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Кол Шола] - r—Á— | marata penjara [тилши — t „ AL, ъз pagi 
116 | Kharidar Kapra Co., Ltd., v. Daya: 180 | Raj Kunwar Singh v, Emperor .. | GO 428 
Kishan ..]| 98 765 | 186 | Emperor v. Muli [58 831 
128 | Emperor v. Madan Mohan Nath 186 | Emperor у. Rahu » | 59 547 
Raina we | 58 148 1 191 | Mullo v. Ram Lal | 58.712 
126 | Emperor v Jaisukh .. | 59 559! 193 | Sheodan Kurmi у. Balkaran 
127 | Abdulla v Shams-ul-haq 58 ьзз Kurmi 59 116 
132 | Muhammad Ubedullah v. Muha- 198 | Purshottam Saran v. Harga Lal... | GO 181 
mad Insha Allah Khan „| 61 138 | 204 | Hukum Singh v. Lallanji ..161 942 
187 | Jagat Singh v. Baldeo Prasad ... | БӘ 679 | 213 | Deba Nand v. Anandmani ..| 59 909 
189 | A. John and Co., In the matter of, | 58 836 | 216 | Curlender A. v. Abdul Hamid ... | 59 941 
162 | Muhammad Hafiz v. Muhammad 220 | Bhagwan Bingh v. The Allahabad | 
Ibrahim wa | 58 794 Bank Limited 64 3 
169 | Bansi v. Kanhaiya ..] 59 659 | 228 | Bhagwan Singh v. Bhawani Das 
164 | Ram Piari v. Budh Sen ..161 546 Bhagwan Das 159 794 
170 | Ramanand v. Jai Bam 59 682 | 225 | Emperor v, Abdul Ghafur .. | 59 200 
177 | Lachman Prasad v, Shitabo Kun. i . d 
war ..I59 639 
19 ALLAHABAD LAW JOURNAL, rrom llru Maros то 29тн APRIL, 1921. 
201 | Secretary of State for India v. 249 | Amar Nath v. Hukam Chand} GO 379 
Srinivasa, Chariar '60,. 230 | 259 | Syed Ahmad Beg v. Dharman 
208 | Adit Narayan Singh v. Mahabir СМ. ‚ Ваї © | 60 769 
Prasad Tiwari .. | GO 251 | 262 Kayasth Trading and Banking 
215 | Bai Shirinbai v. Ratanbai „160 222 Corporation v. Sat Narain Singh | GO 763 
221 | Bohra Bhupal v. Kundan Lal ... | GO 846 | 266 | Sarju Prasad v. Bam Sarup ... | 60 755 
224 | Ram Ghulam v. Menda ..| GO 869 | 268 | Saheb Ram v. Govindi 60 774 
226 | Brahm Singh v, Bhandu ..] 62 687 | 272 | Pramila Devi v. Chandra Shekhar 
227 | Abdul Jalil Khan v, Obedulluh Chatterji 60 777 
Khan 62 725 | 272 | Munna Singh v. Digbijai Singh ... | GO 758 
282 | Ohulhi Upadhya v. Budri Upad- 275 саши Pande v. Dachchina Mis. 
hya ..]62 672 ^1 60 784 
288 | Gulzari Lal v. Maqbul Ahmed 62 695 | 277 Binda Prasad v, Ram Ohandar ... | 60 821: 
286 | Muhammad Baksh у, Piari ..162 744| 279 Murtaza Husain 9. Zis-ul-Hasan... 62 6849 
288 | Radha Madho Lalji v. Ram Se- 281 | Sabitri Thekurain v. Savi „160 274 
wak 62 739| 291 | Abdul Aziz v. Tara Chand — ...| GO 800 
240 | Bhagwan Das & Co. v. Chuttan | ` 292 | Param Hansman Tewari viDas- | . . 
„| Lal 62 732 rathman Tewari е ..]60 770 
245 | Basdeo Ham Sarup v. Mulohand 295 | Mahabir v. Emperor :* "e Not 
Nemi Ohand 62 639 ` А reportable, 
4T | Madho Prasad v. Pearey Lal ... | 62 719 | 298 | Jeoni v. Kallo u | 6Q 887 
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19 ALLAHABAD LAW JOURNAL, prow Ir: M осон то 22-я Арвть, 1921—soncld. ` 
ЕЕЕ; 
299 | Ram Chand v. Mathura Chand ... | GO 896 | 355 | Nahar Singh v Emperor 162 588 
305 | Lachha Ram v. Viri  . ..| 62 8:9} А57 | kam Surat Misra v Gur Prasad... | ӨЗ 998 
: "807.[| Rahtu Lal v. Baldeo Sahai .. 162 420 | 860 | Nihal Chand v. Kanhai w | 62 544 
309 | Sakat Mal v. Abdul Aziz Khan .... Not 361 | Gulab Singh v. Ballabhdas — ,... 61 769 
HD reportable. 866 | Hook G Н. v. Administrator Gen. ^ 
310 | Harak Narain v. Emperor . | 62. 408 ;. eral of Bengal 60 631 
*g12 | Sham Devi v. Birbhadra Prasad... 62 482 | 371 | Peoples Industrial Bank v. Govind 
317 | Baijnath Prasad ,Singh v. Tej Ram Dube .. | ӨЗ 607 
à Bali Singh ...|60 534 | 374 | Chandan v Emperor «| GI 209 
334 | Murlidhar Pande v.  Lachmi 875 | Maiku Lal v, Mulayem Singh ... | 62 910 
Pande 62 430 | 276 | Habibur Rahman v. Rasul Bandi | 62 869 
387 | Sitla Baksh Singh v. Sital Singh... .160 548 378 | Qasim Ali v. Emperor 64 37 
348 | Abdul Shakur v. Muhammad ` : 880 | Muhammad Yunis v. Muhammad 
Yusuf 62. 426. Ishaq Khan 62 896 
. 851 | People’s Industrial Bank Ltd. y. 882 | Pahalwan Singh v. Sahib Singh .. ,. 62 869 
Jalpa Prasad .. 62 450 | 
i 45 I. L. R, BOMBAY Sznrxs, ков Мавсн-Арви, 1921. 
245 | Manilal Motilal v. Goku! Das 377 , Navandas Raghunathdas v. Shah. ` 
Rowji И | 59 53 entilal Bholabhai . | 88 1004 
277 | Mangaldas Girdhardes v. The | : 386 | Manilal Raghunath v. Radhakisson | " 
Assistant Collector of Prantij : Ramjiwan 62 301 
Ahmedabad e| ‘To be 428 , Charandas Chaturbhuj v. Chhag. | _ 
2 printed. anlal Pitambardas ..199 533 
292 | Nathuram Shivnarayan v. Dhula. | · 434 | Laxmanrao v Bhagwansingh ... | 60 581 
ram Hariram Marwadi . | 59 267] 443 | Basvanappa v. Krishnadas ..|59 743 
296 | Narsappa v. Bharmappa БӘ 251 | 445| Baputacya v. Bala Ravji . m | 59 759 
800 | Krishnaji v. Sitaram 523 769] 453 | Prabhuling Appa v. Gurunath 
808 | Rama Ranchod. v, Sayad Abdul ; Balaji 59 "747 
Rahim ..| 59 278 | 459! Basvant Mushappa v. Mallappa 
313 | Gabu v. Zipru . | 59 367 Kallappa 59 800 
818 | Erachshaw v. Dinbai , . | БӘ 189 | 463 | Revenue Jurisdiction Act 1876, Ink _. 
323 | Kondan v. Indarchand 59 576 ! [the matter of 61. 146 
329 | Зара! Girdharlal v. Maruti Shiv- 503 mchandra Govind v. J ayanta... 4.159 715 
baa KN T" . | 59 755 | 508 | Habusing Ram Chandra v. Pandu | 99 718 
387 Gangabái v.Jankibai | ..| 59 588 | 512 | Gopal Dinkar v. Ganesh Nar- 
348 | Vithaldas v. Babraya: a | 59 641 ayan veel S9 785 
346 | Emperor v Alibhai Abdul .. | 59 199} 519 | Nurdin Najbudin v. Bu Umrao ... | 59 780 
350 | Maneklal Vamanrao v Bai Amba | 59 751 | 623 БАЕЛ Maganohand v, Ran- 
353 | Balkrishna v, Ramkrishna wa | 59 771 карра Kondappa ..] 59 765 
860 | Vishnu.v. Bempratap ..| 59 718 | 529 | Emperor v. Shamsundarbai — ..| 59 141 
: 865 | Gopaldas v. Tribhowan 59 790 
. 23. BOMBAY LAW REPORTER, ков Maroa- Argit, 1921. E 
269 | Bhavan Morar v. Seoretary of p 340 | Emperor v. Uttamlal . we GO 993 
. Btate for India 161 267 | 347 | Emperor v Tuka Nana | 6O 1005 
263 | Gangadhar v. Balkrishna «| 61 448 | 350 | Emperor v. Keshav Govind — ,, | GO 1008 
269 | Vaman у. Venkaji ..| 61 460 | 353 | Emperor у. Narandas vo» | GF 49 
272 | Bhidhraj v. Dari «| GI 464 | 357 | Holibasappa Pareppa, Inve „|61 68 
, 276 | Aditram v. Варша] | 61 456 | 358 | Emperor v. Babu 61 52 
279 | Dhanji у. Secretary of State GI 347 | 861 | Kanda Rao v. Municipal Corpora. 
287 | Bhagwandas v. Kaikhushru "бї 273 tion of Bombay ..163 531 
991 | Esmail v. Dattatrayya GI 403 | 874 | Mani Lol v Bani Bai ..1683 588 
294. Pranjiwnndas v. Bai Mani | 61 406 | 876 | Dattaraya v Tukaram m 1,61 672 
a 80%) Rakhmabaiv. Bamehandra — ..| GI 414| 353 | Framroz v. Dalsukhbhai a | 61, 567 
„804 | Khusalbhai v. Dulabhbhai e | GE 411) 39 | Vishnuv Shriram ..|61 398 
806 | Kamanath v Gajanan ; 162 96 | 393 | :ethabhai v. Parshottam 61 400 
308 | Dayabhai v. Bai Ujam 4 | Gi 159 | 395 ! Sitaram v. Tukaram we 161 577 
311 |, Вашбһапйга v, Tukaram 4 | GE 761 | 393 Theresa v Francia 4,1 GU 587 
314 | Sakharam v. Jrimbakrao . ‚|61 40| 40! Isufaih v Ibrahim m 61 670 
8256 | Multanmal v Budhumal „m VGI 70! 405 Shivubaiv Shiddheswar - ..| 61 690 
835 | Faki Ibrahim v. Екі Gulam .., | 60 9351 411 Vi-hnu v. Babla m [GI 594 
338 | Emperor v. Dinanath . | 60 «08 1 416 Swamirao у Bhimabsi' 62 101 
UE EM ^. 1 422 Rambhai v. Vallabbhai 62 65 
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i 23 BOMBAY LAW REPORTER, ков Мавоң.Арвїъ, 192! —sorcld, 
уе ——————————————————————=—=—=—————————— 
Bai Dhanilaxmi v. Hariprasad ...| 62 871 466 | Narayan v. Розв Jame ve | 62 477 
Jamshedji v. Gordhandas 62 465] 478 | Chhaganlal v. Farasram 62 219 
Motibhai v. Nathabhai 62 24| 416 | Shantmurti v. Narayan 62 221 
Vithal v. Raghavencra 62 93| 478! Venkatesh v. Bhiku 62 224 
Navalohand v, Manekchand 62 981 480 | Hamidalli v. Ahmedalli 62 233 
Narayan v, Amgauda .. | 62 104] 482 | Fakirappa v. Savitrewa 62 318 
Ganpat v. Secretary of State ... | 62 109 | 488 | Vishnu v, Ganesh 63 з 
3 UPPER BURMA RULINGS, From Остовек то DECEMBER, 1920. 
272 | Ma Hin Hlaing v. Ma Shwe Kin... |63 28 | | 
48 I. 1. R., CALCUTTA Szats, ror Marca-Aprit, 1921. 
Chandra Binode Kundu v. Ala 804 | Irwin v. Reid 63 467 
Bur Dewan 8 353] 328 | Celeste Cullington, In re | 63 819 
Kerwick v. Kerwick 57 834] 341 | Madhusudan Das Mohantv. Iswari 
Satish Chandra Mitra v. Man. Dayi Debi 61 55 
matha Nath Mitra 61 346 | 352 | Sourendra Mohan Sinha v. Mura. 
Birendrg Kumar Biswas v. Hem. rilal Sinha 59 581 
lata Biswas 60 362] 359 | Mahammad Ayejnddin v. Prod- 
Rajani Kanta Das v. Purna- yat Kumar Tagore 61 503 
Chandra Kundu .. | 63 712 | 378 | Atanl Huq v. The Chairman Man. 
Bindoni  Hazrani v. Susthee | icktela Municipality .. | 57 980 
Hazrani «1 J 57 740 | 
33 CALCUTTA LAW JOURNAL, For Manon, 1921. 
Nakimo Dewani v, Pemba Dichen | 59 911, 271 | Bai Shirinbai v. Ratanbai 260 222 
Khetramoni Dasi у. Jiban Krishna | GO 1 | 277 | Radhakrishna Ayyar v. Swamin- 
Raja of Ramnad v. Velusami > atha Ayyar 60 8 
Tevar ..] 59 880 | 280 | The Secretary of State for India | 
Sayyapureddi у. Emperor 59 926 in Oouncil v. Srinivasa „. | 60 230 
Hem Chandra v. Girindra GO 797| 287 | Bajranga Lal Kadia v. Emperor... | 62 871 
Bhagirath v. Annada 60 778 | 293 | Deoki v. Emperor 62 876 
Nilu v. Asirbad GO 809 | 296! Biseswar Roy v. Brojo Kanta 
Kandarpa v. Banwari 60 564 Roy 62 49 
Krishna v. Emperor „.. | GO 791 | 299 | Ratneswar Das v. Sree Kamal Deb | 63 151 
Laloo v. Jagat sis 2 428| 301 | Hari Das Roy v. Girindra Mohan А i 
Hemendra v. Dharani 2 418 Bakshi ..163 9$ 
Adit Narayan Singh v. Mehabir | | 30+ | Abeda Khatun v, Majubali ...| 99 760 
Prasad. 60 251 
25 CALOUTTA WEEKLY NOTES, vor Jaxoary-Fapayaky, 1921. 
Nateraja Tambiran v. Kailasam 209, Government of Bengal v. Kojal 
Pillai 57 564 Haoladar 62 187 
Irwin v. Reid 63 467] 212| Emperor v. Satya Kinker Ghosh..! 62 590 
Raja Peary Mohan Mukerjee v. 214 | Rasik Lal Hore v. Jagabandhu 
Arunodoy Ghose 58 581 Roy 62 326 
Rani Indar Kuar v. Thakur Baleo 215 | Ranada Ranjan Bhattacharja v. 
Bakhsh Singh 57 397 Bharat Chandra Shaha 62 180 
Anilabala Choudhurani v. Dhi. ‘ 217 | Kamla Lachhmi v. Mahant Basdeo 
rendra Nath Saha Choudhury... | To be Prasad 58 900 
printed, 220 | Baranashi Dassi v, Papat Velji 
Kalidas Roy v. Girindra Mohan Rajdev 63 118 
“Bakshi 63 92] 230 | Nilmani Kar v. des Sati Prasad ‘ 
Chowdhury Sureshwar Misser v. Garga 240161 82. 
Maheshrani Misrain 57 325 | 239 Mafizuddin Khan v. Emperor .. |6] ps3 
Nafar Chandra Chatterjee v. Kai. 240 Ximperor v. Nazar Ali Beg T 62 834 
lash Chandra Mondal 62 510] 24 Mirza Yadalli Beg v. Tukaram ... | 57 686 
Durga Priya Choudhuri v. Калта | | 243 | Balwant Rao v Baji Rao 57 645 
Gain G2 453] 249 | Haran Sheikh v. Kamegh Chandra 
Rakshab Mondal v. Tarangini i Bhuttacharjee » |62 425 
Devi · „|62 448 е Ж 
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i 
263. | Sheikh Kalu Sharip v, Abboy 810 |s Samsul Nehar Bibi v. Monte ! 
.  Oharan Kermokar « | 62 45 ' Mahiuddin Ahmad 59 355 
256 | Cherakuddin v, Ram Siraman .., | 62 482 | 312 Nibaran Chandra  Mukherji v: { 
259 | Laloo Karikar v. Jagat Chandra Sital Chandra Bag 62 416 
Saha 62 428| 814 | W. Krishnamachariar v. A. San; p. 
262 | Hemanta Kumar Bhaduri v. Sud- kara Sah „|87 713 
e. ^ hansu Gobinda Choudhury 62 436 | 320 | Giribala Dasi v. Kalidas Bhanja... | 37 626 
265 , Mati Lal Das v. The Eastern 828 | Krista Das Law v. Abdul Karim... 62 414 
Mortgage and Agency Oo. Ld..., | G1 486 | 330 | Lambo Nath Datta Barua v. Barn- 
278 | Sheokuarbai v. Jeoraj 61 481 nath Datta Barua 61 775 
279 | Mahendra Nath Mandal v. Sheik 882 | Gour Chandra Das v. Sreemati 
Samsuddin 62 344 Monmohini Dasi 62 476 
282 | Shamsuddin v. Chairman Dacos 334 | Jogendra Kumar Nag v. Emperor 61 233 
Municipality GO 498] 337| Maharaja Sir Rameshvar Singh 
283 | Rajkumari Debi v. Muckundalal Bahadur v. Homeshwar Singh... | 59 636 
Bandopadhyaya 57 868 | 343 | Santona Roy v. The Advocate- 
289 | Charan Das v. Amir Khan . | 57 606 General of Bengal .. | 62 193 
997 | Manindra Ohandra Nandy v. 856 | Biswambar Haldar v. Giribala 
Aswini Kumar Acharjya 60 337 Dasi ..| 58 877 
308 | Bhabani Nath Roy у, Purna Ohan- 857 | Sukumar Chatterjee v, Mofizuddin 
dra Sarkar „ | GIE 818 Ahmed | GI 839 
2 I. L. R, LAHORE Series, rog Migoa-ArRL, 1921, 
69 ; Parma Nand v. Shiv Oharan 108 | Mehr Chand v. Labhu Ram sa 160 522 
Das ons 256 | 109 | United Service Club, Simla v. 
73 | Manji v. Ghulam Muhammad ... 1 416 Orown 61 888 
48 | Manji v. Girdhari Lal 1 684| 114 | Dwarka Dasv. Krishan Kishore... | Ө] 628 
88 | Imperial Oil, Soap and General 127 | Dyal Singh v. Budha Singh .. 161 827 
| Mills Co., v. M. Misbah-un-din | GI 325 | 129 | Umar Din v. Crown wW To be 
88 | Mehrav. Devi Ditta Mal «162 665 | printed 
95, | Kishan Chand v. Sohan Lal ..| 59 710 | 183 | Hill, Sawyers & Co, v, Secretary of 
95 | Fatima Bibi v. Shah Nawaz ..1 60 509 State ..161 926 
102 | Ram Sarup v. Jagat Ram “ 59 977 
15 PUNJAB WEEKLY REPORTER, ror AvacsT 1920, 
No. Civil. No. Civil. 
65 | Bua Ditta v. Ladha Mall vw | ЭФ 833 69 | Bighen Singh v. Jaffar . | 54 911 
66 | Harnam Singh v. Naraina . | D4 876 70 | Gela Ram v. Ganga Ram 4.154 918 
67 | Nasir Ali Shah v-Sughra Bibi ... 54 558 7t | Harnaman v, Dewan 4.1 54 908. 
63 | Zia-ud.din v. Seoretary of State |. 72 | Ram Sarup v. Moti Ram 157 187 
|, for Indis .. | ЭФ 920] 73 | Ram Chand v. Jagiri Mal „| 54 897 
16 PUNJAB WEEKLY REPORTER, ror Fasroary, 1921. 
No. Civil. No, Civil, 
11 | Mohan Lal v. Maya Mal w | БӘ 281 20 | Maluka v. Sundar Singh 59 594 
12 | Amir Ohand v, Hem Raj ..| 99 243 | 21 | Wadhawa Singh v. Sundar singh 59 667 
13" | Murad Bibi v. Rahim Bakhsh ... | 59 346 22 | Indar Singh v. Sheru 60. 415 
14 | Bam Jas v. Katha Singh ..159 51 
* 15 | Parmanand v. Sheo Oharandas ..| 59 256, Criminal. 
*16 | Firm Kotu Mal Charandas v, Firm ? 
Bihari Lal Jagga Mal ..1 59 424] `6 | Khushi Bam v. Crown . 59 664 
17 | Firm Makhan Lal v. Firm Jai 7 | Kanwar v. Crown ..| 59 656 
Narain . 59 450 8 | Anantram v. Crown . | 59 660 
18 | Doaba Bank Ltd v. Kundan Lal... | БӘ 58- 9 | Bishna v. Crown « |59 658 
19 | Mabel v. Harris č e „| 59 89 | 
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Pago. А . Page. 
205 | Meenakshi Achi v. Somasundaram 59 464 
214 | Venkntacharyulu v. Mohana Panda j-G'l 530 
218 | Venkata Sivayya v. Ademmg — 60 98 | 297 
‘+ 290 | Venkatachala Naidu v. Ethirajam- 
mal ..|60 192 | 301 
227 | Unni Moidin у, Pocker ..| 60 109 
, 280 | Pichi Naidu v, Jafferson 60 591 | 329 
282 | Chamiyappa Tharagan v. Rama | 
Ayyar [62 121 | 834 
263 | Kandasami Pillai у. Chinnabba ... | 62 608 
260 |" Mareyya v. Ramalakshmi .. |6O 141 | 340 
264 | Raghunatha Row'v, Secretary "of | |. 
State for India 60 157 | 844 
268 | Singariah Ohetty у: Ohinnabbi ... | GO 580 ] 
274 | Swaminatha Odayar v. "Sundaram 851 
; Aiyar «GO i8| 854 
277 | Raja of Bamnad v. Ponnusami 
“Tevar 61 507 
288 Natataja ‘Thambiran v, Кайаваш | 57- 564 | 857 
40 MADRAS LAW JOURNAL, ror Макон-Арвит, 1921. 
262 | Secretary of State for India v. 429 
Srinivasa Ohariar aT О 280 | 448 
270 | Adit Narayan Singh v. Mahabir , 
Prasad ..] GO 261] 449 
277 | Bai Shirinbai v. Ratanbai - ae | 60 222 | -4Ро 
282 | Kanna Kurup v. Sankara Varma |. || 404 
Raja Avl . | 92 886] 466 
289 | Puraviya Goundan v. Poonachi 
Goundan 162 655 | 478 
301 | Raman у. Muthu ..| 62 684 
306 | Municipal Oouneil of Tanjore у. | | 476 
| Krishna Pillai Е ‘To be 
: , printed, 419 
808 | Sabitri Thakurain v. Savi «| GO 274 
819 | Rajah Bollaprogada Venkata 481 
Lakshmamma Garu v. Chinta- А 
palli Achiraddi 62 8901 489 
Зат} Amar Nath v. Firm of Hukam 
д Ohand-Nathu Mal 60 379} 497 
888 | Krishna Menon v. Krishnan Nair | 62 598 
844 | Venkatrama Aiyar v. Chendrase- 510 
kara-Aiyar 62 626 
848 | Achanna Bantulu v, Seethamma... 62 581] 519 
851 | Muhammad Ibrahim Sahib v, |: 524 
Shaik Dawood a To be 
printed, 528 
864 | Soundararajan v. Natarajan ... | 62 987 
887 | Baijnath Prasad Singh у, Tej Bali 529 
Singh 60 534 
404 | Bombay Company Limited v. ; 582 
Beothspathi Iyer 63 178} , 
438 | Gulab Singh w. Diwan Bahadur ` 
Ballabhdas 4161 769 
- 428 Hook v, Administrator General .. ,,] 60 631 
. 99 MADRAS LAW TIMES, ков 
189 | Lakshmanan Ohetty v. Миш 210 
‘Chetty ..162 833| 280 
202 | Nakimo Dewani v. Pemba Dichen | 59 911} 
208;| Venkata Lakghmamma Garu v. 
Ohintapalli Achireddi 62 890 
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298 | Radhakrishna Ayyar v. Swami- 


natha Ayyar А 
Sayyapureddi dat Chinnayya v. King- 
Emperor -- ` 
Ramardyanimgar v. Maharajah of 
Venkatagiri 
Deivanayaga Padayachi v, Muthu 
“Beddi 
Palaniyappa Ohettiar v.- -Chocka- 
lingam Chettiar 
Chinna Venkatrayudu v. Duvvuri 
Ramamurti 
Kanna Kurup у, Sankara Varma 
Rajah 


Brahmayya v. Appayya Sastri m . 


Municipal Council of Tanjore v. 
Krishna Pillai oes 


Rustomji Dorabji v. Nurse - 


Muthu Goundan v. Perumal Tyen.., 

Velayudham Pillai v. Teina Vela- 
yudham Pillai 

Sitla Bakhsh Singh v. Sital Singh 

Vssudeva Udpa v. Krishna Udpa 

Paramandi, In те 

Zemindar of Tara v. Kanda Bari- 
kivadu 

Kani Venkaiareddi v. 
Sathyanaryanumoorthi 


Arumugam Pillai v. Panayadian . 


-Ambalam 
Venketuruma „Aiyar v. ,Chéllu 
Pillai 
Viravan Chettiar v. Srinivasa- 
chariar 


D 
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Mathura Prasad v. Ohandra Narain. 


Chowdhury 


Sundaram Mytheenbibi v. Mamen, 


Mavuthar 
Habibur Rahman Ohowdhury ` Y. 
Altaf Ali Chowdhury " 
Bhaidas Shiydas v, Bai Gulab 
Venkata, Narasimha Raja Garu v. 
Kuppa Chetti T 
Vastad Mushkim Saib v. Karnam 
Chowdappa 
Tirumalai Savuri Naicker v, Royar 
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PRIVY COUNCIL. 
APPEAL FROM THE OaLcotra Hiaa Count. 
Desember 13, 1920. 
Present;— Lord Moulton, Lord Sumner 
| and Sir John Edge. 
КНЕГВАМОМІ DASI, sixcg 
DEOEASED, NOW REPRESENTED BY 
DUNIA OHAND BARAL AND AXOTHER—— 
APPELL«NTà 
versus 


JIBAN KRISHNA KUNDU AND OTHERS— 
R&8PONDENTS, 


.. Bengal Tenancy Act (VIII B. C. of 1885), ss. 62 (1) 
(b , u/s— Landlord and tenant—Deficiency in area of 
tenure—Rent, reduction of — Land in the Sunderbundg— 
“Permanently settled area", 


The respondents held land in the Sunderbunds under 
a permanent mokurrart lease granted by appellant. 
"They claimed a reduction of rent under section 62 
sub-section L (b of the Bengal Tenanoy Aot on 
the ground that part of the land leased hsd been 
diluviated Appellant opposed the reduction, relying 
onthe terms of the lease and on section 7ч of 
the Act, which permits the holder of & permanent 
tenure in a permanently settled area to grout a 
permanent mokurrart lease on any terms agreed 
between him and the tenant The land had been 
“granted by Government in 180 to appellant's prede- 
cessor at a rent increasing for a period of years, 
after which it was subject to survey and measurement, 
and the proprietary right in the grant was to be 
“ander conditions generally applicable to owners of 
estates not permanently settled:” 

Held, that the land was not proved to be in a 
“permanently-settled area” and that, consequently, 
respondents were entitled to reduction of rent 
irrespective of the terms of their lease. [p. 3, col. 2.] 


Appeal from a desree of the Caloutta High 
Court, dated the 9th June ,9 6, affirming a 
decree of the District Judge, 24 Perganas, 
whioh reversed a deoree of the Third Subordi- 
nate Judge, Álipur. 

FA.T3.—To the statement of fasts in 

“their Lordships’ judgment it may be added 


т 1 


that the Subordinate Judge dismissed the 
suit проп the grounds, (1) that it was not 
maintainable, inasmuch as some of the 
tenants were not joined as plaintiffs, and 
(2) that the terms of their lease pra- 
cluded respondents from olaiming the redus- 
tion, The District Judge allowed an app3al. 
He held that the suit was maintainable 
as the tenants not joined as plaintiffs had 
been made defendants; that the terms of 
the lease did not olearly exolude the right 
toa redustion of rent, and that, having 
regard to section 13 of Bengal Regulation 
ПЕ of 1928, the tenure sould not be held 
to be in a permanently settled area, so 
as to make sestion 177 of the Bengal 
Tenanoy Act applicable, He remanded the 
suit to the Sub-Judge to determine the 
amount of the redustion, 


K om, Dei appel4d to tbe High 
бнг. a. aal was beard in the first 
neanse oy Cratre jy аш. Mullick, JJ, 
lus term. of ene giani te a Q veromeot 


to upoallact’s pr ecesser(tie material parts 


of which sie st Ou. m t віс Lordships’ 
judgmeus) were not before tie learned 
Judges, who nuderstcod that appellant’s 


holding from Government was a permanent 
tenure, They were of opinion that, on that 
assumption, and the land being in the 
Sunderbunde, it was in в premanently settled 
area, and that seetion 179 of the Bengal. 
Tenaney Act applied, They held, further, that 
the stipulations of the lease exoluded thp 
right toa reduotion and, therefore, allowed 
the apppeal, és 


An application for review was made and 
granted by the learned Jadges en, the 
ground that they bad been misled by a 
misstatement in Court phat tue appellant's 


ation. 


‘the District eontaining 


2 INDIAN OASES, 


KHETRAMONI DASI 0, JIBAN KRISHNA KUNDU, 


lease from Government was a permanent 
one. 

Thereafter, the appeal was heard de novo 
by Woodroffe and Chandlier, JJ., who дів: 
missed it, 

Hense the present appeal. 

Mr. Н. N. Sen, for the Appellants.—-The 
respondents agreed in their lease that there 
should be no redustion of rent on diluvi- 
The respondents are not ratyats, 
but tenure holders, and it was open to 


them to make what terms they shose with 


their landlord. Even if the Government 
grant of 1880 wes nota permanent grant 
still the land was held by respondents upon 
a permanent tenure. When land із xo 
held in the Sunderbunds it is in a permanently 
settled area for the purposes of sestion 179 
of the Bengal Тепапоу Ast, 


Tamasha Bibi v. Ashutosh Dhur (1). 

Reference was also made to Bengal Tenanoy 
Ast, sestions 3 (7) and 5 and to Bangal 
Regulation í of 1793. 


Messrs, De Gruyther, К. O., and Kenworthy 
Brown, for the Rsspondents,— Section 1/9 of 
the Bengal Tenanoy Асу does not apply 
in this oase as the land is notin @ per- 
manently’ settled area. Oonoading that an 
area may be a permanently settled area 
even though no permanent settlement of 
it was made in 
1795, still the terms of the grant from 
Government to appellant’s predecessor show 
slearly that this was not a permanently 
settled area. Seation 179 not applying, re- 
spondents as tenants could avail themselves 
of sestion 52 (1) (5). If it be properly 
eonstrued, the lease to respondents does 
not in any case exolude the right to a 
reduotion of reut upon a permanent 
redustion of the area by diluviation, 

The Sunderbunds were not ineluded in the 
Permanent Settlement, 

Hajah Burodacant Roy v, Commissioner of Qe 
Soonderbuns (2). 

[Reference was &lso made to Bengal 
Regulation ПІ of 1820, sestion 13 and to 
gestion 175 of the Bengal Tenaney Aot (VILL 
of 18x5)]. " 

Mr, H, N. Sen replied, 


(4) 4 C. W. N, 518, 
(2) 12 M. I. А. 225; 2 B, L. R. P. 0, 88; 11 W, B. 


‚р. O. 14; Z Suth. P C. J. 184; 2 Bar. P, O, J, 413; 1 Ind, 


Deo. (к, s.) 504; 20 E. Е, 824, 
Ф 


. ente, 


-in dispute, 


` ua 


JUDGMENT. 


Іовр MouLTON.—The aetion to whieh this 
appeal relates is brought by the respond- 
who are holders of a lease from 
the appellants of land situated in the Sunder- 
bunds, with thé objeet of obtaining a redua- 
tion of rent on the ground that a large 
portion of the holding has been washed away 
by. the surrounding waters, and that the 
area leased bas been reduced thereby to the 
extent of nearly a quarter. ‘Chey rely on seg- 
tion 52 (b) of-the Bengal Tenancy Aot, 1885, 
whioh enaets that— г 

“very tenant shall be entitled to a 
reduction of rent in respeot of any defiei- 
ensy proved by ‘measurement to exist in 
the area of his tenure or holding as som- 
pared with the area for whieh rent has 
been previously paid by him, unless it is 
proved that the defisiensy ia due to the 
Joss of land which was added to the area 
of the tenure or holding by alluvion or other. 
wise, and that an addition has not been 
made to the rent in respest of the addit/on to 
the area,” 


The fasts of the oase are not substantially 
although the extent of the 
diminution of the area.is not agreed bet. 
ween the parties and must be determined 
by measurement in the proper way. ‘There 
is no doubt that there bas. been a diminn- 
tion and no case is set up that there 
bas been any previous insrease of the 
holding without insrease of rent so as to 
bring it under the latter part of the elause. 


The substantial defense of the appel. 
lants (who are grantees from the Govern. 
ment of the holding whieh they have leased 


‘to the plaintiffs) is that the case somes under 


section 179 of the Bengal Tenaney Aot, 1585, 
whish reads as follows:— | 

“Nothing in this Aot. shall .be..deemed 
to prevent a proprietor -or a holder of a 
permanent tenure in a permanently settled 
area from granting а permanent mukarrari 
lease on any terms agreed on between him and - 
his tenant.” 


It is contended that by the terms of 
the lease to the plaintiffs they are preeluded 
from denying their obligation to pay the full 
rent thereby fixed on the ground of flood 
or diluviatiop, and it is to mesta defense 
founded upon this provision that the plainte 
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ifs sontend that they ara protested by 
section 52 (b). The appellants, on the 
other hand, sontend that they hold from 
the Government & permanent tenure in 
-& permanently-settled area, and, therefore, 
areexeepted from the operation of seotion 
52 by the provisions of section 179 above 
referred to. 

By the definition clause 2 (12) of the 
Aot, "permanent settlement" means the 
Permanent Settlement of Bengal, Behar and 
Orissa made in the уевг 1798. The grant 
' from the Government to the appellants 
eertainly does not some within that deserip- 
tion if it be taken literally, forit was not 
made until December 1880. But, apart 
from thie, their Lordships are of opicion 
that the terms of the grant are not sush 
as to render the lands to which it refers 
"a permanently-seítled area,” In substanae, 
- the payment to the Government is not to come 
mense. for twenty years from 1831, and is to 
goon at increasing rates until the expiration 
of 99 years, when the following elauss somes 
into foree:— 


“That after the 99th year the grant shall 
be liable to survey and re-settlement, and 
to suh moderate assessment as may seem 
proper to tbe Government of the day the 
proprietary right in the grant and. the 
right of engsgament with Government ге» 
maining to the grantees, their heire, executors 
or assigne, under the conditions generally 
applieable to the owna of estates not 
permanently settled, and that revenue 
equal to the amount annually paid from 
the 518 to the 99th year shall be paid 
anuually by the grantees, their heirs, exe- 
autors ог assigns, until such survey and.re- 
settlement or re-assessment as is described 
above be effeated,” 


These terms are in such strong contrast 
with what isknownas permanent settle. 
ment" in India that their Lordships are of 
opinion that the appellants have failed to 
establish that the lands are situated in a 
permanently settled area, Henge they hold 
that sestion (79 does not apply to this 
holding, and that the respondents are entitled 
to the relief whieh they slaim under seo- 
tion 52 (b). This was the judgment of 
the High Court of Judieatare at Fort William 
in Bengal from whieh this appeal is brought 
pnd thgir Lordships will, therefore, humbly 
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advise His Majesty. that this appeal be dis- 
missed with eosta. 


Appeal dismissed. 


Solicitors for the Appellants: —Messra. Geo, 
and Wm. Webb 

Solieitors for the Respondents — Messrs, 
Watkins andlHunter. 


ALLAHABAD HIGH COURT, 
First Oreto Appeat No. 373 or 1917. 
April 23, 1920, 

Present :—Justise Sir P. С. Banerjee, Кт., 
and Mr. Jastise Sulaiman. 

TULA RAM AND OTHERS —DEPENDANTS 
— APPELLANTS 
tersus 
TULSHI RAM AND O.HERS—PLAINTIFF AND 
Deven pants — RESPONDENTS, 

Hindu Law—Joint family—Mortgage of family 
property, when binding onfamily—Burden of proof, 


A mortgage of family property with the object of 
raising funds for the purchase of zemindari shares in 
a village, such purchase being for the benefit of the 
family rand not detrimental to its interests, is bind. 
ingon allthe members who belong to the family. 
In such a case itis not necessary for the mortgages 
to prove that the money raised by the mortgage was 
actually applied towards the purchase of the zemine 
dari. It is enough if he proves that a representation 
was made to him that the zemindari was to be 
purohased and that after reasonable enquiry he 
believed the representation to be true, [p. 4, col. 2.] 

Where a mortgage-deed of family property containg 
a recital of a previous mortgage and the object of 
the subsequent mortgage isto pay off the previous 
mortgage, the validity of which is admitted, both the 
previous and subsequent mortgages are binding on 
the family. Гр. 5, col. 1.] 

irat appeal from a deeree of the Sub- 
ordinate Judge, Pilibhit, dated the 7th 


August 1917. 

The Hon'ble Dr. Taj Bahadur барға, for , 
the Appellants. 

Mr. G..W. Dillon and Baby P. М. Banerjee, 
for the Respondents, 


JUDGMENT.—This #ppesl arises out of a . 
suit for sale upon a mortgage exesuted” oh 
the 5th of July 1904 by “Hulas Rai, Jawahir 
Lal and Dori Lal who were members of the - 


. ы 
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same family. The appellants before us are the 
descendants of Hulas Rai and it is contended 
on their behalf that the mortgage was exe- 
outed without any family necessity and is, 
therefore, not binding on the joint family pro- 
porty which was comprised in the mortgage. 
The amount secured by the mortgage was 
Rs, 3,000 and this amount was alleged to 
have been due to the mortgagee, Sohanlal, 
who is now dead апд’ ів represented by his 
adopted son, the plaintiff, under an earlier 
mortgage of the 19th of June 1891 exesnted 
by Hulas Rai and Jawahir Lal in favour of 
-Sohanlal for Rs. 2,000, We may mention 
that the present appellants have purohased 
the interests of Jawahir Lal in the mortgaged 
property and in the sale-deed whioh was 
executed in their favour one half of the 
mortgage money due to the plaintiff was left 
in the hands of the purshasers for payment 
to the mortgagee Sohanlal. In order to 
eonsider whether the mortgage now in 
suit is binding on the appellanta it is 
negessary to determine whether the earlier 
mortgage of the 19th of June 1891 was made 
for family necessity or for the benefit of the 
family, Inthe mortgage-deed the nesessity 
for raising the loan is stated to be the pur- 
ehasing of remtndart shares in the villages 
of Tajpur and Mauriana, It appears that on 
the 19th of September 1891 a sale-deed of the 
said villages was obtained in the names of the 
two sons of Hulas Rai from the Liquidator of 
the Uneovenanted Service Bank. The sonsi- 
deration for that sale was Ra, 5,250. If that 
sale was for the benefit of the family, and if 
the loan was taken on the representation that 
the money was required for the purpose of 
obtaining a sale of the aforesaid property, 
the debt was insurred for the benefit of the 
family and was binding on all the members 
who belonged to it. [Itis admitted that the 
two villages of Tajpur and Mariana which 
were purehased on the l9th of September 
1891 are still in the possession of the fatnily 
inoluding the present appellants, and that 
these villages have been in their possession 
over Binoe the date of the purchase, We 
have evidence before us whieh shows that 
this purchase was one which proved beneficial 
to the family. Ong of the purshasers was 
Badjit and from his evidenca it appears that 
the répenue assessed, on the property purabas 
ed atthe time of the purehase was Hs. 600 
a year, Baljit .urther deposed that at the 
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present time the income from the property 
ia Rs, 1,600 or Rs, 1,700, and that the revenue 
has been enhanced to Rs. 900, From the 
fact thatat the date of the purchase the 
revenue assessed on the property was Rs, 800 
в year it may reasonably ba presumed that 
the income whieh the property yielded to its 
owners was at least Rs. 600 and the fact that 
at the present moment the profits a nount to 
about Rs. £00 raises a strong presumption 
that at the date of the sale the purchase was 
not an unprofitable or improvident transas- 
tion but was a purchase for the benefit of the 
joint family. Had it not been so it is 
uolikely that the family would have retained 
possession of this property for nearly 30 
years, We may, therefore, take it as estab- 
lished that the purchase whioh was made 
in 1891 was a purehase which was beneficial 
to the family and pot detrimental to ita 
interests, We have now to consider whether 
the ereditor, on whom the burden, of course, 
lay of showing that the loan was taken for 
the benefit of the.family, took reasonable sara 
to ascertain that the representations made to 
him were representations проп whieh he could 
reasonably and honestly have acted. Аз we 
have already stated, it is recited in the 
mortgage deed thatthe loan was taken for 
the purpose of purchasing semindari shares 
in the villages of Tajpur and Muriana. 
There is the “evidenca of witnesses whish 
proves that thia was the representation made 
by Halas Rai and Jawahir Lal to sohanlal 
at the time when the loan was taken from 
him. The amount of the loan, Rs. 2,000, was. 
paid in cash at the time of registratiun. It 
appears that, .в а matter of faot, the prise 
for the purshase of the two villages had 
already been paid by the 4th of Jane 1891 
to the Liquidator of the Unsovenanted 
Servise Bank and, therefore, no purabase- 
money had actually to ba paid at the date 
of the mortgage in qaestion. If, however, the 
mortgagors represented that they needed the 
money for the purposes of the purchase and 
their statements were believed by the lender 
upon suah enquiry as he sould have made 
from the borrowers and Һе honestly 
believed that the money was required for the 
purposes of a purchase he would be entitled 
t» realise hia money from the mortgaged pro- 
perty which happened to be joint family pro. 
party. In the well-known saseof Hunooman- 
persaud Panday v. Musammat BabooeceMwnra;. 
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Kapnwerse (1) their Jordships observed as 
follows :— 


" Their Lordships:think that the lender is 
bound to enquire into the nesessities for -the 
loan and to satisfy himself. as wall as he oan, 
witb reference to the parties with whom he 
js dealing, that the manager is acting in the 
partienlar instanee for the benefit of the 
estate, But they think that if he does so 
enquire and asta honestly the real existence 
of an alleged sufficient and reasonably 
eredited nesessity is not а oondition pre- 
eedent to the validity of his charge." In the 
present instanse the lender, Sohanla!, made 
enquiries with referense to the parties with 
whom he was dealing and satisfed himself, 
as well as he could, that the mortgagors who 
were the managers of the joint family were 
noting for the benefit of the family, The 
sale had not astually taken plaas and 
negotiations for it were in progress. If he was 
satisfied that the sale was about to take place 
and the borrowers represented to him that 
the money which they borrowed was needed 
for the purposes of the sale, it was not neses- 
sary for him to ascertain whether the money 
was astually needed for the purshase or whe- 
ther the purshase-money had already been 
paid or not, Sohanial is now dead and:so are 
Hulas Rai and Jawahir- Gal. It must be 
remembered that a number of years hava 
elapsed since the date of the mortgaga of 
1891. Theonly person who is alive and who, 
along with Halas Rai and Jawahir Lal, 
admitted the sorrestness and validity of this 
mortgage of 1891 is the defendant Dori Lal 
but be has not appeared in this oasa and has 
not offered his evidence on behalf of the 
defendants. The faob that the adult male 
members of the two branohes of the family, 
who were apparently the managing members 
of the family, exeauted the mortgage of 1904 
and admitted the validity of the mortgage 
of 1891 isa sirsomatanse which tells strongly 
in favour of the plaintiffs, The further 
oircuatanoe that when the present appellants 
purehased the share of Jawahir Lal they 
undertook to pay half the amount of the 
disputed mortgage to the mortgages ou 
acsount of the share of Jawahir Гара liability 
under the mortgage also tells strongly in 
favour of the original mortgage of “891 being 


, (1) 8 M. T. A, 893; 18 W. В. Sin; Bevestre 2537; 2 
Ruth. Р.О. J, 29; 1 Sar. P, C, J. 652; 19 Е, R, 147. . 
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а mortgage whieh was entered into for the 
benefit of the family. In these siraumstansas, 
we must hold that the mortgage of 1891 was 
binding on the family and that, eon»seqnently, 
the mortgage now a^uzht to be enforsed 14 
equally binding. We dismiss the appeal 
with eosts ineluding fees on the higher seale. 
We extend the time for payment of the 
mortgage-money for six months from this 
date. 


Appeal dismissed. 


UPPER BURMA JUDICIAL COMMIS. 
SIONER'S COURT. 
Crvit Revision Сазе No, 188 or 1919, 
January 2), 1920. 

Present: —Mr. Heald, A. J. C, 
MAUNG MELK AND ANOTHER— 
APPLIOANTS 
tersus 
U KUMARA— RESPONDENT, 

Court Fees Act (VII of 1870), в 7 (v) (c}—Suit for 
possession of “religious lund” —Court-Jee payabie— 
Valuation, method sf. 


In a suit for possession of Inn1 the plaint must be 
stamped according to the value of the subject-matter, 
and where the subject-matter island which pays no 
revenue and has produced no profits during the year 
next before the date of presenting the plaint, the 
value must be deemed to be the amount at which the 
Court shall estimatethe land with reference to the 
value of similar land in the neighbourhoad, and the 
вате principle is applicable where the land in suit is 
“religious” land. [p. 6, col. 1.] SOME 

The mero fact that the land is "religious" does not 
render ib incapable of valuation: with reference to the 
value of similar land in the neighbourhood, [p. $, 
col.1.] 

Mr. J. N. Basu, for the Арріівапіз, 

JUDGMENT.—The petitioners sued the 
firstetwo reapondentr, who are Pongyis, for 
possession of а sertain Kyaung and its olose on 
the strength of a desision"of the Gaingdauk 
Sayadaw” of Myingyan and joined tha third 
respondent as being also bound by that desi- 


sion. A 

A question of the amount of Court-fees 
payable on the plaint awose, and the Trial 
Court held that, ander the  provisions* of 
section 7 (v) (c) of the Court Fees Aét, the 
value of the  subjest-matter must ha 
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deemed to be "ihe amount at whieh the 
Court shall estimate the land with refer. 
enae to the value of similar land in the neigh- 
bourhood.” 

The: petitioners allege that this desision 
is wrong арӣ apply to me to set it aside 
in revision. They allege that, because the 
land is religions land it is ineapable of 
valuation, and their learned  Advosate 
argues that Article 17 (vi) of the Seaond 
Sehedule of the Court Fees Ast should be 
applied. 

It is quite elear that that Artiele eannot 
apply to the present ease beeause it applies 
only to eases whieh are not otherwise 
provided for by the Act, and sestion 7 
(о) (с) of the Aat makes express pro- 
vision for sush a sase as the present, The 
present’ ease is sléarly а suit for possession 
of land, In sueh suits the plaint must 
be stamped aesording to the value of the 
subjeet.matter, and where the subjest. 
matter is land which pays no revenue and 
has prodused no profits during the year 
next before the date of presenting the 
plaint, the value must be deemed to be the 
amount at whieh the Court shall estimate 
the land with referenee to the value of 
similar land in the neighbourhood. 

The learned Advoeate argues that no 
other land in the neighbourhood ean be 
similar to religions land, and that, there. 
fore, sestion 7 eannot apply. I eannot 
ascepb tbis: argument. The difference bet. 
ween the land in suit and other lands in the 
neighbourhood is merely a difference of 
ownership, and that differenee is merely aosi. 
dental and not esdéntial. There is the same 
differenee between lands belonging to differ- 
ent private owners, but no one would be 
found to argue that that differenoe prevented 
the lands from being “similar” within the 
meaning of the Ast, 

І, therefore, see vo reason to believe that 
the lower Court was wrong in its interpreta- 
tion of the Aot and | I dismiss the application 
summarily, 


А Application dismissed, 
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LAHORE HIGH COURT. $ 
Өксонр ClviL APPkal No. 839 or 1920, 
Desember 15, 1920. 

Present :—Mr, Justice Seott-Smith.- 

BHURA AND OTHER8—PLAINTIFF?— 
APPELLANTS 

versus 

МАТО AND OTBERS— DR FRNDANTS— 

RESPONDENTA. 
Misjoinder of parties—Suit against several defenda” 


ants—Suit withdrawn as against some, whether involves 
dismissal of suit. 


Plaintiffs, proprietors of а village, sued to eject 
three persons, who were brothers, from a piece of 
land which was alleged to be shamilat land, Subse. 
quently, finding thatone of the defendants was on 
field service, the plaintiffs withdrew their claim ая. 
against that defendant and reduced it to two-thirda 
of the land in suit. A decree was passed in their 
favour. On appeal the District Judge dismissed the 
suit on the ground of non-joinder of a necessary ` 


party ; . 

Held, that the claim having been reduced во аз to 
relate only to the interests of the defendants on the 
record, the suit could not be dismissed on the ground 
of non-joinder of the third defendant. |p.7, col. 1.] 


Sesond appeal from the deoree of the 
Senior Subordinate Judge, Karnal, dated the 
23rd Desember 1919, reversing that of 
the Munsif, First Class, Kaithal, Distriet 
Karnal, dated the 29th Oatober 1919. 

Mr. Nanak Ohand Pandit, for the Appel- 
lants, 

Mr. J. O. Vaughan, for the Respondents. 

JUDGMENT,—In the suit ont of whieh 
the present appeal arises the: plaintiffs, who 
are proprietors in the village, sued defend- 
anta Nos. 1 and 2 to dispossess them from 
eertain land whieh’ was alleged to be shamilat 
and whisb, it was said, they had eneroashed 
upon. The defendants Nos 3 to 5, who are 
so-owners with the plaintiffs and who did 
not join them in bringing the suit, were im- 
pleaded as pro forma parties, The ‘defendant 
No. 6, Indraj, who is brother of defendants 
Noa. 1 and 2, was subsequently impleaded, 
On the 30th April 1919, Bhura, plaintiff, 
said that Indraj was on field servise, that - 
therefore, the plaintiffs reduced their elainr 
to two-thirds of the land in snit, and that 
they would sue for Indraj’s share later on. 
This statement was preceded by an order of 
Court from whish it appears that Bhura, prob. 
ably at the suggestion of the Oourt, made 
bis statement giving up the alaim against 
Indraj. The first Court.proseeded with’ the 
ease and eventually gave the plaipáiffg а 
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deeree for the whole land olaimed against 
all the defendants insluding Indraj whose 
name was never struek out of the list of the 
defendants, The lower Appellate Court has 
dismissed the plaintiff’s suit on the ground 
that Indraj was a necassary party. It pur- 
ported to follow Ram Sarup v. Musammat 
Rikhi (1) and -Rattan Ohand v. Ram Pershad 
(2) and Motan Mal v. Kirpa Mal (8). 


The plaintiffs have filed a second appeal 
in this Court, and it is eontended on their 
behalf that the rulings relied upon by the 
lower Appellate Court are not applisable ; 
that the plaintiff gave up their olaim 
against Indraj iu the manner stated, and that 
as the defendant never objested to this, the 
suit should not have been dismissed. A peru- 
sal of the rulings referred to by the lower 
Appellate Court will show that they are 
distinguishable from the present oase and 
in no sense applicable. The plaintiffs 
having given up Indraj and redused their 
olaim to two-thirds of the property in dispute 
and the defendants never having objested to 
. this, the suit should sertainly not have been 
dismissed. Another objestion to the order 
is that Indraj's name was never struck ont 
of the list of defendants, that he eontinued 
to be & party to the suit until the end, and 
that the deoree was passed against him as 
well as against other defendants. 

I, therefere, acaept the appeal and, setting 
aside the order of tha Tower Appellate Court, 
remand the oase thereto for desision of the 
appeal in aecordanse with law. 16 wil! be 
for the lower Appellate Court, if it fads in 
plaintiff'a favour on the merita, to deside how 
far the first Oourt was justified in passing a 
desree against Indraj, having regard to the 
faot that he was never served with a sum- 
mon» and never appeared before it. Stamp 
in this Court will ba refunded and other 
eosts will be costs in the cause. 


Appeal accepted, 


(1) 12 P. B. 1905; 78Р. L.R. 1906; 24 P. W. В. 
1905. 

(2) 69 Р. В. 1906; 118 P. L. В. 1906; 124 P. W, R. 
1908, 

(8) 79 P. R. 1906; 106 P. W. Е. 1906. 


UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT. 
бесохр Civi, Arrear No. 302 or 1918. 
January 5, 1:20. 
Present:—Mr. Heald, A. J. C. 
MA NYEIN AND ANOTHER— 
APPELLANTS 
versus 
MA THA GAUNG—Rasponpenr, 
Buddhist Law, Burmese —Succession-—Step-father and 
step-children—-8hare of step-child in property jointly 
acquired by mother and step-tather and property 
inherited by father during marriage with mother. 


As regards the jointly acquired property of the 
marriage betweenthe mother and step-father of a 
child, where there are no children of that marriage 
and no children of the step-father by any other 
mariage, the shareof the step-child is one-fourth. 
The same rule applies to property inherited by the 
step-father daring his marriage with the mother of 
the step-child. гр. 12, 301 2.] 

The fact that the step-father has married another 
wife does not deprive a step-child of his share in the 
property, [p 13, col. 2. 

A step-child, however, has no interest in property 
acquired by the step-father jointly with & later 
wife. (p 18, col. 2.] 

Mr. 0. G. S. Fillay, for the Appellants, 

Mr. A. О, Mukerjee, for the Respondent, 


JUDGMENT,—The respondent, Ma Tha 
Gaung, as widow of one Chet Sn, sued Chet 
Su's step daughter, Ma Nyeiv, and Ma 
Nyein's husband, San U, to resover two 
plots of land which she claimed as having 
belonged to Chet Su bat whioh were in the 
possession of the appellants. She alleged 
that they bad wrongfully dispossessed her, 
bnt my learned predesecsor has found that 
that allegation was not established and, 
therefore, it need not now be sonsidered. 


The appellants alleged that one of the 
pieses of land, known as "Kaingdaunggyi", 
originally belonged to Chet Su and his wife 
Ma Thaing, who was the appellant Ma Nyein's 
mother; that over 20 увага ago Chet Su 
and Ma Thaing gave it to them to work 
ap their own, and thatabout three years 
ago, not long befora his death, Chet Su 
confirmed that gift by reporting the transfer 
to the Revenue Surveyor. In support of, 
this story they produce a “pyatpaing” whieh 
recorded the transfer вч having been reported 
by Chet Su and Ma Nyein’s husband San 
U in 1914, ё 

As for the other piese of land, Кофти as 
"Letpanbin," the appellants alleged? that it 
peyer belonged to Chet Su at all but had heey 
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brought under eultivation by them and be- 
longed to them, and they explained the faat 
that ib stood in the name of the the respond- 
ent by saying that they lived in her house 
and that she, being an elderly woman, would 
be regarded as bead of the honsehold. 
There ie, however, no diffisulty in aesounting 
for the fast that it stands in respondent’s 
“name wince before Chet Su died it stoodin 
the joint names of him and his wife Ma 
Thaing and after Chet Sn's death it would 
in the ordinary course be transferred to the 
name of his widow, the respondent, his 
earlier wife, Ma Thaing, having predeoeased 
him. 

The Trial Court after hearing the evidence 
came to the conclasion that the respondent 
established her вазе оп all points and gave 
judgment in her favour. 
` Appellants appealed but the lower Appellate 
Court dismissed their appeal. 

They then eame to this Court on second 
appeal on the following grounds, namely :— 

(1) that the finding of the lower Appel- 
late Court that Ma Nyein, ag Chet Su's step- 
daughter, could not claim any share in the 
property left by Ohet Su as against Chet 
Su's widow, was contrary to. Burmese Buddhist 


aw; 

(2) that the respondents suit to resover 
the lands was not maintainable in view of 
the fact that appellants had been in possession 
ofthe lands for 20 years either on their 
own aseount or jointly with Chet Su; 

(3) that the burden of proving title to the 
lands was on respondent, and 

(4) that the Appellate Court was wrong 
on the evidenee in holding that they were 
in possession of the lands by the permission 
of Chet Su or as his tenante, and in finding 
that their present possession as against the 
respondent was wrongful. 

My learned predecessor, after hearing 
the learned Advosates, framed the following 

_igsues and referred them {о е Oourt of first 
-instanse for trial :— , 

(1) Did Ohet Su’s father, Po Hnyin, die 
"before or after Chet bu married Ma Nyein’s 
mother Ma Thaing P and 

(2) when did Ohet Sa first exercise 
dominion over the two lands in dispute ? 

Qa фһеве issues the Prial Court, after taking 
further «evidence, fonnd— 

(1) that Po Hnyin died after Ohet Su 
‘married Ma Thaing; 
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(2) that Chet 3u eame into the possession - 
of the first of the two lands whish respondent ` 
slai aed, namely, “Kaingdaunggyi” on the 
death of his father Po Hayın, from whom he 
inherited it; and 

(3) that Chet Sa and Ma Thaing 
acquired the other land, namely, “Letpanbin,” 
while they were husband and wife. 


The lower Appellate Court accepted these 
findings and, after a sarefal perusal of the 
evidense, I too assept them. It ія, 1 think, 
clear that Chet So’s father first oesupied 
the "Kaingdaunggyi" land and oleared it, 
probably with Chet Sn’s help, and that after 
his father's death Ohet Su osenupied also 
the “ Letpanbin” land, which is separated 
from the "Kaingdaunggyi" land merely by 
a oreek, and cleared itsimilarly with the help 
of his step-daughter and her husband, the 
present appellants. I have no doubt both the 
lands belonged to Chat Su and that they 
were ‘lette!pwa” of, his marriage with Ma 
Thaing. 

As forthe share of such property to whieh 
respondent as widow of Ohet Su would be 
entitled as against Ma Nyein as Chet Su's 
step-daughter, very little has beensaid in 
argument andthe learned Advosates them- 
selves admit that they are in doubt on the 
point. 

The sase law seems to be sonflisting and 
inconclusive. 

In the оззе of Nga Po Thit v, Mt) Thaing 
(1) it was held that a son as against his 
father’s ohildren by his step motheris entitled 
to a one eighth shareof the jointly acquired 
property of his father's marriage with the 
step-raother. That ruling obviously cannot be 
applied to 8 casa like the present where there 
are no children of the step-father’s marriage 
with the mother and the contest is praotically 
one between the step-daughter and the 
step father, 

In the oase of Shwe Ngon v. Ma Min Dwe 
(2) it was held that a step-daughter whose 
step-mother survived her father may aue 
the step-mother fora share of properties 
icherited by the father during his marriage 
with the step-mother and may recover from 
the step mother half those propertias. That 
ruling is authority for the proposition that 
the step child oan olaim and resover from 


(1) 8. J. L. B. 18. 
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“the step-parent its interest іп property 
inherited by the parent during the marriage 
between the parent and the step-pareat, but 
it ія по authority for the rule of partition in 
the present oase, since in thia ease the pro- 
perties were inherited not by the mother but 
by the step father, 

‚ In the easeof Mi So v. Mi Hmat Tha (3) 
the learned Judisial Commissioner of Lower 
Burma held some diffidenee that as against 
tbe step child the step mother takes seven- 
eighths of the jointly acquired property of the 
marriage between the father ani the 
Btep- mother. 


The ease of Maung Ohit Saya v. Ma Metnkale 
(4) wasa contest between the children of two 
marriages and the widow of a third marriage 
whish was childless and thera vas по evidense 
as to whether the property was Istietpwa of 
any partisulur marriage ог was. payin of the 
husband or of any of the wives. Tte learned 
Judicial Commissioner referred the question 
83 to the rule of partition involved to the 

"Kinwunmingyi" and the  "Wetmasuk 
Wundauk" and, іп aesordanee with their 
opinion, desided that the shildren of the first 
marriage were to get half the property, the 
children of the sesond marriage one quarter, 
and the surviving widow ons quarter, I 
doubt whether a detailed examination of the 
opinions of the two learned authorities on 
Buddhist Law to whom that oase was referred 
would shed muah light on the simpler ques- 
tion whioh arises in the present case. 


The judgment in Ba Kyu v. Ma Zin Вун (5) 
merely followed Nga Po Tits case (1), in so 
far as ib referred toa rule of partition between 
the son of a first wife and his deceased father's 
Second wife. 

The ease of Ma Gun Bon v. Maung Po Kywe 
(6) dealt with the oase of the ehildren 
of step-children and did not mantion the 
Speoifis shares to which they would be 
entitled. It did, howevar, lay down that 
step-ohildran are to bo regarded ав heirs 
without limitation excapt in the oase of 
ansestral property that is inherited property 
whieh is still undivided, and even in that 
they are granted aj. sbara! provided the 
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step-parent has lived to have a vested 
interest in it. This distum, of course, applies 
only to a oase where there are neither widow 
nor own ohildren of the step parent to 
it harit. 

The case of Ma Sa v. Ma Thet Hao» (7) 
dealt with the shares of the children of 
step children and not with those of step. 
children themselves, and as the rules 
for partition in the two oases ara different 
it throws little, if avy, light on the question 
which arises in the present case, 

In Ma Hnin Dok v, Ma U (8) it waa - 
held that the share of a child of a step-child in 
the jointly aequired property of fhe marriage 
of the step.shild's parent and step parent 
is one-eighth. If this ruling and that in Mi 
So’s case (8) are both sorreet, it would seem 
that the shares ofthe step-ohild and of the 
child of the step ohild are the same, and that 
is hardly what one would expect since the 
share of an out-of-time grand-ohild is one- 
fourth of that of its parent. 

In Maung Kado v. Ma  Kyin (9) the 
daughter of a step-child sued her step- 
mother’s. sesond husband for her share of 
her own mother’s separate property and it 
was held that she was entitled to half that 
property. That decision throws little light 
on the present oase. 

The ease of Maung Tun Gyaw v, Ma Balo 
(10) seems to be important for the purposes 
of the present disoussion. lt was a suit 
between a step-mother and her  step-sons 
for her share of the property left by her 
husband, who was father of the step children, 
It resembled the present ease in the faot 
that there were no children of the marriage 
between the parent and the step-parent. 
The rule of partition adopted was that the 
step mother was entitled to в half share of 
the property whieh her husband inherited 
during his marriage with her and the 
step-shildren were entitled to the other 
fialf share. The authority on which that 
rale of partition wes based is Manugye 
X 8 which, it may be noted, goes on to say 
that the step-son is entitled to one-sixth 
of the jointly acquired property of the 
marriage of his mothef and step-father, 


V (7) U. B. R. (1597-1901) 11,129, ° 
(8) U. B. R. (1697-1561) IT, 126. ¢ 
(9) U. B. B. (1897-1601) Ш, 164, 
(10) U, В.Е. (1897-1901) II, 185, - , s 
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That oase is, however, to ba distinguished 
from ihe present ease in that in the present 
ease the property was inherited not by the 
parent but. by the  step-parent, whioh 
would probably make a difference to the rule 
for partition. 

The sase of Nga Son v. Ma Nyo (11) 
merely followed Ma Gun Bon's case (6) in 
regarding a step-shild as an heir of the 
step parent. 

The ease of Ma Ba We v. Mi Sa U (12) 
was a Full Bench oase of the Lower Burma 
‘Chief Court. It dealt with a contest between 
a-ehildless widow and the children of her 
deceased husband's two earlier marriages 
and desided that the widow is entitled to a 
one-fourth share of any “payin” property 
brought by her husband to his marriage 
with her, and to a seven eighths share of 
the ‘property jointly acquired by her and 
her husband during their marriage. The 
desision in that ease merely followed the 
rulings of this Court in the eases of Chitsaya 
and Mi So whieh the learned Judges in 
Lower Burma were content to ввверё as 
good law, and, therefore,, threw no new 
light on the question now under eon. 
sideration. 

Maung Kyaw Yan v. Maung Po Win (13) 
merely followed Мі Gun Bon's case (6) in 
recognising step-ehildren as heirs. 

In Sein Tun v. Mi On Kra Zas (14) the 
eontest was between a grand-child of the 
first wife on the one side and the sesond 
‘wife and her ohild on the other, and it 
was held thát the grand child is entitled 
to а one-eighth share of the jointly acquired 
property of the sesond marriage, and the 
gesond wife to seven eighths, and that in the 
property brought by the grand-father to the 
gesond marriage the sesond wife gets one-quar- 
ter, the grand-ehild three-fifths of the remain- 
ing three-quarters, and the sesond wife's ohild 
the remaining two fifths, That rule of par- 
tition obviously does not apply in a oase 
like the present. 

The ease of Ma Leib v. Maung Nwa (15) 
ibvolved a sontest between the son of a first 
wife on the one side and the second wife 


(11) U. B. В, (1897-1901) П, 581, 
(12) 2 L. B. R. 174. . Я 
(12) б. B. В. (1904-06) II, Buddhist Law, Inherit. 
ance 1. * .. 
(14) 3L. В, R. 219. 
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and her family on the other, and desided that. - 
a8 against his step mother and her family 
the son is entitled to a half sbare in pro- 
perty inherited by the father after the death 
of the first wife and before marriage to the 
second, and that апе property is an ex- 
seption to the ordinary rule that the shildren 
of the first marriage as against their step- 
mother take а three-quarters share of the 
property which their father took to the 
sesond marriage, It is olear that that 
саве is of little use as a guide in the present 
саве. 

In Mi Ohan Mya v. Mi Nowe Yon (16) 
the ehild of the first wife sned her father's 
sesond wife and the shild of the sesond 
marriage for her share of the property left 
by the father and it was held that in such 
а oase the child of the first marriage takes 
& three fourths share of the property taken 
by the father to the second marriage and 
one-eighth of the jointly asquired property 
of the sesond marriage, but it is to be 
noted that my learned predecessor did not 
refer to any authorities in support of the 
latter rule but said merely that the texts 
were almost unanimous and that in the 
ease before him ths rule was not disputed. 


In San Pev. Ma Shwe Zin (17) the step- 
ebildren sued their step-father’s second wife 
and her ehildren for their share of the 
property left by their step father, claiming 
that that property was partly | jointly 
acquired property of their own parents and 
partly jointly ведпігей property of their 
mother and step-father. 

As for the jointly acquired property of 
the first marriage it was held that, although 
the shildren of that marriage could have 
olaimed their share in it from their mother 
on her marriage to the stép father, never- 
theless after their step-father's death, all 
they could claim from his widow and her 
ehildren would be their own mother's separate 
property taken to ber marriage with the 
step-father, and that they had по claim to 
the jointly acquired property of that marriage, 
As for the jointly acquired property of the 
marriage ofthe step-father with his later 
wife, it was held that “it is only when the 
surviving step-parent dies leaving no natural 


(16) 31 Ind. Cas. 94; U. B. R, (1916) II, p. 74. 
(17) 47 Ind. Cas, 139; 9 L. B. В. 176; 12 Bur. L. T, 
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issue and no widow surviving that the 
ehildren of the step-father’s deseased wife 
by a former husband are entitled to the step- 
parents’ property.” || 

If the first part of the desision is good 
law it would apparently snffice for the 
disposal of tke present oase sinee the lands 
in dispute here are both “lettetpwa” of the 
marriage of the mother with the step-father, 
one being ordinary jointly acquired property 
and tbe other what is known as "inberited 
lettetpwa,” that is, property inherited by one of 
the married couple, in this case the step father, 
during the subsistence of the marriage. 
Neither of the lands was the separate pro- 
perly of Ma Thaing and, therefore, if this 
ruling is oorreet, her ohildren воп] not 
elaim it from their step-father's widow, It 
seems to me, however, that that‘ desision is 
not iu accordance with previous rulings and 
is dontrary to the authority of the recognised 
Dhammathats. 16 is based on the solitary 
“Panam” text eited in sestion 216 of the 
Digest and seems to me to misinterpret or 
misapply the extrast from "Pyu" given in 
section 222. Both these texts’ start by 
saying thatthe step children have no interest 
ав against the step father's surviving widow 
in the jointly acquired property of the 
step father and bis last wife and this із of 
sourse reasonable beeauce the step-ehildren 
are not related by blood to either of the 
sotple. But the view that the-step.children 
have no interest in the property whish 
the step father took to that marriage and 
whioh, as in the present ease, may include 
the “lettetpwa” property of the marriage of 
the step-father and their own mother, seems 
to me unreasonable and eontrary to the, 
principles of Burmese Buddhist Law, Rules 
for partition between а step. father and his 
step shildren are contained in section 211 
of the Digest and of the Dhammathats sited 
there the Kungyo, Yazathat, Dhamma, Raja- 
bala and Kungyalinga give the step-child one. 
fourth and the step-father three.fourtha of 
the ordinary “letiefpwa” property of the 
marriage of the step father with the mother. 

On the other hand, the Manussika, 
Dhamma, Manugye, Manu, Dayajja Amb. 
webon and Chittara give the step ohild. 
ren one-sixth and the step parent five. 
sixtha, 

The reason for the division into three. 
fourths and one fourth із  intelligible,. 
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The step-father takes his own half share 
of the jointly acquired property and halt 
his wife’s half share, that is, three-fourths, 
of the whole, while the step.son gets half hin 
mother’s half share, that is, one-fourth, as being 
co-heir with his father in respeet of that half 
share, 

The justification for the division into five- 
sixths and one-sixth is diffisult to understand 
if only the step-father and the step-ohildren 
are conserned. 

It has been suggested that the one sixth 
share was ohosen as a sort of mean 
between the share allotted to the child 
of a rtep.obild, which is one eighth, and 
the share which the obildren of the marriage 
would reseive if there were no step-ehildren, 
but £ do not think that this is probable 
partioularly as this rule appears in the 
Manussike, whish ie, I believe, one of the 
oldest of the Dhammathats. 

The only explanations of the rule whieh I 
ean offer are, either, that it may be a 
survival from a time when the husband 
was regarded as having two shares in 
jointly acquired property to his wife’s one 
or else that it is based on some passage 
in an old Dhammathat whish dealt with 
the shares of the step.ehildren and мер. 
father іп a ease where there were also 
children of the marriage with the step- 
father. In sueh а ease the step-father 


might be regarded as representing not only. 


himeelf but his o^ildrer, those shildren not 
being entitled to olaim partition while he 
was alive, so that he would reeeive his own 
half share on his own aesount, while on 
bebalf of his children, who would inherit 
from both parente, he would receive two 
shares cut of his wife's. half-share as 
against one share taken by the children 
who inherited from one parent only. That 
mode of partition would give the atep- 
father five-sixtha and the step-ohildren 
one-sixth but, ав I have said, it involves 
the assumption that there are two families 
and not only one, The rule in Manugye 
X, 10, whish deals with а ease where 
there are three families, is somewhat 
similar, the step-father. taking on his own 
account his own half share of the jointly 
acquired property send one quarter of hia 
wife's separate half share, thai is “Буе. 
eighths of the whóle, while tHe ehildren 


take three quarters of their mother's separate, 
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half-share divided between ‘them ia the 
proportion of Iwo shares to thos who 
inherit through both parents, that is, two 
eighths, and one sbare to those who inherit 
through one parent only, that is, one eighth. 
If the same principle were applied to the 
oase where there are only step children 
and step father, the result would be that 
the step-father would fake his own half- 
share on his own assoant -and one fourth 
of his wife’s half-share as her heir, that 
is, five-eighths, while the step-children would 
take three-quarters of their mother's half. 
share, that is, three-eightha of the whole, 
One is tempted to suggest that the true 
explanation -of the one-sixth share might 
be that some seriba converted eight into 
eighteer, and: во made the step-shildren’s 
share three-eighteenthe, that is, one-sixth, 
instead of three-eightha and that ‘five eighths 
was then altered to five sixths to make it 
agree, but I think that the explanation I 
have suggested above is more probable and 
that the passages whieh give the step- 
ebildren one-sixth taeitly assume that the 
marriage between the mother and step. 
father had its natural results and that 
there were children -of that marriage, 
This view possibly reseives some slight 
support from the reference to children of 
the second marriage in the very passage 
of Manugye X, 8 whioh gives the step. 
father a five-sixths share, That passage 
runs as follows: “If, while the step-son 
is living with the step-father and mother 
the mother dies, let all the property which 
is with the mother be divided into four 
shares and let the husband take one. If, while 
the mother has: been living with her sesond 
husband, she has reseived her parents’ pro. 
perties ав inheritance, the said properties, 
Ђевацве the husband has a right to the wife's 
property, though there is no child, shall 
belong half to tha step father and half to 
the former son. If the grand.son's share 
somes into possession in the step father's 
time the step-father shall not enjoy it. 
Tt* shall belong to the former son. If 
there are debts, let them pay them in the 
same proportions. M there is any property 
acquired while the mother and step-father 
“gra living together, divide it into six 
shares and let the former son haye one.” 
The spasifie provision fhat the step-father 
ів o" have half -the mother’s inherited pro. 
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perty even: though there is no shild of 
thé "marriage seems to--me- to suggest 
that possibly in the other eases mentioned 
in that passage and partieularly in the oare 
of the five sixths share, the father was 
regarded as taking the share allotted to 
him not on his own ‘account merely but 
on assount of himself and his children 
by the mother, and that, therefore, it was 
nesessary to say that the step-father got 
half the inherited property on his own 
aesount even though there might be no 
ehildren whom he could represent. 

However that may be, it is clear that 
we have to shoose between the authorities 
whieh give the atep-shildren a one-fourth 
share and those which give them one sixth, 
and in view of the faet that the division 
into one fourth and  three.fourths is in- 
telligible as following prineiples of partition 
whieh are recognised by the authorities 
and that -the division into one-sixth and 
five-sixths does not seem to be consonant 
with any resognised prinsiple unless it be 
assumed that it deals. with a ease where ` 
there are two families, and further that 
that rule of division would lead tə the 
result that in respect of property inherited 
by the step-father, whioh is differentiated 
from ordinary ““lettetpwa” property, besauce 
the step-father, as original owner of tha 
property is regarded as having a larger 
interest in it ‘than he has in ordinary 
jointly acquired property, the step son would 
have a larger share than he would have 
in ordinary “lettetpwa’ property, [ am of 
opinion that, in epite of the authority of 
Manugye, the former rule ought to be follow- 
ed. i 

I shall, therefore, hold that as regarda 
ordinary “leitetpwa” that is the jointly 
acquired property of the marriage between 
the mother and the step-father, where, as 
in the present sase, there are no children of 
that marriage and no ohildren of the step- 
father by any other marriage, the share of 
the step child is one fourth, : 

There remains for consideration the 
question as to what rule of partition -is 
to be applied to. property inherited by the 
step parent during marriage with the parent, 
whish: is differentiated from ordinary 
“lettetpwa.” In all the reported oases 
where tha rule of equal division between. the 
step children and the step-parent has: been 
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' "followed the property has been inherited 


by the parent and not by the step parent 
and 1 have been unable to ‘find either in 
the Dhammathats or in the rulings any 
express rule for cases where the property was 
nherited by the step-parent. 

The rule of equal shares obviously sould 
not be fairly applied where the step-parent 
himself is the original owner of the pro. 
perty, and the first question to be desided 
is whether the step.shild as heir of the 
parent takes any interest in property 
inherited by the step-parent, and, if во, 
what is the extent of that interest. There 
ean be no doubt, I think, that the parent 
acquires by reason of the status of husband 
or wife some interest in sueh property, and, 
if 60, one would expest the step ehild as one 
of the heirs of the parent to have a share in 
that interest. 

It has been held that in cases where 
it is necessary to determine the interests of 
husband and wife in euch property on divoree 
the rule is that two-thirds of the property 
belongs to the person who inherited if, 
and the remainiug one-third to the other, 
but 16 :›ћаз been suggested that that rule 
eannót.be applied to cases of inheritance, 
It seéms io me, however, that that very 
rule may itself be regarded as the basis 
of'the rule for equal partition in the ease 
.of property inherited by the parent. In 
Such а oase, the step-parent would bs 
entitled to one third in his or her own 
right and to one-fourth of the remaining 
two-tbirds as heir of the parent, that 
two-thirds share being regarded as the 
parents’ separate property after the dedno- 
tion of the step-parent’s one-third share, 
Similarly, the step-shild as heir to the 
parent would be entitled to three fourths 
of the parent's two-thirds share, the result 
being that the step parent and the step-shild 
would eash reaeive half sinoe one third plus 
one-fourth of two-thirds is half and so is 
three-fourths of two thirds, 

I think, therefore, that the two thirds 
and one-third rule may safely be applied 
fo sases where the property was inherited by 
the step-parent no less than to eases where 
it was inherited by the parent. 

The result of the adoption of that rule 
would be that, as against the step-parent 
the step-shild is entitled to three-fourths 
ofSne-third, that is, to one quarter of the 
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property inherited by the step-parent daring 
marriage with the parent, and that the 
step parent by whom the property was 
inherited is entitled to two thirds and 
one-fourth of one-third, that is to three- 
fourths. These shares, it will be noticed, 
are the same as would have been obtained 
by regarding the property as ordinary 

lettetpwa" and by applying the one-fourth 
“and three-fourths rule, so that it might 
simplify mattera to say that the rule of 
equal division applies only when the pro- 
psrty has been inherited by the parent, and 
that if it has baen inherited by the step- 
parent it is treated as ordinary 'letieipwa" 
property in whieh the step-child takes one. 
fourth and the step-father three-fourths, 
Strictly speaking, however, that would not 
be true beeause, although the result is the 
same, the shares are based on a different rule 
of partition, 

I have now found that the step ahildren 
are entitled, as against the step-father, to 
one-fourth of the jointly acquired _ property 
of his marriage with their mother and to 
one-fourth of property inherited by him 
during that marriage, and if they are во 
entitled as against the step-father himaelf, 
16 is diffioult to see on what principles of 
law or justice the fast that the step-father 
has married another wife should deprive 
them of that right, It seems to me that 
the wording of the passage from “Pyu”, 
sited in seation 222 of the Digest, indicates 
that the step-shildren oan recover from 
their step father’s widow the interest whioh 
they, as heirs of their mother, have in 
property left by their step-father and that 
the single passage from Panam, cited in 
seation 216 of the Digest, is not sufficient 
authority for the contrary view. 

As for the jointly asquired property of 
the marriaga between the step.father and 
„ his later wife, both those passages expressly 
lay down the rule that the step-children 
have no interest in* that property and as 
that rule is olear and reasonable, it must ba 
accepted. 

.l hold therefore, that as against the step- 
father's widow the step-shildren are entitled 
to the share of the “lettetpwa” property of 
the marriage between their mother ind the 
step-father, to whish they we% entitled 
as against their . step-father, and that they 
«are поб entitled to any share in the “leftetpwa” 
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^ property of the marriage between their step- 
- father and his later wife. 

Accordingly, in the present саве I hold 
that Ma Nyein’s interest i in both the lands in 
dispute is one fourth and that the respond- 
ent’s interest is three-fourths, 

On the first ground of appeal, therefore, 
I find that the lower Courts were mistaken 
‘in holding that the appellants had no 
interest in the ‘property in dispute and 
that the respondent was entitled to the whole 

- of it. 

As for the sesond ground of appeal, І do 
not think that the appellants established 
either that Chet Su gave them the “Kaing- 
daunggyi" land or that they were them- 
selves the owners -of the "Letpanbin" land. 
I have no doubt that they worked both 

: lande, or at ary rate в sonsiderable part 
' of both lande, for many years but in my 
opinion they must be held to have worked 
‘them as children of Chet Su and not as 
‘being themselvds owners of them and 
‘they would acquire no title adverse 
to Chet Su or to respondent by 80 working 
‘them. I may, however, note in this боппев. 
‹ tion, that I do nót think that the aspersions 
whieh both the ‘lower Courts east on the 
· genuineness of the "pyaipaing" in suit were 
: warranted by the facts, The Trial Court 
. said that one important particular, namely, 
the eharaeter of the transaction, was not 
entered. in the form and this was one of 
.the grounds on whieh both Courts held 
that the doeument was a forgery, If the 
learned Judges had been more familiar with 
‘the way in which these dosuments are 
prepared, they would have known that 
Revenue Surveyors eommonly enter in the 
space in which the nature of the transaction 
is intended to be inserted a referense to the 
' list of kinds of transaction given on the 
baek of the form. Frequently, they enter 

merely the number of the entry relating, 
to that elass of transactions in the list, 
. but quite as often they enter the first 
. words. of that entry, and that is what was 
done in this ease, the word “Ayadaw” being 
merely the first word. of entry No. 12, see 
.Note I ofthe form. There was, therefore, 
. -nothing suspieions in ethe form so far ав 
i this nfatter was eoneerned and, as a matter 
of faet, € think that it was possibly quite 
- genuine, As, however, the appellants did 
` not take the tronble to offer any ovidenes 
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of the transastion beyond the form. itself ` 
I do not think that they вап eomplain if 
their oase so far as it was based on 
that transaction failed. There was another 
matter also whish they do notseem to have 
thought it worth while to put in evidenos, 
It appears from the doouments filed at the 
trial that the dispute between Ma Nyein 
and Chet Su aboct the property left in 
Chet Su'a possession оп Ma Thaing’s death 
had beenreferred to arbitration, and, if, as 
appears to have been the sase, an award was 
made, that. award probably settled the 
matter now in dispute. As, however, 
neither side pleaded that award or offered 


any evidenss ofib, 16 oanaot now ba eon. 


Bidered. 

The third ground of appeal needs no 
discussion and the fourth has already been 
dealt with in eonsidering the second. 

On the sase, as a whole, I hold that 
the respondent was entitled to reedver 
three-quarters of each of the two plots of 
land from the appellants and, therefore, I 


.set aside the judgments and deoreas of the 


lower Courts and give judgment for the 
respondent for partition and possession of 
three quarters of the lands and поё, as the 
lower Oourts did, for possession of the whole 
lands, 

As for respondent’s elaim to mesne 
profits, all that she sould slaim would ba 
a fair rent for her share of the lands and 
as there is on the resord nothing ta 
show what a fair rent would be I do 
not seo how I san give her a deeree for mesne 
prefits, 

As the respondent has sueseeded in 
respect of three quarters of her claim, sha 
will get three-quarters of her eosts . through- 
out, 


Decree set aside, 


Vol, Lx] 


INDIAN CASES. 


15 


RAJANDEAMANIA DEYI GARU 0. YELLAPPA RAMU NAIDU, 


MADRAS HIGH OCOURT.. 
Secoxp Civ. Apprats Nos. 919 anp 927 
oF 1919, 

. Auguet 27, 1920. 
Present :—Justice Sir Abdur Rahim, KT., and 
Mr. Justise Oldfeld. 
Sri Sri Sri BAJANDRAMANIA DEVI 
GARU AND axoTHER—PLAINTIFF3— 
APPELLANTS 
versus А 
YELLAPPA RAMU NAIDU —DzFENDANT 


| —Hs£PONDERT, 

Madras Estates Land Act (1 of 1908), в. 260— Ноте- 
farm land, conversion of, into туой lend—Tenant, 
whether liable for vent. 

D was in possession of home-farm land as usu. 
fruotuary mortgagee. P. instituted a suit for 
redemption which was compromised and D. remained 
in possession fora term of years. On the expiry of 


. this term P., treating the land as ryoti land, gave D. 


‘able rent, 
Act does not apply. 
Dot be deemed to have been ‘admitted into 


a lease of it on certain terms. Р. now brought the 
present suit, under sections 77 and 192 of the Madras 
Estates Land Act, to recover rent on the basis of 
the lease. The suit. was contested on the ground 
that D. having been admitted to possession of ryott 
land, withinthe meaning of seotion 25 of the Act, he 
was not liable for rent : : 

Held, thatas D. was previously in possession as 
usufructuary mortgagee up to the date of the lease, 
he could not be said to have been admitted. to 
possession of туой land at the date of the lease: that 


.Beotion 250f the. Madras Estates Land. Act had no 


application to the case, and that D. was liable for 
ub aca to the terms of the lease, [p. 16, 
ool. 1. 


Sesond appeals. against the deorees. of. the 
Distrisb "Court, Vizagapatam, dated the 
'20th ^ Desember 1918, in Appeal Snit 


„Мов, 303 and 314 of 1916, preferred against 


the desrees of the Court of the Sub-Collsotor, 
‘Narasapatam, dated the 5th May 1916, in 
Estates Land Ast Suits Nos. 55 and 53 of 


.1915. 


FAOTS appear from the judgment. 
Mr, V. Ramesam (Government Pleader), 


‘for the Appellants.—The Distriet Judge’s 


finding that tbe home farm land was son- 
verted into got? land is erroneous. He 
was also wrong in holding thaé the plaintiff 
could not demand the sontrast rate of rent 
stipulated in the Kadapa but only to equit- 
Section 25 of the Estates Land 
The defendant oould 


possession of туой land’ within the meaning 
of the sestion as he was already in possession 
prior to the lease as mortgagee. The re- 
spondent wishes to adopt a strange position, 


.$o elgim the benefits of. oseupaney rights 


while repudiating the other terms of the 
lease. Sestion 181 is silent as to the terms 
on whish eonversions from home-farm to туо 
lands eould be made. 

Mr. P. Narayanamurtht, for the Respond- 
ent.—The plaintiff desoribes the land in 
the instrument of Kadapa ав jeroyatt land 
and the defendant is termed a ryot, . He 
eannot now go baok on that doenrent 
and say that the land is still home-farm 
land. 

The defendant was a person ‘admitted to 
possession of туо land. The explanation 
to sub-elauae (2) of sestion 6 shows that 
where payments are ressived from tenants 
under sestion 45 the tenant shall ba deemed 
to have been admitted to possession. Then 
on that principle under section 25 he ig 
entitlad to make the payment on the basis 
of what is fair and equitable, 


JUDGMENT.—The defendant-réspondent 
in this sesond appeal has been in possession 
of the land in dispute for a long time as 
usufrustuary mortgagee. А suit was instituted 
by the plaintiffs-appsallants for redemption, 
and that suit was compromised in 1905. Ву 
that compromise the defendant remained in 
possession for seven years rent-free. Then, in 
April 1912,he was given a Kadapa or lease 
of the land on oertain terms and the plaint- 
їз have instituted this suit in the Revenue 
Court under the provisions of sestions 77 
and 192 of the Estates Land Aot for the 
resovery of rent оп the basis of that Кайарв, 
It is argued by Mr, Ramesam that the land 
is Seri or home-farm land ; that the finding 
of the Distriot Judge that, although it was 
home farm land originally, it had been eon- 
verted into ryote land is wrong and that we 
ought to set it aside. But we must hold 
that the plaintiffs by their own conduet 
debarred themselves, at least so far as this 
suit is eoneerned, from sontending that the 
lend is home farm land and not ryot land 
so as to exelude it from the scope of the 
Estates Land Aet. The plaint desoribes the 
land as 7вгоуай and the Kadapa relied or 
desoribes the land as jeroyati and the defend. 
ant asa туой. We mustedeside this point 
against Mr. Ramesam, 


The learned Distrist Judge, however, haa 
dismissed the suit ho]ding that the plaintiffs 
are not entitled to the rent slaimed by them, 
and they are entitled only to a fair and equitable 
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rent on the basis- of tha previong mortgaga- 
deed:and as the amount whish he had al. 
ready paid exceeded the amonut claimable 
on that basis the suit was liable to be dis- 
missed. The learned District Judge was of 
opinion that sestion 25 of the Estates Land 
Ast applied to this sase. in our opinion he 
is wrong. The defendant воп not be said 
in this oase to have bsen ‘admitted to posses. 
sion’ of ryofi land at the date of the Kadapa 
and Моска as he had been in possession 
previously as usufrustuary mortgagee. The 
land until the date of the Muchilika was 
home-farm land and the Distriat Judge saya 
that by the sontrast between the plaintiffs 
and the defendant as evidence by the Kadapa 
and Mucehilika the obaracier of the land 
was changed from home farm into туой. It 
would be straining the language of section 
25 too mush to say that the defendant in 
this case was ‘admitted to possession’ of 
a туой land, That there is а distinobion 
between admission of a ryot to possession and 
a ryo being in possession is not only clear 
from the ordinary meaning of the two 
phrases but the Legislature itself observed 
the distinstion in various sections of the Act. 
The Explanation to sub-section (2) of seation 
6 whieh has been relied on by Mr, 
Narayanamarthi for the respondents makes 
a spacial provision with respect to section 45 
by whioh a ry%t oseupying old waste and 
from whom rent has bean recovered or 
reoeived is deemed to baa parson admitted 
‘thereby to possession, That Hxolauation 
supports Mr. Narayanamurthi’s suggestion 
that the phrase a person admitted to pos- 
session” does ооё ordinarily mean a parson 
in possession, If the eontention of the re. 
spondent was to be aesepted it would lead to 
manifestly inequitable results. He wants to 
have the benefit of the sontrast by which 
he acquired овопрапву or permanent rights 
in the lande, and at the same time here. 
'pudiates the other terma which induced the 
landlord to confer on bim ocoupanoy rights. 
lf there is any provision of the Aot itself 
by whish вовћ a result воша Бе sustained 
the defendant's position could not, be assailed, 
‘but since seetion 25 has по applisation to 
his ease we are unable to hold that he is not 
liable: to-pay the. rent whioh hesontrasted 
to pay* when the lagd was sonverted from 
,homefarm land into ryott land, . Sestion 181 
:eontemplatessueh а sonyersion but the Legis- 


“information 


` [195i 


lature has not made any speoial provision 
аз regards the terms on whioh suoh oone 
version may be made. In the absenee of 
any sush provision, the contrast of the 
parties on the basis of whieh the conversion 
was made must be enforsed. 

The result is the desres of the lower 
Appellate Court is reversed and that of the 
Court of first instance restored with sosta 
here and іп the lower Appellate Court. 

M, 0. P, 


Decres reversed.. 


UPPER BURMA JUDICIAL COMMIS. ` 
SIONER’S COURT. . 
Ога MrscztuANEOUS No. 25 or 1920, 
June 7, 1920. 
Present:—Mr. Heald, A. J. О, 
. MA BAT PU—Appnicant 
versus 
MA SIN - R*SPONDENT, 

Upper Burma Registration Regulation (II of 1897), 
ss 4, 6—Document not signed, whether executed— 
Registration, whether necessary—Admissibility in 
evidence. . - 


Dócuments which, according to Burmese oustom, 
are complete’ without signature are: “executed” 
within the meaning of section 4 of the Upper 
Burma Registration Regulation, and, when they fall 
within the'purview of the section, require registra. 
tion, and in the absence of registration are if- 
admissible in evidence by virtue of the provisions 
of section 6 of the Regulation. [p 18, col. 1.] : 


Mr. J. O Chatterjee, for the Applioant, 

JUDGMENT.—In the suit with whish I 
dealt in Civil Second Appeal No. 372 of 
1919 of this Court, the plaintiff sued on a 
mortgage whioh she said had been resord- 
ed in a stamped document, and she 
ealled on the defendant to produee the 
deed, 

The defendant denied the mortgage 
and naturally did not produce the writing. 
recording it, 

The plaintiff had no personal knowledge 
of the dosument but said that she got her 
about it from her sister. 
She admitted that the dosument was not 
registered, В 

The sister, who was salled asa witnesa, 


“paid that she. was present’ when the do@ament 


c ы 
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was written that it was written on an impress: 
ed sheet stamped with Rs, 3 but thatit was 

у not signed by the parties besause they said, 
“It is all right if agreed.” 

In my judgment I suggested that the 
statement that the document was not signed 
was probably false and was intended to 
assount for the failure to have the dooument 
registered, since the document was admittedly 
written on a stamped sheet with n view 
to its being used as а record of the traus- 
action, and as the transaction was admittedly 
completed, there was no reason why the 
document aleo rhould not have been aom- 
pleted. I went'cn to say that even if the 
document was not signed it would still be 
compulsorily registrable, and I held that 
kecause it was not registered, neither the 
dooument itself nor sesondary evidense of 
its oontents could be reaeived as evidence of 
the mortgage. I held, further, that under 
section 91 of the Evidence Aot no evidence 
of the mortgage excapt the document itself 
or secondary evidence of its contents could be 
admitted to prove the mortgage, and that 
beeanse neither the document nor secondary 
evidence of its contents was admissible, the 
mortgage eould not be proved, 

Iam now asked to review that judgment 
on the ground that I ought to have held 
that the document was unsigned besanse it 
was not customary among Burmans to sign 
the dooumentary resords of their transactions 
and that, therefore, the document was a 
nullity and might be regarded as non. 
existent. 

This argument seems to me to involve a 
non-sequitur. If, as is suggested, Burmese 
reaords were complete without signature, 
it would not by any means follow that 
they were to be treated as nullities or as 
non existent. It is true that parabatks or 
palm-leaf documents were not usually 
signed, but this Court continually accepts, 
and has always ascepted, such dosumente as 

, complete records of the transactions embodied 
in them and as exeluding oral evidence 
of those transactions,. Sectioa 91 of the 
Evidence Act says nothing about signing or 
execution, What it says is that, when the 
terms of a disposition of proparty have been 
redused to the form of a dooument, no 
evidence shall be given in proof of the 
terms of suoh disposition  exeept the 
dosumient itself ог sesondary evidenes of 
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its contents in oases in which secondary 
evidense is admissible. The provisions of 
that section are sufficient to meet the 
argument that the dosument in this oase 
could be disregarded, and as a matter of 
faot the plaintiff herself did not claim to 
disregard it but, on the sontrary, made it 
the basis of her suit and called on the 
defendant to produce it, 

In his argument in Court the plaintiff's 
learned Advosate has taken a differant 
ground, and has suggested that the doou- 
ment in snit ought not to ba exeluded 
from  evilenoe by reason of its baing 
unregistered. Hesays that 16 cannot possibly 
have been the intention of the Upper Barma 
Registration Regulation that the unsigned 
recordas of transactions which were usual 
among Burmans at the time when the 
Regulation was brought into forse should ba 
registered or that failure to haya them 
registered should have the effest of making 
them inadmissible in evidenoe. 


The Ragistration Regulation, which came 
into forse at the end of i897, expressly 
stated that a dosument whish was required 
to ba registered should not affect any 
immoveable property oomprised in 16 or 
be received as evidence of any transaotion 
affestiag that property unless it had been 
registered. 

Under the Loss! Government's Ganeral 
Dapartment Notification No. 25, dated the 
17th Fabraary 1893, whioh was issued in 
exercise of the power sonferred by sestion 
4 of the Regulatioa, all non-testamentary 
instrumenta executed on or after the lst of 
July 1838, aud purporting or operating to 


create, deslare, assign, limit or extinguish 
any right, title, or interesí in immovae- 
able property were required to ba 
registered, 


The question whether dosumsnis whish, 
aceording to Barmess oustom, wars complete 
without signature воша be said to ba 
"executed" was considered by this Oourt 
in Queen Empress v. Mi Nan Tha (1) and: ne 
Mi Ta v. Nga Sein (2), and it was desided 
that such dooaments were "exesutel", at 
any rate, within the meaning of the Stamp 
Act of 1879, I havé not been abje to 
trase any published ruling in whjoh the 


(0) U. B. В. (1892.98) І, p. 303. К 
(2) 0, B. В. (1907-09) 11, Ex, Signing, р, 6, 
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meaning of the word "exesuted" in seation 
4 of the Regulation or in Notifications under 
that section has been considered, but this 
Court has always held that suoh unsigned 
doouments were compulsorily registrable and 
were inadmissible in evidence if unregistered 
and I see no reason to believe thet that 
view is incorrect. It might possibly have 
been open to the Courts to hold that the 
intention of the Regulation and of the 
Local Government's Notification was to 
encourage the substitution of a more regular 
form of exeosution for the form then 
customary by allowing registration and its 
privileges to doouments regularly exesuted 
and by denying those privileges to documents 
not so exeauted, but the Courts have never 
taken that view, and, in my opinion, it is 
clear from the Regulation and the Notifisations 
themselves that the actual intention was 
that, for the future, all non testamentary 
dosuments affesting immoveabla propsriy 
should be ragistered and if unregistered 
should be inadmissible іп evidenoe, 

The dosument in this ease wai nob а раға. 
baik or palm-leaf dosument but was apparent. 
ly a formal resord written on stamped paper, 
Parties who resognizsd the necessity fora 
stamp rarely, if ever, adopted the Burmese 
form of resording their transactions without 
signatures and there was, therefore, some 
presumption that the present dooument was 
in the modern form and wassigned. But 
even if it was in the old form and was 
unsigned it would still in my view, be 
compulsorily -registrable and would be in. 
admiaaible in evidenea because it was admit. 
tedly unregistered. 

I am of opinion, therefore, that my former 
judgment was corrast and that suffisient 
raason for review has not been establish. 
ed. 

The applisation is rejected. 

е 


Application rejected, 


of 
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MADRAS HIGH COURT. 
Сту. Revision Petitions Nos, 643 AND 
644 or 1919. 

September 13, 1920. 

Present :—Justise Sir Abdur Rahim, Кт,, and 
Mr. Justise Odgers. 
SWAMINATHA ODAYAR-— PETITIONER 

. IN О, R. Р, No. 648 or 1919 
К, ARUMUGA PADAYACHI—PgrtiTIONER 
IN C, R. P, No, 644 or 1919 
tersus 
S. SUNDARAM AIYAR —RssPONDENT— 


IN BOTH. А 
Madras Estates Land Act (I of 1908), s. 48 (5)— 
Occupancy rights, application for acquisition of—~ 
Receiver holding estate, application to, validity of. 


Inasmuch as the term ‘landholder’ in sub-section 
(5) of section 46 of the Madras Estates Land Act is 
confined to а landholder who is the owner of theestate, 
an application for the acquisition of occupancy 
rights in an estate in the hands of a Receiver must 
be made to the landholder and not to the Receiver. 
A Receiver has no jurisdiction to entersain such an 
application. [p. 19, cols. 1 & 2.] 

Petition, under seation 115 of Aot V of 1908, 
and sestion 107 of the Government of India 
Aot, praying the High Court to revise the 
ordera of the Court of the Distrist  Oolleotor, 
Tanjore, ia Revision Petitions Nos. 3 and 4 
of 1919, preferred against the orders of the 
Cours of the Ravenue Divisional Offiser, 
Kumbakonam, in Missellaneous Appeals Nos. 
81 and 2: of 1918 respeatively, 


FAOTS appear from the judgment. 

Mr. К, Rajah Aiyar, for the Petitionera :— 

The Revenue Courts erred in holding that a 
Receiver appointed by Court had no power to 
entertain applisations under section 46 of 
the Estates Land Act. He stands in the 
shoes of the landholder. Under sestion 3, 
olause (5) landholderineludes transferees from 
the owner and all persons entitled to solleot 
rents. A Receiver appointed by a competent 
Court would some within this definition. 
He exeroises all funstions of the landholder 
in respect to the management of the property. 
There is no meaning in restrioting unduly, 
the scope of section 46. The word ‘owner’ 
should not be narrowly construed as 'benefi- 
sial owner,’ See definition in sestion 7 of 
the Easements Ast. 

Mr. Varada Ohariar, for the Respondents, 
—Whatever may be the definition of 'land. 
holder’ in seotion 3 (5), seetion 45, clause (5) 
makes it clear who are sompetent to xeoeive 
applieations under the mestion. It is only 
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‘the landholder who is the owner of the 
estate to whom the sums payable under the 
section have to ba paid and applications have 
to be mada only to such landholder. A 
Reaeiver does not fall within that oategory. 
It is needless tə enquire into the object of 
the Legislature in making that distinstion, 
The sub-section is plain 
JUDGMENT. 

ABDUR Ranim, J.— These cares arise out of 
an application made by certain tenants of 
the Palace Estate, whioh is under the manage- 
ment of a Receiver appointed by the Court, 
for the compulsory acquisition of oocupaney 
rights under section 46 of the Estates Land 
Aot. The Revenue Authorities decided 
against the »yoís on the ground that section 
45 preoludes any application being made 
under 16 to a Receiver appointed by the Court 
as distinguished from the beneficial owner of 
the property. We have not found it neces- 
sary to deside the preliminary objection 
raised that no objestion lies against the order 
of the Revenue Authorities ae, on the merits, 
we are olearly of opinion that sub seation 5 
of section 46 is a bar to the present application 
of the ryofs in the oase, While in the main 
clauses of that section the word landholder 
alone is used, in olause (5) at the end, the 
Legislature has added: “The sums pay- 
able under this gestion for the acquisition of 
the osaupanoy rights shall be paid to the land- 
holder who zs the owner of the estate or part 
thereof and any application or progeeding 
under this section shall be made only to or 
against sush landholder (which means the 
landholder who is the ownor of the estate). 
" Landholder," as defined in section 3 elause (5), 
would inelude not only the owner of an estate 
but also persons who are entitled to collect 
the rents of the whole or any portion of the 
estate by virtue of any transfer from the 
owner or his predesessor-in title or of any 
order of a aompetent Court cr of any pro. 
vision of law. This definition, therefore, 
would inelude a Reseiver appointed by the 
Court as a landholder within the mean- 
ing ofthe Ast, Therefore, sub sastion (5) to 
seotion 46 when it says that any application 
or prooeeding under this section shall ba 
made only to or against such a landholder 

who is the owner of the estate? it 
elearly intended to exelude persons like 
а Resciver of the estate from the 
purvfew of that gestion. -There is another 
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sestion brought to our notise by Mr, Varada 
Chariar, the learned Vakil for the re- 
spondent, in whish the same definition is 
found, namely, section 200, It ia argued by 
Mr. Rajah Aiyar that a Reosiver exercises 
all or most of the powers of the landholder 
with reference to the management of the 
property and, therefore, in several oon. 
nections he has been held to stand in 
the shoes of the owner, Tbat may very 
well be, but here we have to consider the ex- 
press words ofa Statute whioh olearly show 
that the Legislature intended to oonfine these 
proceedings against persons who are owners 
of the e.tate as distinguished from persons 
who may ba entitled to collest the rents of 
the estate and to do other acts contemplated 
by the Aotas landholder. Itis not for us to 
spsoulate as to what the objest of the Legis- 
lature was in drawing this diatinetion and 
in restricting the rights given to the ryots by 
section 43 to cases where the owner himself 
is in management of the property. The 
frame of this section, like that of several 
seotiona of the Aot, is somewhat peouliar but 
there is no essape from its language whieh 
admits of no doubt as to the intention of the 
Legislature. 

The result is that Civil Revision Petitions 
Nos. 643 and 644 are dismissed with oosts, 

O»agR*, J.—I agree. Thera із no doubt 
that a Reoeiver falls within the definition of a 
landholder in section 3 sub aestion (5) of tha 
Madras Estates Land Aot, See Receiver’ of 
Ammayyanatkanur Zamin v, Suppan Ohetty (1), 
It is equally clear that the meaning of “Jand- 
holder" as defined in sestion 3 sub-seation (5) 
has been restricted by words in section 46 sub- 
section (5) for the purposes set forth in that 
section. Section 45 sub-seation (5) is vary alear 
and lays down that “any applioation or 
proceeding under this section shall ba 
made only to or against such landholderJ* 
&ueh  landhoider being defined just рге. 
viously as the person “who is the owner 
of the estate or part théreof,” “The ді ошу 
in construing this section arises, in my 
opinion, from the faet that the definition of 
landholder for the purposes of the section has 
been relegated to the last sub sestion instead 
of being olearly stated én the first, In view 
of the olear and unequivooal words of seation 
46 sub seotion (5) no food purpose ‘is served 


(1) 30 M. 505; 17 M. L. J, 488; 8 M. L, T, 7. 


20 | INDIAN ОАВЕВ, [16934 


LAL SINGH t, BIRA SINGH, 


by referring to deoisions under other Acts in 
whioh the word "owner" has been held not 
to mean necessarily a beneficial owner, 
as for instanoe, section 7 of the Easements 
Aot, The ворвігавіїоо 1 put upon sub- 
section (5) of esotion 46 of the Madras Estates 
Land Ast is further strengthened by the gis- 
tinction drawn between a landholder who 
is a landholder who is not owner in seotion 
200 of the same Ast. 

I, therefore, think that the decision of the 
Revenue Authorities are right and that the 
Civil Revision Petitions Nos. 643 and 644 
must be dismissed with costs. 

М. С, Р, 


Petitions dismissed. 





LAHORE HIGH COURT, 
Seconp CiviL APPraL No. 471 oF 1920, 
December 2, 1:20. 

Present :— Мг. Justice Broadway. 
LAL SINGH AND OTHERS— PLAINTIFFS— 
APPELLANTS 
versus 
HIRA SINGH Амр oragasS— DEFENDANTS 
—RgsronpentTs. 

-! Limitation Act (IX of 1908), в. 23, Sch. I, Arts. 120, 
144— Suit for injwiction directing removal of chhappars 
—Limitation applicable —Erection of chhappars, whe- 
ther continutng wrong. 


Plaintiffs, the owners of a courtyard, alleged that 
the defendants had erected chhappars, or thatched 
sheds, in front of their house and asked for a per. 
petual injunction directing them to remove tle 
thhapars and restore the courtyard to its former 
condition ; 

Held, (1) that although the injunction would have 
the effect of restoring the courtyard to a state in 
which the plaintiffs would be able to have a mere 
extensive use of it, the suit was essentially one for 
the issue of an injunctibn and was governed by 
Article 120 of Schedule I to the Limitation Act and 

* not by Article 144; [p. 0, col. 2.) 

(2) thatthe moment the chappars were erected 
the injury sought tode removed by the issue of an 
injunction was complete, and that there was no 
continuing injury withinjhe meaning of section 28 
of fhe Limitation Act. [p. 21, col. 2.] 

Appeal against thg order of the District 
„Judge, Hoshiarpur, dated the 25th November 
19.9, қетегвірр that of the Munsif, First Clase, 


e Hoshiarpur, 


Lala Fakir Chand, for the Appellants, 
Dr, Nand Lal, for the Respondents, 


JUDGMENT.—The plaintiffs in this suit 
claimed to be joint owners of в certain 
courtyard, and alleged that the defendants 
had erected oertain chhappars or thatched 
sheds in front of their honse and asked 
for a perpetual injunction to issue to them 
dirasting them to remove the said chhappars 
or thatched sheds and to restore the oourt- 
yard to ita former condition. It was 
alleged that the said chkappars had been 
erected two years prior to suit. The defend- 
ants pleaded that they were the owners of 
the courtyard themselves, that the chhappars 
had besn erested many many years ago 
and that the suit was barred by limitation. 
The Tria} Court. granted the plaintiffs a 
decree for the removal of these chhappars 
but on appeal the learned Distrist Judge 
came to the conslusion that the chhappars 
had been in existence for over six увага 
and that the suit was barred by Article 
120 of the Limitation Aot. “He &acordingly 
dismissed the suit. The plaintiffs have now 
oome up to this Court in second appeal 
through Lala Fakir Ohand whom I have 
heard, while Dr. Nand Lal has addressed me 
on behalf of the respondents. 


Lala Fakir Chand aontended that, although 
the suit was one for the grantof a perpe- 
tual injunoticp, 16 was in essence a suit for 
possession, that, therefore, Article 144 of 
ihe Limitation Aot applied and that the 
suit was within time. 1 may sey at once 
that I am unable to accede to this conten. 
tion, The suit was essentially a suit for 
the isene of an injunction and, although 
the injunction would have had the effeot 
of restoring ihe courtyard to a state in 
whieh tke plaintiffs might have been able to 
have в more extensive use of it than they 
have ncv, I am unable to cee that this reason 
brings the enit “for an injonotion such as 
this within the fcer ccrners of Article. 
144, 

It was then econtended that the obstrno- 
ticn or interfereree with ihe rights of the 
plaintiffs wasa continuing one and that for 
that reason eecticn 23 of the Limitation Act 
applied and the cuit was within time, Punju 
Каати v, Bai Kuvar (1) and Катрћчі Sahoo 


(1) 6 B, 20; 8 Ind, Deo, (x, a.) 470. 
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*v. Misree Lall (2) were relied on by the 


learned Vakil The Bombay suit referred to 
the right of user of a drain and the obstrus- 
tion complained of was held to be a son. 
tinuing nuisanoe. I am unable to see that 
this desision affords any  assistanae in the 
present ease. In Ramphul Sahoo v. Misree 
Lall (2) it was held that, “if the plaintiff 
had been dispossessed from any portion of 
his land by an adverse possession having 
been taken by the defendant, the oase would 
then fall within olause (12) ; but that if, on 
the other hand, no adverae possession had 
been taken by the defendant, then each 
aot of trespass on the plaintiff's land would 
constitute в fresh oanse of action, and 
whether the period be six years or twelve 
years, the plaintiff would be sompetent to 
rely upon the last aot of trespass as constitut- 
iag a овпве of action,” Неге, by eresting 
these chhappars,the defendants have definitely 
taken possession of a portion of the joint 
land, and that their intention was to take 
adversely to the rest of the world is evidenced 
to some extent by the fast that in answer 
to the present suit they pleaded that the 
land was their own property. Mr. Fakir 
Chand then put his озве in this way, He 
said that his clients had aright to enjoy 
the sourtyard including the land under the 
chhappirs. Their erestion prevents them 
from doing sa and, so long as these chhappars 
stand, this disability continues and, therefore, 


section 24 of the Limitation Aot is applicable. 


By the provisions of section 23 in the case of 
a continuing wrong independent of sontrast a 
fresh period of limitation begins to run at 
every moment of the time during whioh 
the wrong continues, In Achar Singh v. 
Badhawa Singh (8), a enit for ejestment 
from a specific field which was recorded as 
part of a thoroughfare and shamilat insti- 
tuted nominally on behalf of the village 
community to remove an obstruction to the 
enjoyment ofthe shamtlat by the proprietors 
generally, it was held that sestion 23 of the 
Limitation Act did not apply. In Ashutosh 
Sadukhan v. Oorporation of Oalcutta (4) 
a platform had been builtby the plaintiff 
upon а portion of а street or drain vested 


(2) 24 W. В. 97. 

t8) 36 Ind, Cas, 286; 124 Р, R. 1912; 182 P. W, R. 
1912; 2 P. L. В. 1913, 

(4949 Ind, Сев, 08; 28 О, L, J, 494, 
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in the Calcutta Munisipal Corporation, Thig 
platform had besn in existenss for about 
half a century and was an integral part of 
hig building. The Munisioal Corporation 
demanded its removal olaiminge the land 
upon whish it stood. The plaintiff then 
instituted a suit for a deslaration of his 
right to the land upon whieh the platform 
stood. On behalf of the Caleatta Manisipal 
Corporation sestion 23 of the Limitation 
Ast was appealed to. It was, however, held 
that if had no applisation. Similarly, in 
the present ease it seems to me that seotion 
23 dces not apply, The moment the 
chhavpirs were erested theinjury complained 
of and sought to be removed by the issue 
of an injuustion wa: complete. I do not 
think that there wasauy sontinuing injury 
within the meaning of the Statute. The 
effect, no doĘabt. o»ntinues but this does not, 
I thick, extend the tina of limitation. 
Kanakasabat v. Muttu (5) also appears to 
me to be in point, І aoeordingly am of 
opinion that the learned Distriet Judge has 
rightly applied Article 120, 


Finally, Lala Fakir Ohand sontended that 
inasmosh as the chhappars have beenshown 
to exist for more than four years in the 
present suit, the suit in its entirety should 
not have been dismissed. It has been found 
as a fact that the chhappars had existed for 
more than aix years and it would be, I think, 
exseedingly difficult to ascertain the exact 
size of these chhappars. The plaintiffs on 
whom the onus lay to prove their sare 
alleged that they had been ereoted only two 
years before suit. This has been found to 
be wrong and I do not see how! вап hold 
differently. The appeal is aecordingly dis- 
missed with costs. 


Appeal dismissed. 


Т5) 18 M. 445; 4 Ind. Cas. (N. в.) 1022. 
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PAMBAYAM OHETTY €. KANDASWAMI IYER, 

MADRAS HIGH COURT. 
Szcorp Civin Аррвлі, No. 1648 or 1919 
AND Озуп, Reviston Petition No. 898 

or 1919. 
August 24, 1920. 

Present :—Justioe Sir Abdur Rahim, 
Kr., and Mr. Justice Oldfield. 
PAMBAYAM CHETTY alzas 

RAMASWAMI OHETTIAR (prap) 

AND ANOTHER—(Derexpant No, 1 AND HIS 
LEGAL Represents tives)— A PPELLANTS— 
PETITIONERS 
tersus 
KANDASWAMI IYER AND OTHERS—- 
PraintivEs AND DarenDant No, 2— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), О. XXIII, r. З 
— Üompromáse effected by prriies—Fact certified to 
Court by Pleaders of parties—Party, right of, to object 
tocompromise—Compromise by trustee in good faith, 
avhether lawful. 


Where the parties to a suit themselves effect a 
compromise, and the fact of the compromise is con- 
veyed to the Court by means of apetition presented by 
the Pleaders appearing on both sides, it is not opento 
the parties toquestion the compromise on the ground 
that the Pleaders had no authority to compromise, 
[p. 22, col. 2.] . : 

A compromise by a trustee in good faith of 
a suit relating to trust property is lawfal and the 
Court will not, іп such a case, enquire whether the 
compromise is or is not beneficial to the trust [p. 28, 
col, 1.] | 

Appeal and revision petition against the 
decree of the Court of the Subordinste 
Judge, Trishinopoly, in Appeal Suit No. 
' 45 of 1919, preferred sgainat the decree of 
the Court of the District Munsif, Srirangam, 
in Original Suit No. 453 of 1915. 


FAOTS appear from the judgment. 

Mr. S. T. Srinivasa Gopalackariar, for the 
Appellants:—The appellants’ Pleader had 
no power to compromise the suit on be- 
half of his clients, There was no provision 
in his vakelat empowering him іо do 
so, Тһе eompromise petition is signed by 
the Pleader when he could not astively 
adjust the subjeat-metter of the suit. 

It is nota lawful compromise within the 
“meaning of Order XXIII, rule 3, Civil 
Prosedure Code. The suit related to в 
trust and the trustee sould not compromise 
it. M 
Me, T. B. Vencatrama Sasiriar, for the 
Respondents :—All that the Pleaders had 
gone was to present the eompromise peti- 
tion toe Qourte The parties effested the 
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compromise and drew a petition to have it 


recorded. They have signed it and they 
are bound by its terms. There is no 
question here of the Pleader’s authority to 
sompromise as they have not done it. 

The objestion that the appellant did 
not anthorise his Pleader to file the 
vakalatnama somes too late. No affidavit 
to that cffesat was filed in the lower Court 
and no application was mede to it to have 
the rae? deoree set aside. 

As to a trustee’s powers to compromise 
а suit relating to the trust there ean be 
no objection to that sourse if the som- 
promise is for the benefit of the trust. 

No authority contra has been shown. 
Besides, the trustee astsd in good faith. 

JUDGMENT,—The razinama petition 
states that it was presented by the parties, 
that is to say, through their Pleaders, and 
it also contains a clear and full statement 
of the views of the parties to the som- 
promise. The matter is set forth іп: the 
pstition and there is nothing in the reaord 
to suggest that this statement is not correof. 
The petition is signed by the Pleaders 
appearing on both sides. But it is now 
said that tbe appellant did not in fact 
authorise his Pleader to file this rasinamah. 
lf that were so, he would at onse have 
brought the matter to the notice of the 
Court and filed an application to have the 
deoree set aside, or at least һе would bave 
filed an affidavit before us stating that the 
Pleader was not authorised to file this 
petition. In the absenoe of any auch affidavit, 
it ia not possible for us to ast upon a 
mere statement made by the Pleader 
appearing before us under instructions, 

Then it is argued that the vakalatnamah 
did not empower the Vakil to compromise 
the suit. He did not sompromiee 
it of his own accord, but it was compro- 
mied by his aelient; and all that he did 
was to convey the fast of the sompromise 
to the Court. The compromise being 
embodied in the petition he undoubtedly bad 
the power to present it to the Court in 
conducting the ossee and the Court acted 
upon the petition. 

It is also suggested that the compromise 
is unlawful. It is very diffioul to see how 
that is made out unless a broad proposition 
is established for which no authority bag 
been cited and whieh is slearly antessble 
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that the trustee of са publio trust oannot 
„enter into a compromise of a suit relating 
to the trust properties, however bevefisial 
it may be. If he aeted in good faith it is 
not for the Court to enquire whether the 
sompromice is in fact beneficial or not bene- 
ficial to the trust. 
The sesond appeal is dismisssd with 
costs. ; 

Civil Revision Petition No. 898 of 1919 is 
dismissed. 


МОР. 5 
Appeal and Revision 
Fetition dismissed, 


— 


UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT. 
Seconp О.т. Arrear No. 166 or 1919. 
May 26, 1920. 
Present :—Mr. Swinhoe, А. J. C. 
2 YINKE SUPAYA AND ANOTHER— 
APPELLANTS 
versus 
MAUNG KIN— RESPONDENT, 
Limitation Act (IX of 1908), Sch. I, Arts. 81, 181, 
182, Hapl.I—Suit by surety against principal — Pay- 
ment made by surety into Court to satisfy decree— 
Limitation, commencement of— Execution of decree— 
" Mortgage-dec wee against mortgagor and surety— Applica, 
tion for emwecution against mortgagor—Limitation as 
against surety, whether eatended. 


Article 81 of Schedule I to the Limitation Act 


makes limitation begin to run from the time when the 
surety pays the creditor and the principal debtor 
remains liable to be sued for three years only after 
this payment has been made. [p. х6, col. 2.] 

Where the payment made by the surety is made 
in satisfaction of a decree obtained by the creditor 
limitation as against the principal begins to run from 
-the date on which the surety pays the money into 
Court and not from the date on which the creditor 
draws itout. [p. 27, col. 1.] : 

Whereamortgage-decree provides for the sale of the 
mortgaged property and inthe case of a deficiency 
makes the mortgagor and his surety respectively 
liable for the balance, the liability of the surety is 
co-extensive with that of the mortgagor but is only 
deferred for atime. Anapplication for execution of 
the decree as against the surety would be governed 
by Article 181 of Schedule I to the Limitation Act, 
“but even if Article 182 were applicable, any applica- 
tiqn for execution made against the mortgagor would 
gave limitation as regards the surety also under 
Explanation I to the Article. (p. 26, col. 2.] 
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Mr. A. 0. Mukerjee, for the Appellants. 

Mr. 8. Mukeries, for the Respondent, 

JUDGMENT.—Sinse this appeal was filed 
Yinke Supaya has died and the second appel- 
lant Maung Maung Gale carries it on as her 
legal representative as wellas on his own 
acsount, 

In Civil Suit No. 141 of 1907 of the 
Distrieb Court, Mandalay, C. T. P. A. 
Chetty obtained a deeree dated 3rd July 
1907 against the two appellants and гө. 
spondent in the following terms :— 

It is ordered and deereed that the 
defendants Nos. 1 and 2 (Yinka Supaya 
and Manng Maung Gale) do pay to plaintiff 
the sum of Rs. 1,157 (Rupees one thousand 
one hundred and fifty-seven only) and sosts 
with further interest at one per sent. per 
mensem, Time to redeem till 3rd January 
1908. 

Iu default of payment on or before the 
above period the mortgaged property, being 
Holding No. 18/10 in Blook No. 50, 
situated at Mawyagiwa Quarter, Mandalay, 
together with all the buildings thereon 
may be sold by auction and the proceeds 
applied іп and towards payment of deoree 
and costs. if there be any defisiensy, the 
defendants Nos. 1 and 2 are ordered to pay 
it. 

Against Maung Po Kin there ів опу a 
money decree as surety in ease defendants 
Nos. 1 and 2, wife and husband, 
default. 

In the mortgage d:oument it was stated 
that the defendants Nos. 1 and 2 alone 
mortgaged the property, and the sove- 
rant for re-payment was made jointly by 
them and the third defendant as surety, 
The meaning of the last olause of the 
above deeree, therefore, olearly is that all 
threa are, in the last event, liable for 
the amount due but the mortgaged pro- 

*perty is to be first sold before the third 
defendant besomes ]iable. What is then 
left over is a money. deoree for any balance 
against all three aecording to the covenant 
for re-payment, with an order that defendants 
Nos. 1 and 2 are to pay it and if they 
"default" the third defendant is liable as & 
surety. ү . 

As the amount was not paid swithin the 
time fixed, the mortgaged property was 
sold in Civil Exesution No, 386, of 1908, 
the appliestion being dated 24th August 
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1908, and realised Hs. 437 on 4th Novem- 
ber 1908, and the sale was sonfirmed on 
7th Desember 1908 and the amount paid 
out on а chellan dated 12th Desember 
1908. 

It is not suggested that the mortgagors 
had any other property from whioh the 
Ohetty could have made up the doefisiensy 
and it is also quite elear that, once the 
mortgaged property was sold and out of 
the way, the Chetty sould hold the surety 
liable on his money deoree and leave him 
бо recover from the prinsipal debtors. The 
Chetty then applied on 24th July 1911 
against the surety (Civil Exesution No. 159 
of 1911) by attashment of his pay—he 
being a Government Olerk—and, as there 
were other attaching ereditors, a pro rata 
share was credited each month to the 
Chetty’s desree. When this amounted to 
Rs. 1,130-9.0 Maung Kin filed Civil Suit 
No. 32 of 1919 against the prineipal debtors 
to resover Hs. 842 9.0 only as he admitted 
that as to Ra. 288 his olaim was time-barred. 
His suit was dated 20th February 1919 
and he elaimed that the cause of aotion 
(leaving aside the Ез. 298) arose as to 
Rs. 8243:0.0n the 20th September 1918 
and as to Rs, 186-0 on the 29th Oetober 
1918 those being the dates ou whieh the 
Ohetty had withdrawn the amounts from 
the Court. He olaimed, to resover as he 
had been compelled to ‘pay under pros 
cess, 

The defendants pleaded that the Ohetty’s 
desree was barred as against the surety 
at the time when he executed it and that 
the surety should have raised this objeetion. 
In other words, they said that it was a 
‘voluntary payment by the surety and they 
‘were not liable to refund it. They also 
pleadéd that the payments to the Chetty 
were made by monthly instalments and 
that only those made within three years* 
of suit were within tjme. It is now said 
that on this basis, instead of souuting 
f»om the dates of withdrawal, Ra. 631 8.0 
would be resoverable at Rs, 18 6 0 a month 
but this requires ebrrestion as will be seen 
as the amounts credited monthly were Rs. 18 
for most of tha perfbd and varied for 
the Teminipder, The plea amounted to this 
that limitation began ' to run from the 
payment into, and not the payment ont 
of, Oourf. They also said thè valeulations 


INDIAN CASES. 


- (1) 4 0. 529; 2 Ind. Deo. (N. в.) 886, e 


(1521 
of interest were wròni but this is not 
now urged. The only issue fixed was, "ig 


the present suit time barred as regards 
sums paid into Court in exeoution by . 
plaintiff more than three years previous to this 
suit P ? 

There was no issue on the plea that 
the Ohetty’s deoree was time-barred and 
that the surety had made a voluntary 
payment, and the diary shows that the 
single issue was framed in the presence 
of the Advooates for both sides on a date 
previously given for fixing issues. The 
Advosates were heard in argument on a 
Subsequent date and orders passed on the 
following day. "There is nothing to show 
that the defendants’ Advosate asked for 
another issue, and in the judgment the 
Judge dismisses the matter with the remark 
“the Ohetty proseeded against Maung Kin 
in Exeoution Case No. 159 of 1911 on 
24th July 1911. That application was elearly 
in time under Artisle 182, Limitation 
Aot. It is, therefore, obvious that ihe 
Advosate did not press the point in the 
lower Court and gave up the plea of the 
voluntary payment of a time barred debt, 
on being sonvinoed that it was not sustain- 
able. On the point put in issue the 
lower Court held that limitation ran from 
the date of withdrawal, following the rulings 
in Fuckoruddeen Mahomed Ahsan v. Mohima 
Ohunder Chowdhury (1) and Pattabhiramayya 
Naidu v. Ramayya Naidu (2), and it deeróéd 
the amount sued for. 

16 is now objésted on appeal that the 
Chetty’s deoree was barred by the 24th 
July 1911, and the surety's payment was 
a voluntary one and, further, that the 
above Indian osses were wrongly desided 
Or the point as to when limitation begins 
to ron, 

There is, as I have pointed ont, no issue 
on the former objestion and it must be pre- 
sumed that the Oourt fixed the only i issue 
that was found to arise, and there is по 
note by the Judge that any other : issue was 
suggested, 


"The Advoeates could only argue on , the 
one legal issue fixed, and if an objestion 
bad been raised here againsi the revival 
of an argument whioh had been abandoned 


(2) 20 M, 28; 7-Ind, Dea, (akan), 16, 
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Bt the hearing I should have allowed the 
objeation. 

It has not, however, besn raised. The 
Chetty’s application for exesution against 
Yinke Supaya and Maung Maung Gale is 
dated 24th August 1908 and that against 
Maung Kin, the surety, is 74th Joly 1911, 
that is within three years but it is urged 
that the deeree is not joint but several, 
and that, according to the latter part of 
Explanation I to Article 182, Firat Sohedule, 
Limitation Aot, the application made under 
Artisle 182 (5) on 24th August 1908 has 
effect only against the persons it was made 
against. Ifso, this means that it doe: not 
keep the dzorse alive as regards Maung Кіа 
so that it cannot be used as a fresh starting 
point when applying against him; and to 
this it is replied that the desree was 
joint, but was not exeautable against Maung 
Kin until the Chetty had sold the mort- 
gaged property at any rate, as “that was 
to be exhausted before any liability began 
to attach to Maung Кір, and he жоп] 
not be liable fer anything if the mort. 
gaged property had realised the full amount 
due. 

To show that the deoree in this oase 
is not joint І am referred to the cases 
of Narayant v. Témmaya (3) and Kusaji v. 
Vinayak (4). 

The first of these oases does not apply 
here, as the surety there besame such only 
after the anuit was filed and before the 
dearee, and it was held that the words "passed 
jointly” in Article 179 (corresponding to the 
present Artisles 132) do not refer to a 
ease where the surety was nob a party, 
but besame liable by the aid of seotion 253 
(now sestion 145), Civil Proeedure Code, 
in the present case the surety was a 
deferdant in the suit and the decree is 
against him too. In the second case а 
surety made himself lable for the principal 
sum of money cnly but not for interest 
and costs for whish the prinsipal debtor 
.w88 the anly person liable. 
hclder applied for execution against the 
surety for principal and also interest and 
ooste, and, when he failed to get the latter, 
he applied for them against the principal 
debtor, more than three years after the 
deoc-ee. h 

(8) 31 B. 50;;8 Bom. L, R. 807. 

144) 33 B. 478; 12 Ind. Dec. (x. в.) 813. 


The decree-. 
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It was held that the dearea was one that 
distinguished portions of the subject-matter 
as payable or deliverable by eash and that 
the former applisation could not support the 
second which was, therefore time-barred. In 
the judgment it was remarked: “The 
authorities sited on behalf of the appellant 
only go to show that where a deoree im- 
poses a joint liability upon several persons 
execution taken out against any one of 
them is a step-in-aid of exeeution against 
the rest.” 

The question ie, whether the present deoree 
is one that distinguishes portions of the 
subjest-matter as payable or deliverable by 
eaoh judgment-debtor, and a  referense to 
the desree will show that defendants Nos, 1 
aud 2 are first made liable for the amount 
due both personally and by sale of their 
property, and that the third defendant is then 
made liable for the amount on their default, 
The liability of the surety is so-extensive 
with that of the principal debtors but ів 
only deferred for a time. If the mortgage 
property had: been destroyed and nothing 
could he got from defendants Nos. 1 and 
2 the surety would have had to pay the 
whole amount. In the mortgage-deed it 
is distinotly stated that all three are jointly 
liable for the prineipal and intereat 
gether with expenses as also oosta if the 
creditor bas to sce. The enit was for the 
re-payment of money ard І oannot seo that 
there is any portion of the enbject-matter 
of that suit, which is to recover Rs, 1,157 due 
on a mortgage, which is payable or deliver 
able by one and not by the other, and I 
must hold that the only effeat of the deorea 
is that tte surety's liability is postponed 
until after reeoure has teen hai to the 
property of the prinoipal debtors, Tt ia 
true that the Chetty’s first application was 
for sale of tte property, and вопіа not 
have been made against the surety, but 
this is only a detail in the exeontion of 
the deorce, which is for money for whioh all 
are liable. K 

І hold, therefore, that the deoree was note 
barred against the snrety when the Chetty 
applied for execution against him, 

Even if it were otherwise, there is some 
authority for bolding that if the Court igsned 
execution even erroreously the payments 
made are not voluntéry and that the error 
of tke Court onpnot be taken advantage of toe 

. . 
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refuse contribution [ Shib Ohunder Bidyaruttun 
v. Huree Doss Bhuttacharjee (ә) and Mangul 
Pershad — Dichit v. Grija Kant Lahiri (6)]. 

It seems to me that Article 181 aetually 
applies to the present ease and not Article 
189. It has been held that the former 
Article 179 (now 182) only applies where 
there is a decree whish is at onoe exeaut- 
able and not otherwise and that Artiole 
178 (now 181) is the proper one where tbe 


application sannof be made at once. 
(Ohhedi v. Lalu (7), Ali Ahmad v. 
Naziran Bibi (8)] In this sase the 
Chetty sould not apply against the 


surety atavy rate till the mortgage property 
was sold and that was only confirmed ou 
7th Desember 1908. He would then have 
three years within whioh to apply against 
the surety. In any event, the applisation was 
not time barred. 

As regards the other argument that 
Maung Kin’s suit must be brought within 
three years of the dates of payments into 
Court, it is said that about Re. 660 would 
be payable on this basis instead of Rs. 842. 

No doubt, Article 81 applies and the only 
question is wbether the surety has "paid 
the ereditor" when his money is paid into 
Court or when the deocree-holder draws it 
out. It is admitted that two cases relied 
on by the lower Court are authorities for 
the latter but ik is urged that they are 
wrongly decided. Asa matter of faot, both 
are oases of contribution, and the speoiil 
Artiola 81 did not apply. They do, how- 
ever, lay down the principle that the date 
of drawing ont from court governs limitation 
and not the date of realization by the Vourt. 

It is urged on behalt of the appellants 
that immediately payment is made into Court 
the money passes out of the ownership of the 
judgment-debtor and can be atteshed by 
other decree bolders, or rather that they oan 
elaim rateable distribution if they have 
satisfied the conditions of section 73, Oifil 
Prosedure Code. 1%. is also urged that the 

- lower Oourt should not have used the 
“analogy of Article 182,and the cases under 
it, when Artiole 81 clearly lays down a limi- 
tation of three years from the payment by the 


surety. А 
Б),18 W. R. 298. 
t 8 Ç. 51 (P. O.); 11 C, L. R, 113; 8 I. A. 128; 4 
Sax. P. C* J- 249; 4 Ind, Dec. (х. в) 32. 
(7) 24 А. 809; A. W. N. (1902) 60. 
(8) 24 А, 642; А, W, N. (1902) 160, 
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What the lower Court followed were the 
rulinga of а preponderanse of the High Courta 
under Аг вө 182 that an application to 
withdraw money from Court isa “‘step-in- 
aid of execution,” and, therefore, oreates a 
fresh starting point for the next application, 
but this, it is urged, does not jastify holding 
that “payment to the oreditor" under Artiole 
81 ia made only when an applisation to 
withdraw is filled or payment out of Court 
made. The Chetty in this ease, it may be 
noted, applied on 16th August 1918 to with- 
draw an acsumulation of monthly instal- 
ments and received payment on 20th Sep- 
tember 1918, This will sertainly keep alive 
the deoree as against Maung Kin if necessary, 
but will it affect Maung Kin's right of suit 
against the appellants P 

I do not see what connestion there is 
between the two, &nd i& seems to me that 
the only point is, whether the two oases of 
Fuckoruddeen Mahomed Ahsan v. Mohima 
Ohunder Chowdhury (V) and Pattabhiramayya 
Naidu v. Ramayya Naidu (2) are rightly 
deoided and shoald govern this саве. They 
were both of them suits for contribution 
and Article 81 did not apply, and the ease 
quoted by the respondent’s Advooate, namely, 
Abrah vm Servat v. Raphial Muthirian (9), 
does not help as 16 only says that the right 
to sue arises when payment is actually made, 
The question here is what constitutes payment 
by the surety. 


In the gase of F'uckorud leen Maho ned Atsan 
v. Mohima Ohunder Ohowdhury (1) it was held 
that under Article 109 of the Ast of 1871, 
corresponding to the present Artiale 99, the 
e2use of astion arose when the sale procseds 
were drawn out of Oourt by the deoree- 
holder and in the sase of Pattabhiramayya 
Naidu v. Rvmayya Naidu (2) the learned 
Judges said that they were disposed to 
follow this desision, assuming thatthe case 
came under Artisle 61. There was no 
argument on the point in either of these 
oases, and, therefore, nothing to show the, 
grounds on which the decisions were 
based. 

Article “1 makes limitation begin to run 
from the time when the surety pays the 
the creditor and the prinsipal debtor remains 
liable to be sued for three years only after 


(9) 27 Ind. Cas, 887; 89 M. 288; 27 M. L. 


J. 146; 
16 M, L, Т. 669, е 


. 
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this payment has been made. In this ease the 
Ohetty allowed nearly four years’ instalments 
to asoumulate before he withdrew the money, 
and it has baen held that there ia no bar of 
limitation for an application to withdraw 
money standing to а party’s creditor in Court, 
вз that even fifteen yeara after the money 
sould be withdrawn [see Apurba Krishna Roy 
v. Ohundermoney Debs (10)], 1£ so, and if the 
withdrawal starte limitation running, it is 
elear that a principal debtor's liability san 
be indefinitely extended by neglest of the 
desree-holder to take his money out of Court. 
This was surely not intended, and I think 
16 is clear that the payment must be regarded 
from the point of view of the surety’s 
parting with his money and crediting it to 
the deeree-holder’s aosount. It was definite. 
ly placed to his oredit in Court in this 
case just as if it had been paid into his 
eredit at bis bank, and the Court could no 
more refuse to give it to him on his application 
than his bank could. 


In the ease of Torab Alt Khan v. Nilruitun 
Lal (11) it was held under Articole 61 that 
the money was paid ard the cause of action 
arose when the deoretal amount was paid into 
Court, and if that constitutes payment under 
Article 61, I do not see why it does rot 
equally eonstitute payment under Article 81. 
As the creditor in this case had gota 
decree the payments were made through the 
Court bnt it seems to me that they were 
payments to the creditors all the rame. The 
surety sould sertainly sne the principal debtor 
at once without waiting till the Chatty 
chose to withdraw the money, and this 
seems to sonslude the matter besause, if 
the pericd of limitation onoe begins ёо гиг, 
it must oontinue without interraption 
(section 9) and will have ran out ia three 
years, 

I must, therefore, respestfully differ from 
the findings to the contrary, ard hold that 
in this sase payment to the surety was 
made when the money was oredited in 
Court. 

: The suit was brought on 20:h February 
1919 and the plaintiff sued only for the 
amounts withdrawn, including Rs 1860 
xeaeived in Court on 12th Ostober 1918. 
He has specified the partionlar su m3 acd, 


(10) 10 С. W. N 3£4. 
(11913 О, 165; 6 Ind. Dec, (x. в.) «02, 


although he has paid stamps to cover a 
larger amount than he will now get, I do 
not think Е eanallow him in this suit to in» 
olude further payments in it, for whieh he 
has not sued. 

The payments in which he вап recover 
begin on 4th Maroh 1916 and amount to 
Ra. 575-12-0, Tha Rs. 18-6.0 cannot be in- 
sladed as this was for balanses not drawn of 
payments made in 1914 and 1915. 


The decree of the lower Court will be 
modified and there will be a deoree for 
Rs. 575-12-0 with coste on that amount. 

Decree mcdified. 


MADRAS HIGH COURT. 
Sgooxp Огт APPEAL No. 1030 or 1916, 
August 31. 1920, 

Гтв‹епі: – Jnstise Sir William Ayling, KT., 
and Mr. Justice Olgers 
DEVULAPALLI VENKATA 
SUBBA ROW .-Pruusrirg No, 1— 
APPELLANT 
Versus 
KOLLURI SATYANARAYANAMURTHI 
AND АКОТВЕ v— Di FENDANT No. 2 AND LEGAL 
REPRESEaT.T.V&£ CF DEOZA8ED UEFENDANT 
No 1— Respowperts. 

Service inam lands~—Enfranchisement in name of 
holder of office—Claim by divided member to 
share in enfranchised lands, how for maintainable 


—Burden of proof—Hxclusive enjoyment of lands by 
office holder. 


The enfranchisement of service inam lands in the 
name of the office holder does not per sedebar a 
divided member of the оћсе holder from claiming a 
s@are і: the enfranchised lands [p. 29, col 1.] 

Where a divided member sues for a share in 
the lands enfranchised fhe onus lies on him to 
prove that he is a member of the original service 
holders family and that at any partition whioh? 
has taken place among the members of the family 
the inam lands were kept outsof partition as un- 
divided property in which all the members retained 
joint rights. [p. 29, col. 2; yy 30, со]. 1.] 

The sole possession of the inam lands ky the 
office holder is not per se adverse to ће other 
members of the family “divided or undivided so 
as to deprive them of any interest they might 
possess. [р. 29, col. 2.] А 


—- 
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The decision of the Privy Counoil in Durga Prashad 
Singh v. Trebini Singh, 43 Ind. Cas. 527; 46 O. 362; 24 
M. L. T. 407: 28 О, L. J. 508; 9 L. W. 65 21 Bom. L. 
R. 569; 45 T.A. 251 (P. С. has nob overruled 
Pingala Lakslumipothi v. Ohalamaya, 80 M. 434; 17 
M. L. J 101, 12 M. L. T. 101 and Gunnaiyan v. Kama- 
kchi Ayyar, 26 M. 889 at р. 349. : 

The opinion of Spencer, J., in Audi Raju Pyrappa 
v. Audi Raju Syama Rao, 49 Ind. Cas. 260; (!01R1 
M. W. N, 849; 8 L, W, 614; 25 M. L, T. 177, dissented 
from. . 

Second appeal against the deoeree of the 
Distrist Court, Godavary, at Rajahmundry, 
in Appeal Suit No. 20 of 1917, preferred 
against the decree of the Oourt of the 
Subordinate Judge, Rajahmundry at Coca. 
nada, in Original suit No, 27 of 1915, (Origi- 
nal Sait No, 14 of 1914), on the fle of the 
Court of the Subordinate Judge, Cosanada.) 

.FAOTS appear from the judgment. 

Mr. О. Rama Вот, for the Appellant: — The 
office of  karnam with its emoluments 
vested originally in the joint family of seaond 
plaintiff and first defendant, The partition 
of 1874 did not affest the rights of the 
divided members to share in the inam 
landa at time of enfranahisement. If the 
family had remained joint plaintiff oould 
have slaimed his share in the enfranshised 
inam, Pingala Lakshmipatht v, Ohalamayya 
(1) and Gunnatyan v. Kamakehi Ayyar (2) 
The fact of partition did not extingnish 
their rights, The oo-parsenary revived on 
eufranshisement. Ses Seoond Appeal No. 49 
of 1911, Appeal Suit 79 of 1917 and Appeal 
Suit 176 of 1917. 

The first defendant's bransh were in posses. 
sion as they were doing the work ofthe 
office and no presumption oan be drawn 
from that ciraumstance against the plaintiff's 
rights.  Enfranshisement does not confer 
on the title holder any rights in derogation 
of those who sre in possession or are in- 
trested in the office. Gunnatyan v. Kamakchz 
Ayyar (2) and Pingala  Lakshmipathi v. 


^ Ohalamayya (1). 


Mr. P, Narayanamurthy, for the Respond- 
ents:——The divided members oan lay no 
elaim to the enfranchiced lands. Whatever 
• шву be the effect of enfranchisement, the 
effest of the partition of 1874 was to 
eut off the  pleintif?s branah from first 
defendant's bransh and they have been 
living separate sinc@  Tbereis no evidence 


(1) 30% М. 484; 17 № L, J, 101; 12 M. D. T. 
101. 
* (2)?6 M. 389 at p. 349, 


. 
* 
*. 
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of an agreement between them that these 
lands were to be kept intaet. The onfran- 
ehised lands basame, on enfrenshisement, the 
Separate property of the о ве holder. See 
Audi Raju Руғарра v. Auli Riju Syma Rao 
(3), Seo also Privy Council desision in Durga 
Prashad Singh v. Trebini Singh (4). 
JUDGMENT, 

Arra, J,—No point of law arises in this 
appeal except in sonnestion with Items Nos, 
1—19 and 25 of plaint Schedule A. 

These were originally  karnam service 
inam lands and were enfranchised in 1906 
in the name of first defendant who was 
then holding tbe ове of karnum, Second 
plaintiff and first defendant belong to what 
was originally the same joint family in 
which the post of karnam vested. Acsord- 
ing to the plaint, partition never took 
plage; but it is found as а fact that a 
partition did take plaoe about 1874 and 
that second plaintiff's branch and ficst defend- 


ant’s branch then became divided and 
have been living ssparately sinee. It ie, 
however, contended that this does not 


affect plaintiffs olaim to a share of the 
service imam landa in enfraochisement. 

As it is expressed in paragraph 13 of the 
plaint: “The enfranobisemant of the pro- 
perties converts them “into family property 
and enures for the benefit of all the members 
of the service holder’s family existing at the 
time of enfranchisement, whether divided or 
undivided.” 

The sole question before us is, whether this 
contention is sorreot. It ia admitted that 
before partition the office of sarnam and 
the emoluments of that office vested 
in the family to whioh sesond plaintiff 
and defendants belong and it is not seriously 
disputed that, if the family had' remained 
undivided up to the time of enfranshisement, 
plaintiff as a member of it would have been 
entitled to a share in the enfranahised 
property. The latter proposition in faot 
follows from the rulings Gunnatyan v. Kama. 


kchi Ayyar (2) and Pingala Lahshmi.. 
pathi v. Ohalamayya (1) and although 
some doubt was tbrown on the 


latter by reference to the judgment of the 


(8) 49 Ind. Cas, 250; (1918) M. W, N. 849;8 L. W, 
614; 26 M. L. T. 177. 

(4) 48 Ind. Oas. 527; 46 O. 362; 24 М. L.T, 407; 28 
O. L. J. 508; 9 L. W. 60; 21 Bom. L В. 569; 45 L A, 
281 (P. 0.). И . R 
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Privy Couvsil in Durga} Prashad Singh v. 
Trebint Singh (4) oan find nothing in the 
latter which could be interpreted as over- 
ruling by implication these desisions whieh 
have so long been followed. 

It is argued, however, on behalf of 
defendants that the effect of the partition 
of 1874 was to pub an end to any interest 
in the о ве and its emoluments on the part 
of plaintiff and that, on enfranohisement, the 
enfranobhised lands became the property only 
of the о ве holder, first defendant, and any 
persons who were joint with himat the time 
of enfranshisement, This argument has been 
accepted by the District Judge who has 
dismissed the appeal, relying on the decision 
of Spenser and Krishnan, JJ. in Audi Raju 
Pyrappa v. Audi Ra,u Syma Rao (3). 

It wil be clear from a careful persnal 

of the judgments in that .case that the two 
learned Judges took materially different 
views of the matter, Spencer, J., undoubtedly 
held that the fast of partition was conclusive 
that no member of a divided branch of the 
family would, in any circumstances, whatever 
have a right to slaim a share in the 
enfranehised lands and that the latter vested, 
after enfranchisement, only in the last office 
holder in whose name it was enfranchised and 
in those persons who formed a joint family 
with him at the time of ebfranehisement. 
Krishan, J., as I understand his judgment, 
was not prepared to go so far. He draws 
attention to three unreported oases in whioh 
it has been held that members of the family 
of the original grantee who had become 
divided from the person who held office 
ab the time of enfrachisement were never- 
theless entitled to share in the enfranshised 
Servioa nam. These oases are Second 
"Appeal No. 43 of 1911, Appeal Suit No. 79 
of 1917 and Appeal Suit No. 176 of 1917 
Krishnan, J., says :— "The rulings thus show 
that even though & person may have been 
divided off from the person who subsequently 
.Obtained the title deed for the enfranchised 
land he may prove that his right was kept 
intact at the partition and may elaim his 
share,” 2 

With this view I am in entire agree- 
ment. I was a party to two of the un- 
reported oases above cited. In Appeal 
Suit No. 79 of 1917 as in the earlier 
ease Second Appeal No, 49 of 1911 deoided 

‘py Benson and Sundaram Aiyar, JJ. it 


was found as a fact that the service 
tnam lands were 
property after partition. In the last onse, 
Appeal Suit No. 176 of 1917, the ques- 
tion of what happened at partition appears 
to have been desided mainly on the 
pleadings. The respondent in that case 
endeavoured ёо set up before us a 
spesific allotment of the service nam to 
the share of his branch at partition. 
We disallowed this plea in appeal in the 
absence of any mention of such allotment 
in the written statement and on this 
disallowment it appears to have been ao- 
cepted without demur on the part of re. 
spondent that the property remained joint 
in spite of partition, The plea of snbsequent 
adverse possession was also disallowed and 
that plea is not now raised before us. 
The sole possession of апове holder being 
suffisiently explained by his indisputable 
right to exclusive enjoyment aa long as he 
held office, could not be held to be, per se, 
adverse to other members of the family 
divided or undivded во as іо depriva them 
of any interest which they might possess. 
After further consideration of the point, 
I remain of opinion that the faot of parti- 
tion from the person in whose name the 
the service inam is enfranahised is not 
sonolusive against a claim to so-parcenary 
rights in the enfranchised inam lands, 
Whether the co-parcenary right survives 
will have to be determined as a faot in 
eash case. It may be that the office, with 
the ¢nam attached to it, was allotted at 
partition to the ао-рагвепег then holding 
office as a part of his share. In such а 
ease persons divided from him would ob. 
viously have no righta after enfranchisement. 
It may be tbat, in view of the  peouliar 
nature of the tenure and legal impossibility 
of severing the lands or any portion of 
them from the office, the inam was kept 
undivided on the understanding that, although 
till enfranohisement only the offise holder 
сопа enjoy it, yet in the event of enfran.« 
shisement all members would bə entitled to 
share. It may be that as4n Sesond Appeal 
No. 49 of 1917 and Appeal Suit No, 79 of 
1917 the other eo.parfeners were aotyally 
allowed by the office holder to enjpy some 
portion of the ¿nam “land or its profite, 
All that ean be said is that, ifa divided" 
member elaims to share in an enfranehisg., 


treated as joint family - 


. 
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ment service land, the onus lies on him 
of proving, not only that he is a member 
of the original service family, but 
that at any partition whioh has taken 
place, the inam was kept ont of partition 
as undivided property in which all tbe 
sharers retained joint rights, This is in 
assordance with the law in all oases of 
partition, 


lf this onus is borne in mind I do not 
think the praetisal difficalties anticipated 
by Spencer, Ј., are likely to prove very 
formidable but, in any oase, if my view 
of the law ie eorreot they will have to be 
faced, 

I would, therefore, set aside the decree 
of the lower Appellate Court as far as it 
relates to Items Nos, 1—19 and 25 of plaint 
Schedule A вой remand the appeal for 
fresh disposal in the light of the above 
remarks, 

In other respeste, the decree of the 
District Judge may be confirmed. Costs 
in this Court may be provided for in the 
final deoree of the District Judge. 


Ораквв, J.— This is a suit for partition, 
and the point for desision, as stated by 
the Distriot Judge, is whether the plaint- 
iffs are entitled toa moiety of the karni- 
kam service inams (Items No. 1—19 and 25 
Seheduled A) or whether these lands be- 
same the exelusive property of defend. 
ants Nos, 1 and % on their enfranohisement, 
The parties originally formed one undivid- 
ed Hindu family. Both the lower Courts 
held that the family became divided long 
prior to the enfranchisement of the crams 
in 1906 and there was no argument before 
us on this point. The Munsif held that 
plaintiffs were entitled to a share in the 
service :inams, the District Judge relying 
on the deeision of this Court reported in 
Audi Raju Pyrappa v. Audi Raju Syma Rao 
(3) held they were not. 

It may be said dt the outset that there 

eis no direst evidense as to what was done 
at partition in respect of these nama. 
It may, of course, be that they were then 
expressly allotted to defendant's share as 
representing the offe holder and his family 
af the time of enfranshisement. it may 
again he that the*inams were expressly 
-reserved for the divided members or again 
, that nbthing was said as to these, 


Now, it is elear that no aonolusion eau 
be drawn from the faot that possession 
remained with defendant's branch, aa they 
were admittedly doing the work of the 
office. The desision of the Fall Banch of 
this Courtin Pingala Lakshmipath? v. Ohala- 
mayya (1) stated that enfranohisement does 
not confer on the persons named in the title- 
deed any rights in derogation of those 
possessed by the person in the inam at 
time of enfranshisement. 1% is also olear 
that at the time of  enfranchisement 
the whole family was interested in the 
inam те, they had a right more or less 
sontingent to be appointed to the offise, 
unless some binding arrangement in deroga- 
tion of that right had been entered into. So 
Mr. Justioe Bhasbyam Iyengar in Gunnatyan 
v. Kamakcht Ayyar (2) said: “The free. 
hold title willenure for the benefit of suoh 
person or family, as, at the time when the 
service nam was enfranchised was entitled 
to the hereditary оде, no matter in whose 
name the enfranchisement was effeoted and 
the title-deed issued. It is true that the 
learned Judge in that oase had not to 
consider the intervention of а partition, 
but the question is, would that nesessarily 
make any difference. In my opinion it 
would not, unless, as before stated, 
some special arrangement was some to at 
partition whereby the fnam was expressly 
reserved to a partioular branoh of the fami- 
ly. ` : 

The respondent's Vakil was willing to 
admit that the ¿nams were not expressly* 
reserved to defendant’s branch at partition 
but submitted he is nevertheless entitled 
to succeed on the ruling in Audi Raju 
Pyrappa v, Audi Raju Syma Rao (3) where 
Spenser, J., held that no body belonging 
to a divided bransh would have a right 
to come in and take a share of the pro- 
perty of the joint family and Krishnan, J., 
said “there is nothing to show that lands 
were treated as joint family property either, 
before or after enfranchisement or that 
any rights were reserved after parti- 
tion", 

With deferenee, the opinion of Spenser 
J., goes too far. At the time of the partition 
the inam lands would naturally be impartible 
and would only subsequently besome partible 
on enfranchisement and, further, it is elearly 
impossible to say in fase of the authorities 
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that the cther members of the family 
sould, under any eivraumstanees, have aright 
to come in. Krishnan, J., was evidently 
impressed with the fast that the lands 
had all along been in the possession of 
the first defendant, The decisions quoted 
above show that this sould not of itself 
effest the interest of the other members, 
Further, the learned Judge goes on to say 
that a divided member may show that his 
right was kept alive at the partition and 
may olaim his share, He, however, holds, 
on the fasts of the sase before him, that 
there was no evidense to support sueh а 
slaim, The onus would naturally be heavily 
on a divided member to establish his oon. 
tention, which onus might ba more diffisult 
to discharge with lapse of time. This, how- 
ever, is, of courae, а totally different thing 
from debarring the divided member from 
the opportunity of proving such a 
olaim, 


Thera are three unreported decisions of this 

Oourt, Second Appeal No. 49 of 1911, Appeal 
Suit No. 79 of 1917 and Appeal Suit No. 
176 of 1917 (now before the Privy Council). 
To the last of these my brother Ayling, J., 
was a party, lt was held in all these 
that the divided members were entitled to 
share in the enfranchised inam. In Second 
Appeal No. 49 of 1911 it was said, "the land 
in question being ‘emoluments of the Reddi 
ове was left undivided at the time of 
the partition-deed, Exhibit A, but it is not 
disputed that 16 was then treated as pro. 
perty in which all the members of the 
family had an interest.” In Appeal Suit 
No. 79 of 1917 it was not eontended that 
the suit lands fell to the share of the 
first defendant's braneh at partition and 
the learned Judges say there oan be no 
doubt that the znam lands were enjoyed in 
common after partition, 


In Appeal Suit No, 176 of 1917 Mr. Nara- 
yanamurthi who also appeared in Appeal 
Suit No. 79 of 1917 did not argue the effect 
of enfranchisement, having regard to the 
desision (delivered fifteen days previously) 
in Appeal Suit No, 79 of 1917 and, following 
that desision and relying apparently upon 
the fast that the defendant nowhere in 
his written statement seb up an assign- 
ment to his branch, on partition the learned 
Judges passed a deoreo for plaintiff's 


share inthe nam lands, Thus Krishnan, 
J., in Audi Raju Fyrappa v, Audi Raju 
Syma Rao (3) disposes of these unreported 
decisions by saying that, "in all of these 
cases there were siroumstances justifying 
the inference that, in spite of partition, 
the rights of the divided members were 
kept alive.” The case reported in Durga 
Prashad Singh v. Trebint Singh (4) was 
quoted by the respondent’s Vakil where 
their Lordships of the Privy Council held 
that the incidents of  ghaíwali tenure in 
that oase was not such as to give the 
fomily any rights over the property while 
it was in the hands of the ghatwal and 
that the latter was not a trustee of or 
managing member of the family. in that 
саве the plaintiff relied on and-asaerted astual 
possession and receipt of their share of 
the rents and profits by his vendor or their 
predecesgors-ir-titleand his evidence on the 
point was disbelieved. 

It wil be observed that the decision 
was confined to a particular instanoe of 
ghatwali tenure and that the Madras dooision 
[Gunnaiyan v, Kamakcht Ayyar (2)] was not 
quoted to or considered by their Lordships, 
Ido not, therefore, understand this desision 
of the Privy Council as overruling the Madras 
case. І 
As а result of the foregoing observations, 
І must, with great respect, differ from the 
opinion of Spencer, J., in Audi Raju Pyrappa 
v. Audi Raju Syma Rao (3) and, оп the 
basis of the judgment of Bashyam Aiyangar, 
d., in Gunnaiyan v. Kamakcht Ayyar (2), І 
agree with the order proposed by my learned 
brother, 

M. O, P, 


Appeal allowed; 
Decree modified. 
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KOTIKALAPUDI KaTTAYYA 0, RANGIAH VENKATU RAMAYA APPA ROW BAHADUR, 


MADRAS HIGH COURT. 
Seconp Arrear No. 717 or 1919 
AND 
APPEAL against Оврив No.-112 or 1919, 
August 18, 1920, 

Present ;— Justioe Sir William Ayling, Кт, 
and Mr. Justice Odgers. 
KOTIKALAPUDI KATTAYYA— 

D&FENDANT— APPELLANT 
versus 
Sree RANGIAH VENKATU RAMAYA 
АРРА ROW BAHADUR AND ANOTHER— 


PLAINTIFE3,— RESPONDENTS. 
Madras Estates Land Act (1 of 1908), ss. 45, 163— 
Eviction of trespasser—Mesne profits, recovery of, as 
damages— Ой Court, jurisdiction of, nature of, 


Under section. 163 of the Madras Estates Land Act 
а Oivil Court has no power to award anything else 
than the sum payable under section 45, 


If а land-holder wishes to treat a trespasser as 
such andto recover mesne profits as damages from 
him, he must first apply to the Collector under 
section 46 of the Madras Estates Land Act to get 
the amount of the latter determined and then bring 
his sait in the Civil Court under section 163 of the 
Act. 

Sesond appeal and Miscellaneous appeal 
against the deores of the Court of the Subordi- 
nate Judge, Kistna at Ellore, in Appeal Suits 
Nos. 78 and 92 of 1914, preferred against 
the deoree of the Oourt of the District 
Munsif, Tanuku, in Original Suit No, 443 of 
1912. 

FAOTS appear from the judgment. 

Mr, P. Narayanamurtht (with him Mr, 
K. Kamanna), for the Appellant:—The 
Subordinate Judge should not have remanded 
the case. The Civil Court's powers under 
section 163 are limited. The land.holder 
should first apply to the Colleotor for deter- 
mination of the mesne profits which he wishes 
to recover as damages from the trespasser, as 
no rent is fixed, Then only the Civil Court 
сап award that sum. These are successive 
stages contemplated by sections 45 and 163 
of the Estates Land Aot. 

Mr. T. Ramachendra How, for the Respond- 
ents :— The Civil Court haa the powers of the 
Collestor under section 43 and oan assess the 
damages. Sestidn 163 which gives jurisdia- 
tion to a Civil Court to award as damages 
apy sum payable under section 45 means that 
the powers of the Co]leetor under sestion 45 
are vested in it, . 

* JUDGMENT.—The only question of law 
e whieh-arises relates to the interpretation of 


Seotions 168 and 45 of the Madras Estates 
Land Ast as bearing on plaintiff's elaim to 
recover mesne profits as damages, In this 
eonneetion we are disposed to think that the 
Distrist Munaif is right and the Subordinate 
Judge wrong. Sestion 163 iaa seation which 
specifically gives jurisdiction to the Civil 
Court (1) to evict a trespasser and (2) to 
award (as damages for the tresspass) “any 
sum payable under sestion 45." Such a section 
must, in our opinion, be stristly interpreted 
and we do not think the Civil Court oan be 
held to have the power to award anything else 
than “the sum payable under sestion 45”. 
Bat this sum where, as in the present oase, 
no rent is fixed for the land, is в sum to be 
determined by the Collector and by no one 
else and we oannot follow the Subordinate 
Judge's reasoning that the Civil Court be. 
comes vested with the Collestor's power to 
fix the rent and assess the damages.” Ib 
would seem to follow that, if the land-holder 
wishes to treat the trespassers as such and 
to recover the mesne profits or damages from 
him, he must first apply to the Colleator under 
sestion 45 to gat the amount of the latter 
determined and then bring hia suit in the 


Civil Court under section 163. This is no 


doubt a cumbersome prosedure but not 
impraotioable and in no other way do we see 
how to give effeat to the provisions of both 
Beotions of the Aot. 

On this view, wo must set aside the 
lower Appellate Court's order of remand 
and restore the decree of the District 
Mansif. 

We make no order asto costs in this 
Court, 


М, б, P. 


' 


Appeal allowed. 
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PHNNA LAL 0, JAMITÀ MAL 


LAHORE HIGH COURT. 
Grimuar Revision No. 407 or 1920. 
July 16, 1920. 

Present: —Mr, Justica Wilberforce. 
PUNNA LAL-—CoMPLAINANT— 
PETITIONER 
tersus 
JAMITA MAL—Acousen— 


Р RESPONDENT. 
Г Oriminal Procedure Code (Act V of 1898),s. 195 (6)— 
Limitation Act (IX of 1908), Sch. I, Art, 154— Sanction 
to prosecute— Application to Appellate Court, whether 
ayppeal-— Limitation, whether applicable, 


Although an application to an Appellate Court 
under olause (6) of section 195 of the Oriminal Pro- 
cedure Code is akin to an appeal and is treated as an 
appeal, itis not an appeal for the purposes of the 
Limitation Act. 


Oriminal ravision from the order of the 
Sessions Judge, Lahore, dated the 14th of 
February 1920, affirming that of the Magis- 
trate, First Olase, Lahore, dated the 18th 
of Desember 1919, 


Mr. Dev Rai, for the Petitioner. 
Mir, Mehr Ohand, for the Respondent. 


JUDGMENT,—In this sase the petitioner 
applied for sanstion to prosesute under 
sestion 195, Criminal Prosedure Code. The 
firat Court refused ta grant sanction, and an 
application was made to the lower Appel. 
late Court under sub-seotion (6) of the 
same gestion. This applisation being put 
in on the 3204 day was dismissed ав time- 
barred. Against this desision a petition for 
revision has been preferred. [ 

The lower Appellate Court apparently 
considered the application under section 195 
(6) as an appeal and thought that Artiole 
154 of the Limitation Aot was applicable, 
In thia it was olearly in error as, though 
applications under section 195 may be akin to 
appeale, as has been held in Hardeo Singh v. 
Hanuman Dai Narain (1), and although they 
may be treated as appeals, yet they are 
not appeals for the purposes of the Limita- 
tion Aot. This has been laid down elearly 
in Bapu v. Bapu (2). Following this judg- 
ment I hold the applieation to the lower 
Appellate Court as not time-barred and 


(1) 26 A 244 (F. В.); А. W, N. (1904) 10; 1 Cr. L. 


' (2) 14 Ind. Cas. 305; 39 M. 760 (Е. В.); 11 М. L. 
т, 367; (1912) М, W. N. 499; 22 M. Li, J. 419; 13 Cr. L, 
Je 209, , 

Ф 
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remand it thereto for decision on the 
merits, 


Revision accepted, 


PATNA HIGH COURT, 
Oniminan AbPEaL No. 14 or 1920, 
June 25, 1920. 
Fresent:—Mr. Justice Jwala Prasad. 

DUKH:iT SHA AND OTHERS —ÀOQUSE D— 

: APPELLANTS 
. versus 
EM PEROR—Oprostrz Party, 

Penal Code (Act XLV of 1860), ss. 99, 103, 104, 
105, 147, 441—Criminal trespass—Right of private 
defence of property, extent of —Reststance by trespassers, 
effect of—Rioting in village—Spectator, whether 
member of unlawful assembly. 


Against criminal trespass the person in possession 
of the property has the right of private defence of 
property во longas ће trespass continues and thia 
right extends to causing to the trespassers any harm 
other than death subject to the restrictions mene 
tioned in section 99 of the Penal Code, namely, that 
no more harm should be inflicted than is necessary 
for the purposes of defence and that there is no time 
to have recourse to the protection of the authorities. 
Гр. 49, cols. 1 & 2; p. 50, col. 1.] 

If, in the exercise of this right such resistance is 
offered by the trespassers that a reasonable appre- 
hension is caused to the owners that death or 
grievous hurb would be the result, the right of private 
defence of person then arises and extends to the 
causing of death. Lp. 49, col, 2; p. 50, col. 1.] 

Criminal appeal against the order, dated 
13th Desember 1920, of the Sessions Judge, 
Bhagalpore, was originally heard by Mulliok 
and Sultan Ahmed, JJ., who deliyered the 
following judgments on llth Maroh 1920 ;— 

JUDGMENT. 

eMuruoz, J.— (March 11, 1920.)—I propose 
to sonsider first of all the evidence of title to 
the Khamar house in dispute. The fast that 
in 1877 Mauza Pipra was settled by the 
Settlement Authorities with Deolal, thefather 
of the appellant Dukhitp and that Deolal 
was recognised by the Deputy Commissioner 
as " mul raiyat”? does *not nesessarily prove 
that he was the exelusive owngr. or 
Exhibit I, the райаһ cf 1883, shews that in 
1883 Gopi, the father of the рговеопќог Gober? 

ATI 

* 
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, dhan, got a patiah for some land in the Monza 
and Exhibit 4, a judgment dated the 9th April 
1901, shows that in 1901 Dukhit was at best 
only a eo-sbarer. I think, therefore, that there 
can be no donbt that Mauza Pipra remained 
the property of the joint family till April, 
1901. The eireumstanee that a title.deed 
is in the name of ore brother doss not prove 
that he is the exclusive owner, The evidense 
shews that Gopi died in 1901 but it is not 
known whether before or after the judgment 
of the 9th April, And, as Goberdhan says 
that Mauza Pipra fell to the share of Gopi and 
Saukhi by reason of a partition between Gopi 
and his brothers, it is possible Gopi died 
after the judgment. There is, however, no 
corroboration as to the partition and I cannot 
accept Goberdhan’s story that he and 
Saukhi became the exclusive owners of 
Pipra. i i 
If, then, ihe property still continued joint, 
the appointment of Dnukhit in 1100 as 
_ mulraiyat?" upon the death of his father 
and the Settlement Paitah of 1904 in his 
favour do not advanae his oase any further, 
Similarly, the payment of rent by Saukhi 
and Goberdhan in1919 and 1913 would not 
necessarily shew the exoluaive title of these two 
ao-aharers. І do not for a moment believe the 
‘explanation given by learned Counsel that the 
payment was the payment of Dukhit and was 
to be subsequently adjusted against Dakhit’s 
sommission as gomashta, Firms in India 
do not usually burden their books with the 
private socount of their gomashtas. More. 
over, the explanation is supported by no 
direot evidence at all We have merely 
evidence to the effect that Dukhit as goma- 
shta was entitled to half the profits of the 
‘firm of Gopi-Saukhi, In my opinion, the 
‘entry in the asoount books is clear evidence 
‘that Dukhit was not the exclusive owner of 
‘the property. As to the payment of rents 
for previous years Goberdhan’s explanation 
is that they are entered in the books of the 
firm and that these books are now in the 
‘austody of Sankhi who declines to give them 
‘up. Saukhi being now on the side of 
*Dukhit end having ejected Goberdhan from 
his house, this explanation seems to me a 
reasonable one. 
With regard to the partition snit of 1917 
T feePsome hesitation in drawing any infer- 
ences fos the simple reason that neither side 
has thought 86 {to produse the plaint, 
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According to Goberdhan’s evidenee before 
the learned Judge, the suit was brought 
against Saukhi, Saukhi’s son and Dakhit. 
We have no evidenee to the contrary tendered 
by the defense, Assuming that Gober- 
dhan’s statement is correct, the omission of 
Mauza Pipra from the plaint is intelligible ; 
for the suit being one for the partition of 
properties in which all the members of the 
joint family, inclusive of Dukhit, were inter- 
ested, Mauza Pipra which is claimed by 
Goberdhan as the sole property of himself 
and Saukhi by reason of a previous partition 
would naturally be excluded, and in 1918 
when Saukhi repudiated the position taken 
up by Goberdhan and filed written statement 
to the effect that the Mauza was the exolu- 
8ive property of Dukhit, the amendment of 
the plaint by Goberdhan and the prayer for 
the partition of Maaza Pipra as the joint 
property of the plaintiff and the defendants, 
besome intelligible enough. : 

If, on the other hand, Goberdhan omitted 
to sue Dukhit at all and merely asked for 
& partition as between himself and Saukhi 
I find it difficult to see why Mauza Pipra 
was omitted or why Saukhi in his written 
statement made any reference to Pipra at 
all and pleaded that Pipra was the exolusive 
property of Dakhit, 

It is urged by learned Counsel that the 
omiasion of Pipra from the plaint shewa that 
Goberdhan’s original intention was to admit 
that Pipra was the exclusive property of 
Dukhit, This inferenoe might, no doubt, be 
drawn from the omission but then it is not 
intelligible why Saukhi should have brought 
Pipra into theoase at all by pleading that it 
was the property of Dukhit. 

In the absence of further information, this 
part of the oase must be left in some 
obssurity, but upon the evidense before me 
Ithink the iaferenoe may be reasonably 
drawn that although Mauza, Pipra was joint 
family property it was omitted from the 
original pleint beaause Goberdhan wanted to 
elaim it as the exolusive property of himself 
and Saukhi, Goberdhan’s explanation that | 
he forgot to sue for the village in the first 
instanoe cannot be aosepted, Nor do I think 
that the faota before me support the inference 
thatit was hia original intention to admit 
Dukhit's sole title. ` 

Bearing in mind the defense set up, namely, 
the right of private defense, it was inoumbent x 
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upon the appellants to make good that 
position beyond all doubt and their failure 
to adduse evidense in support of the 
allegations put forward by their Counsel 
supports the inferenos that ownership was 
joint, 

I do not think any question arises as to 
the prosesution being permibted to shange 
their oase in appeal. Іа а criminal trial the 
sole question is, what are the trus fasts. The 
Court is not to ba bound by any teohnisal 
rules of pleading. It is common practise 
among oomplainants to pub their ease too 
high and that Gobordhan should attempt to 
exolude his oo-owner Dukhit while Dukhit 
should attempt to exelude G'oberdhanand San: 
khi is neither improbable nor unintelligible. 
I think it is perfectly open to me in appeal 
to deside between these inflated and unten- 
able claims and to fiad that the real truth is 
a state of joint ownership. 

This finding as toa joint title profoundly 
affests the question of possession, for then 
no matter that the Settlement Pattah were 
in favour of Dakhit’s father and Dukhit and 
that he was actually collecting rent for many 
years previous to the osourrense, unless he 
oan shew that he was in adverse and exolusive 
possession Goberdhan must be held, 
in tho eye of the law, to bs in joint 
possession of the village and the Khamar. 
He would, therefore, have the right to go to 
the Khamar and to demand the keys from 
Dukhit's servant Gooliand to ocsupy the 
Khamar in the manner in which he olaims 
to have done. There would be no question 
at all, in these cironmstanoes, of any right of 
private defenae of property. There might, 
under certain ciraumstanses, arise а right of 
private defense of the person but with this 
I will deal later, 

Let пв assume, next, that this view as to 
joint ownership is insorreot and that Dakhit 
had sole title and possession. In that event, 
the right of private defence would justify the 
inflistion of bodily harm to Goberdhan’s men 
< subjest to oertain limitations, То deal with 
this position itis necessary to examine the 
evidenee as to the alleged trespass by Gober- 
dhan's men. 

The learned Counsel on behalf of the 
defense has asked us to reject enbloc the 
account given by Goberdhan’s men as to the 
manuer in whioh they ossupied the Khamar 
and bas urged that, in fact and in truth, what 
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took place was the Dukhit same to the 
Khamar with Gooli on the evening of 
Friday the 30th May, and that early the 
following morning whenhs went with Gooli to 
open the door, he was suddenly attasked by 
Goberdhan’s men. The learned Oounsel is 
unable to tell us how many men were with 
Dokhit, or where he spent the previous 
night, or how it is that while the injuries 
of Dukhit and Gooli were comparatively 
slight, Seven men were injured on the 
other side of whom one died tha following 
day while being taken to the hana, There 
is no substantive evidences upon whish we oan 
accept this version of the ossurrenee,. Nor 
does it seam to me probable that Goberdhan 
would have attempted to take possession in 
this manner. If Dukhit had been in undis. 
turbed possession for over 20 years and if, as 
is admitted by the prosesution, the villagers 
were mostly in his favour, it is inconseivable 
that a forse consisting of only seven men or 
at most 15 men, if we assept the unsorro- 
borated statement made by Gooli to tha 
Polise, would be sent to take possession of а 
village so large as Mauza Pipra, Nor can 
I understand why Goberdhan should at all 
have oonaeived the idea of laying olaim in 
this forsible manner to a property of whish 
his cousin had been in undisturbed and 
peaceful possession for so longa period. To 
my mind, the story set up by the defence ia 
so improbable that it cannot for a moment ba 
aesepted. Оп the other hand, there is no 
difficulty in assepting the sworn testimony of 
Gaberdhan's men as substantial  trua 
with regard to the oosupation of the Khamar 
and the attack, 

There is no evidenoe to rebut the statement 
that Dukhit was away in Oaleutta and that 
he returned home to Deoghar about the 28th 
May. What is more natural than that 
Goberdhan, if he wanted to assert his elaim 
as co-sharer, should have taken advantage 
оё Dakhit's absenee in Caloutta to send his 
men to take possesgion of the Khamar 
Kutohery. It is sontended that the story 
that the seven men arrived in three batshes of, 
2, 8 and 2 respestively was never told to tha 
Poliea, I cannot regarde this as a very 
Serious omission. 

Then it is said that the delivery of the 
keys to Ajodheya is a ,sonsostion, that Gdoli 
never parted with the keys till the Polias 
took them from him after the occurrenoe, and 
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ibat the explanation now given by Ajodheya 
that they were taken from him while he was 
nunsonsoious after the assault is a pure oon- 
eoetion. The allegation that Dukhit oame 
tothe Khamar immediately after his return 
from Calontta and asked for the keys from 
Goberdhan’s men has been made from the 
very outset, It was told to the Police in the 
first information within five hours of the овоог 
rence, it was repeated by five of the injured 
men. The same day it is contained in Soorju's 
dying deolaration resorded at about mid-day 
on the next day and I am quite unable to 
believe that the story is a soncostion. Iam 
also greatly impressed by Soorju’s statement, 
and, in the absense of any evidence that he 
‘was tutored by Goberdhan’s men, 1 must and 
do hold that be has substantially spoken the 
truth. 16 is notiseable that he cannot name 
any of the men who gfrusk him, If there 
had been any tutoring there is по doubt that 
he would bave asoribed the fatal blow to 
Dukhit. This man was not only beaten most 
severely with lathis апа Farsis but was 
carried to the river " Chandan” two miles off 
and thrown into the water, There he appears 
to have remained tbe whole of that day and 
was found the following day by the Polise 
with hia body in the water and his head just 
out of it. There is evidence to shew that he 
was in a state of extreme collapse. I eannot 
imagine that it wonld be possible to tutor a 
man in this oondition, Having regard to the 
faot that Mauza Pipra was hostile to 
Goberdhan and that his men fled in various 
direotions after the osourrence, I cannot see 
that there was any time or opportunity for 
tutoring. The Sub-Inspestor deposes that he 
arrived at Pipra on the afternoon of the 3lat 
May and could get по information as 
to Soorju and Paryag. On the following day 
he found Paryag onder a tree in a jungle 
and Soorju, as stated, in the river. Goberdhan 
himself was not in Pipra either on the 
З1вё or the following day and, beyond tho 
mere allegation of learned Counsel, I oan 
find nothing to suppért the theory that there 
was tutoring either of Soorju or of the 
“other injured men. If there had been, 
the matter would have immediately been 
brought to the notice of the Police, Then, 
again, 1 fail to see what necessity there was 
of» toneosting this story as to the 
keys. XM is said thet the object was to 
make out some kind of constructive possess 
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sion in the Khamar although direst physical 
possession was with Dukhit and it is 
suggested that Goberdhan’s legal advisers 
must have soneosted the story when the 
first informant Antu arrived at Deoghar, 
Now Deogharis 8 miles from the place of 
‘oesurrence and the first information was 
lodged at 11 o'eloek. The evolution of a 
subtle plea of this kind in proof of legal 
possession required more time and, having 
regard to all the osiroumstances, I must 
reject the contention that it was the 
brilliant inspiration of some legal practi- 
tioner in the Bar library. 

It ig contended that Gooli Singh would 
never have given over the keys to Goberdkan 
on the mere asking, but the reply seems 
to be that if Goberdhan was a oo sharer, Gooli 
Singh might, being а servant, not 
have had the courage to resist him in the 
absence of Dukhit. There is nothing im. 
probable in his having proceeded after 
delivering the keys to prevent the villagers 
from doing any work for G'oberdhan's men, 

It is asserted by the Sub nspeotor that 
Ajodheya did not tell him tbat the keys 
and his Dhoti were taken away from bim; 


. but Ajodheya was поб oross.examined upon 


this point and it may be that he did not 
consider it a matter of vital importanae. 
Indeed, to any ordinary person the posses. 
sion of the keys would not appear to be 
very material if the house and its sontents 
were the property of Dukhit, A olaim 
to possession of the house sould not be 
supported by mere possession of the key 
and 1 do not think it was worth while invent- 
ing saeh a story. On the other hand, if, 
as is now alleged, the story was 
the product of the subtle mind of some 
legal adviser, then we should have expested 
a detailed elaboration of it in the statements 
of witnesses during the Police investigation. 
In my opinion, therefore, no adverse view 
can be drawn from the evidence given by the 
Sub-Inspeotor. 

Then, as to Dukhit'a visit two days before . 
the oseurrence. 16 ia not quite elear whether 
the visit took plase on Wednesday the 28th 
or Thursday the 29th. For the defense it is 
sontended that it did not take place till the 
30th and that it has been ante-dated in order 
to shew that there was time for Dnkhit to 
seek the protection of the Police. There is 
evidence that Dukhit was seen in his house at 
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Deoghar onthe 28th May, This is unrebutted. 
It is natural that he should, immediately on 
return from Calautta, go fo the Khamar because 
he must have known that Gaberdhan had 
álready sent his men. Dakhit is now living 
with Saukhi and the doings of Goberdban, 
who also lives in Deoghar, must have been 
known to him. Gooli Singh, moreover, must 
have informed him of the arrival of the 
servants of Goberdhan In these ciroum- 
stanses, ib is improbable that Dakhit would 
have delayed his visit tillthe 30th. Here 
again, it is to be abserved that while the 
Story of the prosesution is supported by 
sworn testimony we have no legal evidense 
on the other side to support the suggestions 
now put forward by the learned Counsel. 


I assept, therefore, the acsount given by 
the prosesution witnesses, firstly, as to the 
mode in whish Gobsrdhan’s men oesupied 
the Khamar, seco»!ly, ав to the delivery 
of the keys, and ¢htrdly,-as- to the visit of 
Dukhit on the 28th or 29th May. 


It may be oonseded that no real oultiva- 
tion was done and that only the Khamar 
aud its вопќепёв were inspested and that the 
men wera in reality Гама and Goberdhan 
wag prepared to have a fight. 

In view of these findings, it does not 
appear to me that there could have baen 
any right of private defensa of property 
even on the assumption that Dakhit was 
ihe sole and exelusive owner in possesaion. 
There is no right of private defense of 
property unless the invasion amounts to a 
crime, In this oase it is abundantly olear 
that, even if Dakhit was in exslasiv» posses: 
sion, tha trespass by Gobesrdhan's mən was 
at most а civil trespass in the fatherinaa 
of au intention to assert civil right, Waoat 
then was the remedy of Dakhit?  Bither 
he should have gone to the Polisa аз Сз. 
berdhan saya he himself did, or he should 
have, on the morning of the 3lst of May, 
when Goberdhan's men declined to open the 
Khamar, pushed the trespassera out of the 
Khamar without violence. Having regard 
to the fast that he had 50 or 60 men 
with him this would not have baen impos. 
sible. The law both in Hoagland and in 
India does not permit theowner of property 
to repel a civil trespass by violenss. 16 doss 
permit him gently to press the trespasser 
away aed if resisted to continue the pressure 
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while protesting his own person against 
any violenoe that may be offered. Dnkhit 
did not commit any offense in assembling 
the 50 or 60 men but he had no right 
to order them to attack Gobserdhan’s men 
even though he was the exolusive owner 
of the property. The evidenag on this 
point, again unrebutted, shows that it wag 
Dukhit who struck the first blow aud that 
under his orders the 50 or 60 men fell 
upon the seven men who were there on 
Gberdhan's side. 

But if we assume for the sake of argu. 
ment, although the fasts do not establish 
this, that the first blow was struok by one 
of Goberdhan’s men, then the trespass 
would beaome oriminal trespass and the 
right of private defences arose, But then the 
injury inflicted must be not greater than is 
necessary. In the present case there were 50 
or 6C armed men against 7, There oan be 
no doubt that the right of private defenas 
of property was exhausted. The subsequent 
treatment of Soorju clearly shows that the 
appellants and their companions were animat- 
ed by eruel and vindiotive motives. 

It is sontended that the objest of the 
assembly was perfeotly lawful Assuming 
that it was lawful in the beginning, it 
clearly beoame unlawful as soon as the 
right of private defence was exhausted, 
that is to say, when the assembly had 
inflisted punishment suffieient for the pur- 
pose of defense, and took ap the part of 
aggressors animated by the desire for 
revange they beeame an unlawful assembly 
within the meaning of seation 141, Indian 
Penal Code. 16 is unnecessary for the pro- 
seontion tò show who strusk the fatal 
blow or who passed the boundary line, I6 
would be impossible in an attack by such 
large numbers to fix the responsibility of 
each and the siroumstanoes olearly show 
that the whole assembly was animated by 
the sommon objeot of committing an illegal 
assault. It was open to the appellants to 
show that they did поё share the sommon 
object of the assembly after 16 besame 
unlawful, for instanoe, by  evidense that 
they attemptel to leave fhem after a 
sertain point or to prevegt the infliction of 
the fatal injuries on Soorju; bat they hates 
not made the slightest effort to disofarge 
the burden whioh lay .so heavily upon 
them. 


* Dukhit's pide and the 
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Therefore, even upon the assumption that 
Dukhit was the sole owner and in posses- 
sion and that the first assault was oom- 
mitted by Goberdhan’s men the appel- 
lants must be convicted of offences under 
sections 304 and 149, Indian Penal Code. 

I will now briefly deal with the ques- 
tion of the right of private defense of the 
person. 

Firstly, if, as I have found, Goberdhan 
was the so-owner and his men were in 
cosupation of the vernadab, Dukhit bad no 
right of private defenee of the person un- 
less the first blow was struok by Gober. 
dhan's men, Of this thereis no evidence, 

Next, if he had no title but merely oom- 
mitted a sivil trespass by taking possession 
during Dukhit’s absence in Calontta, then, 
too, no right of private defense would 
arise till the first blow was strusk by 
Goberdban’s men. 

In either event, the evidence shows that 
the right did not arise, or that, if it arose 
at all, it was exhausted, 

The result is that, in the view that I 
take of the facts, there was no right of 
private defence either of property or of 
the person. If there wae, it was exhausted 
and the appellants Dukhit, Goberdban and 
Varma have been rightly eonvis'ed under 
section 304 read with 149, Indian Penal 
Code. ‹ 

Finally, let us assume that the facts are 
as put forward by Mr. Manuk on behalf 
of the appellants. There is no legal evi- 
denee in support of his statement that 10 
or 15 of Goberdhan's men seame in the 
early morning and attacked Dukhit while 
he was opening the Khamar. It is suggested 
that Dukhit had others with him, the 
presise number not being known, but that 
he was justified in inflisting the injuries 
that were found upon his assailants, 

Now, this part of the oase rests upon 
the mere statement of Dukhit and* his 
Counsel; but assuming that it represents 
the trutb, even then 1 think that Dukhit's 
men were members of an unlawful assem- 
bly. An attack by Goberdhan’s men, if 
Dukhit had ‘sole possession and title, 
would perhaps be oriminal trespass -and 
"property and of the person ; but as І have 
said before, the overwhelming numbers on 
injuries inflietod 
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would warrant the finding that hia 
adherents were guilty of rioting and the 
right of private defense was exeeeded. If, 
as I hold, title and possession were joint, 
then the right of private defenee of the 
person alone could arise and that only if 
Goberdhan's men strusk the first blow, 
The evidense, however, in the ease is that 
the first blow was struck by Dukhit's men 
and there is no evidences to the contrary. 

With regard to Badhoc and @anpat the. 
evidenee of identifisation is weak and І 
agree with my learned aolleague that they. 
should be aequitted, With regard to 
Gooli 16 ів а fact that he was not identi- 
fied by Paryag on the 3rd June and itis 
contended that if Соо gave up the keys 
to Ajodheya on the first day when Prayag 
was present, Paryag ought to have been 
in a position to identify him on the 3rd 
June, Prayag, however, may possibly 
have seen Gooli only on two ossasions. He 
may be an unobservant man and, in the 
absence of any cross-examination upon the 
point, I do notfeel disposed to hold that 
his omission to identify Gooli indicates that 
the aesonnt given by him of his visit to 
the Khamar is false. 

As, however, there is a  differense of 
opinion with regard to the appellants Dukhit, 
бооп and Varma between my learned 
colleague and myself, the oase of all 
the appellants will be referred to a third 
Judge. 

SULTAN Анмер, J,—(March 11, 1920),—The 
appellants were sonvisted by the Sessions 
Judge of the Santal Pergannahs under seations 
148 and 304 read with 149 of the Indian 
Penal Code and sentenced to various terms 
of rigorous imprisonment. The proseoution 
саве is that there were four brothers, Gopi, 
Saukhi, Gokhul and Deo Lal, members ofa 
joint Hindu family. Goberdhan, the eom. 
plainant, is the son of Gopi and Dukhi , the 
chief aceused in the oase isthe son of Deo 
Lal. The ease of the proseaution is that 
under a patiah a certain -plot’of land in 
village Pipra, whieh is the seene of the 
oecurrenoe, was settled with Gopi, the father 
of the somplainant, in 1883. Gopi died in 
1901 but previous to his death there was a 
settlement of Pipra with Deo Lal, the 
father of the aacused Dukhit, but as all 
the four brothers were joint at the time this 
was really a settlement in favoureof the 
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joint family, and that this was so was from Pipra by Antu after he sonsulted with 
admitted by  Dukhit himself in a suit Goberdhan in the Bar Library. Soon after, 
brought by him in the year 1901 for deolara- Aiodheys, Murari and Jainath arrived at the 
tion of his right toremove timber from the Thana and as they and Antu had injuries on 
jungle of village Pipra. There was are- them they were sent to the hospital by the 
settlement in 1904 of Pipra with Dukhit, Police. Sub-Inspestor Bhupendra Nath Singha 
but the prosesution allege that this was then started for the place of oseurrense. On 
also for the benefit of the joint family. the way he met Subha Singh who also had 
Goberdhan says that there was a partition injuries and he sent him also to Deoghar, 
between: the brothers some years ago and Оп arriving at the Khamar he searshed for 
Pipra fell into the share of Gopi and Saukhi, Paryag and Sarju but did not find them. 
and his ease is that afterthe death of his Оа thelst of June he found Parysg under a 
father they were in joint possession of village tree about a quarter of a mile from the 
Pipra and that Dakhit has nothing to do Khamar with injuries on his head and body. 
with it. His oase is that in 1917 he got Не sent bim to Deoghar ina cart and he 
half the produce in Pipra and his unele then started to search for Sarja whom he 
Saukhi got the rest, In 1918 he got nothing ultimately found lying in the Ohsandan 
beeause there was no produse at all and as River about two miles from the Khamar, 
he had no faith in the Barahil Gooli Singh, The Sub-Inspeator took down his statement 
one of the aseused in the oase, he went with and sent him to the hospital on a bed. 
Ajodheya and Paryag on or about the 22nd Sarju, however, died on his way to the 
May last to Pipra. On his arrival there he hospital. Dukhit was arrested on the Ist of 
got the key of the Khamar from Guli Singh June, Gooli was arrested on the 2nd and the 
and made it over to Ajodheya and returned other accused were subsequently arrested and 
to Deoghar after leaving Ajodheya and were sent up for trial and ultimately convioted 
Paryag at the Khamar. Two days later he by the Sessions Judge as stated above, The 
was informed that Gooli was preventing the most important evidence in the case sonsists 
raiyats from cultivating the lands and he, mainly of the six eye witnesses, beaause they 
therefore, sent Murari, Surja and Sabha to not only speak to the aetual ossurrense 
help Paryag and Ajodheya inthe oultivation on the 31st but also speak to all the insidents 
of the lands, Then again at Paryag’s request whieh the proseoution allege took plase before 
he sent Antu and Jai Nath to Pipra. It the 3lst. The evidenee of the investigating 
appears that on the 23th of May Dakhit, who officer, the medical evidence and evidence 
was said to ba away in Calcutta, returned to of possession given by а number of 
Daoghar and as Goberdhan apprehended that cultivators prastisally eomplete the prose- 
his return might mean an attask on his men enting evidence. Before | oonsider the evi. 
who had been sent by him to Pipra, he went  denae of the ossurrenoe itself it is necessary 
and reported his apprehension to the Polise to some to a finding as to who was in 
at Deoghar, but the latter replied that the possession of the Khamar on the 31st morn- 
Ohowkidar had been warned aboutit. On ing. The Record of Rights is in favour of 
the 29th Dukhit is said to have gone to Pipra  Dukhit aud, in my opinion, the evidense to 
aud asked Antu to open the Khamar but the prove his possession of the Khamar, at any 
latter refused. So Dokhit it is alleged rate before the 22nd of May, is overwhelming. 
returned to Dsoghar. On the 31st of May, Тһе learned Sessions Judge also found that 
at 5 o'eloek in the morning, when Goberdhan's Gbberdhan had hitherto not been in direst 
men were sleeping in the verandah of the possession of the Khamar and both the 
*Khamar, Dnkhit with 50 men is said to assessors were of the same opinion. It 
have arrived there armed with lathis and is now to be considered whether Dukhit was ° 
Farsas and asked them to open the look of the dispossessed between the 22nd and 3186 of 
room and to leave the Khamar. Thishaving May. The prosecution stofy upon this point, 
been refused, the prosseution allege that as 1 have stated above, is that ou the 22nd of 
Dukhit and his party attacked Goberdhan’s May Goberdhan went to Pipra and took the 
men and caused serious injuries to all of them. key from Gooli and plased it in the hands of 
The first information report was lodged at Ajodheya and placed the latter in charge of 
11 дем, at Deoghar whioh із eight miles the Khamar, The eyidenoe on this point 
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:вопвівів of some of the eye witnesses. It is, 
however, to be noticed that there is not a 
sword about Соо making over the key to 
:Goberdhan or Ajodheya in the first informa- 
ition report. No one mentioned this transfer 
.of the key to the Polise when the witnessés 
,were examined by the Sub.Inspeotor. It is 
‘farther to be notised that the proseoution 
ease is that the eye witnesses were sent to 
“Pipra by Goberdban beeause Gooli had not 
allowed them to eultivate the lands. It is 
also found by the learned Sessions Judge 
dhat the men of Pipra were supporting 
.Dukhit, Under the siroumstances, it seems 
highly improbable that Gooli would so easily, 
:on the mere asking of it, hand over the key 
to Goberdhan. It is also remarkable that 
_Ajodheya does not say one word about this 
insident although the prosecution ease is 
that the key was taken from Goberdhan 
and handed over to Ajodheya. Another 
important piese of evidence to refute this 
part of the proseaution story is that the key 
was found aotually in the possession of Gooli 
by the Polise, The proseontion anticipat- 
ing this допу tried to prove through 
Ajodheya that Gooli took away the key from 
him after he fell down, But this explana- 
tion is palpably untrue as no mention of 16 
was ever made to the Sub-Inspestor, The 
learned Sessions  Jadge himself says 
that there is some doubt whether the 
keys of the Khamar were taken from .Gooli 
and were taken back from Ajodheya when 
he was assaulted. Under these siroum. 
stanoer, I hold that this atory of the taking 
over of the key by G5berdhan from Gali and 
of then handing it over fo А јодһеув is one 
whioh саппоё be ascepted. The sesond 
incident relates to the alleged visit of 
Dukhit Sha to Pipra on the 29th of May. 
Ib is alleged that on that day he visited-Pipra 
and demanded the key from Antu and as 
that was refused he returned to Deoghar. On 
this point also theevidenee is unreliable. Th 
the first information „ Dukhitissaid to have 
asked Antu to open the honse. Antu says the 
“demand was made from him but he replied 
that Ajodheya had the keys. Ajodheya, 
however, does not” say one word about this. 
Paryag speaks of the visit but says nothing 
about the key. Murari and Saukhi are 
silent ebout it. Theyefore, it is obvious 
- that thera is no reliable evidenee that 


Dakhit visited Pipra on the 29th as is. 
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alleged by the prosesution. There is, 
however, the dying statement of Sarju tbat 
the fight begun оп  Daukhit asking 
Goberdhan's men to open the house. The 
relevant portion of the dying statement 
runs thus: "Daokhit Sha same with abont 
50 or60 men at about 5 A. м. and said 
‘open the door of the house, we said, 
we will not open without the orderof thé 
malik. Оп this Dukhit went to break the 
look and we resisted. Then Dukhit gave 
orders to beat us." 

On this it is contended that the men of 
Goberdhan must have taken possession of 
the Khamar and they must have been in 
possession of the key, otherwise they would 
not have been aékad to open the house, To 
begiu with, there is no mention of any key in 
the dying statement and, secondly, I am 
not satisfied that the deseased Sarju did 
not come in sontast with the men of his 
party before he was found by the Police, 
The medical evidense in the ease strongly 
indicates that Sarju must have been given 
Some food only a few hours before his death 
and Mr. Manuk contends that it must 
have been: given by men of his party. There 
is nothing on the present record to suggest 
that it could not be so. In this connection 
I may also notice certain inherent improba- 
bilities in this part of the proseoution story. 
It is said that the eye wifnesses were sent 
by Goberdhan in driblets. One of them was 
admittedly a sipahi and it is diffioult to 
understand why a sipahi and men of the 
class of the eye witnesses were sent for 
purposes of eultivation. Secondly, no ex- 
planation is given why they were sent 
in driblets and why no mention of their 
going in batehes was made to the Police 
by them. Then, as regards aots of posses: 
sion exercised by the witnesses, І find that 
Antu says “I entered the Khamar. I saw 
the paddy, but don't know bow muoh it 
was. I did nothing but wateh the mangoe 
and jack fruit trees. The others did the 
same,” Paryag, however, says: "We sowed 
some of the ploughed lands with seeds 
taken from the Kbamar.” On this point 
he is oontradieted by Antu as noted above. 
In вговв examination he admits that he 
never went inside the Khamar to do any 
work himself, except eut some earth with 
an axe and he alleged that nothing else 
was dose owing to want of rain.” 
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says he eut some earth. Не did not know 
what was inside the Khamar, and knew 
nothing about the cattle. Murari says he 
soraped some earth and did nothing else. 
Subha says he only went to вова rents 
for Goberdhan, The only ope man who 
gives some details about the Khamar and 
its contents is Ajodheya but I am mot 
satisfied that his evidense is at all convincing 
or reliable, While dealing with the question 
of possession I may as well shortly discuss 
the title under whioh the complainant claims 
to be in possession. I do this simply for the 
purposa of desiding the question of posses- 
sion, In his deposition in Court Goberdhan 
says: “There was a partition between the 
brothers, Saukhi managed for me on my 
father’s deeth, I being 6 years old. Pipra 
fell into the shore of my father and Saukhi." 
Then later he says: “Pipra was settled 
with Dukhit, at the last Settlement when 
I was 7 or 8 years old," It ia, therefore, 
olear that there was & partition before the 
settlement with Dukbit and the subsequent 
Settlement of Pipra with Dukhit in 1904 
for 15 years to my mind isa strong piese 
of evidence to show that under the parti- 
tion Pipra fell to the share of Dukbit, 
This view is confirmed by the plaint filed 
in 1917 by Goberdhan against Saukhi and 
others for partition of anoestral properties. 
It is remaikable that Pipra was left out 
in the sohedule of properties and it was 
only after the written statement had been 
filed that he applied for the amendments of 
the plaint and prayed for inoluding Pipra. 
It comes to this that in this Court he slaims 
to be in joint possession of Pipra with 
Sankhi to the exelusion of Dukhit, while 
aba very late stage of tbe partition suit. he 
claimed to be in possession jointly with 
Dukhit and others, 

lf his statement that there was a parti. 
tion before 1904 is trae he has got no oase 
at all inasmuch as the settlement in 
1504 was with Dukhit alcne. The learned 
‘Assistant Government Advocate, however, 
has argued that in fact Goberdhan was 
joint with Dukhit in Pipra onthe day of 
ocsurrence and he relies upon the partition 
suit of 1917 and also Exhibits 2 aud 3 
which sre entries in the handwriting of 
asoused Dakhit in the aesount book of the 
firm of Gopi and Sankhi 


paid Фо the landlord. We | háye not got 
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the partition proasedings on record, bat the 
oral evidenee with referense to it, far from 
supporting Goberdhan's present alaim,thro ws, 
as I have shown above, heavy eloud on the 
same, Then as regards Exhibits 2 and 8 
the explanation is simple. Admittedly, 
Dakhit wasa gomashta in the firm of Go. 
berdhan and Saukhi and he used to get 
half the profita for looking after the firm 
and the entry may be sonsistent with 
Dukhit's explanation that the rent was 
paid by him from the firm's till, whioh 
would be set off against his share in the 
profits on adjustment of asconnts, In my 
opinion, the position taken uplby the Assistant 
Government Advocate is поё available to 
him in the face of the olear oase set up 
by Goberdhan and in the sbsenee of the 
partition proceedings in this record. We oan- 
not change the whole natura of the olaim of 
complainant in appeal. 

Then, there is a oonvinoing refutation of 
this part of the prosesution story. After 
the arrest of the asoused and during Polise 
investigation, two test identifications were 
held. On the first test Gooli was aot identified 
by Paryag and Subs, and on the second casa: 
sion he was notidentified by any except Murari. 
This is remarkable, if the proseention story 
that these witnesses were at Pipra long before 
the ocourrence and have had sontinuous 
dealing with Gooli is true. How sould they 
possibly fail to identify (oli from whom 
they had got the key of the Khamar and 
who later had been interfering with their 
cultivation P These test idertifisations afford, 
in my opinion, ample material to diseredit 
the whols case of the proseontion that these 
witn»sses had been at the Khamar long be. 
fore the oscurreros. 

Oo a careful consideration of the whole 
of the evidence on this point, I am satisf- 
ed that the story of the key having been 
made over by Соз to Goberdhan about 
10 days before the occurrence and the 
subsequent possession «of the Khamar by 
the men of  Goberdban has not been 
established. At any rate, there is no reliable 
evidence tə justify me in holding that the 
men of Goberdhan took Possession of the 
Khamar ab any time bgfore the oocurrenae. 

I now proceed to sonsider the evidengo 
with respect to the osgurrence itsolfe 

Anto, P. W. No. 1, says that "at sunrise 


Dukhit with 50 persons armed demanded’ 


42 
DUKBIT SHA t, EMPEROR. 


the keys from Ajodheya who refused. Не ` 


abused us and went into the verandah 
and tried to break the lock but was stoppad 
by Sarju and Murari with a-latht, He 
ordered hia men to turn us ouband they 
began to throw brisks and strike with 
garasa and lathis, I got blows on head 
and body.” The other five witnesses Paryag, 
Murari, Jai Nath, Subha and Ajodheya, 
substantially support him in Court. All 
ihe six witnesses identify the авопвей in 
dook, A desperate attempt has been made 
by .the witnesses in Court to attribute to 
Dukhit the blow on the deseased Sarju’s 
head which resulted in his death. But 
the Sub-Inspeotor says that no body mention- 
ed to him that Dukhit had struck any 
one any particular blow, Again, in the 
first information, Antu alleged that Dukhit 
gave Murari a lathi blow but there is no 
mention of Sarju being struek by Dukhit. 
As regards identifisation, it may be pointed 
out that, as I have stated before, there 
were two test identifieations held by the 
Sub.Deputy Magistrate. On the first test, 
Ze, on the 8rd of June, acoused Gooli 
and Kaktu were prodused. Ооо was 
identified by Anto, Murari, Jainath and 
Ajodheya, and Kaktu was identified by 
Paryag, Murari, Jainath and Ajodheya. 
On the second occasion, ‘that is, on the 
8th Jaly, Gooli, Ganpat, Burma and Budu 
were produced. Gooli was identified by 
Murari only, Ganpat by Suba only, Burma by 
Murari only, Budhu by Paryag only. 

Therefore, Ganpat, Burma and Bnudhu 
were identified by only one witness, whieh, 
in my opinion, would be insuffisient evidence 
to aonvict the acoused in a rioting case, 
KiDukbit and Gooli were admittedly there, 
Their esse and that of Kaktu will have 
to be considered on the main ground 
whether they were members of an unlawful 
assembly, 

The defense oase may be best stated fh 
the words of Dnukhit himself. In his 
statement to the Sessions Judge under 
eBeotion 342, Criminal Prosedure Code he 
states as follows: “On Friday, the 30th 
Мау 1 went to Mauza Pipra. My Barahil 
Gooli Singh was there. I enquired of him 
what, had been done? He replied that 12 
m&unds, had been sown and more would 
be sown the following. day. On Saturday 


morning, І asked Gooli to bring labourers. 
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and I went to take out paddy by opening 
the Khamar. Just as I went to open the 
look 10 or 15 men вате up and prevented. 
me from opening it. Then Ajodheya struck 
me and I besame unsonssious. I resovered 
my senses two hours after, Then at night 
I same to Deoghar.” This is substatially 
the same story as that given to the 
Sub Inspeetor on the Ist of June, vide 
Exhibit F. I have already found that 
Goberdhan’s men were never in possession 
of the Khamar and the whole story of the 
passing of the key is false. I have held 
that they never eame to Pipra in batches 
but came there for the first time on the 
morning of the 3lat having been probably 
sent to Pipra for the purpose of setting up 
a elaim to the Khamar adversely to Dukhit. 
Dukhit having been there with his labourers 
must have resisted their act of aggression 
on which, as the learned Sessions Judge 
has found, * ‘blows were exshanged and after 
Dakhit had been struok his men in a body 
attasked Goberdhan’s men and drove them 
out.” The result of my finding necessarily 
ja that endeavour of Dakhit’s men to open 
the Khamar would be lawful and if 
resisted would give Duakhit the right of 
private defence of property. Who started 
the first blow the Sessions Judge does not find, 
but obviously before Dukhit was struck the 
exehange of blows was neither effeotive nor 
serious and so, after Dukbit was struck and 
received 10 injuries three of whieh were severe 
laeerated wounds on the head, he would at once 
have the right of private defence of person 
and property. There would be no question 
of taking resourse to publie .anthorities 
under these ciroumstances. There вар, how- 
ever, be no donbt that this right was exceeded 
by some of Dukhit’s men. Who they were 
has not been found nor has it been fonnd: 
that the авопвей ог вру оѓ them sommitted 
any assault after they beeame aware that 
the right of private defense had been exceeded 
by any of them. Under the law ав I under- 
stand it, any one who would be guilty of * 
exaeeding the right of private defenae would 
be liable for his ast, but his individual aot 
would not turn the lawful assembly into 
an unlawful assembly, exsept as indisated 
above. This proposition of law has been 
approved of in the sases of Kales Mundie, 
In the matter of (1), Вай Nath Dhanuk y 
(1) 10 C. L, В, 278 абр, 280, 
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Emperor (2). The result is that no unlawful 
common object of the acsused has been 
established and the eharges under seations 
147 and 304/142, Indian Penal Code, must, 
therefore, fail, and the sesused are entitled 
to be asquitted.. 





Owing to this difference of opinion the 
appeal was referred to Jwala Prasad, J., for 
disposal. 

Messrs. Manuk, G. О. Pal and Parmeshwar 
Dayal, for the Appellants. 


The Assistant Government Advosate, for. 


the Crown, . 

JUDGMENT.—This sase hasbeen referred 
to me on sesount of difference of opinion 
between the learned Judges, Mulliek and 
Sultan Ahmed, JJ., who originally heard this 
appeal, 

The appellants are six in nuxber: (1) 
Dnkhit Sha, (2) Gooli Singh, (3) Kathku 
Singh, (4) Budhu Singh, (5) Ganpat Singh 
and (6) Bramha Singh. They were tried by 
the Sessions Judge of Sonthal Perganas with 
the aid of two Assessors in respeot of charges 
under seations 148 and 304 read with section 
149, Indian Penal Code. The Assessors 
returned a verdiot of not guilty. The learned 
Sessions Judge disagreeing with their 
verdiet convicted and renteneed them to 
various terms of rigorous imprisonment. 

The common objeot of the unlawful as- 
sembly was stated in the sharge to ba to 
assault Ajodheya Singh and others and turn 
them out of the Kbamar house of a village 
called Pipra. The latter are partisans of 
one Goberdhan Sha, first аопвїп of the prin- 
sipal accused Dukhit Sba. Each of them 
claimed to ba in exslusive possession of 
village Pipra and the Khemar house in 
гаврөвё of whioh the osourrenca took plase. 
The acaused plead right of private defence 
and it is, therefore, nesessary at the outset to 
determine who was in possession of the 
Khamar house at the time of the oosurrence. 

Gopi, Saukhi, Gokhnl and Deo Lal were 
four brothers of whom Sankhi alone is now 
alive. We do nst hear of Gokhul in this 
case. Gopi and Deo Lal died some time 
before April 190], but the exact date із 
not known. Goberdban, the somplainant, 
is son of Gopi, and Dukhit is son of Deo 
Lal. 

(2) 1 Ind. Oas. 973; 86 0.296; 18 O, W. N. 677; 9 
Ox, b, J. 442, 
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The family settled at Deoghar, The four 
brothers were joint, and bad a shop and a 
house at Deoghar. On the 26th Ootober 1577 
they obtained settlement of the village in 
the name of Deo Lal, who was resognised as 
mul raiyat of the village by the Deputy 
Commissioner per patiah, dated the 26th 
Ootober 1577 and his name was resorded 
in the Settlement Record of Rights; that all 
the brothers were jointly interested in this 
settlement is olear from the patiak (Exhibit 1, 
dated the 3186 January 1583). In it, it is 
stated that although the settlement was in 
the name of the younger brother, Deo La], 
Gopi (complainant’s father) was also all 
slong in possession of the village, and hence 
some of the lands that were excluded from 
that settlement on account of some boundary 
dispute with the Zemindar of the neigh- 
bouring village, Khajuria Jore, were settled 
іп the name of Gopi in 1888. The judg- 
ment, Exhibit 4, dated the 4th April 1901 
also shows that the village was the joint 
family property of all the brothers, This 
із a judgment in a case brought by вовпвей 
Dukhit as plaintiff against certain other 
persous, Mabhananda, ete, eoneerning the 
right to take wood and timber from the 
jungle of the mul-ro¢yait villaga Pipra. 
Dokhit’s ease. was that the property was 
acquired by the four brothers jointly in the 
name of Deo Lal and was held jointly by 
plaintiff Dakhit, son of Dao Lil, deseased, 
Goberdhan (complainant) sonof Gopi, deseas- 
e^, and Saukhi and Gokhnul. Saukhi is stated 
to have exersised the right of possession 
by outing timber from the jargle on behalf 
of the family whioh led to criminal case 
aud afterwards the civil suit, terminating in 
the judgment (Exhibit 4) in favour of Dukhit 
representing the family. 

Thu», up to April 1901, the village was a 
joint property of the family ineluding the 
complainant and the accused. Henoe the 
fe appointment of Dakhit prior to thir, per 
order of the Sub.Divisional Ofiser, dated 
the 27th July 1500, Exhibit A, will not 
make him the exclusive owner of the pro 
perty. His re appointment as mul raiyat was 
sonfirmed and the village was re settled in 
bis name by Government in 1904 per patiah 
(Exhibit D) for 15 yearsat an enhanced ront 
over that of the previous aettlemené and was 
followed by parcha and the Resord of Righta 
in his name, P - 
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; Thereafter, the history of the family or of 
the village is obscure. There appears, how- 
aver, to bea firm by the nameof Gopi (Go. 
berdhan's father) and Saukhi at Deoghar, 
Dakhit was managing this firm and writing 
the ascount-books, as is proved by Exhibits 


2 and 3 of 1912 and 1918, He was re- 


eeiving half the share in the profits of the 
firm. It is contentious whether he was a 
gomashia or а sharer in the firm and in what 
capacity he receives the profits. 

Saukhi was aged now about 70 years of 
age, Goberdhan was minor all this time. 
Dukhit was в young man, now 37 years of 
age, and was probably taking aotive part in 
the family. 

Soon after the somplainant Goberdhan 
attained majority in 1916, he began to 
assert himself and somménsed an astion in 
the Civil Court for partition of certain 
properties against Saukhi by filing в plaint 
on the 12th of Maroh 1917, 
of the partition suit was not prodused in the 
Court below. Hence what aotually was the 
саве of the parties was left vague and the 
learned Judges who originally heard this 


appeal had some difficulty in finding out 


what it was. The record of the partition 
suit bad, however, some to this Court in 
Missellaneous Appeal (No. 122 of 1919). 
I have, therefore, with the consent of the 
parties, looked into 16 and have placed the 
paper-book eontaining the pleadings of the 
parties on the record of this oase. 

Originally, Saukhi and his son only were 
made defendants in that suit on the 
allegations that Saukhi and Gopi had 
separated themeelves from the other two 
brothers and lived together and were joint 
in business and property. After the death of 
his father the complainant, who was a 
minor, continued to be joint with and under 
the guardianship of his uncle Saukhi, and 
eonsequently he was entitled to have a share. 
in the properties. 

Saukhi filed his written statement on the 
10th Desember 1917 and denied that he was 
ever joint with Goberdhan and stated that 
all the four brothers separated in every 
respect during their lifetime, and said that 
some of the properties i in suit belonged to 
Dukhié. 

On the objestion of, Saukhi, Goberdhan 
applied for the amendment of the plaint and 
fdr addipg Dukbit and the members of his 
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family and those of Goberdhan’s to be madé 
parties to the suit. The amendment was 
allowed on the 8rd or 4th September and 
MauzaPipra, indispute in the present sage, and 
some other properties were added in the sohe» 
dule to the plaint with the allegation that they 
were the joint properties of Goberdhan and 
Saukhi and that through the fraud and. 
collusion of Saukhi and Dukhit, Mauda Pipra 
was entered in the Settlement Resord in the 
name of Dukhit, 

Dukhit filed his written statement on the 
22nd Ostober 1918 supporting Saukhi in the 
allegation set forth above regarding the 
separation of the four brothers during their 
lifetime, He olaimed Pipra as belonging 
exslusively to him. Issues regarding the 
additional pleas of Dakhit were framed on 
the 2 186 February 1919. The ease proseeded 
to the 7th of April 1919 when the resord, 
came to this Court on account of the Misoel. 
Janeous Appeal filed on the 7th of May 1919. 
This brings us near the date of osourrense 
whieh happened in the last week of May 1919. 

In the present oase the somplainant in hia 
evidense adheres to his allegations made in 
the partition suit that his father Gopi and 
Saukhi separated themselvas. from the other 
two brothera during their lifetime and that 
village Pipra fell to their share. He exoludes 
Dukhit altogether from the village. 

The sase of Dukhit, on the other hand, is 
that there was a complete separation 
among all the four brothers and the village 
has exolusively fallen to his share. Ехверб 
their own statement, there ia no evidense of 


any partition among the four brothers 
during their lifetime. Оп the other 
hand, the judgment, Hxhibit 4, shows 


that even after the death of Gopi and Dao 
Lal, the family eontinued to be joint and 
village Pipra was held jointly by their sons 
Dukhit and Goberdhan and the surviving 
brothers Saukhi and Gokhul. 

On the other hand, there is a suggestion 
made by the acsused in the oross-examina- 
tion of the somplainant Goberdhan that 
there were mutual deeds of release in 1916 
between Saukhi and Goberdhan and that in 
accordanes therewith a desres in the name 
of Saukhi was realised by Goberdhan, It has 
further been suggested that Goberdhan’ 
‘wrote to Saukhi that the lands will remain 
with them in whose name they stand,” 
The suggestion is for the purpose of sh8w.: 
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ing that by some arrangement village Pipra 
remained with Dukhit in whose name it 
stood. The suggestion made by the assused 
shows that till then there was no regular 
partition among the members of the family. 
There may have been some arrangement, 
but we do not krow definitely what it was. 

The entries (Exhibits 2 and 3) in the 
&ooount-books of the firm showing payment 
of rent in respect of the village are also son- 
ientious, The entries show that the rents 
were paid in 1918 and 1914 by the firm of 
Gopi and Saukhi, Upon this the complain- 
ant founds his slaim of exolusive possession 
of the villag Pipra by himself and Sankhi. 
The explaination of the -acsused Dakhit is 
that these payments were, a8 a matter of 
fast, made by him, as they were subsequent- 
Ју adjusted against his share in the profits 
of the firm. 

Goberdhan challenges this suggestion and 
says that the assount books of the firm, whioh 
are in the possession of Saukhi, would show 
that the rents for the previous years were 
sll paid by the firm. No certain infer. 
ense oan be drawn from this kind of evi- 
denoe. 

“The deeds of release referred to in the 
oross-examination of the complainant or the 
&osouni-booka of the firm, have not been 
filed in this case, They must be with Saukhi 
and he ison the side of Рок. Sankhi 
has not been even examined. It would have 
been well if he were examined and the afore.» 
said papers were ealled for from him, The 
evidense on the record is too meagre to hold 
whether there was any arrangement between 
the parties and, if so, what were the terms 
thereof, and as to there being a regular 
partition of the family properties between 
them the evidence on the record is almost 
sl. 

The parties are now making their state- 
ments in the criminal oase with а view to 
suit their purpose in the partition case. 
We cannot, therefore, rely and deside with 
gonfidence in this sase as ёо whether or not 
there was a partition between the parties 
and whether by any partition or arrange: 
ment the village in question fell to the 
share of Dukhit slone or that of Gober- 
dhan and Sankhi. The matter is sub judice 
in the partition ease and I deoline, upon the 
evidense onthe resord, to decide as to the 
rights of the parties in the village in ques- 
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tion, It was also suggested in eross-examina- 
tion that the alaim of the complainant before 
the Sub-Inspestor was that he and Dukhit: 
held the village jointly, This ease if adher- 
ed to by the complainant would have been 
somewhat plausible, for the village waa 
originally obtained in the name of Dukhit on 
behalf of the four brothers and continued to 
be the joint property at least up to 1901 
and there is ro evidenee in this reeord of 
any regular partition of the village or allot- 
ment of 16 to Dukhit in whose name it stood 
in the Settlement Record. Nor the somplain- 
ant’s ease that Dukhit was exeluded altoge- 
ther from the village is substantiated by 
evidence in this ease, Some of the proseon- 
tion witnesse (Nos. 9, 14 and 15) say that 
the village and the Khamar belong to and 
are in possession of Sankhiand Gopi, while 
others (witnesses Nos. 17,18 and 19) say 
that they belong to Dukhit. Bntall of them 
admit that Dukhit was direotly in oharge of 
the village and was looking after the cultiva- 
tion and making collestion from the tenants 
and granting receipts, whether he was doing 
во on behalf of the entire family or only as 
a gomashta of  Saukhi aseording to the 
oase of the complainant or as the sole and 
exolusive owner thereof as olaimed by him. 
This is, however, certain that, after he filed 
his written statement in the partition suit 
on the 22nd Ostober 1918 slaiming the pro» 
perty as his own he would not allow the 
complainant to go near the village even 
if he had a right to do so. The somplainant 
admits that he did not get any share in 
the іпвоше ог produse of the village in 
the year 1918, although he explains it by 
saying that Saukhi said that there was no 
produse. He did not accept this explana. 
tion of Baukhi. Certainly, he understood 
that he was being exoluded from any parti- 
sipation in the profite of the village and was 
being ousted therefrom, for he at onee 
resolved to take direot possession of the 
Khamar (store house and Kutshehri) whioh 


had nèj јоѓв and bari or garden land attashed А 


to it and to cultivate all the lands himself 
excluding not only Dukhit but also Sankhi, 
his admitted oo-sharer, 

Gooli, ascused, was „ће Barahil of the 
village and he was direotly under Duthit, 
He snd the other villagers were dn the 
side of Dukhit, The complainant was fully . 


eongnizant of this, He, therefore, engaged. 
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new men to assist him in obtaining direot 
possession of the village. The key of the 
Khamar house in the village, where the 
oesurrense is said to have taken place, was 
in the possession of Gooli. Ascording to the 
‘complainant, therefore, his first step towards 
obtaining possession of the Khamar house 
was to obtain the key from (боой, He says 
that about the 22nd of May he went to the 
village with Ajodheya, a servant of 2 or 3 
years’ standing, and Paryag, a sipahi, who 
was engaged only 5 or 6 months before, 
asked for the key from Gooli and got it and 
made it over to Ajodheya, asked Gooli to aot 
under him and placed Ajodheya and Paryag 
at the Khamar and came away. 

This did not prove effestive, for Paryag 
reported to him that Gooli was preventing 
ratyats from cultivating, and aosordingly two 
‘days after he sent Murari and Sarju, who 
were engaged that very day, and Suba 
(brother of Paryag) who was engaged a 
month before ; and again two days after he 
sent Antu and Jai Nath whom he engaged 
that very day, as re-inforcement. 

On the 28th of May, he says he learnt that 
Dukhit had returned from Caloutta and was 
staying with Saukhi and would attask his 
men at Pipra, and sonsequently he informed 
the Daroga. 

The complainant thus makes out а oase of 
having the key of Khamar on the 20th or the 
22nd being in eharge of it though the afore- 
said seven persons whom he had employed for 
the said purpose about the time or shortly 
before the deputation up to the time of the 
ossurrense which took plass at 5 a. м. on the 
Sist. These persons apparently did nothing 
and do not know what was in the Khamar 
&nd in the state of affairs then prevailing, 
$. 6, when Gooli, the Barahil and the entire 
village were against the complainant, they 
eonld not have been permitted to remain in 
eharge of the Khamar, and admittegly 
from the earliest time they were being ob- 
structed. 

The story about the eomplainant having 
got the key from Gooli and handing it over 
to Ajodheya is not proved and is highly im- 
probable. No mention of it ia made in the 
firat information lodged on the 31st May, at 
Pl i. Y., nor in the dying deolaration of Sarju 
to the Sub-Inspestor although the Sub. 

« Inspestor says that he told him that Dukhit 
я same and asked for the keys. The keys 
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were found, after the oosurrenee, in the 
possession of Gooliand he made them over 
io the Sub-Inspector.  Ajodheya in his 
evidense in Court states that the keys and 
his Dhoti were snatshed from him by Dakhit 
after he fell down bat he did not make this 
statement to the Polies, The explanation 
now offered as to how the keys went into 
the possession of Dakhit and prodused by 
Gooli, is &n after-thought. The learned 
Sessions Judge himself doubts the story 
about the keys. Upon the evidence in the 
ease it is impossible to hold that the story 
of the key is аё all trus. This throws great 
doubt as to the oomplainant’s sase that he 
was in possession of the Khamar or that 
his men were in oharge thereof at any 
time before the oscurrenss. Even Ajodheya 
and Paryag seem to be ignorant of what 
the contents of the Khamar were. They 
might have been loitering about the village 
now and then previous to the  ossurrenoe 
in order to resonnoitre and to engineer their 
plan to take possession of the Khamar. On 
the 3isb of May, therefore, they ocoupied 
the Khamar for the first time unnoticed by 
Dakhit, Gooli, his Barahil, or other men, 
The prosecution story relating to the in. 
aident prior to the ossurrense must, there- 
fore, be rejected.: 

Now let us see what happened at the time 
of the оввоггепве. І 

The cosurrense is said to have taken 
place at 5 А, м, on the 8lst May. Тһе 
first information report was lodged at 11 
A. M. at Deoglar, whieh is 8 miles from 
Pipra, by Antu after consultation with the 
complainant Goberdhan 

Soon after, Ajodheya, Murariand Jai Nath 
arrived at the Thana, Their statements were 
taken down and they, along with Antu, were 
sent to the hospital by the Police for exami- 
nation of their wounds, The Sub-Inspeotor 
immediately proceeded to the place of 
oseurrense. He mat Suba on the way. 
who also had injuries and was sent to 
the hospital. The  Sub.-Inspeetor did 
not find Sarju and Paryag that day at the 
Khamar. 

The next day, on the lst of June, he 
found Paryag under a tree at quarter of 
a mile from the Khamar, with injuries on 
his headand body. Lastly, he found Sarju 
lying in water in the Оһапдап river about 
two -miles away from the Khamar, 6f һе" 
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Deoghar Road. He took down his state- 
ment and sent him to the hospital on a 
bed. Sarju, however, died on his way to 
the hospital. 

Dukhit was arrested on the Ist of June 
and Gooli on the 2nd, and the other aecused 
were arrested subsequently. 

Briefly speaking, the oase of the pro- 
sesution is that the aforesaid 7 persons 
deputed by Goberdhan were at the time 
of the osourrence on the verandah of the 
Khamar house; They state that Dukhit 
eame with 50 persons and asked them to 
open the loak and on refusal he. himself 
went into the verandah and tried to 
break open the look, Dukhit waa stopped 
by Sarju and Murari, Then he  struok 
Sarja and Murari with a йн and 
ordered his men to turn the oomplain. 
ant’s party out, whereupon the people 
of Dukhit began. to throw brickbats and 
strike the complainants men with garasas 
and lathies, the result of which was that 
all the seven persons on behalf of the eom. 
plainant were more or less severely injured, 
and Sarju ultimately died the next day 
on his way to the hospital, The version 
of the asoused is given by Dukhit himself 
on the Ist of June at 7 a, м, to the 
effest that he went to his Khamar to get 
seeds and he told his Barahil, Gooli Singh, 
to open the look of the Khamar house, 
but Antu Dhanuk did not allow him todo 
Bo, saying that he would not allow him to 
do so so long as Goberdhan did not some, 
After this, Dukhit himself went to open 
it. Antu Dhanuk struck a la/ht blow on 
his head and so did Ajodheya with a 
lathi, ` 

The learned Sessions Judge has summarised 
the medisal evidense as to the injuries re- 
aeived by the oomplainant’s and the assused’s 
parties. All the seven persons, Paryag, 
Subs, Jai Nath, Ajodheya, Murari, Antu and 
Sarju had а number of injuries more or less 
severe on different parts of their persons 
both -front and baok, on their heads, 
hands, neok, shoulders, and thighs, ohins 
oheeks. The deseased Sarju died оп ав. 
eount of sompound frasture of the skull 
and consequent injury to the brain. 

Dukhit, on behalf of the aseused, had 
three severe laserated wounds on the fore- 
head and one on the baek of the head. 
He had also some sochymosis and abra- 
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sions on the bask, right arm, knee and 
finger. (боой had slight abrasions on the 
right shoulder. 

The wounds on both sides were oaused 
in Doetor's opinion with lath: blows, while 
the incised wounds on Goberdhan’s men 
were caused by a sharp instrument like 
Farsa. The number of men injured on 
the side of the eomplainant and the aceunsed 
was 7 to 2, and the injuries also were 
much more in number on the side of the 
prosesution than on tha side of the ao- 
вовед. 

Six acoused were arrested and placed on 
their trial, Two test identifieations were 
held by the Sub-Deputy Magistrate, Maulvi 
Amjad Ali, On the fret oosasion, the 
8rd of July, accused Ооо and Katku were 
prodused. Gcoli was identified by Antn, 
Murari, Jai Nath and Ajodheya, and Katku 
was identified by Paryag, Murari, Jai Nath 
and Ajodheya. 

The second identification was on the 8th 
July, when Gooli, Ganpat, Burmah and 
Budhu were produced ; Gooli was identified 
by Murari only; Ganpat by Suba only; 
Burmah by Murari only; and Budhu by 
Paryag only. 

Thus, Ganpat, Burmah and Budhu were 


identified by only one witness. This was 
considered as insufficient ^ evidenee by 
Sultan . Ahmed, J,, for the purpose 


of their conviotion. Mulliok, J., agreed with 
him with regard to Budhn and Ganpat 
but not with regard to Dukhit, Gooli and 
Barmah. Не does not give any 
reason to show how the oase of Burmah is 
distinguishable from that of Ganpat and 
Budhu, 

The learned Assistant Government Ad- 
vooate sontended that the sase of Burmah 
was distinguishable from that of Ganpat 
and Budhu and invited our attention to 
the statement in the first information, 
where Antu stated that he would be able 
to identify the man who aimed a Parsa 
blow at him but whose name he did not 


‘know and also upon the fast that Bbodal 


Manjhi, chowkidar, prodused a Farsa 
before the Police and said “that he got it 
from one of the assaijants of Burmah, 
His evidense is most  unsatisfaetory “on 
the point. To the Deputy Magistrate 
he told that he did not know from 
whom he took the Farsa ande in 
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sross examination in the Sessions Court 
he said that he was induced to make this 
statement by Saukhi. No reliance ean be 
plased upon the statement of such a 
witness, Antu himself did not recognize 
Burmah when he was produced at the 
test identification on the 8th of July. His 
statement in Court that he received the 
blow from Burmah Singh appears to be 
an after-thought after the chowkidar 


had made the statement that he recovered the . 


Farsa from Burmah. If he failed to 
identify Burmah as his assailant when he 
was first prodused on the 8th of July, his 
subsequent statement in Court cannot be 
aseepted, 

I would, therefore, hold that the evidence 
against Budhu, Ganpat and -Burmah is 
insuffisient for their sonvietion, whether 
there wasan unlawful assembly or not. 

Katku, no doubt, was identified on the 3rd 
of July by Paryag, Murari Jai Nath and 
Ajodheya. Inthe whole record there is 
absolutely no evidence to show that he took 
any part in the riot and the learned Sessions 
Judge also comes to the same conolusion. 
It has not been shown that he had any 
interest on behalf of Dukhitand Gooli, or 
how he helped them at riot. There is 
nothing to show that he was more than 
а mere speotator, and in a riot of this kind 
oocurring in a village the mere presense 
at the place of occurrence will not make one 
a member of the unlawful assembly. Ap- 
parently, Mullioek, J., also was of the same 
opinion, for he omits him altogether from 
his consideration. I would, therefore, asquit 
him also, , 

The sase of Dakhit and Guli, who 
admittedly were there and were interested 
in driving the complainant’s party from 
the Khamar, requires serious consideration. 
E First, 166 us consider whether they actually 
struek any body on the side of the complainant. 
In the first information, or in the evidéhse 
of witnesses, (exoept Jai Nath and Murari) 
Gooli is not said to have struck anybody. 


Murari ввув that he was struek by Gooli : 


and Jai Nath supports him; but Murari said 
to the Sub-Inspector that he sould not say 
who strosk him, so, did Jai Nath, He was 
goteidentified either by Antu, Paryag or 
Jai Nath on the 8th, of July. The evidense 
about his having struck anybody is unsatis- 
factory, i . 


INDIAN CASES, 


{1921 


As to Dukhit, in the first information 
Antu stated that he gave Murari a lathi 
blow. In his evidence in Court he stated 
that Dukhit struek both Surja and Murari 
with a lathi. Murari, Ajodhya, Prayag, 
Jai Nath, and Suba stated in their evidence 
that Dukhit struek Sarju on the head with 
a lathi., They did not: say that he struck 
Murari. Sarju himself in his dying 
declaration does not say that he was struok 
by Dukhit. He only says that Dukhit 
ordered an attask, whereupon he was 
beaten and he fell down. Не said he would 
recogniza his assailants but he did not 
know their names. After Sarju is dead, 
the prosecution witnesses are now attributing 
his death to the blows given by Dakhit. 
This was not the oase in the first information. 
To the Police none of these witnesses ssid 
that Dukhit struck any one. It is thus 
not proved that Dakhit gave the fatal blow 
to Sarju or that he astually gave any 
blows. On the other hand, it appears that 
he called his men to help and ordered an 
attask as stated by the deoeased. This 
would naturally be when he himself was 
being struck when he went to open the 
Khamar house according to the oase of 
both the parties. Dakhit, on behalf of the 
accused, must have been first wounded, for 
after the attack upon the osomplainant’s 
men it was not possible for them to assault 
Dukhit, as ascordiog to their oase they were 
severely wounded and fell down. They 
could not therefore, have been able to repel 
the attack and assault Dukhit. The learned 
Sessions Judge also holds that after Dukhit 
had been struok, his men in a body attaeked 
Goberdhan’s men and drove them out. This 
is a plausible theory. : 

Thus, the severe injuries on the oom. 
plainant’s men were oa&used after Dukhit 
himself was struck, It is possible that there 
might have been some exchange of blows 
between Dukhit and Sarja and Murari when 
they were wrangling about the opening of. 
the look on the Khamar house. Dukhit and 
Gooli went to open the look, the oomplainant'a 
men resisted and there was then an 
altereation, Murari and Sarju would not 
permit him to open the look. It is not 
clear as to what happened at that stage, 
but this is certain that the fight commented 
on acsount of the resistance offered to 
Dukhit and Gooli in opening the Igak, by 
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the somplainant’s people, whish led to an 
altersation in the course of whish Dukhit 
reseived the injuries described by the 
Dootor. He ealled out to his men. This 
was responded to and the villagers, who were 
on the side of Dukhit, belabonred the oom- 
plainant’s men with lathi, 

The question then is, whether Dakhit and 
Gooli are responsible for the assault oa the 
eomplainant’s men, 

Dukhit was for a long time in direst 
possession of the Khamar house either on 
his own behalf or on behalf of the other 
members of the family  ineluding tha 
eomplainant. The Assessors have found 
possession with him. His direst possession 
did not cease for a single moment. At 
least from a year before, when he filed his 
written statement in the partition suit on 
the 22nd Ostober 1918, he has been 

' elaiming adversely to that of Goberdhan 
and he was thus in ару case in adverse 
possession. Theoomplainant was not present 
at the time of the ossurrence but sent his 
hired men, the aforesaid seven wounded 
persons, to take sole possession of the Khamar, 
exoluding Dukhit and Saukhi, his admitted 
eo-sharer. He says that he meant to 
cultivate for himself and to give a share 
to Sankhi, He was thus trying to oust 
Saukhi and Dukhit from the Khamar house, 
The eomplainant's men oosupied the Khamar 
on the morning of the 3lat and were there 
merely as trespassers, They were Rajput 

' Lathials, one of them being a sêpahi Ajrdheys, 
who was in service fcr the last two or 
three years, must have known of the parti- 
tion suit and the rival elaims of the parties, 
He and Paryag were the leaders of the 
party. Their objeot neoossarily was to 
deprive Dukhit of his direct possession. 
Under sestion 441 of the Indian Penal 
Code, dealing with criminal trespass, posses- 
sion only ‘and not title, is to be considered, 
There was, therefore, a oriminal intent in 
their oosupation of the Khamar and thereby 
thay were sommitting a oriminal trespass, 
Against this trespass Dukhit had the right 
of private defence of property, so long as 
the complainant’s party sontinued to be in 
ths oosupation of the Khamar, under section 
105 of the Indian Penal Code. Under 
sostion 104 this right extended tə oaasing 
to the 6respissers, the somplainant’s men, 
any harfn othar than death subjast to tha 
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restrictions placed проп it by sestion 99 
of the Indian Penal Code, that is, of inflisting 
no more harm than was necessary to infliat 
for the purpose of defence. Ascording to 
the case of the prosecution, Dukhit and 
Gooli went there simply to open the look and 
to take out seeda from the Khamar house 
whioh admittedly was kept there by them. 
This was within their rights. The complain- 
ant’s men admittedly resisted. This was 
elearly wrong and entitled Dukhit and his 
men to use such foros ав was necessary to turn 
them out. Alteroation ensued and, aosording to 
the finding of the learned Sessions Judge,blows 
were exchanged. At that stage it is not 
known whether any harm more than what 
was necessary to turn them out was oaused 
to the oomplainant’s men. The learned 
Sessions Judge bolds that, after Dukhit 
had been strnox, his men in a body attaoked 
Goberdhan's men and drove themout. The 
injuries on the person of Dukhit are, 
therefore, the result of that attaek by the 
somplainant's men. Three injuries on the 
head of Dukhit were severe; besides а 
number of injuries on different parts of 
his body, baek, right arm, knee, finger 
and shoulder were oaused, The attack on 
Dukhit by the complainant’s men and their 
actually striking him with Jathis must 
reasonably have  oaused ап apprehension 
to him and his men that death or grievous 
hart would be the result, and, as a matter 
of fast, soma of the injuries ware on the 
head and were severe. The right of private 
defense under section 103, clause (4), there. 
fore, extended to the eausing of death to 
the assailants, the complainant's men, subjeot, 
of sourse, to the restrictions placed by seation 

The eomplainant's men are not shown 
to have ever desisted from the trespase, 
or that they would have done so unless 
they, were beaten by Dakhit’s mon, and, 
therefore, no injury in this oase appeara 
to have been oaused to” them more than 
what was nesessary for the defenes of person 
and property. All of them had to be at 
onse attasked and were, as a matter of fast, во 
attacked, so as to prevent any of them from 
striking Dakhit ani ofusing hia death. 
Unfortanately, Sarju, ona of the complainant’s® 
men, resaival а serious Pnjury on the head 
which resulted the next day in his death. 
bii that iajary was necessarily the result 
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of the exersise of the right of private 
defense by Dukhit and his men, Thus, 
the first restriction plased by seotion 99 does 
not apply to the sase. 

- The next restriction plased upon the right 
of private defence is, tbat there should 
have been no time to have recourse to the 
protestion of the authorities. The learned 
Sessions Judge apparently thinks that Dukhit 
or his men had timeenough to go to the 
Police whioh was olose at hand. The 
Thana is 8 miles away. The somplainant’s 
men had already  oesupied ‘the Khamar 
house, The time for cultivation had arrived, 
imasmueh as both the parties went to 
sommence the oultivation and Dukhit had 
already gone to take ont seeds from the 
Khamar house. The trespass was already 
sommitted by the oomplainant's men. There 
was no time left to Dukhit toinform the 
Police, His immediate remedy was to turn 
them out, He simply went there and wanted 
to take out seeds, but the somplainant’s 
men revisted by means of forse, The right 
of private defense of person then arose. 
There was not time to have resourse to 
the Poliee, Dukhit and his man, Gooli, had, 
therefore, a right of private defence and 
had not exceeded it. I agree with the 
learned Sessions Judge in his view that 
Goberdhan's oonduoet was unjustifiable, so 
also of his men who had hired themselves 
to support him, I also sgree with him, 
as already observed, that after Dukhit was 
struok, his men іп а body attaeked Gober. 
dhan's men and drove them out. But I 
disagree with him in the view that the 
right of private defenee did not arise, or 
that they had exeeeded that right, or that 
there was time enough to have resourse 
to the authorities, Тһе: men on behalf of 
Dukhit were not members of an unlawful 
assembly, whether they had gathered there 
from before or had suddenly appeared, for 
their object was simply to protest Dukhit's 
direct possession byer the Khamar house 
and defend sgainst an aggression and trespass 
to the property of that house, They never 
beoame, at any subsequent stage of the 
oosurrenae, members of an unlawful as- 
sembly. Років ang Gooli are also, therefore, 
entitled to acquittal, and for the matter 
of that all the other four aecused persons 
whose ease on identification has already been 
gonsMered even if they were held to have 
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been present there and taken part in the 
Occurrense, 

I have arrived at this conclusion after 
having fully considered the authorities cited 
on both sides: Moher Shetkh v. Queen. Empress 
(3) and Bad Nath Dhanuk v. Emperor (2) 
on behalf of the Crown and Foucdar Rat vs 
Emperor (4), Sunder Buksh Singh v. Emperor 
(5), Ohandulla Sheikh v. Hmperor (6) 
on behalf of the appellants and I need 
hardly diseuss them. ` 

The result is that all the assused are 
entitled to aequittal and are hereby acquitted 
and set at liberty. Their conviction and 
sentenees are accordingly set aside and their 
bail bonds are saneelled, 


Conviction set aside, 


(3) 21 C. 392; 10 Ind, Dec, (N. a.) 893. 

(4) 44 Ind, Cas. 33; 8 P. L.J. 419; 4 P. LLW. 111; 
19 Cr. L. 7. 241; (1918) Pat, 254, ee 
(6) 48 Ind. Cas. 163; 8 P. 1, J. 653; (1918) Pat. 

859; 19 Or. L. J. 983. 
(6) 22 Ind, Cas. 993; 18 С. W. N, 276; 16 Cr. D, J. 
209. 


LAHORE HIGH COURT. 
CrivinaL APPEAL No, 541 or 1920, 
December 21, 1920, 

Present :— Mr. Jusliae Ssott-Smith. 
LADHA SINGH—Coxvict— 
APPELLANT 
versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 801, 307— 
Attempt to poison one person —Poison administered to. 
several—Small quantity of poison—Ofence. A 


Accused sent some sweetmeats containing arsenic 
to A. with the intention of causing her death. В and 
C. also shared the sweetmeats with A. and although 
all three of them became ill none of them died: 

Heid, (1) that the accused was guilty of an attenfpb 
to murder not only А, but also В. and Cy [р. 52, col. 
2 


(2) that the mere fact that the amount of arsenic 
was not sufficient to cause the death of A. made ло. 
difference. [p, 52, col. 2.] 

Appeal from the order of the Magistrate, 
First Olass, with вевііоп 30 powers, Mont- 
gomery, dated the 29th May 1920, 

Dr, Nand Lal, for the Appellant, * 


= 
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: Mr. Н, A. Herbert, Government Advooate, 
for the Respondent, 

JUDGMENT.—Ladha Singh has been 
sonvisted by a Magistrate, invested with 
sestion 30 powers, of attempting to murder 
three persons, viz, Musammat Amar Kaur, 
Musammat Qulab Devi and Gian Singh, and 
under seotion 307, Indian Penal Code, has 
been sentensed to seven years’ rigorous impri- 
sonment for the attempted murder of Musam- 
mat Amar Kaur, and to three years’ rigorous, 
imprisonment for the attempt to murder 
each of the other two persons, the sentences 
to run concurrently, The prosesution story, 
whioh will be found in the evidenee of Nanka 
Singh (P. W. No. 2), is set forth in great 
detail in the judgment of the Magistrate 
aud need not be repeated. The theory for 
the proseaution ig that Ladha Singh mixed 
arsenic in peras and sent them by the hand of 
his step-son Bakhshish Singh (P. W. No, 13) 
to his step-daughter Musimmat Amar Kaur 
with the intention that she should eat the 
poisoned stuff and die. She shared the 
sweetmeats with her neighbour Musammat 
Gulab Devi and with Gian Singh, her brother- 
in-law, who вате up and asked for some of 
it, Itis proved by the evidenca of Nanka 
Singh and others that after the death of 
Musammat Jowala Devi, the appellant’s 
wife ani mother of Musammat Amar 
Kaur and  Bakhshish Singh, relations 
became strained between the appellant on 
the one side and Musammat Amar Kaur 
and her husband's relations on the other. 
It is in evidense that Musammat Amar 
Kaur had gone to liva in her husband's 
house, that Ladha Singh wanted her to 
return to kis house in order that she might 
help to look.after his one year old baby 
whose mother had died, that Musammat Amar 
Kaur refased to return and that he tried 
to persuade her and on the last occasion 
went away saying that he had some for 
the lasttime. It is, I consider, clearly proved 
by the eyidense of Mul Singh, Labh Chand 
and Uttam Singh (P. Ws. Nos. 15, 6 and 4) 
that some ten days before the ossurrence 
the appellant through Mul Singh purchased 9 
` mashas of arsenio from Labh Ohand. The 
purchase was entered in Labh Ohand’s 
register in the name of Mul Singh because 
the latter was known to Labh Chand where- 
as the appellant was поё known to him, I 
ase absolutely no reason to disbelieve this 
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evidence, In addition to this, we have very 
reliable evidence of Nihal Singh, Lohna 
Singh and Hardit Singh (P. Ws. Nos. 8, 10 and 
16) to the effest that during the Polis 
investigation the appellant produced a pasket 
containing some 8 mashas of arsenic from 
his house. It has been sontended that 
Hardit Singh the Head Constable, bore 
a grudge against the appellant, but, in my 
opinion, no such grudge has been proved 
and I ses no reason to suppose that Hardit 
Singh has made up a false вача against the 
appellant. Munshi Ram (P. W. No. 3) has 
given evidence as to the purchase by the ap- 
pellant of peras from him, and Bakhshish Singh 
(P. W. No. 13) has described how the appellant 
gave a part of the peras to him to eat, and 
mixed some stuff whish he took out of his 
dab with the remainder, and sent it by his 
hand to his sister Musammat Amar Kaur, 
Musammat Gulab Devi and Muszmmat Amar 
Kaur (P. Ws. Nos, 11 and 12) have given evi- 
dence as to Bakhshish Singh’s bringing the 
sweatmeat to Musammat Amar Kaur and 
saying that Bhaiya, meaning thereby Ladha 
Singh, had sent it to her, Nanka Singh and 
Musammat Amar Kaur have deposed. to all 
the previous eiroumstanses and I am fully 
satisied that the appellant had a motive 
for oausing injury to Musammst Amar Kaur. 
It is possible, as she says, that the appellant 
had been making overtures to her, and it 
may, be, besause she rejested these and 
would not return to his house, that he made 
up his mind to kill bər, Proof of an adequase 
motive, however, is nobneoessary if the evidense 
that the appellant sent poisoned sweetmenatsa 
is otherwise strong. Shortly after they had 
partaken of the sweetmeats, Musammat Gulab 
Davi, Musammat Amar Kaur and Gian Singh 
were all taken ill with vomiting and purging, 
and the medioal evidenee, together with the 
Chemical Examiner’s report, satisfies me 
that? their illness was due ёо arsenioal 
poisoning. The mere faat that in Musammat 
Gulab Devi's excreta no arsenis was found 
is not at all eonelusive proof that she did 
not eat any  arsenie, beonuse it is quite 
possible that all the arsenis* taken was ex- 
pelled when she first began vomiting and 
purging and that the vomit and exerata suba 
sequently sollested and sant to the Ohemioal 
Examiner did not contain any arsenis,” lt 
із, in my opinion, very olearly proved, by 
reliable evidenee that Ladha Singh sent 
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poirored sweetmests to Musammat Amar 
Kaur with the intention of ssusing her death 
апа that Muzammot Amar Kaur, as well as 
Musammat Gulab Devi and Gian Singb, to 
whom she gave a part of ihe sweetmeat, all 
became rericusly ill as a sonsequence of 
partaking it, 

* Dr. Nand Lal Las raised two legal pointe, 
The first is that evenif the appellant san be 
eonvioted of attempting to murder Musammat 
Amar Kaur, he cannot be eonviated of any 
offense in regard to Musammat Gulab Devi 
and Gian Singh as he did not administer 
poison to them or intend that they should 
partake of the poisoned sweetmeats which he 
sent to Musammat Amar Kaur. Now, section 
801, Indian Penal Code, deals with the case 
of eulpable homicide by causing the death of 
a person other than the person whose death 
wan intended. Having regard to this seotion, 
I am quite clear that if either Musammat 


Gulab Devi or Gian Singh had died asa - 


eonsequenee of eating the poisoned sweet- 
meats, the appellant would have been guilty 
of murder beoause he would indirectly have 
enused their death. Inthe ease reported in 
Public Frosecutor v.  Mushunooru Surya- 
narayanamoorty (1) desided by a Full Benesh 
of the Madras High Court the facts were 
as follows: —S., with the intention of killing 
N., gave him poisoned halra to eat. N, aton 
little and threw the rest атау. This was 
picked upby EH. who ate it and died, 16 
was held that cn these fasts S. was guilty 
of murdering В. The law is fully dealt 
with in the judgment of the Court and I 
agree with the reasoning contained therein. 
If Musammat Gulab Devi and Gian Singh 
had died the appellant would have been 
guilty of murder. As they did not die but 
resoyered, the appellant is guilty of the 
offence deseribed in section 307, Indian 
Penal Code. 

The segond point urged is that the е НЕЗ 
sannot be convioted of an attempt to murder 
besause it is not proved that the amount 
of arsenis whish he caused to be taken 
was suffisiont in the natural course to cause 
death, The facts in the sase reported in 
Queen Empress v. Tylsha (2) are very similar 


EQ 18 Ind. Cas, 838; (1912) М. w N. 188; 11 M. Le 


T, 127; 18 Or. L. J, 145;22 М.І, J. 
"(220 A. 143; A. W, N AUN p" 9 Ind, Deo, 


(к. в.) 458, 


to those of the present case. There-it was 
found thata woman of twenty years of age 
had administered datura to three members 
of her family. They all recovered from the 
effects of the datura but it was held that 
she must be presumed to have known that 
the administration of datura was likely to 
eause death, and her conviotion under seotion 
307, Indian Peral Code, was maintained, 
Similarly, the appellant must be held to 
have known that the administration of 8 
deadly poison, sush as arsenic, was likely 
to cause death, and as he administered 
it with the intention of enusirg death and 
serious illness resulted therefrom from 
whieh tbe person to whom the arsenio was 
administered recovered, his conviction under 
seation 307 is justified. The appellant's act 
was intended to cause deeth and he did all 
be thought necessary for the carrying out 
of his objeot. Heoannot escape conviction 
merely because through some sause or other 
the pereons to whom.he administered the 
arsenis recovered, The present оаве is on 
all fours with the Allahabad oase and 
Illustration (d) of seetion 307, Indian Penal 
Code, also appears to meet the ense. The 
point, moreover, is nob very important, be. 
cause the appellant, even if he sould escape 
eonvietion under seotion 307, Indian Penal 
Code, could certainly be eonvioted under 
restion 828, Indian Penal Code, and iff 
thought it neséseary to alter the sonvietion 
to one urder that seotion, I should maintain 
the sentence. The appeal is dismissed. 


Appeal dismissed, 


MADRAS HIGH COURT.) 
ORIMINAL Revision Oase No. 836 or 1920. 
Oaiminat Revisiox Petition No, 271 oF 1920, 
September 27, 1920. 
Present:—-Mr, Justice Oldfield and 
Mr, Justice Hughes, 
BHOGIRAVATHU SOMANNA—<Accossp 
— PETITIONER 
versus 
KANDIVADA CHELAPATHI RAQ— 

ComPLAINANT— RESPONDENT, e 
Workman!s Breach lof Contract Act (XIII of 1859), a 1 


Vel. LX 
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v-Üomposilor, whether ‘artificer, workman or labourer" 
—Agreement to re-pay advance by periodical deductions 
from wages, whether within Act. 


A compositor in a Printing Press is an ‘artificer’ for 

the purposes of section 1 of the Workman’s Breach of 
Contract Act. 
+ Natuthodi Kunhi v. Chamu Nair, АЗ Ind. Cas. 787; 
4l M. 182; 38 M. L, J. 607; 22 M. L. T, 486; 19 Cr. 
L.J. 211; 6 L, W. 745; (1917) M. W.N. 825, dis- 
tinguished. 

An agreement betweenan employer and a work- 
man whereby the latter agrees to re-pay the advance 
received by him by periodical deductions from the 
amount of his wages and by working out the amount, 
is an agreement which falls under section 1 of the 
Act. 

Abdul Rasul v. Ismatlji, In те, 11 Ind. Cas. 586; 13 
Bom. L. R. 848; 12 Cr. L. J. 402 and High Court 
Proceedings, 9th January 1880, 1 Weir 681, disting- 
nished, 

Petition, under seotions 435 and 439 of the 
Ocde of Criminal Prosedure, 1898, praying 
the High Court to revise the order of the 
Court of the Stationary Sub-Magistrate, 
Ellore, dated the Ist June 1920, in O. O. 
No. 223 of 1920, 


FACTS appear from the judgment. 

Mr. К, B. Shenat, for the Petitioner.— 
The petitioner is a compositor in a Press. 
Though his work involves manual labour, 
the work of setting up types involves, to some 
extent, the use of brains also, It is not 
down right manual work. He sannot be 
called sn artifioer, workman or labourer 
Natuthodt Kunhy v. Ohamu Nair (1). 

The agreement in this ease provides for 
re payment of the advance within a specified 
time. The relationship  ereated is that 
of debtor and ereditor and not servant and 
master. See Abdul Rasul Ismatlii, In re (2) 
and High Oourt Proceedings, 9th January 1880 
(3). Petitioner cannot be dealt with under 
Aet XIII of 1859. 


Mr. V. L, Hthiraj, for the Pablis Proseou- 
tor, for the Orown and Mr, V. Suryanarayana, 
forthe Respondent.— A compositor has mainly 
to do manual work, Не is an artificer. 

Exhibit A, the agreement, provides for 
re-payment of the advance by periodieal 
deduations from the petitioner’s wages. The 
petitioner has to work out his advance. This 


is different from the agreements that were 
{1) 48 Ind. Cas. 787; 41 M. 182; 88 M. L. J, 607; 22 
M. L. T. 435; 19 Or. L, J, 211; 6 L. W. 745; (1917) М. 
W. N.826. 
5 DH Ind. Cas. 680; 13 Bom. L, R. 648; 12 Or. L. 
(3) 1 Weir 681, 
. 


in question in the cases sited by the peti- 
tioner's Vakil, 

ORDER.—The first question argued in 
this revision petition is whether the peti- 
tioner, who is a sompositor, is an artificer, 
workman or labourer within the meaning 
of Ast XIII of 1859. А compositor is 
defined in the Century Distionary as one 
who sets up type. Mr. Shenai on  peti- 
tioner’s behalf contends that, beeause he 
has to use bis brains to some extent in 
order to set type, he does not some within 
the seope of the Ast. Mr. Shenasi has relied 
onthe judgment of Alying, J., in Natuthoit 
Kunhi ү. Ohamu Nair (1), but that is not 
in point, We think that a compositor, in 
ordinary parlance, would be regarded as an 
artificer, if not as a workman. This point, 
therefore, fails. 

The remaining argument is that Exhibit A, 
the agreement between the petitioner and 
his master, simply orestes a relation of 
debtor and oreditor, not as a master with 
a wcrkman who has reseived an advance. 
Reliance is placed on the sonatrustion put 
by the Courtson what are alleged to be similar 
agreements in 45141 Rasul Ismailji, In re 
(2) and High Oourt Proceedings, 9th January 
18:0 (3). Neither of these cases is, in 
our opinior, analogous to the present. Inthe 
first the last sentence of the agreement provid- 
ed, quite generally, for re-payment of the ad. 
vanse made within а period whish was apesified 
although, no doubt, from the workman’s 
wages. In thesesond, similarly, the deposit 
or loan was to ba refunded at the olose 
of the period of the sontrast. In neither 
was there anything resembling the provi- 
sion in Exhibit A by which the advanos 
to the workman is to be re-paid by periodieal 
dedustions from the amount of his wages 
and should in any case be worked out by 
him. 

The revision petition fails and is dig- 
missed. 
ем. С.Р. 

Pelitson dismissed, 


з 
BARKAT v. EMPEROR, 


LAHORE HIGH COURT. | 
Criminal APPEAL No, 495 оғ 1920, 
Ostober 29, 1920, ` 
Present:— Mr. Shadi Lal, Chief Justice. 
BARKAT—OConviOoT— ÁPPELLANT 
versus 


EMPEROR--RESPONDENT. 
Criminal Procedure Code (Act V of 1898), з. 86— 
Qonwviction for several offences аб one trial —Separate 
sentences, whether can be passed, 


Where a person commits house-trespass and 
attempts to murder an occupant of the house he 
may be convicted of both these offences, but a 
separate sentence for each offence is not justified. 


Queen-Empress v. Malu, 23 В. 708 (Е. В.); 1 Bom. L. 
В, 142; 12 Ind. Dec. (м. в.) 472, followed. 


Appeal from the order of the Magistrate, 
First Class, Kasur, Distriet Lahore, with 
powers under sestion 30, Oriminal Procedure 
Code, dated the 8th July 1920. 

Lala Rama Nand, for Mavlvi Ghulam Muhy- 
ud- Din, for the Appellant. 

Sardar Mehtab Singh, S. B., Publis Pro- 
sesutor, for the Respondent. 


JUDGMENT,—The appellant, Barkat Ali, 
has been found guilty of having, on the 
night of the 10tb/iith May 1920, made an 
attempt to murder one Buti ; and has been 
sentenced under section 307, Indian Penal 
Code, to rigorous imprisonment for seven 
years, There oan be no doubt that the 
vistim wan brutally assaulted on the night 
in quéstion, and the medical evidense shows 
that-his nose bone was smashed into innumer- 
able fragments, and that the wound inflicted 
upon him was 2 inshes deep, 


The assault by the sonviat із deposed to 
not only by Buti, but also by his mistress 
Amda who was actually on the same bed 
with him at the time when he wasstruok. 
Farther, we have the evidence of the witness 
Kamil (who was admittedly living in the 
same Aaveli with Buti) to the effest that 
upon hearing the noise he came up .to tHe 
spot and saw the „appellant going away 
from the courtyard where the victim was 
elying wounded on acharpoy. I have carefully 
perused the evidense of all these witnesses 
and see no valid reason to distrust it, 


The vonvist puts forward the usual story 
that there was a fight batween him and 
‘the visttm in the course of whioh the latter 
fell down on a piece of wood and aseident- 
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ally injured his nose. This story is perfeetly 
absurd and deserves no serious sonsidera: 
tion. . 

It appears that the offender had made 
immoral adyanses to Buti's mistress Amda, 
whioh were not responded to by the latter. 
This ineensed the sonvist and led to a 
quarrel on the day preseding the night of 
the oesurrenae. Some friends, however, in- 
tervened, and there is evidenee on the record 
to show that the appellantdeparted with the 
threat that Amda would not spend the 
ensuing night with Buti. ` 

That there was a motive “for the assault 
does not admit of any serious doubt, and 
upon the direet testimony referred to above 
it is clear that 16 was the appellant who 
committed the assault. The only question 
is whether the oase fulfils the requirements 
of sestion 307, Indian Penal Code, or falls 
under sestion .325, Indian Penal Code. 
Now, the medioa) evidence shows that the 
blow was struck with tremendous force, and 
the bone of the nose, as stated above, was 
smashed into & large number of small pieces. 
There was profuse bleeding, and it was at 
one time feared that the viotim might die, 
It is, further, clear that the offender in- 
tended to kill his viotim or to cause such 
injury as he knew was likely to oause death. 
In these osircumstances, I am of opinion 
that the conviction under seation 307 is 
justified, and there is no adequate ground for 
interfering with the sentence. 

The learned Magistrate has sonvisted the 
appellant also under sestion 452, Indian 
Penal Code, and sentensed him to thres 
years’ rigorous imprisonment. Now, the 
sonyistion for criminal trespass ів teshnisally 
correct, bat І do not think that a separate 
sentense is justified, wide Queen Empress v. 
Malu (1). 

Aosordingly, I assept the appeal so far as 
to set aside the sentenoe imposed under section 
452, Indian Penal Code, In all other respeots 
the appealis dismissed. : 


Appeal dismissed, 


( mu 706 (Е. B.) 1 Bom, L, R.3142; 12 Ind, Dee, 
N. 8.) 472, 


Vol. LAJ) 
MAMIEEAM PILLAI, In re, 


MADRAS HIGH COURT, 
OntminaL Revision Case No. 412 or 1929, 
Criminat Revision Petition No, 840 
or 1920. 

October 8, 1920. 

Present: — Justiae Sir Abdur Rahim, Кт, 

In re MANIKKAM PILLAI-—PzTITIONER, 

Oriminal Procedure Code (Act V of 1898), s, 528— 
Transfer, order of, by competent Magistrate—Cancella- 
tion of order by superior Magistrate without notice to 
party who obtained original order, legality of. 


When а complainant has obtained from a com- 
petent Magistrate an order of transfer of a case 
made after hearing both the parties, a Magistrate of 
superior jurisdiction should not cancel the order and 
re.transfer the case to the original Magistrate with. 
out hearing the complainant in support of the order 
of. transfer. 

Petitior, under sestions 435 and 439 of the 
Code of Criminal Prosedure, 1898, praying 
the High Court to revise the order of the 
Court of the Additional Distriot Magistrate, 
Tanjore, dated the Ist July 1920, in D, Dis. 


No, 455 M. of 1920, preferred against the 
order of the Court of the Sub Divisional 
Magistrate, Kumbakonam, in D. Dis. 


No. 205 Magl. of 1920 (О. O. No. 164 of 
1920, on the file of the Oonrt of the Sta- 
tionary Sub Magistrate, Papanasam). 


FAOTS appear from the judgment. 

Mr, В, Srinivasa  A£yangar, for the Peti- 
tioner.—No order should be passed to the 
prejudice of a party without notisa to him 
and without giving him an opportunity of 
being heard against the order. It was 
eapecially nesessary in this case where the 
Sub- Divisional Magistrate had already made 
an order of transfer to the very Court from 
which the District Magistrate re-transferred 
it. Though notice is not required under the 
Code, it has been the invariable praotise 
to aot under the transfer seotions only after 
hearing both parties. 

Mr. V. L. Ethirai, for the Publis Prosecutor, 
for the Orown.—Sestion 528, Criminal Prose. 
dure Code, does not require that aation should 
. be taken under it only after hearing both 
the parties. The issue of notice is a matter 
in the discretion of the Court. 

ORDER. —In this sase the Additional Dis- 
triot Magistrate should have given notice 
to the petitioner, who was complainant in 
the oase, before making the order of 
transfer. The somplainant had obtained án 
‚ order for transfer of a certain criminal charge 
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fled i in the Stationary Sub Magiatrate's Court 
of Papanasam to the Sub. Magistrate's Court 
of Kumbakonam on the ground that he 
had reasons for apprehending that his ease 
would not be properly tried. Therenpon 
the aceused applied tothe Additional District 
Magistrate of Tanjore for re. transfer of the 
oase from the file of the Sub. Magistrate of 


"Kumbakonam to that of the Stationary Sub» 


Magistrate of Papanasam and the Additional 
District Magistrate made an order of transfer 
without giving any opportunity to the oom- 
plainant in the oase to be heard in support 
of the order of transfer whioh he had 
obtained from the Sub-Divisional Magistrate 
transferring the ease from the file of the 
Stationary Sub- Magistrate of Kumbakonam. 
It may be, as contended by the  Publis 
Prosecutor, that the law entitles the som. 
plainant to no notice, when a Magistrate 
proposes to act under sestion 528, Criminal 
Procedure Code. At the same time, ib is 
obvious that when the somplainant has 
obtained an order of transfer from а oom- 
petent Magistrate who made that order 
after hearing both the parties, a Magis- 
trate of superior jurisdiction should not 
oanael the order and  re.transfer the 
ease to the original Magistrate without 
hearing the complainant in support of the 
order of transfer which he had obtained, I 
set aside the order of the Additional Distriat 
Magistrate and direst the oase to be restored 
to thefile of the{Sub- Magistrate of Kumba- 
konam. 
M, C. Р. 
Order set aside: 
Oase. restored to file. 


LAHORE HIGH COURT, 
Carminat Revision PeTiTION No. 1113 оз 


December 16, 1920, = 
Present :— Mr. J ustioe Chevis. 
DANI—AcOU8ED—PETITIONER 


еы 
EMPEROR, TrR80UGR GIANI—Oompiatyaut 
— RESPONDENT, е 


Criminal Procedure Code (Act V of 1898) в, 427 = 
= 
. 
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Further enquiry, order for, when to be made —Penal 
Code (Act XLV of 1860),ss. 893, 325— Evidence that 
fighi occurred, whether sufficient jor conviction, 


Where the whole of the available prosecution 
evidence has been recorded, an order for further 
enquiry means simply a second trial on the same 
evidence. 

The mere fact that the District Magistrate places 


в different value on the evidence from that placed by | 


the Trial Court is not & good ground for directing 
further enquiry under section 437 of the Criminal 
Procedure Code. 

Unless the evidence is good enough to warrant a 
clear finding as to the facts and as to the guilt of the 
acoused no conviction under sections 328 and 825 of 
the Penal Code can be arrived at simply on the 
ground that enmity anda fight have been proved and 
that serious injuries have been caused in the fight. 


Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order of 
the District Magistrate, Rohtak, dated the 
10th April 1920, reversing that of the Ma- 
gistrate, -Second Olass, Sonepat, District 
Rohtak, dated the 12th January 1920. 

Lala Har Gopal, for the Petitioner. 

Dr. Nand Lal, for the Respondent, 

JUDGMENT,—The learned Magistrate іп 
this oase passed an order of discharge after 
recording a lengthy judgment in which he 
fully disoussed the evidense for the pro- 
seontion, In that judgment he points out 
the various diserepaneies, and holds that the 
evidence of the somplainant · is not to -be 
trusted, and that the offence bas not been 
proved, 

The District Magistrate has set aside the 
order of disoharge and has ordered the sage to 
be gent to the Sub-Divisional Magistrate for 
trial. I presume that this means в re-trial, 
Apparently, all the evidence available has 
already been recorded, so a retrial will 
simply be а second trial cn the same evi- 
dence. The same discrepancies will again 
osour, unless the witnesses re-shape their 
evidence ко ав to avoid this, 

The District Magistrate gives the follow- 
ing reasons for ordering a re-trial : ё 

1. The medical evidence shows that 
Giani received six injuries including a broken 

. gkull. : 

9. There was previous enmity and on 
the day in question there wasa fight between 
the two parties. 

8, The Dirtriote Magistrate does not 
ibink the disorepanoies зп tbe evidence or the 
__reasons given by tife Magistrate sufficient 
efor a discharge, ! 5 


~ 


INDIAN OASES, 


[1921 


As to No. 1 there is, of eourse, no doubt 
tbat Giani received injuries. 

As to No. 2 also, no doubt there was enmity 
and a fight ossurred. But unless the evidence 
is good enough to warrant a elear finding 
as to the facts and as to the guilt of the 
&ecused no convietion ean be arrived at. 

As to No. 3 the Magistrate's judgment is 
not, in my opinion, either manifestly perverra 
or foolish [See Emperor v. Kiru (1)], and I 
do not think that the mere fast that the 
District Magistrate places a different value 
on the direrepanoies ia a suffisient reason for 
a retrial, The discrepancies pointed ont 
are sertainly not, in my opinion, such as 
сап be regarded, as worthy of no considera- 
tion ab all. 

In my opinion, there is no good and suffi- 
sient ground for setting aside the order of 
discharge, and T accept this applieation and 
set aside the Distriet Magistrate’s order. 

Order set aside. 


(1) 11 Ind. Cas. 182; 10 Р. R. 1911 Cr; 24 P. W, R, - 
1911 Cr; 12 Cr, L. J. 864; 205 P. L, R, 1011. 





PATNA HIGH COURT, 
OrrminaL АрРЕАІ, No. 166 or 1920, 
October 2, 1920. 
Freient;— Mr. Justice Jwala Prasad and 
Mr. Justice Sultan Ahmed, 
MAKSUD ALI AND OTHERS— 
PETITIONERS— APPELLANTS 
tersus 
EMPEROR—Ppposire PARTY,” | 


Confession, retracted, value of—Value of confession ag 
against co-accused—Criminal Procedure Code (Act V 


‚ of 1898), ss. 164, 532— Confession, defective record of 


Procedure 


Though, as a matter of law, а conviction may be 
based upon а retracted confession if the Court oan 
come to the unhesitating conclusion that the con- 
fession is voluntary, yet, as a matter of prudence, no 
conviction should be based upon such a confession. 
Whatever value may be attached to the retracted 
confession of an accused person as against himself, 
the value to be attached to such a confession ag 
against а co-accused is exceedingly weak. [p. 68, 
cols. 1 & 2.) | 

Where it does not appear from the record that 
the Magistrate recording a confession gaye dye 
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warning to the accused, the confessionlis defective, 
but the defect can be cured under section 533 of 
the Criminal Procedure Code, if the Court on taking 
the evidence of the Magistrate is satisfied that the 
LE required by law was actually given. [р. 59, 
col. 1. 

Oriminsl appeal against the order, dated 
the 14th July 1920, of the Sessions Judge, 
Purnea. 

Mr. G. О, Pal, for the Appellante, 

The Government Pleader, for the Crown. 


'JUDGMENT,— The appellantr, together 
with one Fidvi Hussain, were tried under 
geotion 302, Indian Penal Code, by the learned 
Sessions Judge of Parnes with the aid of 
two aesessore, 

The present appellants were eonvioted by 
the learned Sessions Judge under sestion. 302, 
Indian Penal Oode and serteneed to trans- 
portation for life. The trial was with the aid 
of two assessors, one of them holding ‘that 
the seharge under section 302 had not been 
established against the appellants while the 
other assessor was of opinion that the 


саве had been satisfaetorily proved against - 


them, 

The prosesution ease may be stated as 
follows :— : $ 

The deseased Akbar Ali was the unsle of 
one of the proseoution witnesser, Tamizuddin, 
who lived jointly with the deseased at Mauza 
Ruhia. 

On the! morning of the 19th of March 
Tamizuddin eame to know that his unele 
Akbar Ali was missing. He made а search 
for him but to no purpose. No trase of 
Akbar Ali was found. In the evening on 
the 19th Tamiznddir, therefore, lodged an 
information at the Thana as regards the dis- 
appearance of his uncle. ..: - 


On his return from the Thana Tamizud- 
din met one of the witnesses in the case 
named Zulfat Hussain, and subsequently he 
also met another witness in tbe oase named 
Sahar Ali and learnt from them that the 
appellant Ohataru was seen by them to 
. have taken away his unele Akbar Ali from 

ihe Baitbaka of Zalfut Hussain on the 
preceding day, that is, the 18th Marsb, in 
the night. Getting this information Tamizud- 
din sent for Ohahru but he was absent from 
his house. On the Sunday following he 
again sent fer Chaharu at bis tonsa and 
questioned him as to the whereabouts 
of Akbar Ali. It is .admitted on all hands 
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that Chabaru had been a very great friend 
of Akbar Ali, Chahera first of all, the 
prcseeution ease ir, denied ary krowledge 
of the whereabouts of Akbar Ali, but being 
pressed hard he told Tamizuddin that he 
bad teken Akbar Ali while he was strolling 


‘about his door up toa Bansbari when certain 


persons seized him and earried him. away 
towards Karakbasti, Chabaru also mentioned 
that Faiz Bux, accused, had seen -this in. 
cident and, therefore, Tamizuddin went .and 
questioned him and Faiz Bux seems to Lave 
corroborated the statement of Chaharn. 
Tamizuddin getting this information from 
Ohsharu and Faiz Bux that possibly his 
unsle has been killed by the residents of 
Karakbasti went and repcrted the matter 
Bt the Thana next day stating tkat his 
ansle was probably murdered by some of the 
residents of Karakbasti, 

After lodging the information he returned 
home the same day. On the following 
Tuesday Amiruddin, one of the witnesses 
in the oase, informed Tamizuddin that 
he had learnt from some fishermen that 
they had ome soross a dead body in 
the Kanchan Jhil while they were fishing 
there, Upon this information two constables 
and several villagers were cent to that Jhil 
and they kept guard over it for that night, 
Next morning the Daroga Havildar and 
others came to the Jhil to.searsh for the dead 
body which was found and resognised as the 
dead body of Akbar Ali, The dead body was 
ultimately sent to Kissenganj for post mor. 
tem examination and after investigation the 
accused were sent up by the Police for 
trial. It is alleged that there had been 
several disputes between Akbar Ali and Fidvi 
Hussain aesused, and that on Friday presed. 
ing that Thursday on the night of which 
Akbar ali disappeared, there was .a eertain 
ceremony in the house of Fidvi Husein in 
sonnestion with whioh there wasa feast, It 
was alleged by the proseoution that Akbar 
Ali having had disputes with Fidvi Husain 
refused to go and persuaded others not to 
go to that feat. This is said to have 
annoyed Fidvi Hussain aud Һе thereupon 
instigated the appellants to murder tha 
deseased. Fidvi Hussain and the appellants, 
therefore, on these fasts were sent qp for 
trial as I have stated above, bpt Fidyi 
Hussain was acquitted? 
` The asọused' Faiz Bux was arrested. oy 
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the: 25th March: On the 27th he was taken 
to the Sub Divisional Offirer, Kissenganj, 
and his confession was recorded. Before his 
confession was recorded it appeara that he 
madea statementto the Police that a dhoti be- 
longing. to the deseased sould be found in the 
Kanshan Jhil, Accused Jagdeo was arrested 
onm the 16th April and his sonfeasion was 
recorded on the 17th April. 

-It' also appears from the evidense that 
&7pair of shoes belonging to the‘ deseased 
-was foünd' in the house of the appellant 
.Chabaru, and chadar belonging to the deseased 
was found in the house of the appellant 
Maksnd Ali. 

The osonviotion of Faiz Bur rests on his 
sonfession and the dissovery of the ‘artieles, 
The sonvistion of Jagdeo rests entirely upon 
.his sonfession. "The sonvietion of Maksud Ali 
depeuds entirely upon thedisaovery of a chadar 
in his house eoupled with the statement made 
by. the eonfessing: accused. The oonvietion 
of Ohahara is based upon the dissovery of 
the pair of shoes belonging to the deceased 
in his house as well as the evidence of 
Zulfat and Sahar Ali who said that they last 


saw... the  deeeased in his company on 
the 18th of Marob, ihe night of the 
овопггепое. ' ^ 


The case of Faiz Bux will be dealt with after 
we have :dealt with the oases of the other 
three’ appellants, ` 

Before we: deal with the sase of these 
accused individually, it may be pointed that 
-the confession of the acaused persons were 
retracted in the Court of the Committing 
Magistrate. 

The oase of Jadgeo rests, as I have stated 
above, upon his retracted confession, and 
though, as a matter of law, a conviction may be 
based upon a-retraoted confession if the Court 
ean oome to the unhesitating conclusion that 
the sonfession is voluntery, yet, as а matter of 
prudence, as has been held in the oase of 
Sofiruddeen, In re (1), Queen- Empress v. Атат. 
ullah (2), Queen-Hmpress у. Jadub Das (3), 
Queen- Empress v. Mahabir (4), по conviotion 

eshould be based upon sush a retrasted oon- 
fession, That being the consistent praetice 


(1) 2 0. L. В, 182 

(2) 21 W. R. Cr, 49; 128, L. R, Арр.'16. 

(в) 8% 0, 295; 40. W. E 129; 14 od. Dec. (x. э.) 
19 

(4) 18 A. 185 4 А. W.N, (1895) 227; 8 Ind, Doo, (к, а.) 
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of all the Courts in India, we have ab:o- 
lately no hesitation in refusing to ast upon 
the retrasted sonfession of this assused and 
conviet him. We, therefore, direst that he be 
acquitted forthwith. А 

The conviction of accused Maksud їз based 
upon the dise»very of the chadar and the 
retracted confession of the eo-aaocused, what- 
ever value may be attached to the retrasted 
eonfession of an accused, the value against the 
во assused of suoh -a retrasted confession ів 
exceedingly weak. In fact, eases have gone 
to the length of holding that no Court would 
be justified in acting upon suoh a confession. 
Bat even if that confession is considered, 
the corroboration whish the discovery of the 
chadar affords ів not sush on whioh we ean 
unhesitatingly oome to the conolusion that the 
sharge under sestion 302, Indian Penal Code, 
has been brought home to this asoused, 
The result, therefore, is that this accused 
must also be acquitted. 

The evidence against Ohaharu consista of the 
digsovery of the pair of shoes and the retracted 
confession of the soascused. In his oase, 
however, there is: an additional fast that he 
was last seen by Zalfut and Sahar with the: 
deoeased. This additional fast, however, does 
not.oarry the case further than the oase against 
accused Maksud whom. we. have just 
asquitted. Chaharu must, Шао, also be 
acquitted, 

We now some to the oase .of Faiz Bux. 
Against him there is the retrasted sonfession 
plus the diseovery of certain articles. There 
can be no doubt that the Police found the sloth 
(dhoti) in the Jhil after statement was made 
by him, There ean also be no doubt that he 
had mentioned in his confession that Chaharu 
had taken home the shoes of the deseased aud 
Maksud had taken the chadar and they wera 
found exactly as Faiz Bux had stated. These 
are eiroumstanoes whieh can undoubtedly 
afford 'eorroboration of the confession and 
if this confession is admissible we think that 
effect should be given to it'and the seoused 
should be oonvisted. The learned Vakil 
appearing on behalf of the appellant hae, 
however, contended that the irregularities 
committed by the learned Magistrate in re» 
cording the confession are such that the oon- 
fession should not be ndmitted at all. The 
learned Sub-Divisional’ Officer, it appears 
from the resord of the oonfession itself, 
started by putting а question to the agopsed, 
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" what do you want to say P?" Then he got 
down the statement of the assused. In the 
end, he put the following question :— 

Question.— Did you make this statement 
out of your own free. will Did nobody 
tutor you? ae 

Answer.—l am making these statements 
out of my own free- will, 


Question. When did the Polise srrest 


you? . ái А 
Answer,— Day before yesterday at 
Chatti, 
Then follows the usual certifisate, There 


is no record that he gave any warning to the 
acoused before recording his sonfession. It 
has repeatedly been pointed out that confes- 
sions so recorded are extremely defestive. 
Prejudice that may be caused fo the aseused 
persons by sush a record cannot be exaggerat- 
ed. This ease itself affords an illustration. 
This aeensed will be oonvioted проп а oone 
fession which, on the face of if, however, 
does not show that any warning was given 
to the acsused, Reference to oases of Ragho 
Laya v. Emperor (5) and Jiubodhun 
Bhutan у, Emperor (6) slearly shows that the 
Magistrate must satisfy himself that the 
sonfession which be is about to resord is 
voluntary. Such а sonfession, in the abseneé 
of any other provision of law whioh would 
by extraneous evidence make it admissible, 
sould nct be admitted at all, But the Legis- 
lature has, however, provided under seotion 
533, Criminal Prosedure Code, that defeota 
of this charaeter oan be remedied, Mr. 
Sharling has been examined in thé case and 
he has pledged hia oath that he gave due 
warning before recording the confession, 
He tells us that he told the acoused that he 
wasa Magistrate and any statement that he 
would make may go against him, that he 
should not make any statement whieh he 
did hot think proper to make, In short. he 
gave the acoused all the warning that the 
law required him to give. In the fase of 
the oath that he has taken in this даве, it is 
difficult for ns to cay that the nature of the 
confession was anything but voluntary and 
once we hold that the confession is voluntdry 
we are bourd to act upon it, and if we 
are bound to ноб upon it, we sie bound 


(Б) 40 Ind. Gas, 721; 18 Cr. L. J. 721. 
(6) 39 Ind. Cas, 991; (1917) Раё, 149; 1 P, L, W. 
388; 18 Or, L, J. 623. 
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to sonviet the aesused, If there had been no 
other oiroumstanees to ,eorroborate this 
eonfession we would have hesitated to 
сопуісё the asensed upon this «onfession. 
But when we find that there is evidence 
eorroborating the statement of the aseused in 
material partioulars we are bound to sesepi 
the finding that tbe confession was voluntary. 
We aceordingly uphold. the convistion of 
accused Faiz Bux. The result is, that bis 
appeal must be dismissed and the appeal of 
the other accused is allowed and they are 
direeted to be released forthwith. : 

Appeal рату allowed and partly dismissed, 


oman tO sm 


LAHORE HIGH COURT, 
OniminaL Revision No. 332 or 1920, 
July 17, 1920. 
Fresent:—Mr, Ohevis, Acting 
Chief Justiee, and Mr, Justice Dundas, 
EMPEROR-—A»rPRLLANT 

tersus . 


PAKHAR SINGH—Resronpenr, 
Northern India Canal and Drainage Act (VIII of 
1878), е. 10 (4)—" Authorised. distribution", meaning 
of —Distribution made by proprietary body of "village, 
whether authorised, i 


The words ;'authorised distribution” in clause (4) 
ofsection 70 of the Northern India Canal and 
Drainage Act, mean a distribution made by some 
authority, A distribution made simply by the 
proprietary body of a village cannot be regarded as 
an “authorised distribution”, within the meaning of 
the clause, [p. 60, col, 2.] . 

.Appeal from the order of the District 
Magistrate, Ludhiana, dated the 17th 
February 1920, reversing that of the 
Deputy ОоПеоіог and Magistrate, Second 
Claes, Jagraon, Distrist Ludhiana, dated the 
3rd Ostober 1919. 

Sardar Mehtab Singh, S. B, Publio .Pro. 
seeutor, for the Crown. k E 

JUDGMENT.— This, is an appeal by 
Government against an order of acquittal, 
The facte are as follows:—Pakhar Singh 
mortgaged 14 ligkas of hisland to Budh 
Singh. According to the arrangement 
which is in force in the village io whioh 
the parties belong, every man is allowed 4o 
use the water from the canal for a period 
of опе! ghari (== 24 minutes) for every 


even. bigkas „of... land, Pakhar ` Singh's 
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‘original turn lasted for six gharis but in 
`вопведпегоз of his having mortgaged 14 
bighas to Budh Singh te had to give 
up two gharís of his turn to Badh Singh. 
“When Pakhar Singh had used the water 
for four gharie, Badh Singh wanted to 
take his turr, but Pakhar Singh would 
поб agree and drove Buadh Singh away, 
Pakhar Singh’s defense is that he only 
mortgaged the land but. did not give up 
his rights of irrigating the remaining land 
for the -full period of six gharts, This 
defense was overruled by the Magistrate 
who held. that the right to use the water 
went with the land, so the Magistrate 
convisted Pakhar Singh under seotion 70 
(4) of the Canal and Drainage Ast, VIIL 
of 1873, and senteneed him to a fine of 
Rs. 10 or in default one week’s rigorous 
imprisonment. Pakhar Singh appealed to 
the Distrist Magistrate who agreed with 
the Magistrate on the merits, but held that 
the distribution of water with which 
Pakhar Singh interfered was not an 
pauthorized distribution" within the mean. 
ing of sestion 70 (4), 

We are informed by Sardar Mehtab 
Singh, who appears in this Court on 
behalf of the Crown, thatthe Canal Au- 
thorities distribute the water between the 
different villages, desiding how long each 
village is to have the use of the water, 
but that the internal disbribution in 
‚апу Village ів left to be setttled by the pro- 
-prietary body of that village, The question 
is, whether the distribution made by the 
villagers themselves is an authorised "distri- 
bution” within the meaning of section 70 
(4). It ie, as the learned District Magistrate 
deseribes it, a waribandi, based merely on. 
mutual agreement between.the persons who 
use the water. No dcubt the canal ao- 
thorities are quite eontent to leave it to 
the villagers to settle the internal distribution 
themselves, and so long өз the arrange- 
ment works smoothly there is no need for 
the Canal Authorities to interfere. But 
still we find ourselves unable to hold that 
sush distribution san be properly deseribed 
as an “authorizad distribution.” By the 
‘words “authorizad distribution” we under- 
stand, as does the District Magistrate, a 
distribation made by some authority, and 
ме sannot regard а ‘distribntion. made 
“simply, by the. proprietary body as . an 
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tion an 


‘proposed arrangemant, 


“authorized distribution” within the meso- 
ing of section 70 (4). 

It has been argued before us that it is 
merely а ease of the Revenue Authorities 
delegating their own authority to the 
villagers, and that the arranyawen'a male 
by the villagses are eonficmed by the 
Revenue Authorities icasmush as the latter 
realise water -rates in acoordanee with _ the 
distribution and thereby ratify the arrange. 
ments made by the villagers. No doubt, 
the Canal Authorities are quite willing to 
acsept the arrangements made by the 
villagers and to levy the water-rates aecord- 
ingly, but the mere fast that they assapt 
the distribution made by the villagers does 
поб, in our opinion, make that distribu» 
“authorized distribution" within 
the meaning of the Aot. It is urged that 
if the Canal Authorites are driven to make 
the internal distribution within each of 
the villages, this will entail a tremendous 
amount of extra trouble and labour, but 


‘we are unable fo sea why eash village 


should not be called on to submit а sshems 
for its own distribution whieh oan be 
sanctioned by the Canal Offiser eonoerned, 
In other words, the villagers бап still 
continue to make their own arrangements 
as before, but when the arrangement has 
onse been made in the village it oan be 
put up before a (anal Ofiser for sanction, 
When that ofiser has ones sanctioned the 
the distribution, 
though actually arranged by the village 
proprietore, will  besoms a distribution 
sanctioned by the Canal Offiser and will 
then have his authority. In the present 
case we are unable to find that the dis. 
tribution made by the villagers has ever 
been submitted to any Canal Offiser for 
approval or sanstion, All that appears is 
that, so long аз no trouble arises, the 
Oanal Aathorities are content to leave it 
to the villagers to make their own arrange- 
mente, We think it would be straining 
the law to hold that а distribation madg 
by the village proprietors is an "authorizsd 
distribution” within the meaning of sestion 70 
(4). We, therefore, agree with the finding of 
the learned District Magistrate and dismiss 
the appeal, 

Appeal dismissed, 


ELEGIT x СА "ES 
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ISRI PRASAD CHAWDHRI ©, WARASAT HUSSAIN, 


PATNA HIGH COURT. 
Osmina Revision No 425 or 1920. 
Ostober 2, 1920. 

.  Fresent:—Mr, Justice Jwala Prasad. 
ISRI PRASAD OHAWDHRI AND OTHERS, 
Ist PaRTY— PETITIORERS 
versus 

Shaikh WARASAT HUS3AIN, нр 


Parry—Opposite PARIY, 
Criminal Procedure Code (Act V of 1898), s. 145— 
vocoedings initiated on Police report— Jurisdiction. 


A Magistrate does not act without jurisdiction when 
he initiates proceedings under section 145 of the 
Criminal Procedure Code upon a Police report that 
there isa dispute likely to cause a breach of the 
peace. [p. 61, col. 1.] 


Mr. J, N. Matira, for the Petitioners, 

"Mr. Sami, for the Opposite Party. 

JUDGMENT.—This application was 
admitted on the ground that the Police 
report, upon which the proseeding of the 
Magistrate under seetion 145 of the Code 
of Orimiral Procedure was drawn up, did 
not diselose any apprehension of a breash 
of the peace. In the proceeding the Magis- 
trate bas referred to the report of the 
Police Sub Inspestor, dated the 2nd Novem- 
ber 1919, and says that he is satisfied 
from that report that there is a diepute 
likely to cantea breach of the pease, This 
report іе, therefore, the tasis of the pro- 
seeding, and if that report dces not 
afford any material for the Magistrate to 
be satisfied as to the existence of a “dispute 
likely to eause a breach of the peace”, 
the Magistrate will have no jurisdistion 
for instituting the prooveding under section 
145 of the Code. I entirely agree with 
the view expressed by Mr, Justice Sultan 
Ahmed in the oase of Ram  BSaroop 
Ohaudhury v. Musammat Darsano Koer (1) 
that if the Police report upon which the 
proseeding of the Magistrate is founded, 
does not diselose any dispute likely to 
cause в breach of the pease, the proseeding 
and the order of the Magistrate as to 
possession under sestion 145 based upon 
it will be wlfra vires, I also agree with 
the view that the previous report of any 
Police’ Officer not referred to by the 
Magistrate in the proseeding will be of no 
avail to show the existenee of such a dispute. 
We have, therefore, to confine ourselves 


„© 58 Ind. Cas. 252; 1 P. L, T. 387; 21 Or. U. J. 
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to the Poliee report in the present ease 
in order to see whether there was any 
material in that report to justify the 
Magistrate to say in the proseeding that 
he was satisfied of the. existence of а 
dispute likely to cause в breach of the peace. 
The enquiry of the Sub.Inspeotor was 
started upon tbe report of the chawkidar 
to the effect that the parties were colleat- 
ing mobs to plough the land in dispute 
and that sonsequently there would certainly 
ensue а severe rioting. А вору of this 
report of the chawkidar, noted in the 
Station Diary, was ineorporated in the 
report of the Sub-Inspestor. The Sub- 
Inspector made enquiries and sonoluded 
his report by & request to tbe Magistrate 
to take preventive aetion in order to pnt 
a stop "to the apprehended breach of the 
peace.” From this it would seem that the 
Bub.Inspeotor accepted the report of the 
chawkidar and assumed it to be correct 
for there was no meaning in his request 
for his reeommedation to the Magistrate 
to teke preventive nation. The Magistrate 
also eculd rot igncre the chawktdar’s 
report: of the parties collesting mobs and 
of there being a likelihood of a serious 
riot in coreequerce of tke dispute between 
the partier, inasmuch as the chawkidar's 
information was made а part and parcel of 
the Snb-Inspestor’s report. It was not a 
separate indererdent rrevious report sueh 
as is referred to in the deeision of Mr, 
Justice Sultan. Ahmed in the aforesaid 
ease relied upon by Mr. Haque, Apart 
from ithe chawkidar's report, there was 
material in the Sub-Inspestor’s report itself 
sontained in the eoneluding passage already 
referred to, upon which the Magistrate 
was eptitled to be satisfied in his mind 
of the existence of a dispute likely to cause a 
breash of the peace. 
e We cannot lock into the sufficiency or 
otherwise of the material. If there was 
no material at all їп the Police report, 
the Magistrate топа have no jurisdietion 
to institufe a proceeding under seotion 145 
of the Code, But this is not the «case 
here. The eonsluding words of the Police 
report may not be sufficient in the minds 
of others, yet they might be suffiofen& to 
satisfy the Magistrate. This would not 
oust the jurisdiction of the Magistrate „to 
take agtion under sestion 145 of the Code, 
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Thia has been made oleae: by the Fall 
Bensh desision of this Court in the oase 
of Parmessar Singh v.  Katlaspati (2) 
Chamier, C. J., observes a followa:— 
. ‘For instance, at one time it was said 
that a High Uoirt could examine the 
information that there was a likelihood of 
a breash of the pease, on which the 
Magistrate initiated the prossedings with a 
view to testing its reliability or sufficiency, 
but it is now well-settled that the sufficiency 
of the. information is entirely a matter for 
the Magistrate and that -the High Court 
will not require it to be farnished to him in any 
partioular form.” | 
` It will be dangerous to hold otherwise, 
The Magistrate being responsible for peace 
and order, his disoretion to inatifute a 
proseeding. under seotion 145 should be 
unfettered, provided be has before him 
material, however slight, for his being 
satisfied as to the existense of a disputa 
likely to cause а breach of the peacs. 
The Legislature has purposely laid down in 
clause (1) of sestion 145 of the new’ Code 
that all that the Magistrate need be satisfi- 
ed of, for the purpose of instituting pro- 
eseding under sestion 145, is that a 
dispnte likely to cause breash of the pease 
existed”, No longer the danger need now 
ba imminent or immediate. No longer 
the Magistrate should wait till the matters 
precipitate into a riot ending, perhaps, in 
bloodshed, which only а timely action 
under. section 145 oan avoid ог · prevent. 
7, therefore, hold that upon the meterials 
in the present oase the Magistrate was 
entitled to start the proceeding under 
nestion 145 and his action was not without 
jurisdiotion. · І need not refer to the other 
authorities sited by. Mr. Haque, for he 
eoneeded that the tuling already referred 
to [Ram Saroop Ohaudhury v. Musammat 
‘Darsano Kóer (1)] is the strongest} and 
approashes more nearly to the present case 
than others. True, * аз pointed out by 
Mr, Haque, witnesses during the enquiry do 
"hot speak of any danger toa breach of the 
peace, But there | is no necessity of any 
evidence being resorded on the point, for, 
after the proseeding ig legitimately started 
mnder blauze (1) of the sestion, the enquiry 
ander elfuse (4) is restricted the finding оц 
* {2) 85 Ind. Cas, 801; 1 P, І, J. 386 at p, 841; 1 P. 
L. W. 96,37 Cr. L, J, 869; (1917) Pat, 1. 
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of the possession of the parties. For tha 
same reason, the Magistrate is not required 
to record a finding оп the existense of a 
danger to the breash of the peace in his 
final order under olause (4), deslaring one of 
thé disputing parties to be in possession of 
the propriety. The petitioners did not offer 
any evidence of there being no danger to 
the breash of the pease, nor did they, it is 
conceded, urge this point in argument before 
the Magistrate. They did nof. avail them: 
selves of olause (5) of the sestion, under 
which it was open to them to show to the 
Magistrate that no such dispute, as was 
mentioned in the proseeding drawn up 
under elause (1), existed. The faot stated 
in the proseeding, that the Magistrate was 
satisfied as to the existence of dispute likely 
to sause a breach of the pease, remained, 
therefore, unchallenged at the trial, This 
shows that the Magistrate was right in the 
interpretation of the Police report and in his 
ooming to the sonslusion upon that report 
that à dispute likely to cause a breach of the 
pease existed. This also shows that the peti- 
tioners would not have raised this objection 
if the deoision of the Magistrate was not 
adverse to them on the question of possession. 
I do not think they oan be permitted to take 
this objection in revision unless there was a 
clear want of jurisdistion: Vide Kulada 
Kinkar Roy v. Danesh Mir (3). Their Lord. 
ships of the Oaloutta High Court observe as 
follows :— 

“But he contends that, as the Police 
report, upon whioh the Magistrate proseeded 
to draw up the initial order, was defestive 
and did not set out sufficient faota to justify 
an apprehension of the breach. of the pease, 
the whole proseedings were without juris- 
diction, and it is the duty of this Court to set 
aside the final order. We have no hesitation 
in holding that we ought not to вовейв to 
fhis sontention, Неге the petitioner, in the 
language of Coleridge, J. in Marsden v, 
Wardle (4), chose to wait and take the ohanee 
of judgment in his favour, and he cannot 
now be heard to complain of excess of juris- 
dietion and to slaim as matter of right that 
the proceedings should be quashed. The 
rule laid down by the Conrt of Appeal in 

(8) 33 О, 83 at p.46 2 С. L. Ј, 271; 2 Or. І, 
J. 670; 10 C. W. М. 257 (F. B.). 

(4) (1854) 3 EL-& Bl. 695 at. p. 701; 2 Com. L, В. 


1707; 23 Li J, Q. B. 263; 18 Jur, 578; 2 W, Е. 455; 97 
R. B, 711; 118 E. R, 1302, 
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Farquharson v. Morgan (5), namely, that entire fasts ond evidenee that the sasori 


where total absanos of jurisdiotion appears 
on the face of the presesdings in an inferior 
Oourt, the superior Oourt is bound to inter- 
fere, does not, even in its limited form, apply 
to the eireumstanses of this ease, and so far 
as we are aware, has never been adopted 
by the Courts of this country,” 

I, therefore, overrule the prinoipal objes- 
tion, upon which this application was admit- 
ted‘and the Rule was issued. 

Mr. Haque then -sontends that the order 
of the Magistrate is wrong, inagmueh as he 
has disoarded the dooumentary evidence of 
the parties as being valueless, has omitted 
to consider the mortgage-bonds and other 
documents produced by the petitioners and 
exhibited in the sase and has based his 
finding of possession in favour of the sesond 
party upon insufficient dooumentary evi- 
dence. 

І have oarefally sonsidered this argument 
‘and at first it appeared to me to be plansible, 
but on a full aonsideration I am, unable to 
agree with the contention of Mr. Haque. 
The Magistrate has considered the oral and 
dooumentary evidenae addused by the 
parties, No doubt, he thought the oral 
evidenee adduced by the parties as valueless, 
He was, however, of opinion that the 
doeumentary evidence was overwhelming 
and eonelusive as to the possession of the 
sesond party. He has detailed them seriatim 
A to B. It would appear that the road sess 
jamabandi filed by the proprietors inslading 
the family of leri the first party, and the 
desision of the butwara offiser in · the presence 
of first party whereby the names of the 
seeond party were recorded, conslusively prov- 
ed their possession of the land. The resent 
butwara paper, partioularly after contest, is 
under the law sonclusive.as to possession in a 
proseeding under sestion 145 of the Code. The 
name of the seoond party is further reeorded 
in the Zemindar’s Sarishta and rent receipts 
were granted by the first party, Ізгі Chaw- 
* dhri and his oo-partners. The oral evidence 
supported by the aforesaid documents, though 
in itself valueless, might very well oause 
preponderanse of evidences in favour of the 
seoond party. Therefore, the Magistrate’s 
finding i is unchallengable when he says:— 

‘I am satisfied on the sonsideration of the 


(5) (1894) LQ. B. 552; 63 L.J. 0. В. 474; 9 В. 
02; 70 L, Т, 152; 42 W, R, 306; 58 J, P. 495; 


party is in possession." 

' In face of this olear statement, it 8 
with any propriety be said that the Magis- 
trate did not consider the dosuments on 
behalf of the first party. There ie, therefore, 
no error of jurisdistion in the order passed 
by the Magistrate, 

The application: is кагор көйө; 

Rule discharged, 


UPPER BURMA JUDICIAL OOMMIS. 
SIONER'S COURT. Я 
- ORIMINAL Revision No. 383 or 1990. | 
May 10, 1920. 
Presené:—Mr. Heald, A. J. О. 
EMPEROR —Рковвоптов 
versus 

NGA PO SIN—Acocsup. 

Burma Towns Act (III of 1907), ss. 7 (1) KA, (D, 


9 (2)— Headman, duties of, whether include conveyance 
of dak—Refusal to assist headiman—Offence, 


16 is no part of the ordinary duty of в ward head. 
man to provide coolies to take out a Deputy Com. 
missioner’s letters from his headquarters. [p, 64, col, 
1. 


Therefore, where a person residing within a ward 
is requested by the headmanto convey letters to 
the Deputy Commissioner's camp and he fails to do 
so, he is not guilty ofan offence under section 9 (2) 
of the Burma Towns Act. гр. 64, col. 1.] 


JUDGMENT.— The headman of Min. 
gyaunggon ward in Bhamo Town was ordered 
by the Sub-Divisional Offiaer of Bhamo to 
provide a cooly to take letters to the Deputy 
Commissioner, who was on tour. The ward 
headman ordered one Po Sin, who is a 
fisherman, to go, but Po Sin failed to go, 
beeause, as he says, he was footsore -and 
his daughter was ill. The headman som. 
plained to the Sub-Divisional Magistrate, 


who transferred the complaint to the 
Additional Township Magistrate “for trial 
under seation 9 (2) of the Barma 


Towns Act.” The Magistrate tried Po Sin, 
and convicted him under that section, fining 
him Rs. 5. 

The District Magistrate, who is of course 
also Deputy Commissioner, called for the 
record in revision, and reported it to this 
Court for a ruling &* to whether or not Po 
Sin was rightly eonvyiated, 

Seetion 9 of the Teu Aot sys that 


,emergenoy,. 
requisition ealling on the headman to 


“obviously inapplicable. 
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every person résiding іп а ward shall, on 
the requisition of the headman, be bound to 
assist him in the  exeoutiou of his publie 
duties’ and that if he refuses or neglests to 
somply with any- lawful requisition of the 
headman he shall, in the absense of reason» 
able exouse, ba liable to fine. 

Section 7 spesifies the publio duties of a 
headman' and the District Magistrate 
suggests that the duty ‘ generally to assist 
all officers of the Government in the exeoution 
of their publio duties," may possible cover 
the present oase. 

There seems to be no ruling in.either 
Upper or Lower Barma exaotly on the point. 

"The саве of Queen Empress v. Nga Kauk 
(1) was in some respects similar, but the 
wording of the olanse on whish the desision 
was based was different. 

The: meaning- of olause (n) of sestion 
8 of the Village Ast, which corresponds 
to the clause (1) of section 7 of the Towns 
Ast to whioh the Distrisb Magistrate refers, 
“was considered in the case of King. Emperor v, 
"Lu Pe (2), but the oirsamstanoes of that case 
were different and the ruling is of little, if 
Any, lielp towards the decision of the point 
‘raised in the present oase, 

It seems to me that it is impossible to 
lay down’ any general rule and that eash 
‘ase must. be desided on its own merits. 

с [t'is possible to ooneeive circumstances 
‘ander whioh the refusal of a villager or 
resident of a ward to take a message from the 
‘headman to the Deputy Commissioner would 


‘be punishable under sestion 9 (2) of the 
.Towns Act, but it seems to me thatit is no 


part of the ordinary duty of a ward headman 


to provide soolies to take out a Deputy Oom. 
‘missioner’s letters 


from his head-quarters 
in the absenos of proof of any 
the Sub Divisional Offcer’s 


and thaf, 


perform that duty was not warranted b 
the provisions of section 7 of ihe Towns Ash 

The clause (k) of» sestion 7 to which 
the Township Magistrate’ referred, was 
It says merely that 
it is the duty of a ward headman to 
eolleet and furnish guides, earriage, and 
means of transport efor troops or Polise 
and provides that payment for those serviees 
must be* made in advance, In the present 


e (1) U. B. R. (1892.98) I, p. 321. 


(2) 4 &, В. R. 160; 7 Or. L, 7, 450. 
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oase there is no suggestion that any payment 
was ever tendered, and the servises required 
were not those mentioned in that clause. 

I am of opinion that the convistion in 
this case was mistaken, and, as the case 
has been reported by the District Magis- 
trate, І set aside the conviction and sen- 
tenoa and direst thatthe aconsed be acquitted 
and that the fine which has been paid be 
refunded. А 

Oonviction set aside, 





MADRAS HIGH COURT, 
OniuINAL Revision Oase No, 263 of 1920, 
OnriuINAL REVISION PETITION No. 215 
or 1920. 

Ostoher 8, 1920. 
Fresent:—Justioe Sir Abdur Rahim, Kr. 
In re PONNUSAMI PILLAI—AcOUSzD— 
PETITIONER, 

Madras Regulation (II of 1816), 8. 10— Village 


Magistrate, powers of-—Confinement in front of temple, 
legality of. 


Under section 10 of Madras Regulation II of 1816 

з Village Magistrate has power to enforce a sentence 

of confinement only in the village choultry and no- 

where else. Confinement of an accused person in 
front of a temple is illegal. 

the 


Petition, under sections 107 of 
Government of India Aot, and olause 27 
of the Letters Patent, praying the High 
Court to revise the judgment of the Court 
of the Village Magistrate, Vellai Adambar, in 
rie No. 1 of 1919, dated the 31st Desember 

19, 

Mr. E. Ganapatht Azyar, for the Petitioner. 

Mr. У. L. Ethiraj, for the Publis Prosesutor, 
for the Crown, 

ORDER.—Sestion 10 of Regulation II of 
1816 authorises the Village Magistrate to 
sentence a person guilty of oertain offences 
of a trivial nature to eonfinement in the 
village shoultry for a period поё exceeding 
12 hours. In this aane the accused was 
senteneed and plased in confinement in front 
of a temple whioh is said to ba a public 
plase in the village of Vellayathambur. 
The Village Magistrate bas power only to 
enforse the sentenee of sonfinement in the 
village choultry and nowhere else, [See 
Kumarasamt Chetty, In re (1)]. The sentence 
is, therefore, set aside, 

MCP, 


- - Order set aside, 
(1) 1 Weir 624, | 


а 


Vel, LX} 
MIYAN KHAN U, SARFARAZ КНАН, 


ALLAHABAD HIGH COURT, 
SEGND О.т, Арркль No. 1436 or 1217, 
June 2}, 1920. 
Present : —Mr. Justice Walsh and 
Mr. Justise Sulaiman, 
MIYAN KHANC-—PLAINTIEE— 
APPELLANT 
versus - 
` SARFARAZ KHAN AND OTHERS— 
D: Beapants-— ResPONDE TH. 
Civil Procedure Code (Act V of 1995), О II, v 2— 
Suit to recover immoveable property—Subsequent suit 
for mesne profits, whether barred. 


Inasmuch as a claim for mesne profits is based 
on а cause of action distinct from a claim for the 
recovery of immoveable property, Order II, rule 2 
of the Civil Procedure Code will not operate to bar 
&suit for mesne profits brought subsequently to a 
suit for possession. [p. 68. col. 1,] 

Second appeal against the deoree of the 
District Judge, Badaun, dated the 2th May 
1917, 

Mr. Lakshmi Narain, for the Appellant. 


JUDGMENT., 

Wars, J.—Oa the authority of the oase 
of Nandan Singh v. Ganga Parshad (1) and 
the ease of Ponnammil v, Ramamirda 
Aiyar (2), I think thas we have no alter. 
na ive but to restore the deoree of the 
first Court, allowing the appeal with costs 
here and hitherto. 

SULAIMAN, J, — This is an appeal arising 
out of a suit for mesne profits. It appears 
that on the 17th of August 1578 one 
Musammat Mohan Kuer who was only a 
limited owner, made a mortgage of the 
property for which mesne profits ara now 
.olaimed in fayoar of the defendants. It 
is now admitted that on the death of 
Mohan Kuer, Piarey Lal, her daughter's 
son, susseeded to the full proprietary 
interest in the property, the mortgage being 
good only.for her lifetime. On the 30th 
of September 1915, Piarey Lal sold his 
rights and interest to the plaintiff. Afcer 
this the plaintiff brought a suit for resovery 
'of possession of the property covered by 
the sale deed without olaiming any mesne 
profits. The exaet date on which the suit 
was brought is not apparent from the 
resord. On the 16th of Augast 1916 a 
desree for resovery of possession was passed 


(1) 20 Ind Cas 892; 85 A. 012; 11 A, L. J. 786, 
(2) 27 Ind Cas. 679: 38 M 8 9; 7 M. L. Т. 126, 28 
M L.J. 127; (1916) M. W. М, 130, 
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in favour of the plaintiff, After this desree, 
the plaintiff brought a suit for resovery of 
mesne profits for the year 18323 Fasli, on the 
16tb of September 1916. І may note that 
the year 1323 Fasli begins from a period 
previous to the execution of the sale-deed 
and extends right up tothe lith of Sep- 
tember 1916, that is to say, sometime 
after the passing of the deoree for posses. 
Bion. The Court of first instanoe decreed 
the snit. The learned District Judge dis. 
missed the suit, holding that the present 
claim was barred by Order П, rule 2 of the 
Code of Civil Prceedure. The plaintif 
somes upin second appeal to this Court, 
and the sase has been referred by a Single 
Judgeof this Court i» a  Bereh of two 
Judges. Oa behalf of the plaintiff it is 
contended that a claim for mesne profita 
arises out of quite an independent and 
distinet oause of action from that on the 
basis of which ‘a suit for recovery of posses- 
sion is brought, and that, therefore, the 
present olaim was in no way barred by 
the provisions of Order IJ, rule 2 of the 
Osda of Civil. Prosedare. La the old Ast, 
VIIL of 1259, insestion 10 there was an 
express provision under which а olaim for 
metne profits was deemed to be based on a 
distinct and separate cause of action from 
a olaim for recovery of possession. Act XIV 
of 1882 apparently introduced an alteration, 
Tne words of the present Aot, V of 1508, 
Order 1l, rule 4, are similar to seotion 44 
of Act ХІУ of 18852, and are as follows : — 
“ No sause cf action shall, unless with 
the leave of the Ooart, be joined with a 
suit for the recovery of immoveable pro- 
perty, except slaims for mesne profits or 
arrears Of rent in гевресё of tbe property 
slaimed or any part thereof.” On 
behalf of the appellant it is aontended that 
as Order II, rule 4 1з worded it ia quite 
cléar that the Code contemplates that the 
claim for mesne profitg is based on quite 
a distinct oause of action from the claim 
for the resovery of immoveable property. . 
lf the question had been res int gra, I might 


.have had some diffioulty $n accepting this 


interpretation of the rule, bat the Fall 
Benoh ease of Ponnamfhal v. Bamamjrda 
Aiyar (2) has interpreted this rule jn tHe 


“way sontended for by the learned Vakil 


for the appellant; and in the Fall Benoh* 
ease of. Nandan Singh v. Ganga Farshad (1) , 
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‚ an opinion has been expressed which to 
some extent supports his contention, In 
this latter oase it was distinstly held that 

. & olaim for arrears of rent is not on the 
same sanse of action as a olaim for pos. 

. session of the property. Now, а olaim for 
mesne profits and a claim for arrears of rent 

: stand on the same footing sofar as Order 
П, гше 4, is concerned. Т, therefore, think 
that the view expressed by the Fall Benoh 
is binding on this Court. The olaim is 

. not barred by Order II, rule 2 of the Code 

of Civil Proseiure; but ‘the plaintiff is 

entitled to mesne profits only from the 

, date of his sale-deed, dated the 30th of 

: September 1915, up to the end of the 

Faslt' year, This amount had been granted 

to him by the Court of first instanes, I 

would, therefore, restore the deoree of the 

first Court. 


Br тне Cotrt.—The order of the Court 
„ів that the degres of the lower Appellate 
'Oourt is set aside and the deeree of the 
. Court of first instance is restored with 
‘goats in all Courts, 


Order set aside. 


~ 


ak MADRAS HIGH COURT. 
APPEAL AGAINST Ogper No, 250 or 1919, 
Avgust 18, 1920, 
Present: — Justice Sir William Ayling, Kr, 
and Mr, Justice Odgers, 
. ALAJI ISEEK SAHIB 
` AND ANOTHER— Deranpants Nos, 2 AND 3— 
APPELLANTS 
versus 
VENGU ОНЕТТҮ AND oruggs— PLAINTIFF 
AND DuFenpasts Nos, 1,4,5, 6 AND 7— 
; Rasponpents, 

Civil Procedure Code (Act XIV of 1882}, в, 315— 
Civil Procedure Code : Асі V of 905), О XXI, v. 98 
— Auction-sale held under Act of '*h2-— Declaration of 
absence of ‘saleable, interest in judgment-debtor after 
enactment of new Code—Right of purchaser to refund 
of purchase-money. ` a 
* д purchaser aba Court sale held while Act XIV 
of 1 54 was in force Has the right to claim refund 
of the purchase-money by suit where it is after. 
warda declared that the judgment-debtor had no 
„ stleable interest in the property even though the 


^ 


INDIAN CASES, 


(1921 


declaration ig made after the enactment of the 
new Civil Procedure ode of 1403. [p #7, col. 2.) 

Mohideen Ibrahim v. Manamed Meera Levvat, 17 
Ind (as 4375; 3M. L 1.497 2M „Т 43 ; 11912) 
M. W. N. 1130, Tirumalaisami Nuduv Subraminiam 
Chettiar, 45 Ind Сав 09, М) M. L 0, and Abbott v. 
Minster of Lands, ( 85) A С. 426: 64 1. Ј. Р.О, 
167; 11 R 456: 72 L T. 407, distinguished. 

Colonial Sugar Refining Co. v Irving, (1905) A. O. 
269; 74 L. J. P. О. 745 92 L. T. 748; 21. T. L. B. 513, 
applied. ` d 

Appeal against the order of the Distriat 
Court, North Areot, in Appeal Sait No. 765 
of 1917, preferred against the  deeree 
of the Court of the Distriot  Munsif, 
Ohittur, in Original Suit No. 547 of 1916, 

FAOTS appear from the jadgment, 

Mr. L. A. Govindaragava Aiyar, for the 
Appellants.— The plaintiff's suit is not 
Sustainable baving regard to the provisions 
of Order XXI, rule 93, Civil Prosedure Code. 
Though the sale was held while the Civil 
Proeedure Code of 1884 was in forse the 
judisial deolaration that the judgment-debtor 
had no ealeable interest in the property 
sold was made only after the passing of the 
new Oode, The plaintiff, the Court anction- 
purebaser, oannot claim the benefit of 
section 315 of the old Code which gave him 
the rght to restitution of the purchase: 
money. Order XXI, rule 93of the new Code, 
which corresponds to the old seotion 3 5, does 
not presoribe such remedy for the anotion- 
purchaser unless, on his applisation to set 
aside the sale under rule 9:, See Mchideen 
Ibrahim v. Mahamed Meera Levvat (1) and 
Tirumalaisam? Naidu v. Subramaniam Oheltfar 


(2). Also Abbott wv. Minister of Lands 
(3). 
Mr. S, Т Srintvasagopilachart, for the 


Respondents,— The oases relied on by the 
otber side are applisable only to sales 
held under the new Oode. The statutory 
right toa refund of tbe purchase money in 
the eventuality of the judgment-debtor being 
found to have no saleable interest waa 
acquired by the yurebarer the moment the 
sale was beld under sestion 315, The sala, 
which is the potent fastor, was held under 
the old Code. The right of the parsbaser 
eannot be divested merely beoause the 
judgment debtor'as absense of interest was. 


(1) 17 Ind Cas 487; 28 M. L. J. 487; 12 M. L. T, 
481: (19 2. M W. М. 1180. 

(2) 4* Ind Cas 109; 40 M. 1009, 

8 ( £95, А. O. 425; 64 L J, P. О, 167; 11 R, 446 
72 L, T, 402, ч 
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declared after the passing of the naw Osia, 
The parcshasar would not hava bid at the 
auction if he had not the statatory safe- 
guard provided by section 315. 

JUDGMENT.—The facts antesedant to 
this oaae are thns summarised by the 
learned Distrist Judge: “The first defend- 
ant’s late husband obtained a deoree against 
two persons, Manisami and Arumugam, and 
attached oertain property and brought it 
to saleon 20.h Angast 1906. The plaintiff 
purchased certuin items and paid the money 
whish was applied to the deeree in rateable 
distributions, A third party then sued the 
plaintiff and first defendant's late husband. 
The suit was dismissed in 1907, bat the frat 
"appeal was allowed in 910 and the second 
appeal confirmed this in 1912 It was 
‘dealared that the judgment debtora had no 
saleable intarast and the sale was, therefore, 
set aside, 

Oa this, plaintiff susd to reaovar from 
first defeudant, as the raprasentativa of her 
late husbaad, the portion of the sale prise 
paid by him, whish bad been paid over 
to her husband in rateable distribution The 
Distrist Mansif dismissed the suit as not 
maintainable. The Distriot Jadge, on appeal 
held that the suit was maintainable and re- 
manded it for disposal on its merits. 
Against this the present appeal is preferred. 

The sole question is, whether the suit 
will lie. Mr. Govindaragava  Aiyar for 
appellants draws our attention to the 
ditferense batween section 315 of the old Civil 
Procedure Code and the corresponding provi- 
sion of the present Code, (Order ХХІ, rule 
93) and argues that under the present Coda 
where the judgment-debtor is found to have 
по“ saleable iaterest in the property sold, 
the austion рпгаһавег has no remedy at 
all except in eases where he himself ap- 
plies under rule 91 wishin the preseribed 
time tó havea the sale ваб aside. Ав aos 
thority he relies ou the judgment of Napier, 
“d, in Mohideen Ibrahim v. Mahamsd Meera 
Leveat (1) and of а later Banon of thia 
Ooart in Tiırumalaisami Май v. Subra. 
татат Oheti:ar (2). Lf the qaestion has 
to ba deaided solely with referense to the 
provisions of the present Code these eases 
are certainly authority for Mr. Govinda- 
ragava Aiyac’s contention, though wa desire 
to gaard ourselves against expressing oon- 
'wurrenee (as at present advised) in the 
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sonolusions therein arrived at, It is, however, 
unnecessary for us now to deside the 
somewhat diffisalt question of the position 
of the austion purshaser in sash oases, 
because thers is an important differentiating 
fastor in the oase before us. The sale 
with whish we аге eonserned was held 
in 1906 under tha old Code and that Code 
declared tnat, “when it is found that the 
judgment debtor has no saleable interest 
in the property whioh purported to ba 
sold and the purchaser is for that reason 
deprived of it, the purehaser shall be 
entitled to reseive back his purehase-money 
(with or without interest as the Court 
may direst) from any peraon to whom the 
purshase-money has been paid.” (Seotion 
315). Plaintiff in the present ease would пп. 
deniably hava bsen entitled to the right thus 
deslarad if the old Coda had remained in 
forse and, in our opinion, he is not deprived 
of its bsnefit by reason of the superas. 
sion of that Code by the present enastmant, 
The sale was held under the Civil Procedure 
Code of whioh the sestion above quoted 
was & part: this was in effect one of the 
eonditions of sale anda most important 
one at that. As already stated, we do not 
propose to disouss the state of affairs under 
the prasent Code. Bat is cannot be denied 
that the right of an austion purohaser to 
resover bask hig.money where it turns 
out that the jadgmant-dabtor had no interest 
in the property is a very potent fastor in 
determiaing the amount a reasonable man 
would bid. The aosenas of such a remedy 
and the consequent necessity of guarding 
himself agaioss the risk of total. loss of 
his money must tend to make a pradent 
man limit his bidding to something ma- 
terially below what he may estimate ба 
ba toe market value of the property. In 
tha present oase plaintiff must bə taken 
to*have made his bid in reliansg on the 
guarantes'of remedy ing certain eventuality 
given him by sestion 315 of the Code then 
in forse and he is, in our opinion, both . 
equitably and legally entitled to the banoefit 
of that provision in spite.ef the faet that 
the Legislatuce did not ehoose to reproduse 
it in the present Codes whish governs, the 
sales that take plage gfcer ite enagtment. 
16. is trae that the absense of. saleable 
interest in the jadgment debtor -was ‘not? 
declared till 1910, but this is immaterial, , 
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He is’ vone-th.less entitled to the benefit 
of the express deslaration of the law 
under which he purchared, that in а 
gertain eventuality he should have -bis 
remedy, We think the desision of their 
Lordships of the Privy Conneil in Colonial 
Sugar Refining Oo. v. Irving (4) ia very 
mush in point in this connection. To quote 
the words of Lord Macnaghten this is 
more thana matter of procedure, it touches 
a right in existence at the time of the passing 
of the Aet. We do not think the ease relied 
on by appellants’ Vakil, Abbot v. 
. Minister of Lands (3), bas any bearing on the 
question. That ease turned on the right 
to exereise an option, which was not in 
fast exersised until the law sonferring it 
was abrogated. The right to résover in 
`a certain eventuality elaimed in the present 
ease was а right whieh aserued the moment 
plaintiff paid tho sale price. 

The eonelusion we have taken on thie 
point is identieal with that arrived at by 
the learned Judges in Tirumulatsamt Naidu 
v. Subramaniam Ohetttar (&). 


We dismiss the appeal with eostas of first ` 


respondent. 


Appeal dismissed, 
M.C P. 


(4) (1905) A. 0. 869; 74 L.J, Р, О, 77; 921, T. 
788, 21 T, L, R. 513. 





ALLAHABAD HIGH COURT. 
Seconp Оти, Ар:кЕлт, No, 1174 «r 1917. 
July :5, 1920. 

Present i — Mr, Justiee Piggott and 
Mr. Juaties Gokul Prasad. 

GANGA PRASAD AND ANOFBER— 6 
Devexpants— APPELLANTS 
“versus 
RAM SARUP AND OTHERS— PLAINTIFES AND 
DEFEND NT8— RESPONDENT, 

Hindu Law—Joint family—Father, as manager, 
right of, to alienate family property Necessity—Burden 


of proof. К : 


* A" father, as manager of a joint Hindu family, 
has nofa general rigli to dispose of joint family 
property by way of sale or mortgage Even though 
“the mgney raised is used by him in some business 
‚ РУ which he expects to make more money. Where а 
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mortgage of family property by a father is sought 
to be enforced, the burden lies heavily on the person 
seeking to enforce it, of proving the existance of 
legal necessity fur the transaction [p. 69, cols. 1 & 2.] 


Sesond appeal against tne deerce of the 
Distriet Judge, Cawnpore, dated the 23rd 
May 1917. 

Dr. K. N, Katiu, for the Appellants, 

Mr. Damodar Das, for the Respondents, 


JUDGMENT.—This was a suit on a 
mortgage of the 2nd of May 1909. The 
mortgagors were two brothers, Newazi and 
Dhanna, Thesuitis brought by the mort- 
gages against these two, along with Ganga 
Prasad and Basant, the minor sons of 
Dhanna. The proverty alienated was a share 
in an ancestral house, of which share the 
present owners are admittedly tbe four 
defendants. The objest of the anit, of course, 
ia to bind the interest of tbe two minor 
defendants in the property sought to be 
brought to sale. The mortgage-debt is stat- 
ed inthe deed in snit at Rs. 500 It was 
made up as follows:—Rs. 269 was already 
doe to the mortgages upon а series of loans 
advanced to the morteagors on their personal 
security ; а sum of Rs, 231 was to be paid 
over at registration. The minors filed a 
separate written statement raising various 
defenses, We are only soncerned at present 
with the fact that they challenged the 
plaintiff to prove that the dum of Rs, 231 
was actually advanced and, sesondly, that, 
if advanaed, it was borrowed by the mort- 
gagors for any sagh legal nesessity as would 
entitle them to eharge the ancestral joint 
family property. 

The Court of frst ins'aneg found for the. 
plaintiff on all issues so far as these concerned 
tbe sum of Rs. 259, and the appeal now 
before us dosa not ahallenge the right of the 
plaintiff to obtain a decree for sale in respect ~ 
of thia sum with interest, 

The Trial Court, however, upheld the 
defence of the minors in respeat of the item 


`of Вз. 231 to its full extent, holding that if 


was not proved that this sash advance had 
ever been mate by the mortgagee: to the 
mortgagors On this finding, of eourse, the 
question of legal nesessity for this loan did 
not arise. in sppesl the learned Distriot 
Judge held that Ra. 231 had, in faot, been paid 
over by the mortgagee to the mortgagors at 
the time of registration, though not in the 
precenee of the Snb- Registrar. This is a find- 
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ing offaat by whish we are bound ani whish is 
not shallenged in the memorandum of apoesl 
before us. The question remains, whether 
this sum of Rs, 231 representa a debt insurred 
for legal nesessity, On one point whish has 
only ineidentally been taken by the learned 
Distriet Judge. the appellants are sertainly 
right. It appears that of the two appellanta 
in thia Court, namely, the two minor sons of 
Dhanns, Ganga Prasad, the elder, was in 
existenaa at the time when the mortgage iu 
suit was contrasted while Basant, the youn- 
ger, was born subsequently. The learned 
Distriet Judge has remarked inoidsntallg 
that, under these cireumatanses, Basant, at 
any rate, is not entitled to challenge the 
alienafion. Ол Ње principles laid down by 
a Bepoh of this Court in Tulshi Ram v. Babu 
Lal (1) it is suffisient that the elder of the 
~ two minors, Ganga Prasad, was in existence 
at tbe time of the alienation to enable this 
defence to be set up on behalf of his younger 
brother as well as of himself, There remains 
the question whether the learned Distriot 
Judge's finding that there was legal necessity 
for this loan of Rs, 231 is a eorreot finding, 
or is one with whioh we oan or should 
interfere in seaond appeal. The question of 
egal necessity is usually a mixed . question 
of faot and of law. The evidenos on whish 
ihe learned District Judge has seen fit to 
proseed is undoubtedly slender, but we are 
prepared to aesept so much of bis decision 
ав can be treated as a finding of fact. 16 
appears then that, at the time when this 
transaction was entered into, Newazi and 
Dhanna · were earrying on a business as son- 
frastors for the Saddle and Harness Factory 
at Cawnpore. They borrowed this sum of 
Rs, 231 for the purpose of this business. 
There the evidense stops, and the learned 
District Judge himself has recorded no 
finding whish goes beyond this, He seems 
to be of opinion that a father, as manager 
of a joint Hindu family, has a general right 
to dispose of joint family property by way 
of sale or mortgage, provided that the money 
thus raised is used by him in some business 
by which he expects to earn more money, 
In our opinion this is nota sorrest stateme:rt 
of the powers of the manager of a joint 
Hindu family, and a heavier birdea of proof 
lay upon the plaintiff mortgagee in this oase 


: (1) 40 Ind, -Оаз, 903; 8 A, b. J. 733; 33 4-654, 


bsfore he oould susseed аз regarda this loan 
of Rs, 231, Wa are sontent to refer to what 
is prastioally the latest authority on thi 
point, the desision of their Lordships of the 
Peivy Counsil in Saku Ram Ohandra v. 
Bhup Singh (2). Wa refer partisularly to 
the remarks regarding the onus of proof ia 
sush a suit as the prassnt, whioh are t3 b) 
found at page 445 ofthe report, In our 
opinion this appeal must suoseed. 

We set aside the daore6 of the lower 
Appellate Court and restore that of the 
Oourt of firat instanse so far as these 
present appellants ara sonuserned, Tha 
appellants in this Court will ba entitled 
to their oosts in this and in the lower 
Appellate Court. Тов aosts in this Court will 
inelude fees on the higher seale, We 
formally enlarge the times for payment to 
three (3) months from the date of this 
desree, 

Decree sel aside. 


(2) 39 Ind, Cas. 280; 39 А, 437; 21 С. W. N. 698; 1 
. L, W. 657, 15 A. L. J. 437; 19 Bom. L. R. 493; 26 
.L.J, 1 833 M.L. J. 14 (1917) M. W.N. 439; 
22 M, L. T, 2355 6 L. W, 213; 44 1, A. 126 (P. C.). 


MADRAS HIGH COURT. 
S«cosp Civic Arregi No 1791 or 1919, 
August 12, 1920. 

Present :—-Mr, Јазбіое Sidasiva Aiyar 
and Mr. Jastioa Napier. 

EMPIRE or INDIA LiFE ASSURANOR] 
COMPANY LIMITED, BOMBAY — 
DxrgNDANT No. I —APPELLANTE 
terius 
» З. NANU ALY AR— PLAINTIF p — 
RESPONDENT, 

Life Assurance Company—Afent, right of, to receive 
commission on premia paid subsequent to his dismiss 

aal. 


In the absence of a definite agreement to that 
effect, an Agent of a Life Assuratice Company is not 
entitled, on the termination of his services, to com- 
mission on subsequent premia paid by policy-holdera, 
in respect of policies secured by him, as his right to 
receive commission on suth policies lapses on ‘his 
dismissal. [p. 74, cols, 1&2] ^: - +o + . 

e 
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Sesond appeal against the decree of the 
Conrt of the Temporary Subordinate Jadge, 
Vellore, in Appeal Suit No. 2 of 1919, pre- 
ferred against the deeree of the Sonrt of 
the Distriat Munsif, Vellore, in Original Sait 
No. “507 of 1917. : 

.FAOTS: appear from the judgment. 

"Мг. Å. Krishn wami Atyar, (with him Mr. 
М. Pataniali Sastri), for the Appellant, — Тав 
lower court erred in allowing sommission 
to the respondent on premia paid by poliey- 
holders after the termination of his ageney. 
The respondent does not base his suit as for 
damages for wrongful diamissal. "Tbelower 
Court has ignored the book ‘Instructions to 
Agents,’ Exhibit Т, wich is part of the contract 
between the parties. Artiola 29 of that 
book elearly sets forth that the commission 
was payable only so long as the premiums 
were paid and the agent continued to re- 
present the sompany. Even if there was 
no such contract, the agent who is paid 
commission for ‘services to be rendered «will 
not be entitled to it when he is по longer 
in a position to render any service to 
the oómpany. See Albert Life Iasurance 
Arbitration, Lewin’s case (1). Ganerally, the 
servises for whieh an agentis paid by way 
of commiesion аге more substantial than the 
introduction of polisy-holders, They are in 
the Book of Instruotions, vide Artieles 31 
and 41, and 16 is only reasonable that the 
commission lapses on the termination of his 
Bgenoy. 

Mr. T. A. Vencatarama Gastri, for the Rə- 
spondent.— Generally, the commission is for 
the agent's introducing busines to the 
comipany. He is ontitled to commission on 
whatever is paid by customers whom he 
introdueed. in Bilbee v. Hasse & Oo. (2), 
Salomon v. Brownfield (3) and Gerahty v. 
Batnes (4), the oommission agent was 
allowed commission even after his severance 
from the prinoipal. 

JUDGMENT. 

NAPIER, J.—This seoond appeal arises “out 
of a suit by one $, Nanu Iyer against the 
Empire of India Life Assurance Do npany 
of'Bombay. The plaintiff alleges that he 
was once an agent of the вошрзпу and 
slaima n declaration and an account in respect 


) 15 Bolicitor's Jofrnal 825. 
e (2) (1859, ^ T L. R. 677. 
` (8) (1898) 12 T, L. Re 239. 
B (1908) 19 T. L. R. 664, 


of all premia paid by the  poliey holders 
in respest of all polisies procured by the 
plaintiff after the termination of the plaintiff's 
servicer ав agent, The plaintiff боза not allege 


that he was wrongfully dismissed or olaim' 


damages for wrorgful dianiiasal. The lower 
Appellate Court has found that he was an agent 
employed by the company and was properly 
dismissed for miscondust but, on the terms 
of his engagement, as found by itself, has 
held that the plaintiff ia entitled to premia 
on tbe original polisies obtained "through 
his efforts for three years prior to the suit, 
I aasapt the finding as to the ageney, but 
the imoortant question remains whether 
the lower Appellate Court has based its 
finding as to the terms of engagement on 
proper materials, The plaintiff alleged that 
he was engaged on sertain terms, but in 
his plaint did not state whether his engage- 
ment vas in writing or oral. In his evi- 
dense he endeavoured to establish that he 
was engaged on the terms of a letter, whieh 
is Exhibit F in the oase, his evidence being 
"she terms written to me by Venkataohela 
Iyer (that is the ohief agent) are mentioned 
in Exbibit F” The lower Ap»ellate Court 
has found that Exhibit F was not addressed 


to him nor any letter in those terms, and’ 


as Exhibit F is not a letter but а eiroular 
and as he has proved no other letter there 
aan be no doubt that this finding is correct, 
But the lower Appellate Oourt hae held 
that he was engaged on the terms set out 
iu & letter, Exhibit S. Now, Exhibit S is 


S 


not а letter addressed to the plaintiff, buta ` 


letter addressed by the Chief Agent for 
Madras to the Company at Bombay in 1913 
and ia his report about the plaintiff after 
the date of his dismissal. In that letter 
the agent states that the plaintiff had- been 
working under him until the 30th Maroh 
1912 under the terms of 10 per cent. oom» 
mission on tbe first year’s premia, 5 per cent, 
on renewals plus a bonus of one pər eent. 
on new eollections up to Rs. 1,000, 2 per 
oent, up to Hs. 3,000 and 3 per eent. above. 
Rs. 3,000 and he atates that be gave ond 
вору of the book of "Instruotions to Agents". 
to the plaintiff, The admiseions 
servant of the sompany must, of course, be 
taken altogether and the statement that the 
rub. agent was supplied with a вору of tbe. 

' [nstruotions to Agents" is part cf the 
admission as to the terms of persentage, 


by this 
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This. 
in. the ease. This has been ignored by the 
Suhordinate Judge, whereas it should 
have been treated as 
tract, 

The "Instrustions to Agents” sets ооё the 
terms of sommission and bonus commission 
and, as -the evidence shows .those rates 
have been: altered, the contract is varied 
ta that extent, but other terms undoubt- 
edly apply. Article 29 whioh is in that 
part of the book dealing with commission 
ів. aa. follows:—"* The sommission is allowed 
so; long as the premia are paid and the 
agent: sontinues to represent the sompany." 
This clause war, in my opinior, partof the 
contrast and this being wo the claim must 
fail in toto. 

Even if Artiole 29 was not incorporated in 
the. contraot, I should be of the same opinion. 
This claim by an agent or sub-agent to be 
entitled to renewal premia after his sonnes- 
tion with the company was severed, тва в 
subjest of a suit, О. З. No. 100 of 1899 
on the Original Side of the High Ocurt. 
In that suit the plaintiff alleged that he 
was. wrongfully dismissed and that he was 
entitled to reseive the future premia. Boddaw, 
J., held that he was properly dismissed for 
improper and fraudulent sondust and dis- 
missed the suit, The ваза went on appeal 
(O. S. Appeal No, 42 of 1899) before 
Shephard and Davies, JJ., and their Lord- 
ships held that, in the absence of any 
вревібе agreement for such payment, the 
agreement must be treated as binding only 
as long as the agensy lasted. 

. Another suit was filed on the Original 
Bide of the High Court in 1903, О, S. 
No. 1780f1903. In that suit the plaintiff, 
who were the head Madras Agents, had 
their agreement terminated by notice and 
not for misconduct, They alaimed that they 
were entitled to oommission on renewal 
premia a3 long as avy policy remained in 
forse whioh had been obtained by them or 
their sub agents. The ease was tried by 
"Moore, J., who found tbat tbe agreement in 
that ease was founded on Exhibits C and P, 
two Instruction Bocks, and he states that 
nothing is ssid in either of themas to 
whether the .commiseion is to continue to 
bə paid after the termination of the agenay 
or not, The learned Judge held that, as 
phere wps по elaim for: damages as gomp 


“Instructions to Agents” is Exhibit T: 


part of the oon-- 


pensation for wrongfal termination of.the: 


agenoy, the claim sould not ba sustained. 


Av &ppeal was filed from that desieion bat у 


withdrawn. 
` The slaim has lately. been renewed in a 
suit on the ^ mall Cause Side of the 


Dis- : 


triot Maneif's Court of Cuddapsh in Small 


Cause Snit No. 991 of 1915, 
brought bef-re a Benoh 
in Civil Revision Petition 


No. 933 of 


whieh : was’. 
of. this Court ` 


1916. That anit was against the defendants ` 


in this suit by another dismissed agent. 


Thera, tor, the plaintiff did not alaim that: 


he was wrongfírlly dismissed, The difference 


between that suit and this is, that the Court. 


found thatthe terme of the contract were in 


a letter, which was Exhibit А in that oase, : 


and which contains the terms set 
Exhibit F in this oase, and it does not 
appear that the bcok of 
Agents” was sent to the plaintiff, Anyhow, 


out in. 


"Instrnetions to` 


it ia not found to baye heen part of the. 


terms ofthe sontrast. 
dismissed: the suit relying upon a statement 


The Distriot Munsif: 


of Jaw in Halebury's Laws of Eogland, : 


Volume I, page 185, the judgment of tha 
Benoh of this Court in О. S. Appeal 
No, 42 of 1899 and the judgment of Mr, 
Justice Moore in О. 8. No.. 178 of 


of 1903, The Bench bas distingnished those . 


oases on grounds which, with all respest, 
lam unable to appresiate. 


The desision pre- . 


sents one diffisulty in that there is a seeming . 


sontradisiion on а finding of faat, 


The : 


learted Judges say that the "respondent: 
did not contend that ару part of peti- 


tioner’s elaim 
anything except the payments of ordinary 
premia on the original  polieies obtained 
through his efforts.’ The defendant being 
the same as in this suit it is easy to 
assertain what is meant by the word “re- 
newals” 
is atated not to be claiming. 
of fact, subsequent . premia on original 
polisies are renewals and are called re. 
newals in the books ofthis sompany, and 
are known as renewals in ordinary insur- 
apse parlance. When, therefore, the Benah 


related to renewals or to. 


in respect of whish the petitioner . 
As a matter . 


distinguishes the other Madras cases ор the - 


ground that they deal with the agent’s 
right to commission op payments 
in eorecquer oe of renewals they sre, with 
all respect, making a distinetion that does 


made _ 


not exist, for the claim inthe Madras esses . 
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was exaetly the same as the slaim in that sase 
with whieh they were dealing, namely, subse- 
quent premia on original policies whioh are in 
fast renewals, 

The only inguranse вазе to whioh our 
attention has been called is a decision of Lard 
Oasirné, L. О, reported in Alter? Life 
Insurance Arbitration, Lewin's casa (А). Im 
that case the Direstora of the Albart Company 
ehterad into au agreement with one Mr, 
Lawiu that he should aet as an agent for 
the Insurance Company on a salary of 
£ 250 with a commission of 10 per oent., 
ou tbe renewal premia on all polistes 
effested through him and in oasa of his 
retirement from his agensy a sommission 
of 5 per sent. for the remainder of his 
Пв on the renewal premia on all policies 
whieh had been effested through him The 


Oompany went into liquidation aod Mr. 
Lewin claimed to rank ая a oreditor in 
respest of the premis, which he would 


have earned after the olose of his servicas, 
basing his claim on the last clause above 


referred to. The Lord Chausallor held 
that it was entirely «lira vires of the. 
Direstors to provide for the paymant of 


sommission on renewal in базе of retire. 
ment of Mr. Lewin from tha agenoy. 
In that ваѕе there was salary as well as eom. 
mission ; but his Lordship thought that i$ was 
unreasonable and improper to agrea to pay 
aoommission after the retirement of the agent 
from his service just as 16 would have baen 
to agree to pay salary. Both salary aud 
sommission must Бе for servisas rendered 
and not for servises which are not rendered. 
It is to ba noted that it was not suggested 
in this case that the general language that 
the plaintiff was to have a commission of 
10 per sent. on the renewal premia on all 
polieiea effeotol through him would entitle 
him to resover commission on premia after 
retirement but that there was a speaifis 
contradt to tbat effect, This case is of 
value for the proposition that a врезібз 
slause being so unreasonable the absense of 
a specific clause either allowing or refusing 
in terms sannot lead to the inferenoa that 
anoh a right was contemplated or implied 
jn the agreement. With referense to his 
Lordehip’s observatiog that commission is for 
segvides rendered, it is to be nofed that 
Exhibit4T shows а olsa of serviess required 
of- agents in respect of renewals. Artigle 
2 


"^ [1951 
Зі of “Instructions to Agente” gives 
directions to the agent for astion to be 


taken when a polisy holder desires to have 
‘his poliay altered in any particular. Artiole 
41 deals with the daty of an agent on 
the death of any person assure’? in hia ageney 
and those duties are of a distinetly exacting 
nature. One very important duty of an 
agent will always be to impress upon 
poliey-holders the value of keeping up their 
premia and this ia espssially a work nesessary 
for the earning of the premia whiab, in the 
view taken by the Beneh in the sane under 
consideration, would have to ba done by 
some other agent while the original agent 
or his exssutors or his trastes in binkruptoy 
drew the proseeds for doing nothing at all. 
So far for insuranse oases. 


Mr. T. R. Venkatarama Sastri in the 
sourse of his able argument invited our 
attention fo a series of oases on sommission 
in respset of other business. The first oase 
is Bilbee v. Hasse $ Оо. (9), a desision of 
Lopes, L, J., sitting at Nisi Prius, In that 
oase bith the parties were butter merehanta 
the plaintiff having a large and extended 
business and the defendants only a small 
business. The defendants agreed with the 
plaintiff todo business with persons introdused 
by him and, "as regaria your commission you 
have agreed to: allow t} рег eent проп all 
orders exesuted by us and paid for by the 
seusbomers arising from your introdnotion." 
After а oer:ain time the defendants gave 
notíse to the plaintiff to closa his transas- 
tions on defendants’ bshalf, and a suit was 
brought Бэ raaover oon m' sion on business 
done, after his sevarause with the defendants 
with persons who had been introdused by 
the plaintiff, No oases wera quoted and 
the learned Lord Justica thought that the 
remedy in the hands of the defandants was 
to give up business transactions with persons 
inteoducel by the plaintiff. He held that 
the plaintiff was entitled to’ recover the 
commission. 


Tha next вазе is Boy? v. Mathers (5), a 
decision of the Court of Apnaal. The plaintiff 
was an advertising sontrastor and the defeni- 
ant, the proprietor ofa newspaper. The terms 
of the aontrast were that the plaintiff ahould 
ast as advertising aontrastor and sanvaaser 


(5) (1838) Ө T. L. В. 448, 
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in sonnestion with the paper aud should 
reséive from the defendant a commission 
of 25 per sent. on renewal orders of advertise- 
ments obtained from the plaintiff, The plaint: 
iffs employment was terminated and he 
brought a suit for a deslaration that he 
was entitled to commission оп renawals which 
were reseived after the determination of 
his employment. Kekewish, J., dismissed 
the suit and his decision was upheld by the 
Court of Appeal. Lindley, L, J., said that 
he воша not read the letteraas amountirg 
to в eontraet that the plaintiff was to 
receive a commission on all advertisemants 
appearing in the paper after he csasel to 
have nuything to do with it. He was to ba 
paid commission in respeot of his services 
and after he had cea.ed to ba іп а posi 
. tion to render any servises he was not to 
reosive anything. Bowen, L, J., and Kay, L. J., 
eoneurre1, 

.. Salomon v. Brownfield (3) is в cate tried at 
Nisi Prius by Mathew, J. The defendaota 
were pottery manufaeturers who employed 
the plaintiff to go to Australia and travel for 
them upon terms of their paying 7i per cent. 
on the vetamount of sash іп payment of 
goods orders for whish were obtained through 
him. The plaintiff's ssrviaes were terminat. 
ed in 1895 on three months! notice and 
he sought for a declaration that he 
was entitled tə the oommission on all 
orders obtained . from persons originally 
introdused by him though after the termi. 
nation of hisagenoy. Mathew, J., took the 
same view as Lopes, L. J., and gave judg- 


ment for the plaintiff but the desision of · 


the Court of. Appeal in Boyd v. Mathers (5) 
"was not brought to hia notice, 

Тав nex} вазе is the ease Gerahty v, Baines 
(4), а саве tried by Lord Alverstone, C. J. 
The plaintiff in that oase was an advertising 
agent and claimed а declaration that he was 
entitled to а sommission of 10 per sent. on all 
advertisements recsive!,the newspaper balong. 
ing to the defendante, from advertisers 
introduse1 by the plàinuff, evan subsequent 
to the determination of his employment as 
the defendant’s esnvasser. The terms of 
the eontraot gave no.sueh  spesifia right; 
the only referenee to renewal orders being 
that. Һә should ‘have “10 per cent, on all 
renewal orders òf sush advertisements so 
long as they were sent in within two yours 
gf. the. mnext---préyious -- order. .- A--masa 


of evidenes was salled to prove sustom 
and the oases of Bilbse v. Hasse & Oo. (2), 
Boyd v. Mothers (5) and Salomon v. Brownfield 
(3) were brought .to the  notise of the 
Court. The Lord Chief Justise told the 
Jary that no sustom had bean established 
aud left to them the question whether there 
was any agreement  betwéen the plaintiff 
and the defendants that the plaintiff should 
bs entitled to a commission on renewals 
of advartisements after the expiration of 
his employment as eanvasser, if so, whe. 
ther it was for any definite tims and if 
во, for what tima and on what terms. 
The Jury found that there was no sueh 
agresment bstwaen the parties and that 
the point had never been raised between 
then. The Lord Chief Juatise, agreeing 
with the Jury, said that, in his opinion, 
tha olaim must fail. The plaintiff was the 
defendant's canvasssr and it made no differ- 
enes that bia servises wera paid for by 
commission aud not by salary. These words 
have, І think, referenes to the language 
of Lord Cairns iu Albert Life Insurance 
Arbitration, L:win’s casó (1). He then 
continusd: "The position of a eanvasser was 
that of an agent who, so long as he was 
asting for his employers, was daily or 
weokly solicitingladvertisaments or ranewals,”” 
aud stated that, in his opinion, there must 
ba a special bargain proved to entitle an 
advertising agent to resover sommission for 
venewals after the termination of hie employ. 
ment. 


The last two oases are the judgments 
of the làsrned Judges of the Ohanoery side, 
Wilson’ v. Hirper (6) and Levy v. Goldhill 
& Oo. (7). These were cases of independent 
traders who were able, without interfer. 
ing with theie own business, to introdase 
sustomera to the defendants in the two 
54:03. In the one ease tha lingnage used 
was ‘nalf profits on reoeipt of orders. Same 
applies £2 reoest3 on ару aosounts intro- 
dased by yov, in the other case ‘5 per 
sent. on all goois supplisd to oustomera, 
introdused by you. We shall be pleased 


(в) (1908) 2 Ch. 870; 77 L. J. Ch. 607; 99 L T 
39". 


(7) (1917) 2 Oh. 297. 95 L. J. Oh, 693; "ur L. т 
44^; 61 S. J, 639; 33 T. L, Б. 479, 
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to pay. you the said 5 per sent, ав long as 
we do business with those yon plass on 
the books.’ In Wilson v. Harper (6) the son- 
flioting rulings were brought to the notice 
of Mr. Justice Neville and he held that 
the, plaintiff, not being an agent, was entitled 
to.resover.on the terms of the ontraot, 
In the latter case all the former eases, 
with е. exseption of the deeision of the 
Court -of Appeal in Boyd v. Mathers (5), 
were brought to.the notice of the learned 
Judge: and be appears to have followed 
the decision of.the Ovurt of Appeal on 
appeal from the desision of Lopes, L. J., 
in Bélbee v..Hasse & Oo. (2), Unfortunately, 
we have. no. report of that desision of the 
Qourt.of Appeal whieh waa only reported 
in- the Times Newspaper. Paterson, J., 
relies on the reported language of Bowen, 
L. J., and we do not know whether tbe learned 
Lord Justice, distinguished or dissented from 
bin former judgment in Boya v. Mathers (5). 
Those are all the oases. In my opinion 
it may very well be that, where the elaimant 
has to do nó, work beyond making the firet 
introduction of the customer to a trading 
firm, he oan claim commission on repeat 
orders but where, as in the language, of 
Cairns, L.O. andthe Oonrt of Appeal in 
Boyd v. Mathers (5), he is paid commission 
in respest of the services „and services 
are expested to be rendered in respeot of 
the renewals, when he bas consed to be 
in.a position to render the services he 
eannot slaim to reseive ihe commission. I 
prefer, therefore, to follow the reported саве 
ofthe Court. of Appeal and the earlier 
decision of this Court and hold that, in the 
absense of a definite agreement to that efteot, 
the right to reseive the commission lapses on 
ismissal. Р 

т result, the appeal must be allowed 
and the suit dismissed with sosta of the 


' . defendant throughout. 


.Sapanva Aryan, J.—In arriving at the, 
terms of the sontraet between the parties, 
L am inolined to hold that we ought to 
pe. guided by Exhibit F. than Exhibit S, 
There is, however, no insonsistensy between 
the two. But whgther we look to Exbibii 
F. or Exhibit 8. or to both, I agree entirely 
with my learned brother that the instruo. 
Hous fö "Agents, Exhibit’ T. which “the 
plaintiff “dishonestly denied having received 
ор looked into, ought also tobe sonsidered 
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for the assertainment of all the terms .of: 
the aontrast between the parties, Uon-. 
sidering, then, Exhibits Е, S. and T. together 
I am olear that Article 29 of Exhibit. T, 
governs the right to claim sommission, · It 
follows that when the plaintiff seased to re-. 
present the company he lost his right to olaim 
commission on renewals of premia made. 
after he seased to be the agent, Т, there- 
fore, agree that the appeal should be allowed 
and the suit dismissed with sosts in all 
Courts. Whether if Artiele 29 of Exhibit 
T. was not to be inoorporated. into the 
вопёгавё, the plaintiff's suit should even 
then fail is a very interesting question, 
Apart from the English authorities, I am 
inclined to agree with my learned brother 
that, where the duty of the agent does 
not cease with the first! introdustion of the 
customer to .the prinsipal, commissions 
could not be elaimed on payments made, 
by the oustomer after the agensy aeases and 
I вопепг in his observations on the judgment. 


in Oivil Revision Petition No. 933 of 
19.6. 
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` Appeal allowed ; 


Suit dismissed, 


ALLAHABAD HIGH COURT. 
First Оту, Appeat No. б or 1918, 
June 17, 1920, 

Present :—Sir Grimwood Meare, Kr., Chief 
Justice, and Mr. Justice Ryves. 
RAM KARANC-—PLAINTIFF— ÀAPPELLANT 

j versus 
Sri Thakur RAM NARAINJI AND 
А OTHERS — DEFE NDaNTS— 
RESPONDENTS. 

Qivil Procedure Code (Act V of 1908), 8 11—Rea 
judicata—Suit against defendant in rep esentative 
capacity—Defendant asserting personal rights—Guit 
decreed—Subsequent suit by defendant $m personal 
capacity for same rights—Suit, whether maintainable. 


R was sued as trustee and manager of an idol, 
im respect of the income of certain property of the 
éhdowment, he did not defend the suit in his fida 
ciary character bat asserted his own persoual rights 
$a the property and was unsuccossfal He then, 
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brought the present suit and his claim was precisely 
the same as his defence in the previous suit : 

Held, that the suit was not maintainable and was 
barred ur der section 11 of the Civil Procedure Code. 
Гр 76, col 1.] 

Pirat. appeal , fram the decision. of the 
Spbordinate Judge, Oawnpore, dated the 10th 
duly 1917. 

Mr Purrasotiam Das-Tandos, for the Ape 
pellant, ` 


The Hon'ble Dr. Tej Bahadur Sapru and: 


Mr. Kamla Fant Vermu, for the Respondents, 
: JODGMENT,.—This is an appeal .from 
the Court of the learned Subordinate Judge 
of Cawnpore who felt himself unable to 
go into the merita. of the claim of the 
plaintiff, holding that in the cironmstances 
fhe olam was harred by the dostrine of 
res judicata, We have to see whether 
that decision was well founded, and for 
that purpore it is necessary that we must 


~ ga into the previous history and the previous 


litigation. It appears that on the 27th of 
May 1890 oertain rersons, Munna Lal, 
Kamta Prasad, Debi Din and Lalta Prasad, 
sons of Kashi Din, and Ram, Karan and 
Behari Lal, aons. of Dat Ram, exesuted а 
deed of endowment by whish they made 
over certain property to an idol, Sri Thakur 
Ram Narainji, in oertain villages. Under 
that deed of endowment the appellant in 
the rresent appeal, being the plaintiff in 
the Court below, was appointed the manager 
and the other exeoutants and one outsider 
were appointed Fanches, 
duly effected as regards the properties in 
favour of the idol and there were provi- 
sions’ for the. payment of salaries to the 
Panches. The plaintiff, after the death of 
Kamta Prasad, besame president as well as 
manager, вой in the year 1909 disputes arose 
and those disputes onlminated in an aa'ion 
whioh was tried in the Court of the District 
Juige of Cawnpore in which Lalta Prasad 
and Madhukar Prasad were plaintiffs and 
the - present ‘plaintiff, Ram Karan, was 
defendant. That suit originated in this 


“way. Lalta Prasad was one of the men 


entitled to receive an annual salary, the 
sesond plaintiff was one of the eons of 
Muuna Lal, and they made an abplication 
under sestion 18 of Aot No. XX of 1862 
whieh was an appliestion that they might 
be allowed to sue, and the question that 
comes before a Court for desision when an 
application of that kind is made is, whether 
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there “are prima facie grounds for the 
institution: of a suit and whether such suit is 
likely to enure for benefit of the trust, 
These two plaintiffs proved tbemwelves to 
the satisfaction of the Court to be persons 
interested in tbe performanse.. of the 
trust whish had been oreated by the 
endowment and as svoh wera authorised 
by the Court to commence the proceedings, 
The proseedings had for their object the 
dismiasal of Ram Karan from bis position 
as president and manager, and the plaint- 
iffa alleged various acts whioh they said 
were improper and whish aonatituted mis. 
feasanos and breash of the trust. The 
first three on whieh they relied were, 
first, that, instead of taking Rs. 150 only 
by way of salary, he had throughout all 
the years in fast taken Rs. 300 and slaimed 
it es a olaim of right; the secind matter 
was that he had omitted to bring into 
the acssunts of the trust the income of 
oertain property which they sontended was: 
sovered by the clauses in the deed of endow- 
The third matter was that they 
asserted that certain grain pits were the 
property of the idol and that Ram Karan 


‘waa setting up a proprietary adverse title 


to them bimeelf. Now, undoubtedly, Ram 
Karan was sued in his oapacity as a 
trustee and if he had defended that action 
throughout without departing from that 
fidueiary oharacter, that is, taking no pleas 
other than those whioh were proper toa 
trustes, ib is possible that might have 
made a substantial difference in the oon- 
sideration of the ease. But when he was 
challenged with having dons all those 
three things he put пр a defense which 
ia familiarly known as that of confession 
and avoidanob, that is to say, he admitted 
that he .bad taken Rs, 300, he admitted 
that he had exsluded the profits of the 
amall portions of property from the accounts 
of the deed of endowment and he admitted 
also that he had not brought into oredit 
or schedule amongst the property of the 
trast -the grain pits. That was the con. 
fession. The avoidanse was an assertion 
by him that he was right and he stood 
up and said: ‘All that I have done in this - 
matter is sorrest. I hava taken Rs. 300, - 
I have taken the profits of the land and 
of the grain pits beoatse they are fy own, 
That is why I have dong во." And, there - 
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fore, he was setting up in the elearest 
possible terms a right personal to himself, 
a right under the deed as regards Rs. 300, 
a right of private proparty as ragi-di the 
small shares ia the pits and ашып a right 
of personal property ia the graian pits. In 
the action of Lalta Prasad and Madhuker 
Prasad, the learned3Distriot Judge west 
into all these three matters and desided 
eneh one of them against Ram Karan, 
the present plaintiff, 16 was not a desision 
which Ram Karan allowed to go unsontested 
by any means, because ib is clear, from 
an examination of the judgment in the oase 
whieh will be found from R 5 to R 15, 
that he fought eash item with persistence. 
Those were the, main three matters whieh 
desided the Judge in removing him from 
his offise. That nation was desided on the 
20th of Marsh 1913, Oa the 16th of 
February 1915 Ram Karan eommensed 
the suit in the Court of the Subordinate 
Jadge of Oawnpore in whioh he claimed 
in presise terms exastly the very three 
things whieh the Judge in the jadgment of 
1918 had desided were not his property at 
all, Now the Ooart. whieh decided the matter 
in 1913 was а sompetent Court to deside 
these three faots. They were desided, as 
we have said, -after a sontest and there 
were substantial ізвпев in the matter. In 
the present ease whioh is under appeal 
they are the three matters alone in issus, 
and the slaim of Ram Karan was, in the 
gesond action precisely the sam3 as his 
defence to the first action which had proved 
unsuscessful, that is to say, in the sesond 
aotion Ram Karan hoped to establish his 
own personal right to Rs. 300 a year and 
to the landed propsriy and to the graiu pits 
by exactly the same allegation whioh he 
put forward in the defence in the previous 
suit, Therefore, in our opinion, he somes 
precisely within the prohibition of the first 


part of section 11 of the Code of Civil, 


Proeedure, which fcrbids а Court to try 
apy issue in whiehethe matter direotly 
and substantially in issue has been direetly 
‘and substantially in isene in a former snit. 
Now, that is not the whole of section 11, 
aa there arises the further gansidera$ion 

-to whether thera is an identity of 
nari kn the 1913 suit and the 1915 suit 
baeauss the section says that the. issues 


must be between the same parties or batween. 
> 
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the patties under whoni they ОР апу of 
them claim, litigating under the same 
title in a Oourt sompstent to try sush 
subsequent sais Thera is us qre3tion 
that tha Caoari wai ssmoatont to try the 
іззаез whioh ik did, aal now wa havi to 
look at the ra»orl ani to se» whather it 
san fairly bə said that ths action wis 
bstwasen the sama partias or batwaea the 
parties under whom they or any of tham 
claim litigating under the same title. ‘The 
firat action, as we hava said, was between 
Lilt Prasad and Madhuker Prasad, bat 
a perusal of sestions 18 and 14 of Aot XX ^ 
of 1853 shows that those two men were 
not bringing an astion for any personal 
banefit or personal enrichment but were 
bringing it for and on behalf of the idol 
and for and on behalf of tha protection 
of the property of the idol Ram Karan, 
as we have said, was sued as trustee aud 
manager, bat during the sourse of tha 
сазе he assumed a different sharaster from 
that of trastes and manager and fought 
on the ground of his own personal rights. 
As regards the astion of 1915, the one now 
uader appeal, Rum Karan is asserting his 


'owu personal rights and he is asserting 


them against ‘Sri Thakur Ram  Naraiaji 
and the son of the Lalita Prasad and 
Madhuker Prasad and other persons. Dasid- 
ing аз we do, that in the first astion the 
plaintiffa ware merely representatives of the 
idol and that in that action Ram Karan 
fought on personal grounds аз ме ав on 
those of a trastea wa hava sama to the 
aonoluiion that the words of the section 
are satisisad and that all the nesessary 
elomants whioh aonstituo reg judiczta obtain 
ia thia ease, and io that view wa afen 
the desision of the Sadordioata Judge and 
dismiaa the appeal with oats sad fees on the 
higher soale. 


Appeal dismissed, 
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> MADRAS HIGH COURT, 
Scoonp О.т, ÀPeRAL No. 2020 ur 1918. 
January 29, 1520. 

Present — Mr Justice Sadasiva Aiyar 
and Mr. Justice Spenser. 
SUBBAMANIA PATTAR—Derenpant 
- No. 2—APPELLANT 
versus 
KRISHNA EMBRANDRI AND orsers— 
PLAINTIFFS AND LERENDANTs Nos, 1 AND 3— 


RESPONDENTS. > 

Malabar Law—Karnavan, powers 

' of —Decree-debts, transfer оў ~ Recital, false, in transler 

deed, effect of Decreein name of Anandravan, whe- 

„Һет belongs to tarwad—Presumption—Transfer of 

"Property Act (IV of 1582), эз. б, 7, 8, Be, _scope 
of. 


A decree-debt is moveable property and a 
karnavan of a Malabar íarwad has full power to 
alienate all moveable property belonging to the 
tarwad at his discretion and to realize debts due to 
the family in any manner he likes .and to sell move— 
ables and convertthem into money [p 79, cols & 2] 

Varanakot Narayanan Namburi v. Varanakot Nara- 
yanan Namburi, 2 M. 8z& ab p. 881; 5 Ind. Jur. 243; 1 
Ind. Dec. N.s.) 498, followed 

A third person who makes purchases of moveables 
including decrees and other debts for consideration 
from the 
bound to see to the application of the purchase-money 
ог to make enquiries whether there was necessity 

-for the alienation [p.7 , col 2] 

A purchaser of property for consideration from a 
person having power to convey full title to: the 
property is entitled to rely on all the powers vested 
in his vendor, which could enable that vendor to 
convey the complete title professed to be conveyed 
notwithstanding that the vendor mentions in the sale- 
deed that he derives his right to convey title by 
reason of facts whose truth or strength can be suo- 
cessfully attacked. False recitals as to under what 
particular state of facts he obtained his power to 
convey will not affect the title ofthe transferee, pro- 
vided that the transferor has got the power to give 
an absolute title and professes to convey such absolute 
title [p 7, col 2; p. t0, col. 1.] 

Per Sadasiva Aiyar, J “There i is no presumption 
that & bond ora decree standing in the name of a 
junior member of a tarwad belongs to the tarwad. Гр. 
79, col. 2.] 


Sesond appeal against the deeree of the 
Court of the Subordinate Judge, South 
‘Canara, in Appeal Suit No. 200 of 1917, 
: (Appeal Suit No. 145 of 1917, on the file of 
the Distriet Court), preferred against the 
decree of the Court of the Disfriet Munsif, 
Kasargod, in Original Suit No. 80 of 1916. 

FAVS appear from the judgment. 

Mr. О, V. Anantha Krishna Adyar, for the 
Appellant.—The Appellate Court erred in 
law in makiog а presumption tha: properties 
-gtanding in the name ofa junior member 
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karnavan of & Malabar tarwad із not - 
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of the taruwad belong to the tarwad. There 
is no sueh presumption of law. The posi- 
tion of the members of a Mitakshara 
family is different and the analogy sannot 
be extended to cases of Malabar tarwads, 
The onus of proof was wrongly thrown on 
first and sesond defendanta and the finding is 
incorreat as it proeeeda on such erroneous 
assumption, See Dharnu Shetti v. Dejomma 
(1) and Govinda Pantkker v. Nani (2). 


The karnaran saated within his powers 
in assigning tbe deeree. it was more than 
five years old and the assignee paid full 
consideration for it. In the absence. of 
fraud, the рогоћавег -need not be put on 
any sort of enquiry and cannot be deprived 
of his acquisition merely besause he had 
notiee that the junior members impeashed 
the alienation as being against the interests 
of the ¢aread. 

Granted that the karnavan had absolute 
powers of disposing cf the denree, a false 
recital in bis assignment-deed that it belonged 
to himself will not vitiate the transfer, 
what title he had, had been conveyed, 


Mr. C. Madhavan Nair, for the Respond- 
ents.— On the analogy of the Mitakshara 
caser, where property stands :in the name 
of an Anandra an, it must be presumed 
that he holds it for the ¢.rwad. In any 
ease, there is a distinet finding on a question 
of fast that it was larwad property. That 
finding was arrived at on'an analysis of 
the evidence adduced by both sides and a 
mere error in wrongly throwing the onus 
of prcof will not affest that finding. 

Whatever may be the karnavan’s powers 
over moveables, he made 16 appear in the 
deed of transfer to the second defendant and 
that the deoree debt was his self-acquisition, 
That is found to be false. The transfer, 
therefore, conveyed no title to the second 
defendant, Тһе seoond defendant purohased 
something whieh was not in existenoe. The 
tarwad was, therefore, entitled to exeeute the 
desree that was really in its favour, 


JUDGMENT, 
S.pasiva Alvar, J.—The second defendant 
ia the appellant. The seven plaintiffs’ are 
the junior members of'a Malabar Brahmin 


(1) 88 Jud. Cas, 262; 51, W. 269, (1917) Mew. N, 
535 
(2) 21 Ind. Cas. 211; 36 M, 304, 


karnavan, ; 
was a junior member iu 1906, obtained 
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Шот (tarwad of Brahmins is usually ealled 
Шот) of which the first defendant is the 
The first defendant, when he 


а simple bond in his name. Waile still a 
junior member, he obtained a dearee thereon 


іо his own name on 9th July. 1910. 


Three years afterwards (in 1913) he 


“besame the karsavan of the tarwad on the 


death of the prior karnavan. He treated the 
bond he obtained in 1906 and the deoree 


„thereon which he obtained in 1910 as his 


“the 


self-acquisition and transferred the dearee to 


“the sesond defendant on Sih Desember 1915, 


for a consideration of Rs. 650. The second 
defendant is a Pattar, while the plaintiff and 
first defendant are Embrandris. The 
third defendant is the judgment debtor under 
the dearee, 

Tbe plaintiff stated iu paragraph 11 of the 
plaint that "tbe second defendant lives 


“not far from the Шот of the plaintif and 


“above said subject to all risks." 


"knew very well that the dearee amount really 
‘belongs to the plaint.ff's tarwad 
. knowledge he fraudulently colluded with the 


With this 


first defendant and acsepted the assigament 
The plaint- 
iff, therefore, prayed for a deslaration that 
the amount under the deeree in Original 


.Suit No. 254 of 1910 is really due to the 


ta» wad of the plaintiff and the first defendant 


апа they prayed for other appurtenant reliefs, 


The District Munsif found (a) that the 


: amount of the bond of 19.6 belonged to the 


. . tarwad and, therefore, the deoree amount also 


‘belonged to the éarwad and not to the first 


defendant as his self acquisition; (b) that, ав 


‘the fa:wad had allowea tbe first defendant 
‘to appear as the ostensible private owner 
‘of the deoree and of the debt due under the 


bond for nearly ten years before this suit 
was brought and as the second defendant was 


' a bona fide purchaser for value aud а strarer 
-to the farwad, the £erwid is estopped from 
'eontending as against the sesond defendant 
.that the deeree amount belonged to it and 


from sontending that tbe firet defendant had 
no right to transfer it to the second de£andant, 
He, therefore, dismissed the plaintiff's suit. 


* Оп appeal the Subordinate Judge aonourred 
in the finding of the first Court that the 
money belonged to the plaintifi’s Zllom but 


. he held that though the second defendant paid 


consideration for the assignment and the 
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assignment to him was a real transastion he 
did not make proper euquiry whether the 
money belonged to the £:w d or to the first 
defendant in bis personal capasity and, there- 
fore, tha Sub Judge decreed the plaintiff's 
suit, 


In eesond appeal the appellant!a aontentiona 
are etated in grounds Nos. 3, 4, 5, б, 11 and 
15 of the memorandum, These son'ren'ions 
might be shortly stated thos— (a) the lower 
Appellate Oourt was wrong in its view 
is that the 
properties standing in the name of & junior 
member of a tarwad belongs to the tarwad 
unless the contrary is shown; it, there- 
fore, threw the barden of proof wrongly 
on the first and sesond defendants and 
ita finding that the bond and the deored 
belong d to the £arwad is, therefore, vitiated 
by this error of law. (b) The karnavin 
has, under the Malabar Law, full power of 
disposal over moveablea and his having as- 
signed a decree more than five years old for 
adequate consideration in order to realise the 
fruits of the decree was in .the usual and 
proper oourse of management, and it was also 
within those powers of the karnavan which 
cannot be oontrolled by the junior members, 
and mere noties that the junior members 
are charging the karnavın with asing 
against the interests of the £arwad cannot 
prevent title to moveable (or & dearee debt) 
property sold by the karn wan aud within 
his powers of disposal as Xarnavan, from 
vesting in the third person woo purchases 
for consideration, without himseif being 
guilty of any fraud against the tarwad, 


So far as the frst question as to whether 
the finding of the lower Appellate Court 


-that the dearee amount belongs to the tarwad 
-is concerned, E think it has to ba admitted 


that the lower Appellate Oourt was wrong 
in itg view that there was a presumption 
in favour of the £;rwad that the bond stand- 
ing in the name of a junior member belonga 
to the £arwad. Tbe matter has been fully 
considered in Go.indz Panikhe- v. Nani (2) 
and Dh mu Shetti v, Dejamma (1), and it 
has been held that there is no presumption 
either way. If there is no presumption 
either way, the plaintiffs soming in'o Court 
are to prove the facts whioh show that a bond 
in the name of the junior member із tarw:d 
property. Iam myself іпојіпей to hold what. 


^ ` 


‘Yol. LX] 
SUBRAMANIA PATIAR 0, KRISHNA EMBRANDRI. 


‘ever may be the presumption as ragards the 

bond in the nime of a junior member of a 
' Mitakahara family [вев аз to this barb «i Dasi 
v Baikuntha N t$ Das (3), though even in 
‘Mitakahara oases the presumption, in my 
opinion, in modern days is a very feeble onel, 
that as regards the Malabar ѓаши, the pre: 
sumption should be against the £arwad, The 
Subordinate Judge had relied only or mainly 
on the presumption whioh he erroneously 
thougLt should be raised in favour of the 
tarwid. I should be inclined to sət aside 
that finding and oall for a fresh finding, 
Ваё on the records I cea that both the Mansif 
‘and the Subordinate Judge have also gone 
into the evidense on both sides and have 
arrived at a concurrent finding that the 
money belonged to the #arwid and the Sab- 
ordinate Judge has relied on the presump- 
tion only aa а further support to his fiading 
-on the evidence, J, therefore, assept that 
finding, 

Then, we have got the nest and more 
important oontention on the appellant's 
side. The lower Appellate Court seems to 
have thought that if the desree amount 
belonged to the ¢irmad, the plaintiffa were 
at onse entitled to a deeree declaring that 
the alienation by the karnavan to the second 
defendant was invalid if the purohaser (seaond 
'defendant) knew that it belonged to the 
farwad, or even knew that it was olaimed 
as belonging to the tarwad by the first de- 
fendant’s Anandratan. I think that such a 
view is wholly erroneous. As stated in 
Moore's Malabar Law, page 162, quoting Mr. 
Jastisa T. L. Sirange, “the karnavan can 
alienate all moveable property, anaestral or 
self-acquired, at his dissretion," In fact, in 
the olden days, even a debt oontraoted by 
‘the kurnavan was presumed to have been for 
‘the use of the family and ehargeable on the 
-pstate, until the aontrary was shown aud it 
-was only іп Kutti Mannadiyar v. Payanu 
Mutian (4), that the contrary rule was laid 
dowa (in Travanoore, if sonsideration is 
‘proved for a bond exesuted by the karna an 
the rule still applies). S3 faras moveables 
aud properties in the nature of moveables are 
eoneerned, | have never heard it disputed 

(8) 22 Ind. Cas. 61; 26 M L. J, 243; 15 M. L. T. 
86; 1914 М. W. №. 42;14 А. L. 4,70; 19 C. L. 
J. 24 18 O. М, М. 423; 16 Bom. L, К. 101 


4Р. 0, 
(4) 8 M. 288; 1 Ind, Deo. (N. s.) 756, 
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that the karnavan has absolute powers over 
them including the power of realisation of 
debts due to the family in any manner ‘he 
likes and of selling moveables aud sonvart- 
ing them into money. It follows, that a third 
person who makes parshases of suah property 
for consideration is not bound to see to the 
applieation of the purehase money, or to 
make enquiries whether there was a necen- 
sity for the alienation, The rule applies 
with great fores in this case whether the 
property transferred is a desree more than 
five years old, no portion of the amount due 
under which had been realised and where 
a karnavan sella it for consideration to a 
third person, the title completely vests in the 
latter. 

It was, however, argued by Mr, Madhavan 
Nair for the respondent that, as in trans. 
ferring the decree to the seaond defendant, the 
first defendant (transferor) recited in the 
transfer deed that the decree amount belonged 
to himself as his self-acquisitiov, and as that 
was found against his transfer conveyed no 
title to the second defendant. The argument 
is that the sesond defendant  purohased 
a deoree supposed to belong to the first 
defendant as his eelf-asgnisition and whioh, 
therefore, did поб exist and not the 
decree whieh really existed and whieh 
belonged to the агай, I think this in. 
genious sontention sannot and ought not to 
be accepted. A purchaser of a property for 
sonsideration from а person having power 
to sonvey full title to the property is entitled 


to rely on all the powers vested in hia 
vendor whioh  eould enable that ven. 
dor to sonvey the complete title pro. 


fessed to be conveyed notwithstanding that 
the vendor mentions in the male-deed that 
he derives his right to aonvey title by reason 
of fasts whose truth or strength oan be 
Suooessíully attacked, Section 7 of the 
Transfer of Property Aot says: " Bvery 
person вошреѓепё to oontraot and entitled to 
transferable property or authorised. to dig. 
pose of transferuble property, not his own, 
is competent to transfer snah property ether 
absolutely or conditionally, in the  eiraum. 
staness, to the ez'ent and in the manner 
allowed and prese 502 by апу law „for the 
ime bring in foros". "Now, if the karnavan, 
acsording to the Malabar Law, is authorised” 
to dispose of the tarwad deeree-debt absolute. " 
ly and without condition, I do not see how 
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false recsitala as to under what particular 
state of facts he obtained his power to oonvsy 
aan affect the title of the transferee, provided 
the transferor has got the power to give an 


` absolute title and professes to sonvey suah ab- 


solute title, After section 7 follows another 
important, seotion viz , seation 8, in the Tans- 
fer of Property Aot. The latter seotion saye: 
“Unlssaa different intention i» expressed cr 
neoesearily implied, a transfer of property 
passes torthwi.h to the transferee all the 
interest which the transf ror ts then capable 
of pussimg im the property and in the legal 
inoident thereof" This sestion shows that 
the test ie, what interest the transferor is 
capable of passing in the property and not 
under what title he profes:es to have derived 
the power whioh makes him capable of 
passing such interest in the property. This is 
not a oase of a transfer by a person authoris. 
ed only under cireumstanoes in their nature 
variable to dispose of a property. Take the 
analogous oase of an executor who has got 
fall power of realising tbe testator'a property. 
Beoause he sella a property of the testator 
protessing to be both the legal and the 
equitable owner thereof and not merely 
es empowered in his exeeutor's aapacity to 
convey, it eannot be eontended that the pur- 
ehaser trom him does not get a good and 
complete title. It is only in the ose of 
immoveable property and in the ease of a 
person huving only restricted right to trans- 
fer sush immoveable property that any con- 
siderations as to reasonable enquiries, eto, 
on the part of the purchaser ara at all 
relevant and material under the Transfer of 
Property Aot ‘see section 38). In the вазе 
of moveable property, provided the vendor 
has got the power to give 8 good title, and 
vendee pays consideration, the vendor has 
absolute power to give sush title tothe pur- 
‘ghaser. Tne fact that the vendor professes 
to ехөгөібө that right and power, reoitfng 
false state of fests cannot affest the 
dee, i 

T might also state that the granting of a 
delaratory decree is & matter of disoretion 
with the Court. ° The plaintiffs have not even 
asked for ап injunction in their plaint against 
&he"sesond defendants executing the decree of 
.whiolfhe had obtained a transfer, but asked 
. only for а declaration of their own rights. 
Even on this ground, the lower Appellate 


* Qourt ought not to have granted the deslara- 
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tory desree, without dirseting the plaint to` 
be amended by the addition. of proper 

eonseqaential reliefs irregularly omitted бо 

ba asked for. 

Iu the result, 1 would allow the ‘appeal 
and restore the desree of the Diatriot Mansit. 
The plaintiffs will pay the sosta of the second 
defendant here and in the lower Appellate 
Court, 

Spancer, J. —It із argued that thera is no 
eaure of попоп for thia suit. The plaintiffs 
asked fora déoelaration that a deorse-debt 
assigned by the first defendant, who was the 
karnavin of their Пот, to 211 defendant 
represented money due to the [Шот and for 
leave to execute it, It has baen found by 
both the Courts below that the amount due 
under the decre belongs ta the Zlom, and 
we must acsept as correct this finding of fact. 
Bat the Courts overlooked the fast that the 
decree debt is moveable property and that a 
karnivan ofa Malabar tarwad has full pawar 
to aliengte all moveable property at hia dis- 
eretion, 

{Sse Moore's Malabar Law, 3rd Edition, 
page 162, and Vuranakot Nariyanan Namburt 
v. Varan:kot Narayanan Namburi (5) ; It is 
suggested that he was under tha necessity 
of raising monsy t» mset thea expenses of 
litigation, but whether this was sa has not 
basn clearly found. The assignment may be 
considered to haye sast a oloud on the title of 
the [illom on the finding that tha amount bes 
longed to it and,assuming that the first defend- 
aot was not acsing in their interests, and if 
so, the plaintiffs might at the diseretion of 
the Court be given a deslararion of title 
whioh is pari of the relief prayed for, in 
their plaint. Though the firat defendant gan- 
not be made assountable in respest of the 
income of the tarwad, yet he is liable for 
fraud [see Varanakot Nurayanan Namburs 
v. Varanakot Narayanan Namburi (5)], 
The fraud is alleged in paragraph 11 of 
the plaint, but the facts alleged in that 
paragraph do not amount to fraud, if, as 
it appears, the first defendant was aaetiug 
within his powers, There is по. issue or 
finding on the question of frand. It is, there- 
fore, unnecessary ќо oall for a finding from 
the Subordinate Judge on the question whe- 
ther tst defendant asted mala file, in assiga- 


(8) 2 M. 323-25 p.831; 5 Ind. Jur. 213; 1 Ind. Deo, 
N. в.) 498. . : Bes Я 
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ing the desree to sesond defendant, and un- 
nesessary to give the plaintiffsa deeliratocy 
deeree. L agree that the suit must fail and 
that the deoree of the District Mansit should 
be restored with: costs of sesond defendant 
here and in the lower Appellate Court. 


Appeal allowed. 


ALLAHABAD HIGH OOURT, 

Fiest APPZAL ЕвОМ Овреє No. 84 ox 1919. 

May 18, 1920, 
Present :— Мт. Justice Piggott and 
Mr. Justice Kanhaiya Lal. 
SUNDAR AND OTHERS-— PLaIN nizgs— 
APPELLANTS 
' Versus 
HABIB ОНІОК AND oraEaS —DEFENDANTS 
— RERPONDENTS. 

Civil Procedure Code (Act V of 1909), О. XLI, v. 10 
(2), O. XLIII, v. 1 (у, О. XLVII, rr 1, 4,7 —Appeat — 
Appellate Court, power of, to set aside order rejecting 
appeal for failure to furnish security for costs—Appeal, 
whether ies —Hevision— High Oout, interference by— 
Review, order granting —Appeal, grounds for, 


An order setting aside an order rejecting an appeal 
for failure of the appellans to furnish seourtty for 
the costs of the respondent is not appealable and 
where such order is made in the interests of justice, 
the High .'ourt will not interfere ia revision. [p. 82, 
col. 2; p. 88, col. 2.7 

The right of appeul given by Order XLITI, rule 1 
(w of the чіт Procedure Code against an order 
granting an application for review under Order 
X Vii, гше 4 of the Vode is subject to the conditions 
laid by rule 7 of the latter Order. l'herefore, an appeal 
which does not come within the four corners of that 
rule is not entertainable [p. 83, col 1.] 

Appeal trom an order of tne Subordinate 
Judge, Jaunpur, dated the 12th of April 
1919, 

рг. Е, №. Katyu, for the Appellante, 

. Mr, Mukhtar Ahmad, for the Respondents. 


JUDGMENT, 

, P1aaorr, J.— Toe matter now before us arises 
out of the following fasts. An appeal had 
been filed in the Court below by aertain persous 
who are the respondents in First Appeal from 
Order No. 84 of 1919, now before us. The 
opposite party, who are tne appellants now in 
this Oourt, made an application to the Conrt 
below asking that the appellants there should 
9 
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st 


be required to furnish səsurity for the costa 
of the appeal and of the Uonrb of first 
instanss, This application sama before the 
Court below on the 1st of Fabruary 1919. 
It із clear that the present respondents were 
there represented by a Counsel who was very 
imperfestly instrusted. Ha made no attempt 
to contest the application for security, but 
stated that his clients would furnish security 
if suitable time were given. For some reason 


not now apparent, the Court- only gave one: 


week and ordered security to be filed by the 
Sth of February. Ву that time the Presiding 
Officer of the Court who had passed the order 
of the lst of February had been transferred 
and the matter came bafore his susoessor, 
The appellants in that UOourt uow entered 
an appeatanse by the sama Pleader, but some 
of them at any rate also appeared in person, 
for we find an affidavit put in sworn to by 
one of them. ln this affidavit, and in the 
petition whioh asaompanied it, they sought 
to show oause against the order of February 
the Ist, 1919. Fasts were stated in the 
affidavit which, if assepted, would sertainly. 
amount to suffisient cause against the order 
requiring sesurity from those appellants, 
Tne Court seems to have heard argumenta 
on February the 8th but it passed orders on 
Fabruary the 10th, The order is a very 
summary one. The learned Subordinate 
Judge held, ic the first plase, that he was 
bound by his predesessor's order of February 
the Ist, 1919. Evan if this wera not so, ha 
said that; in his opinion, no snffisient oause 
was shown for his setting aside that order, 
He then went on to say that the appellanty 
bafore him neitber deposited the sosts or 
security for the same, оог asked for an extens 
sion of time. He, therefore, at once rejoated 
the appeal under the provisions of Order 
ALI, rule 10, clause (2) of the Code of Civil 
Peosedure. On February the 13th the ap- 
pellanta whose appeal had been thus rejeated 
presented an applisation tp the same Court 
asking for a re-sonsideration of the order of 
February the 10ih, They protested that 
toey had never understood that the failure 
of their application for re-somsideration of tha 
order of Fabruary the lst would involve the 
rejestion of their appeal, and in this воптавв- 
tion they invited the attgntion of the Sourt 
to the fast that the date fixed for hearing 
the appeal itself had not yet been reaghed. 


They now asked for reasonable extension of . 
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time within which to furnish the required 
security. The Court below reviewed its own 
order of February the 105Ь, 1919, and allowed 
the appellants & short extension of time 
within which to furnish security. Sesurity 
was furnished within the pressribed poriod 
and the Court thereupon ordered the appeal 
to be re-admitied ор to the pending file and 
to be веў down for hearing on tho merits. 
‘We have before us an appsnl from this order 
re-sdmitiing the appeal,and we also have а 
petition in revision against the same order 
presented by way of alternative, in case this 
Couxt should hold that no appeal lies. 16 
has not been contested before us that, so far 
as the extension of time was aoneerned with- 
iu whioh gesurity was to be furnished in the 
Conrt below, the Oourt had jurisdiction under 
Bection 148 of the present Oode of Civil Prz- 
eedure to enlarge the time sven efter the 
period originally fixed had expired, The 
diffonlty raised is as to the setting aside of 
fhe order of February the 10:1, 1919. It is 
contended that the Conrt whieh passed that 
order had become functus oficio во far ag this 
matter was concerned, that no provision is to 
be found in Order XLI, rule 10, or any of 
the other rules connected therewith, in any 
way analogous to those of Order XXV, rule 
2, olause (2) assording to which a Court of 
first instance whioh has dismissed a suit for 
failure to furnish seanrity for aosts has 
authority to set aside that dismissal, Hence, 
the oase for the appellants before us may 
fairly be stated thus: that the Court below 
has either misused its power under Order 
XLVII,rule 1 of the Cade of Oivil Procedure, 
in which asse an appeal lies against its order, 
vide Order XLIII (i) (w) ofthe Code of Civil 
Procedure, or 16 has acted wholly without 
jurisdietion, in whieh oase the interference 
of this Court ів sought under gestion 115 of 
the Code of Oivil Procedure. A number of 
matters have been toushed upon in argurfent 
before us, The ease most directly bearing 
onthe point is that of Balwant Singh v. 
Daulat Singh (1) desided by their Lordships 
of the Privy Council This decision has 
minae been sommented upon as having been 
passed upon a very pesuliar state of facts 
.anü as not being adequate authority for the 
propssitions of law,seó forth in the head-note 
. to the report in question. it sannot be 


- (1) 8 A. 816; 181, A. 67; 4 Sax, P, О, J, 707. 
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denied, however, that in the вазе in question 
this Court had refused to entertain an appli- 
sation in substance similar to that made to 
the Oourt below by the appellants in that 
Court on Febrnary the 13th, 1919, and had 
refused to do so on the express ground that 
the order passed by this Court had been 
one under section 549 of the former Code 
of Civil Prosedure sorresponding with Order 
XLI, rule 10, and that no authority was given 
bo the Court by that seation to re-sonsider its 
own desision upon cause subsequently shown. 


Their Lordships made it а  distinot 
matter for complaint that this Oourt 
should have taken up this attitude 


and should for this reason have refused to 
consider whether the appellant ta this Court 
was not entitled, under the ciranmstanoes, to 
have his appeal resiored to the pending file on 
his furnishing the security whioh he had in 
fhe first instance failed to furnish, They 
seb aside the order of this Court and re-plao- 
ed it by an order directing his appeal to be. 
restored to the pending file of this Court, 
Subject fo reasonable conditions. I find it 
impossible to say tbat this is not authority 
for the proposition that this Court, at any 
rate, may re-consider, upon sange subsequent- 
ly shown, an order rejeating an appeal under 
Order XLI, rule 10, clause (2) of the Code of 
Civil Prosedure, and it does not seam to me 
that any good reason can be auggested for 
holding that a power of this nature is in- 
herent in this Court but not in subordinate 
Courts of Appeal. This deoision of the Privy 
Qounsil was dizeussed by a Benoh of this 
Court in the ease of Firczt Begam ч. Abdul 
Latif Khan (2). In that case the Court. 
below whieh had rejected an appeal under 
sestion 549 of the former Oode of Civil Pro- 
cedures had also rejested an applioation to 
readmit that appeal to its pending file, Tho 
one question for desision before this Court 
was whether an appeal lay against an order 
rejecting such an application. The learned 
Judges held, and beyond question they were 
right in holding, that no appeal lay againat 
Buah an order. Everything else in the 
reported judgment is of the nature of obiter 
dicta, The learned Judges did, however, 
call attention to the fact that there were 
no provisions in section 549 of the Code of 


(2) 30 А. 143; 6 А.І, J. 109; A. W. N, (1908) 53; 
8 M, L. T, 221, 
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Oivil Prosedura for the re-admission of an 
appeal which had been rajested under that 
sestion corresponding with thosa бо ba found 
in вевііоп 381 of the former Code and Order 
XXY rule 2 of the present Code,whish govern- 
ed the action of Courts of first instanca. 
They suggested that the matter was oue for 
ihe attention of the Legislature. We find, 
further, that in the case of  Sankaralinga 
Ohettt v, Annamalai Ohetti (3), a Bansh of the 
Madras High Court purporting to found their 
` daeision upon the views expressed by this Court 
in Firoet Begam v. Abdul Latif Khan (2), held 
that no application was entertsinabla for 
setting aside an order rejesting an appeal 
under section 549 cf the Cade of Civil Pro- 
cedure (Act ХІУ of 18:2), 

І feel bound to say that the matter is поб 
to my mind free from diffisulty, 
Л am concerned, I am prepared to dispose of 
the appeal and the appliaation in revision 
before us on the following very simple 
grounds. Theright of appeal given by Order 
XLII, rule 1 (w) against an order grant- 
ing an applisation for review under rule 4 
of Order XLYII ia undoubtedly subjeat to 
the conditions laid down by Order XLVII, 
rule 7, In my opinion, the appeal before us 
,oannot be read so as to come within the 
four sorners of tbat rule. The 'only sugge:. 
tion possible would be that the appellants 
desired to plead that the Court below had 
failed to rejeot the applieation, although 
there were not before it вп оіепь grounds 
for review - (vide the wards of Order XLVII, 
.rule 4 (1) of the Code of Civil Procedure). 
Ido not think that this suggestion, how- 
ever ingenious, is af all entertainable, For 
one thing, the words of the rule are that, 

“the Court shall reject the applisation 
where ij appears to # that there is no 
suffisient ground for a review ;" for another 
thing, it was obviously not intended that 
the words of this elause should be used 
ag as virtually to nullify the whole of 
Order XLVII, rule 7 by letting in an appeal 
upon the mere ground that the diseretion 
conferred upon the Court by Order XLVI, 
rule 1 had been wrongly exereised. І am, 
therefore, clearly of opinion that the First 
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before us is not entertainable as an appeal 
and should be dismissed on that ground 


(8) 4 Ind. баз. 165; 19 M, L, J. 804. 
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alone. Thera remains the petition of гө. 
vision, and I am not prepared fo say that 
I have nof felt tha foras of the arguments 
by whioh the learned Conusel for the 
patitioners in revision, tha respondents in 
the Oourh below, has sought to show that 
the order complained of was wholly without 
jurisdis§ion, My own impression is, that the 
Legislature has assumed that an Appellate 
Court, by reason of its jurisdiction to 
entertain an appsal even beyond the pres- 
stibad period of limitation, supposing that 
in its opinion sufficient canse were shown 
under sestion 5 of, the Indian Limitation 
Ast, sould not be prevented by reason of a 
mere order rejecting а petition of appeal 
under Order XLI, rule 10 (2) of the Cole 
of Civil Prosedure from taking up another 
appanl on the same pleas and against the same 
decision, if upon full consideration ib saw 
Bufüsient grounds for doing so. In any 
case, what we are asked to do is to hold 
that the learnad Judge of the Court below 
was not entitled to assume a jurisdiction 
whieh, assording to their Lordships of the 
Privy Counoil, was озгізіщу exercisable 
by this Court which they directed this 
Court to exersize in their desision in the 
oasa of Balwant Singh v. Daulat Singh (1). It 
may be that the provisions of Order XLVII, 
гше 1, are wide enough to cover the order 
complained of, or, as І have suggested, that 
the Court below may ba regarded ag simply 
having re-admitted a petition of appeal by 
reason of the jurisdiation it wonld have 
had to entertain a fresh petition of appeal 
if presented on the date of its order of 
re admission, Inany ease, Ї am not prepared 


.to say, under the cirsumstancer, that the 


order compla‘ned of was wholly without 
jarisdistion, or that this Court is bound 
to interfere with it in revision ; ‘more 
parfioularly when I am of opinion that it 
was а very proper and secessary order in 
the interests of justice, I think the appel. 
lants in the Court below had been treated, 
in the 
most summary fashion imaginable. They 
had been given в week, within whish to 
furnish certain sesurity. When they appe&r.. 
ed on the last possible dete they subntitted 


to the Court substantial reasons why they „ 


shonld not have been required to furnish 
security at all, and incidentally somplained 


_ that they had had no such reasonable notice аң 
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would have enabled them to instruet Counsel 
properly on any previous date. Тһе Court 
brushed aside all their objestions, upon the 
assumption that the presiding Judge was 
bound to stand by his predecessor's order 
of February the lst, 1919. It is quite alear 
also that the Court below did not, af the 
time, make any attempt to explain to the 
appellants before it what their position 
would be if it merely rejented their peti- 
tion of February the Ist or to ascertain 
from them definitely whether, in the 
event of that application being rejested, 
they would not be prepared to furnish the 
required security within reasonable time, 
It ја obvious now that those appellants 
were so prepared, and the lenrned Subordi- 
nate Judge himself was clearly impressed 
with the belief that he had soted hastily 
and without reasonable «consideration in- 
rejecting the appeal in the manner in which 
he did on February the 10th. For these 
reasons, Í do not think that this Court is 
either obliged in law, or oalled upon in 
the interests of justice, to interfere in 
revision, and on this ground I would also 
reject the application for revision. 
Kanaalva Lat, J.—In this oase an appeal 
was rejected for failure of the appellants 
to file sesurity for the aosts incurred by 
the respondents in the Tria] Court and for 
the costs to be inourred by them in the 
appeal, Subsequently, an application was 
made to set aside that order, The Court 
below granted that application and allowed 
‘the appellants a week’s further time to file 
the seourity required. It was open to tbe 
Court under Order XLVII, rule 1 of the Ccda 
of Civil Prossdure to renew or aet aside: 
its previous order, if it oonsidered that 
there was sufficient reason for doing so. 
Order XLI, rule 10 does not sontaingany 
spesifia provision laying down the method 
in whioh an ordér rejecting an appeal for 
default of filing the seeurity вап be set 
aside, But the absence of snoh a pro. 
vision does not necessarily suggest that a 
Court ia not sompetent to review its order 
cy modify it, if эф thinks that the ends of 
* justjoe require it or that sufficient reasons 
exist for its doing so. If the appeal had 
not been rejested, the Court sould have 
extended the time under section 148 of the 
Code of Civil Prosedure. The appeal 
'havibg been rejested, the Court sould stil} 
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act, in the absense of a specific provision 
similar to that contained in Order XXV, rule 
2 of the Code, in review and Ї do not think 
that the Ocurt exceeded its jurisdiction 
by diseharging its previous order and grant- 
ing an extension of time. In Balwant 
Singh v. Daulat Singh (1) an order гејевё- 
ing an appeal for default was set aside 
by their Lordships of the Privy Connoil 
in somewhat similar sircumstances and an 
extension of time was granted, In frost 
Begam v. Abdul Latif Khan (2) it was 
held that no appeal would lie from вц 
order refusing to re-admit an appeal whish 
had been rejected for failure to fornish 
tbe required seourity for costs. Suoh an 
appeal would have been clearly inadmissible 
under Order XLVII, rule 7, even if the 
applieation rejected had been treated as an 
application for review. An order granting 
a review is, however, sappealable, In 
Sankaralinga v. Annamalai (3) it was held 
that no application to set aside an order 
rejecting an appeal under sestion 547 of 
the old Code of Civil Prosedure (Aot XIV 
of 1882) was enterteinable but the question 
of the applioability of the provisions re- 
lating to review does not appear to have 
been there considered. Here the time 
originally granted to the appellants waa 
clearly insuffisisnt and the order of the 
Oourt below setting aside its previous 
order is nof, in the ciroumatances, unjustifi- 
able. I see no reason, therefore, to interfere 
with it ard agree in dismissing the appeal . 
and the application for revision with 
costs. 

“BY Tun Soust.—We dismiss ‘the First 
Appeal from Order No. 84 of 1919 and- 
also the application in Revision No. 81 of 
1919 therewith oonneeted, in. eaoh oase 
with costa, 


Appeal dismissed; 
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RADHAKRISHNA AYYAR 0, SWAMINATHA AYYAR, 
PRIVY COUNCIL. 
APPEAL FROM Tuk Mangas Н‹@н Court. 
Desember 3, 1920, 
Present : — Lord Baok master, Lord Phillimore, 
Sir Jonn Edge, Mr. Ameer Ali and 
Sir Lawrense Jenkins. 
RADHAKRISHNA AYYAR AND ANOTHER—- 
a APPELLANTS : 
versus 
SWAMINATHA AYYAR— 
RgsPoNDENT. ` 
Civil Procedure Code (Act V of 190%), ss. 109, 110, 
О. XLV, r. 3—Appeal to Privy Council —Leave to 


appeal —Certificate must show clearly upon what ground 
it is based, 


When a certificate is issued under Order XLV 
of the Civil Procedure Code it is of the utmost 
importance that it should shew clearly on its face 
upon which of the two grounds mentioned in 
түше 8 of the Order it is based, viz, whether it 
fulfils the requirements of* section 110 of the 
Code as regards amouat or value and nature, or 
is otherwise a fit one for appeal to His Majesty 
in s under section 109 .с) of the Code, (p. 86, 
eol 1, 

Where a certificate is granted under section 109 (c) 
of the Code of Civil Procedare, it should appear 
pn its face that the discretion conferred by that 
seotion has infact been exercised [p 86, col. 1.] 


Appeal from a desree of the Madras High 
Court, (Oldfield and Phillips, JJ.), dated 
November 14th, 1916, reported as 40 Ind. 
Сав. 587, modifying а deoree of the District 
Judge, Tanjore, which in turn modified a 
dearee of the Revenue Divisional Offiser, 
Kambakonam. 

FACTS.—The High Court in this case 
restored the deoree of the Trial Judge who 
had awarded the‘ plaintiff-respondent 
Re. 4,550 as rent for three years, which 
amount had been reduced by the District 
Judge to Hs, 3,953. There was a further 
question whether a patiah deareed against 
the defendants under Madras Ast VIII of 
1865, whish was repeated by Madras Aot 
I of 1908, was atill binding upon them. ° 

On this appeal 

Mr. DeGruytier, К, O.; (with him Mr, 
Parikh), for the Respondent took а 
preliminary objestion that the appeal was 
.ineompetent inasmuch .as по proper 
certificate of appeal had been granted. 
The only matter in dispute is a sum of 
Ra. 140 per annum and no substantial 
question of law is involved. The eertifisate 
in this sase does not show that the High 
Oourt consilered the oase fell under section 
102 (c). Unless the certificate is in proper 
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form the appeal sannot be entertained, 

Banarsi Parshad v. Kashi Krishen Narain (1), 
Radha Krishen Das v. Rat Krishn Ohand (2). 

Mr, P, Kenworthy Brown, for the Appel- 
lants, submitted that the oase fell under 
section 109 (c). 

[Sir Lawrence JENKINS,— You have not got 
a sertifieate under that head. ] 

There is a general question of law of 
sonsiderable importanes involved, viz., whe. 
ther “deoreed” in sestion 52 (31) of the Mad- 
ras Estates Land Aot, 1908, covers deerees 
under the Aot which preceded, or, as we 
sontend, is limited to decrees under the Aot 
of 1958 itself, In deciding agsinst us the 
Madras High Court dissented from two fromer 
decisions of their own, 

[Lorp BUCKMASTER, —The point is you want 
special leave]. 

Yes : the Board oan give it me now, 

Radha Krishen Das v. Rai Krishn 


(2). 
JUDGMENT. 

Loap BuckMasTER.—ln this case а pre- 
liminary objestion is taken to the appeal 
on behalf of the respondent based upon 
the ground that по proper aertifionte of 
appeal hae been granted, and that the appeal 
is consequently inaompetent. 

The conditions that regulate the granting 
of certificates for leave to appeal have been 
slearly stated in the oases referred to by 
Counsel for the respondent, reported as 
Banarst Parshud v. Kashi Krishen Narain 
(1) and Radha Krishen Das ү. Rat Krishn 
Chand (2). It із not neoessary to examine 
them again for the principle whieh they 
establish is plain and cannot be questioned, 
That principle is this; that as an initial 
condition to appeal to His Majesty іп 
Uouncil, it is essential that the petitioners 
should satisfy the Oourt that the subjest- 
matter of the suit ia Rs. 10,000, and in 
addition that in certain eases thera sbould 
be added some substantial question of law. 
Bhis does not cover the whole grounds of 
appeal, because it is plain that thera may 
be oertain oases in whioh 16 is impossible 
to define in money value the exact character 
of the dispute ; there are questions, as, for 
example, those relating to religious rights 


(1) 28 I. A, Il; 6 C. W, N, 103; 28 А, 227 (P. 0.) 
11 M. L. J, бб; 3 Bom, I$ В, 154; 7 Sar. P, О. J. 
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and eeremonies, to caste and family rights, 
or sush matters as the reduction of the 
capital of companies as well as questions of 
wide publia importance in whish the subject- 
matter in dispnte sannot be redused into 
actual terms of money. Sub-sestion (c) of 
sestion 109 of the Civil Procedure Code ооп. 
templates that such a state of things existe, 
aud. rule 3 of Order XLV regulates the 
prosedure, It is there provided that the 
petition for appeal should state the grounds 
of appeal, and pray for a sertifisate that 
either as regards amount or value and 
nature, the ease fulfils the requirements 
of seotion 110, or that it is otherwise, t.6., 
under seotion 109, sub-section (с), a fit onse 
for appeal to His Majesty in  Couneil. 
When any certificate is granted under that 
Order, it is in their Lordships’ opinion of 
the utmost importanee that the certificate 
should show olearly upon whieh ground it 
is based, and they regret to find that the 
certificate in this ease is at least ambiguous. 
It runs in these terms: “It is hereby 
certified that, as regards the value of the 
subject-matter and the nature of the qnes- 
tion involved, the case fulfils the require: 
ments of sections 109 and 110 of the Code 
of Oivil Procedure, and that the ease is a fit 
one for appeal to His Majesty in Council." 

There is no indieation in the sertifisate of 
what the nature of the question is that 
it is thought was involved in the hearing 
of this appeal, nor is there anything to 
show that the discretion conferred by seo. 
tion 109 (c) was invoked or was exercised. 
Their Lordships think i5 should be brongbt 
to the attention of the Indian Courts that 
these sertifiaates axe of great consequence, 
thab they seriously affeot the rights of litigant 
parties, and that they ought to be given in 
впоћ a form that itis impossible to mistake 
their meaning upon their face. 

Counsel forthe appellants has asked that, 
even thongh the amount in value in this 
suit is.beneath the proper appealable amount, 
as it undoubtedly ig, his clients should be 
granted speeial leave to appeal upon the 
ground that an important question of law 
affesting the whole community is raised 
under the Madras "Estates Land Aot, 1908, 
a question whioh has, not hitherto been the 
suþjest of judicial ° interpretation. That 
sub-section (3), 
‘and muchalkas 


that — " patíahs 


provides 


accepted, exchanged ог decreed for any 
revenue year shall remain in foree unti] 
the sommeneement of the revenue year for 
whioh fresh patíahs or muchalkas are accept. 
eJ, exohanged or deareed: provided that 
where а patéah or muchalka has continued in 
force for more revenne years than опе, 
no fresh pattch or muchalka for the aame 
holding shall take offect until the oom- 
mencement of the revenue year next suaceed: 
ing that in which itis tendered, accepted, ex. 
changed or decreed.” Не desires to contend 
cn behalf of the appellants that “decreed” in 
that section means desreed under that Act, 
and that no former deoree sould have any 
operation, Their Lordships have considered 
this sontention, but they do not think it of 
sufficient weight to justify granting special 
leave to appeal. 

They will, therefore, humbly advise His 
Majesty that this appeal should be dismissed 
with” sosts asincompetent, and that spesial 
leave to appeal should not be granted. 

Appeal dismissed, 

Solicitor for the Appellants :—Mr, Douglas 
Grant. 

Solicitors for the Respondent :—Mesars, 
Ohapman- Walker and Shephard. 


COALOUTTA HIGH COURT. 
APPEAL From APPELLATE Decrees Nos. 2553 © 
ьир 249 vo 251 or 1918, 

May 17, 1920. 

Present: Justice Sir N. R. Ohatterjes, Ki., 
and Mr. Jaatiee Panton. 

GOLAK BEHARI BHOWMIK, minor, 
BY HIS FaTHER AND МЕХГ FRIBND, 

BENODE BEHARI BHOWMIK 
—DEFESDANT— APPELLANT 
tersus 
Hox'sug Maharaja MANINDRA 
CHANDRA NANDI BAHADUR 


— PLAINTIF — RESPONDENT, 

Landlord and tenant—Acceptance by landlord oj. 
reduced rent for long time, whether conclusive to show 
that stipulation for payment of full rent was not 
intended to be acted upon, 


The fact that the landlord haa received rent for 
a long time at a rate lower than that stipulated 
for in a kabuliyat, із nob conclusive to show that 
the stipulation in the kabuliyat as tothe payment 
of the full rent by the tenant was never intended 
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to be acted upon, or that there was a waiver of that 
stipulation, [p. 88, col. 1.] 

Appeals against the desrees of the Distriot 
Judge, Rangpur, dated the 30th of Augusi 
1917, affirming that of the Munsif, First 
"ie at Kurigram, dated the 5th of July 

912. 


FACTS appear from the judgment. 

Babu Mohendranath Ray (with kim Babu 
Atul Ohandra Gupta), for the Appellant,— 
These appeals are on behalf of the defendant 
and arise out of suits for rent at the kabuleyat 
rates. The kabuliyats were only for short 
terms and it was agreed that a large portion 
of the rent assessed was to be kept in hajat 
(suspense) and the balance payable as the 
rent for the term. It was stipulated further 
that the tenant was to take no objection to 
the payment of the full rent after the expiry 
ofthe term of the lease, when the amount 
of the kajat would be added to the jama. Tha 
plaintiff, however, sontinued to receive rent 
at the reduced rate for a long time after the 
expiry of the terms of the kabultyats, These 
present suits of the plaintiff are for realising 
rent at the full rate on the ground that it 
was во stipulated for in tha kabultyats. These 
oases were remanded to the lower Appellate 
Court for а finding -as to whether the 
stipulations in the kabuliyats to pay the full 
rent after the expiry of the lease was intended 
to be asted upon, or whether there wasa waiver 
of the stipulations after the expiry of the lease. 
See Manindra Ohandra Nandi Bahadur v. 
Durga Sundaré Dasya (1). I am bound by the 
remind order and oannot go bshiud it. 
Their Lordships on remand directed the 
lower Appellate Court to determine whether 
the kabuliyat was intended to be acted upon. 
The lower Appellate Court after remand 
was clearly wrong in thinking that the faot 
that the kabuliyat was not acted upon for a 
very long time sould be no independent 
evidence of the intention of the parties. 
The lower Appellate’ Court has slearly 
committed an error of law in thinking that 
the faot of receipt of rent at the reduaed rate 

" for a long time san only be sorroborative of 
other independent evidence, The evidence 
that since the exeention of the kabuliyats the 
tenants paid rent at a lower rate than that 
stipulated for in tho kabuliyat, ів - clearly 
admissible to show that fhe intention of the 


(1) 82 Ind, Cas, 185; 20 0. W, N..680 at p. 684, 


parties was that the kabuliyat from tho very 
first was not intended to be aeted npon as that 
there was a waiver by the parties. See 
Bent Madhub Qorani v. Lalmoti Dassi (2). 
Then, again, your Lordships will be pleased 
to see that the lower Appellate Conrt aeted 
irregularly in not giving me an opportunity of 
referring to eertain dosuments filed by the 
plaintiff. These documents were taken away 
by the plaintiff and were produaed in the 
Appellate Court only when my Pleader had 
nearly finished his argument. 

Sir Rash Behar? Ghose (with him Babus 
D. N. Ohackerbutiy, Hemendra Nath Sen, 
Sarat Kumar Mitra and Sarat Ohandra De), 
for tho HBespondent.—'These appeals are 
consluded by findings of fast. The lower 
Appellate Court has definitely found that 
the stipalation in the kabuliyat was intended 
io bs acted upon, The only fault of the 
plaintiff was that he was too indulgent to- 
wards his tenants, ‘Where there is no reliable 
evidences to prove that the plaintiff ever 
bound himself to aseept а reduced rent, the 
fact that he did, for some years, aegept a 
reduced rent, is consistent with the reduefion 
having been a mere voluntary and temporary 
abatement. See Durga Prasad Singh v. 
Rajendra Narayan Bagchi (3). Befers also to 
Durga Prasad Singh v. Rajendra Narain 
Bagchi (4). As regards the sesond «onten- 
tion of my learned friend, your Lordships 
will bs pleased to refer to the remarks of 
the lower Appellate Court wherein if remark- 
ed that the doeuments had been filed long 
before the arguments were finished, 

Babn Mohendra Nath Ray replied. 

JUDGMENT,—These eases were remand- 
ed to thelower Appellate Оош and that 
Oourt was direeted to deside the question 
whether the stipulation in the Кабира to 
pay the full rent after the expiry of the 
lease was intended to be acted upon, or whea- 
ther there was a waiver of the stipulation 
after the expiry of the lease. 

* That question has been gone into by the 
lower Appellate Court and it has geome to 
the finding that it was intended to ba sated 
upon, 


(2) 6 0. W. N 242 at p. 246,* 
(3) 21 Ind. Cas. 750; 1; 0. 498; 18 0. W. М. 66; 
(1914) M. W.N. l; 49 Т. А. 228; 15 M. L, T. 68; 
rae yet 95; 26 M. L. 36 16 Вот, LR, a 


aay 4 Ind, Cas. 718; 87 0. 293; 10 0, L, n 570, 


= 
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' 16 is contended before us on behalf of the 
defendant-appellant that the learned Distriat 
Judge in arriving at that finding has pro- 
seeded upon the view that the realisation of 
rents at the reduoed rate for a ləng period 
of time cannot by itself show that the land- 
lord atthe time be acsepted the kabulzyats 
never intended to enforee his right to reseive 
rent at the full rate after the expiration of 
the term of the lease. This, the learned 
Pleader for the appellant says, indicates that, 
in the opinion of the learned Judge, it was 
. not independent evidenee on the question of 
intention. But just in the previous passage, 
the learned Judge says : “The faot that there 
had been no realisation or attempt at realiza- 
tion of the full rent was undoubtedly a piesa 
of evidense having considerable bearing npon 
the question whether or not the stipulations 
in the kabuliyat were from the first intended 
to be acted upon." 

It appears, therefore, that what he meant 
to say was that the fact of reseipt of rent at 
the reduoed rate for aush a long time was 
not sonslusive, He has referred to oertain 
facts and siroumstanses, and came to the 
eonclusion that these facts and siroumstances, 
either individually or oollestively, do not 
establish the proposition that the plaintiff 
when he aecepted the kabuliyats never intend- 
ed to enforee his rights to realise the full 
rents asreserved in these dosuments after 
the expiry of their term." The learned 
Judge, further, goes on to find as follows:— 
“On the other hand, there are in these oases 
more than one oireumstanee to indieate that 
the plaintiff, when he accepted the kabulzyats 
had the full intenticn to enforce his rights 
to realise full renta when the term of the 
kabuliyat would be over.” Не sonsludes 
thus: “Ona oarefnl sonsideration of the 
faets and circumstances of the case as I have 
detailed them above, I have no hesitation in 
holding that the defendant failed to show 
that the stipulations in the kabuliyats had not 
been meant to be acted upon, and my 
finding is that the atipulationa were intended 
to be acted upon at- the timethe kabuhyats 
were exeoutod by the defendant’s predeses- 
gors and assepted by the predecessors of the 
plaintiff,” 

There findings arg conclusive in second 
appeal and we are unable to interfere with 
them. * 

. The next vol tention raised is that the 
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learned Distriet Judge was wrong in not 
allowing the sppellant's Pleader in the lower 
Appellate Court any opportunity to refer to 
certain jama wasil baki papers. It is said 
that these papers were taken away by the 
plaintiff and were produced in the Appellate 
Court only when the appellant's Pieader had 
nearly finished bis argamsnt and that, at 
the time of argument on his behalf, he 
had not the opportunity to refer to the 
papere. 

The learned Distriot Judge, however, points 
out that the jama wasil baki papers in ques- 
tion had been filed long before the arguments 
were finished, and that the Pleader for the 
appellant made no mention of those papers 
although he had been allowed to advanee 
some additional argumente in the midst of 
the address of the Vakil for the respondent. 
We think that, in the firat place, the appel- 
lant’s Pleader ought to have asked the 
respondent to produse these papers before 
tha hearing sommenced, if anything really 
turned on those papers, and, sesondly, from 
what the learned Judge says, these papera 
were on the resord before the arguments 
were ooncluded, In these ciroumstaness, we 
do not think that there was any irregularity 
in the procedure of the Court which would 
vitiate the judgment. 

The appeala fail and are dismissed with 
one set of sosts. 


Appeals dismissed, 





LAHORE HIGH COURT. 
Second Civin Аррвл, No. 1229 or 1918, 
July 15, 1920. 

Pressné : —Mr. J astice Broadway and 
Mr, Justice Abdul Raoof. 
Musammat FATIMA BIBI AND OTHERS — 
DEFENDANTS — ÁPPELLANTS 


cereus 
NUR MUHAMMAD —PraAINTIFF— 
HKk8POx DENT, 


Muhammadan Law— Marriage— dgreement by hus. 
band to reside with wife in her parents’ house, legality of. 
— ает of right 


An agreement by a Muhammadan husband to live 
with his wife in her parents’ house is invalid and 


M 


Vel, LX) 


FATIMA BIBI f, NUR MUHAMMAD, 


cannot be utilised by the wife to defeat the husband's 
m for restitution of conjugal rights. [p. 89, col. 
2, 
Where in such a case it is shown that the wife did 
leave her parents’ house and went to live with her 
husband in his house, she must be taken to have 
тато her right, if any, under the agreement. Гр. 89, 
col 2. 


' Sesond appeal from the deares of the Ad- 
ditional Distrist Judge, Gujranwala, dated 
the 23rd January 1918, modifying that of 
the Subordinate Judge, Sesond Olass, Gujran- 
wala, dated the 7th August 1917. 

Mr, Gullu Ram, for the Appellant, 

Mr, Taj-u1.Dín, for the Respondent. 


JUDGMENT,.— The plaintiff, Nur Maham- 
mad Khan, brought a suit for the restitu- 
tion of sonjogal righte, whioh has. been 
deereed by the Courts below. Hence the 
second appeal. Musammat Fatima Bibi, the 
wife, her father Fazal Din, and her mother, 
Musammat Bego, were impleaded as defend. 
ants to the suit. As against the father and 
the mother, the relief elaimed was that an 
order should bs made prohibiting them 
from interfering with the plaintiff’s right 
to take his wife to his own house, Various 
defenses were put forward to resist the olaim, 
two of whish were,— 

(1) That the plaintiff when contrasting 
the marriage had exeouted an tgrarnamah in 
favour of the parents of the girl agreeing 
to reside for his whole life with his wife 
in the house of the parents of the girl, 

(2) That the dower fixed being a prompt 
one the plaintiff was not entitled to the 
deeree slaimed without paying upthe whole 
amount ofthe dower as well as arrears of 
maintenanoe allowanse. 

The Oourt of first instance desreed the 
elaim in terms of the prayer in the plaint 
and issued a permanent injunction against 
the defendants Nos. 2 and 3 prohibiting 
them from restraining defendant No. 1 from 
living with the plaintiff as his wife. The 
.lower Appellate Court. in appeal maintained 
‘the deeree, but made a slight modifisation 
by ordering the plaintiff to pay опе. fifth of 
the dower before exesuting the decree for 
restitution of sonjugal rights. The defend. 

‚ ants have come up in sesond appeal to this 
Conrt ohallenging the deoree for restitu.ion 
of sonjugal rights and injunction and pray. 
ing that, in avy case, the deorea should be 
made oonditional on the payment of the 

; whole amount, of dower and maintenanog, 
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The plea that the #grarnamah exesntad by 
the plaintiff is legally binding upon him 
and that he is uot entitled to take away 
his wife from the house of her parents ig 
repeated in this Court and Ameer Alis 
Muhammadan Law, Volume IJ, 1917 Editiop, 
is relied upon in support of this eontention, 
The subject is diseussed at pages 369, 478 80. 
At page 478, dealing ‘with the subjest 
of coniugal domieile and restitution of oon. 
jugal rights, thellearned author states the law 
in these words :— 

“The Muhammadan Law lays down dig. 
tinotly— ` 

(1) that a wife is bound to liye with 
her husband, and to follow him wherever be 
desires to go ;` 

(2) that on her refusing to do so without 
suffisient or valid reason the Oourt of 
Justice, on а suit for restitution of eonjugal 
rights by the husband, may order her to live 
with her busband." ` 

At page 479, however, the learned author 
ваув :— . 

"At the same time, the law resognises 
the validity of exprass stipulations entered 
into at the time of marriage respecting 
sonjugal domicile if it be agreed that the 
husband shall allow the wife to live always 
with her parents, he oannot afterwards 
forse her to leave her father's house for his 
own.” 

On this later passage great reliance ig 
placed on behalf of the appellante, but wa 
find the following passage immediately after 
the passage mentioned above: — 

“If the wife, however, were ones to воп. 
sent to leave the place of residence agreed 
upon at the time of marriage, she will be 
presumed to have waived the right acquired 
побег the express stipulation and to have 
adopted domieile shosen by the husband,” 

If there was any forsee in the contention 
it has been altogether taken away by the 
legt statement of the law in the book 
relied upon, because it ia admitted before 
us by F.zal Din that fhe defendant No, 1 
Musammat Fatima Bibi, did leave his Hodes 


„and went to live with the plaintiff at 


Karkan, the plase of hia eresidense, where 
she gave birth to а sesond obild. Fatima 
Bibi, therefore, must be taken to dave 
waived the right, if any, asquired, under 
the igrarnamah exesutéd by the plaintiff, 
It is not, however, elear whether . thé 
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stipulation as to the permanent residense 
of the couple in ths house of the wile's 
parents is based on avy rule of Maham- 
madan Law to Бә found in the text-books 
on the subjest, as the learned author has 
not quoted any each authority while we 


“find quite а contrary rule stated in Mac- 


naghten’s Precedents of Muhammadan Law, 
Chapter VI, ease 8, acsording to whioh a 
condition like the present is illegal and 
invalid. The question was raised in the 
Caleutta High Oourt in the ease of Hamid- 
unnetea . Bibi v, Zohíruddin Sheik (1) but 
was not desided. The learned Judges who 
desided the ease quoted certain passages 
from Grady’s Hidaya, Book 2, Chapter ЇЇЇ. 
page 49, and Ameer Ali's Muhammadan Law, 
but left the question undesided. The ques- 
tion again eame up before the 
Court in the case of Imam Ali Patwari 
v.  Arfotunnessa (2) and was desided by 
Justices Stephen and Mullick, Their judg- 
ment on the point rune thus, — 

“There is some good authority for the 
statement thatthe sondition that the wife 
shall be at liberty to live with her parents 
is void. We may for this refer to Wilson's 
Digest of Anglo-Muhammadan Law, section 
50, Abdur Rahman’s Institates of Mus: 
salman . Law, Article 207, paragraph З and 
to the. decision in the ease of Abdul Firoj 
Khan v. Hussenbi (3). We hold, therefore, 
that the condition is illegal .. m 

The subject is also diseussed by Tyabji 
in his Muhammadan Law, Second Edition 
(1939), at page 109, He has discussed all 
the authorities mentioned above and has 


expressed a pious wish in these significant , 


words:— 

"The law is quite sufficiently partial to 
the husband, and itis submitted that the 
Court should not be astate to enhanse the 
burden on wives.” 

The opinion expressed by, the learned 
author is quite insonelusive and is opposed to 
the authorities already quoted. 

in this state of authorities, we are not 
prepared to hold that the stipulation relied 
upon is legal and oan be utilised to defeat the 
elaim of the plaintif for restitution of 
conjugal rights, This ples, therefore, 
fails. ы : 

(1) 97 0, 670; 8 Ind. Deo. (м, s ) 986, 

(2) 21 Ind. Cas. 87; 180, W, N. 693, 

(8) 6 Bom, L. t. 728, 
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The next contention put forward on behalf 
of tha appellant is that the decree of the 
Court below ought to have provided for 
the payment of the entire amount of dower 
and arrears of maintenance, and we sre. 
asked to modify the deeree of the lower 
Appellate Court by making the deoree for 
conjugal rights conditional upon the payment 
of the amounts claimed, It is, however, 
admitted that the matter entirely depended 
upon the diseretion of the Court. The 
lower ‘Appellate Court in exercise of its 
disorstion has held that the plaintiff should ' 
be ordered to pay only one-fifth part of the 
dower under the ciroumstanses of this 
case. We are not prepared to hold that 
the lower Appellate Court has not properly 
exercised its diseretion, This plea also must 
fail, The appeal, therefore, fails and is dis- 
missed with eosíts. 


Appeal dismissed, 
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MADRAS HiGH COURT. 
Orvi. Revision Patizrons Nos. 164 vo 196 
or 1918 
AND 
Сту Revision Petition No, 1252 
or 1918. 
February 24, 19£0, 
Present; —Mr. Juatioo Sadasiva Aiyar 
and Mr. Justiee Spenser, 

B, RAJA RAJESW ARA. SETHUPATHI 
alias MUTHURAMALINGA SETHU. 
PATHI AVERGAL, RAJA or RAMNAD 
— PLAINTIFF — PETITIONER IN C, R, P. 
Nos, 164 то 196 or 1918 AND RESPONDENT 
їн O, R. P, No. 1252 or 1918 
ve7sus 
KAMITH RAVUTHAN, minor, BY 
HIS MOTHER AND Guaspilan SAMUSAMMAL 
AND OTaERS —DAFENDANTE—PETITIONER 

in C, R, P. No. 1252 or 1918 AND. 
RasPospENTS IN О. R. P. Nos, 164 то 1:6 


or 19:8, 
Madras Estates Land Act (I of 1908), s, 12—Occu- 
pancy tenant, right of, to trees on holdéng—' Qut down", 
“use”, meanings of. 


An occupancy tenant, under section 12 of the 
Madras Estates Land A of, has the right to use, 
enjoy and cut dcan ізсєв in his Lcldirg, (nd the 
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fact that the rent payable for the land on which the 
trees stand varies with the namber of trees standing 
thereon makes no difference. [p. 95, col. 1.) 

The terms “ont down” and “nse” in section 12 of 
the Act, include the right to appropriate the trees out 
down. [p 95, col. 1.] 


Petitions, under sestion 25 of Act IX of 
188", praying the High Oourt to revise the 
deorees ‘of the Court of the Distriet 
Munsif, Manamadura, in Small Cause 
Suits Nos. 180 to 191, 196 to 204, 911 
to 217 and 219, 990; 925, 226 and 235 of 
1917, 

These petitions soming on for hearing on 
the lst October 1919 and having stood over 
for consideration till the 8th of Oastobsr 
1919, the Court (Moore, J.) delivered the 
following 

JUDGMENT,.—These oivil revision pati. 
tions arise out of & number of Small Cause 
Suita, whioh were brought by the petitioner, 
the Rajah of Ramnad, to resover from his 
tenants the value of Palmyra tress on their 
holdings whioh had been wrongfully eut and 


appropriated by the tenants, The value of the. 


trees was claimed at therate of Rs. 3 per trea 
in one village and Rs. 6 per tree in the other 
two villages. 

In Civil Revision Petition No, 1252 of 1918, 
the petitioner is the defendant in one of the 
Small Cause Suits. 
plaint that the defendants, who were bound, 
according ёо tho oustom of the village and 
Zamin and aesording to law, to pay som- 
pensation to the’ plaintiff for the treas 
nf, had not done so. The defendants 
denied having out the trees and the custom 
alieged in the plaint and olaimed the owner- 
shi, of the trees. They further contended 
that the value claimed was exaeasive. Tha 
Distrisé Munsif found that the alleged 
cutting was. traa and that tha valas 
claimed was proper for the reos, viz, 
Hs. 8-00 and Rs, 6-00 and that the 
holding consisted of trees whish wera 
assessed to Tirwah, Оа the 3rd point, v.z, 
"whether the alleged usage was true, and 
what relief was plaintiff entitled to P” the 
District Munsif held that the proper amount 
of sompenaation would “ordinarily” be the 
capitalised value of the annual Tirwah 
or twenty-five times the annual Tirwah, 
The findings on the first two points being 
in plaintiff's favour, the only qaestion for 
desision in these petitions is, whether the 
method of oealeulating compensation adopted 
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by the lower Court is sorreot, Mr, Sri. 
nivasa Tyengar for the petitioner contended 
that the method of sompensation, viz, the 
capitalised value of the annual Tirwah, adopted 
Distriot Munsif is erroneous, as 
the evidenoe showed that 25 times the 
Tirwah was charged only when the land. 
holder’s permission to eut the trees has been 
obtained ; that prima facie the treos belong to 
the Zemindar ; that the defendants had no 
right toout and appropriate the treer, and 
that if trees are out without permission the 
Zemindar is entitled to claim the full value 
of the trees. 

in support of his sontention the learned 
Vakil relied оп the desision in Nafar 
Ohandra Pal Chowdhury v. Ram Lal Pal (1), 
Mohamed Hamidar Rahman Ohowdhury v, 
Ali Fakir (2) and Bodda Qoddepp2 v. 
Maharaja of Vizianagaram (3). On the other 
hand, the respondent’s Vakil argued that 
the lower Oourt had overlooked the pro. 
visions of seotion 12 of the Estates Land 
Ast which gives the  oseupany ryot the 
right to use, enjoy and eut trees, and 
that tha oustom to pay damages if trees 
were out without permission had not been 
made out. 


In their written statements the defend. 
ants stated that they were only Hable to 
pay Tirwah according to the terms of tha 
paltas for Ayacnt treer, so long as they were 
alive, and that beyond thab the plaintiff 
was nob entitled to any other right in 
гөзрвоё of the trees. The defendants fur- 
ther denied that there was any oustom to 
pay compensation for treescut. The prinoi- 
pal matter in controversy between the 
parties at the trial was, whether the oustom 
бо pay sompensation for trees eut was 
proved and the evidenoe was confined to 
this question. 16 is urged оп behalf of 
the petitioner that the District Munsif 
has adopted an arbitrary method of estimat. 


ing-*the compensation payable and has 
given no reasons for ib; that having found 
against the defendants’ contention that 


they had a right to sub and remove the 
trees and that the pricas olaimed in the 
plaint were proper, the suits should have 
baen deeresd in full, and that the Distrio: 
. 

(1) 22 0. 712; 11 Ind. Dee, (х. s.) 493. 

(2; 2 Ind. Cas 955, 10 C. L. $. 25. 

(8) 80 М, 165; 2 M, L T, 26; 17 М.І, J. 64, 
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Munsif misunderstood the evidensa whioh 
shows that 25 years Tirwah is aharged' only 
when permission to out trees was obtained, 

These contentions arr, I think, wall- 
fcunded. The lower Court's judgment ів 
far from satisfastory and 16 is diffisult to 
follow the Munsif's reasoning in paragraphs 
7 and 8 of the judgment. The District 
Munsif begins by saying : “The usage alleged 
is that damage should be paid for trees 
eut and there is no express allegation as 
to the basis on which damage was payable 
ac3ording to usage, though from the fast 
of the value being olaimed as damages it 
may be inferred that the value of the 
trees is payable as damage for the trees 
out.” After some general observations, the 
Distrist .Munsif finds 
method of sompensstion would ordinarily 
be the capitalised value of the annual 
Tirwab, or twenty-five times the Tirwah, 
whieh is said- to bs thirteen annas ten 
pies per tres.” The District Munsif 
observes, with reference to the documentary 
evidence, that, although in order to prevent 
the wasteful cutting of trees the Ziamindar 
may in some instances have levied the 
value of the tree or a fine, “the records 
prodused do notsupport an anoient right to 
that effest.” Finally, after referring to the 
oral evidence, the District Munsif states his 
conolueion thus : 

“The oral evidence of usage shows a 
great want of uniformity in the usage in 
the soale of levy and in the prinsiples of 
the levy of damage... 
There is, however, nniformity toa limited 
extent, namely, that damage of some kind 
ia leviable for cutting without permission 
and that-trees should not be ont without 
permission, This would go to support no 
more than the prinsiple of liability for 
damage as discussed in paragraph 7 above.” 
In the result, the Munsif gave а dearee in all 
the suits for twenty five times the Tigwah 
as damage. This cannot be accepted as a 
proper finding baged on evidence. It is not 
clear whether the District Munsif intended 
to find that a valid oustom to levy the 
full value when trees were ont without 
permission had поё been made ont, and 
that the right which the defendants claimed 

“to oat trees at will without the permission 
of the landholddr was not established. 
+ Moreover, ihe-Distrie& Munsif has given 
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no reasons for holding that the proper 
method of compensation is the sapitalised 
value of the Tirwah and there is nothing 
to show on what grounds he arrived at 
this eonslusion. ‘The monetary value of 
the slaims is small. The question involved 
in these casas is of onside able importanos 
‘but it is certainly unfortunate that the 
plaintiff should have selested а .Small 
Cause Court as the forum for carrying 
on litigation of this kind. I must aocord- 
ingly sall for findings from the lower 
Court on the evidence on record, in the light‘ 
of the above observations, on the following 
points :— 

(1) Whether there is valid eustom entitl. 
ing the landholder to elaim compensation 
for Palmyra trees sub by the defendants 
without the permission of the landholder P 

(2, If во, wbat is the compensation payable 
by the defendants Ё 

Findings will be submitted within 6 (six) 
weeks and 7 (seven) days areallowed for 
filing objections. 





In compliance with the order eontained in 
the above judgment the Prinsipal District 
Munsif of Manamadura submitted the 
following 

FINDINGS.—I have to give findings on 
the following two issues:— 

I. Whether there is a valid sustom en- 
titling the landholder to claim compensation 
for Palmyra trees cut by the defendants 
without the permission of the landholder? 
and ` 

II. If во, what is the sompensation payable 
to the defendants ? 

2. Issue No. 1:— 

I have heard Mr. Т. О, Srinivassa 
Ayyangar, Pleader for plaintiff, the Rajah, 
at great length, I have approached the 
question in the light of the observations 


contained in the judgment of High 
Court. I would find the issue in the - 
negative. 


3. The Ramnad Z3mindary is an extensiva 
one with innumerable Palmyra trees on 
the -holdings of tenants, There must have 
been many cases of illicit eutting of Palmyra 
trees by tha tenants. No instanos whera 
the Rajah sied the tenants in the Civil 
Court plaading a oustom of the kind now 
relisd cn was brought to my notioa by Mr. 
T. O, Srinivasa Aiyangar, No judgment 
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of any Court” where such a sustom was - 


affirmed, was referred to by the Pleader. 

4. Again, none of the documents filed 
by plaintiffs as showing that tenants either 
-asked for permission to eut the trees or 


paid the prise of the trees after cutting 


them, refer to the suit villages. It was 
admitted that none of these doouments refer 
even to the Sayalkndi Division whieh 
contains 70 or 80 villages insluding the suit 
villages. . Ib was admitted that they related 
to villages in the Masitta Kuriohi Division. 


That; however, is in the Kamuthi Talak ` 


wherein, however, the Sayalkudi Division 
also’ із situate. In the plaint, paragraph 
No, 6, the eustom was said to obtain in the 
suit village and Zəmin: and yet no document 
pertaining tothe suit villages or the Sayalkudi 
Division has been filed to support the alleged 
eustom, 

5. Mr. Т, О. Srinivasa Ayyangar said 
that the earliest doeument bearing on this 
part of the ease was Exhibit F 8, That 
takes me only to May 1906 when the 
Madras Estates Land Bill of 1505 had been 
introduced with its clause No. 11, sorre- 
sponding to sestion 12 of the Aot, and it 
refers only to a Margoss tree. The same 
remark applies to Exhibits F.9, F.10, F-1), 
and F-12, and F 13, F-17 and Е 26. I do not 
exalude these dosuments from consideration 
on these gronnds: all that I say is that 
these. fasts affect to some extent their 
probative value on the issue whioh I have 
to determine. 
Palmyras, but 16 dates only from 1914, 
very near the date of dispute between the 
parties, 

6. As regards the oral evidense for 
plaintiff on this point, it is interested; 
that for the defence oontradiets it, and, in 
all the eireumstanses, I would decline to 
accept it, 

7, Taking all the facts and cirenmstances 
‚ into consideration, I find the issue in the 
negative, Mr, T. О, Srinivasa Aiyangar 
said that as these were only Small Cause 
Suite, the evidence "was rather meagre, and 
that if the plaintiff had filed original suits 
mush more evidenoe would have been 
forthcoming. That no doubt may or may 
not be a faot. But that is absolutely no 
reason for finding а  sustóm of the kind 
pleaded has been made ont on the evidence 
` pnresord, 


e 


Exhibit F no doubt refers to. 
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8. Issue No. II requires no finding in 
view of my finding on Issue No. 1. However, 
I may add that if I had found Issue No. 
1 for plaintiff, I would have found the 
sompensation payable by the defendants was 
the value of the trees out and such value 
was the amount olaimed by the plaintiff 
in eash suit, I would &eesept the evidense 
of the plaintiff's witnesses on the point of 
value substantially. It is not the sase of 
the defendants that by eustom they need 
pay only 25 year’s Tirwah when they sut 
trees without permission:in the written 
statement it was said only the value olaimed 
by plaintiff is exeessive. It is manifest, 
therefore, that if Issue No I should be found 
for plaintiff, he should have the market-value 
of the trees out. 





These petitions, under orders of this Court 
(Oldfield, J.), dated :7th of February 1920, 
саше бп for final hearing on the 20th day 
of February 1920, after the return of 
the finding of the lower Court upon the 
issues referred by this Court for trial, 

The Hon'ble Mr. К, Srinicasa Acyangar( Ad. 
vooate General), for the Petitioners in C, R. 
P. Nos. 164 to 196 of 1918 and for Respondent 
in C. К. P, No, 1252 of 1918, — The landlord 
is prima facte entitled to the trées and the 
tenants appropriating them without the 
landlord's permission are liable’'to pay their 
full value, See Nafar Ohandra Fal 
Ohowdhury v, Ram Lal Pal (1), Mohamed 
Hamidar Rahman Ohowdhury v, Ali Fakir (2) 
and Bodda Goddeppa v. Maharaja of Viziana. 
garam (3). : 

i»eation 12 of the Madras Estates Land Aet 
gives the tenant only the right to aut down the 
trees and not to appropriate them. This posi- 
tion was laid down by the Oalontta High 
Court under the corresponding seotion 23 of 
the Bengal Tenaney Aot. See Nafar Chandra 
Pal Ohowahury v. Rom Lal Pal (1), Mohamed 
Hamidar Rahman Ohowdhuryy. Ali Fakir 
(2), and Meyoa Lall Ghose v. Gobinda Sunder 
Sinha Chowdhury (4). In those sasen a 
distinotion is drawn between the right to 
out and the right to appropriate. 

The patiahs are only trees patiaks and 
not for land held for agrisultural par. 
poses. The remuneration paid to the land- 
lord is not rent and gestion 12 of the 


(4) 41 Ind. Cas, 679, ? 
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Ast has no application. The rent also із 
nos fixed. It varies with the number 
of trees. His position is only that of a 
lisensea, The so-called muchilikas are only 
agrasmenis for payment of tax for the trees, 
See Murugappa Chettiar v, Ramanathan 
Ohettiar (5). 

Mr. К. P. Padmanaba Pillay, for the Re- 
spondents in О, R, P, Nos. 164 to 196 of 1918 
and Petitioners in C. R, P, No. 1252 of 
1918.— The ease is governed by sestion 12 
of the Estates Land Act. The seotions 
should not be narrowly construed, The 
right to "eut, use and enjoy” trees inoladea 
the right to appropriate. The desisions 
under the Bengal Tenaney Act do not 
‘apply to the present cases, assuming that 
they are sound. Under the old Madras Rent 
Aot tenants were. not allowed to out down 
trees. Tho new Act has given them the right 
. £o out and the inferense cannot be drawn that 
the right was restricted to the mere cutting. 

The muchilikas, Exhibit E series, are not 
‘merely for the trees. They are not in the 
nature of mere licenses. They are exeouted 
for the land with the trees thereon. The 
fact that the rent varies with the number of 
trees does not alter the situation. The 
oosupany tenant pays rent for the land with 
the trees thereon. 


JUDGMENT. 
Ix C, В. P. Nos, 164 vo 196 oF 1918, 
Sapasiva Arrar, J,—These ara 33 
‘eonnested petitions filed іп revision, 


‘the petitioner in all the oases being the 
Raja of Ramnad. The counter- petitioners 
are tenants of lands on which trees were 
and are standing, The suits were brought 
on the Small Cause Side for compensation 
for value of trees sut from their respsotive 
holdings by the tenants, The tenanta denied 


the eutting of the trees; denied that 
they were legally liable to  gige 
compensation for eutting trees on their 


‘ holdings, and also disputed the sorrestness 
' of the amounts claimed as damages. So far 
as the fact of their having ont down trees and 
the воггесь valugs of the trees so felled are 
concerned, we, as usual, do not interfere with 
the findings. • 
„Тће remaining questions for considerations 
are, (Y) whether tht District Munsif was 
‹ might in allowing as damages not the value 


* (6) 26 Ind, Oas, 60; 1 L. W., 881. 
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of the trees aut but only 25 times the 
Tirwah payable, and (2) whether. plaintiff 
(petitioner) is legally «entitled to claim 
damages af all;in other words, whether 
the tenants have got absolute right to 
deal with the trees in any manner without 
being liable for any damages for so dealing. 
So far as the first question is eonosrned, 
I might at onse say that if the tenants are 
legally liable for damages, they ought to 
have been made fo pay the market-value of 
the trees and not twenty five times the Tirwah. 
But on the second point, I am of opinion 
that the defendants are not liable for any 
damages at all. Sestion 12 of the Madras 
Estates Land Ast says: (I shall quote 
only the portion whieh is necessary) “subject 
to any rights whioh by eustom or by sontrast 
in writing executed by the туо} before the 
passing of this Act are reserved to 
the land-holders every occupancy туой, 
shall have the right фә use, enjoy and cut 
down all trees now .in his holding.” 1 
might at onse state here that, in pursuance 
of an order made by a learned Judge of 
this Court remanding these suits for a 
finding on the question whether there. 
was any oustom entitling the landholder 
to claim compensation “for Palmyra trees 
out by the tenants without the permission of 
the landholder, the District Munsif has sub- 
mitted a finding that no such oustom has been 
made out. Mr. K. Srinivasa Aiyangar 
(Advocate. General), however, argued that 


. section 12 gives the tenant the right only 


to sut down the trees in his holüing and 
not to appropriate them. He relies on 
certain desisions based on the words of sestion 
23 of the Bengal Tenaney Act, which (he 
argues) is to the same effeet as our 
section 12, That seotion (23) says : “When 
а vyot has the right of oscupanoy in respeat 
of any land, he may use the.land in 
any manner, ete, hut shall not be entitled 
io cui down tress in coniravention of any 
looal custom,”  QOonstruing this seotion, 
the Caleutta High Court, in the decisions 
reported in Nafar Ohdndra Pal Ohowdhury 
v. Ram Lal Pal (1), Mohamed Hamidar 
Rahman Ohowdhury v. Ali Fakir (2) and Meyoa 


-Lall Ghose v. Gobinda Sunder Sinha Ohowdhurg 


(4), had made a distinction bebween the right 
to sut down thg trees and the right to appro. 
priate the trees after they ara eub down. 
In their commentary on the Bengal Tenanoy 


* 
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Ast the authors (Finueane and Ameer Ali) 
stato at pago 156: “The aorreotness of 
the view involved in this extremely technical 
differentiation” (that is, the differentiation 
made in the. above cases) “is very much 
open to question. It is probably quite 
against the intentions of the framers of 
this Act who deliberately altered the old 
law on this point as, under it, a rgo had 
no right to cut down trees," Under the 
Madras Rent Eocovery Act also I remember 
to have held that, in the sbsenee of a 
eustom, a tenant had no right to ont down 
trees or to appropriate them to his own 
use, and that the trees out down or which 
had fallen down in his holding by natural 
causes belonged to the landholder. But 
І am olear that the Estates Land Ast 
intended to change the ordinary rule of 
law whish governs the relations between 
an ordinary landlord and histenant and 
intended to give the tenants under the 
Estates Land Act the right to use, enjoy 
and ont trees in their holdings and by 
using the expressions "ont down" and "use" 
intended to include the right to appropriate the 
trees во eut down. . 

Lastly, it was argued that the defendants 
are not ryofs holding lands for agrisultural 
purposes, buf that they are merely persons 
who have been allowed to enjoy the produse 
of the trees on payment of some remunera- 
tion to the landholder which remuneration 
does not fall within the definition of 
"rent" in the Estates Land Aet and that, 
therefore, sestion 12 has no applieation at 
all, The  muchiltkas, Exhibit © series, 
exeouted by the tenants do not, in my 
opinion, support this sontention, They 
are all ordinary muchilikas of the kind 
usually executed by  ryoís holding land 
under the Zomindar. The only spesial 
feature of these muchilikas is that the 
fixed rent payable by the ryot who holds 
the land oaloulated on the area of the 
land (which is dessribed ав Rekai Punja) 
is increased by an amount varying with 
the number and sizs of the trees standing 
on the holding. Under the definition in 
olause (1) of seotion 3 of the Act, agriculture 
ineludes hortionlture, and the fast that the 
rent for the land varies with the number 
of trees standing. thereon does not make 
the ryot a mere licensee enjoying the pro- 
fuse of the trees under the landlord. He 
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is the ossupaney ryot of the land itself 
with the fress thereon, though paying 
varying rents according to the number of 
trees existing on the land. (We were 
told in the course of the argument that 
the assessment, was varied once in six years, 
&osording to the number of trees at the 
time of the periodioal settlement), Reliance 
was, however, placed on the deoision in 
Murugappa Ohetitar v. Ramanathan Ohettiar 
(5) fcr the sontention that these were not 
muchilikas for the land held by an ooaupanay 
ryot but that these are agreements for 
payment of var? or tax payable in respect 
of the trees heli ‘on tree patiahs. We 
have not before us the muchtlika exeonted 
in that case and if, on a consideration of 
the terms of that muchiléka, it was held 


„that it was an agreement by а licenses 


to pay Tirwah for enjoying the produoe 
of trees without any Kudiwaram right in 
him in the land on which the trees stood, 
I acospt, (if I may say so with rospaot) 
the correctness of that decision, But, as 
I said, I am satisfied in this oase that the 
land itself oa which the trees stand is held 
on patah though the rent payable for 
that land varied with the number of treos 
standing оп it, owing to a certain amount 
(varying according to the number of trees) 
being added to the invariable rent based 
on the extent of the land, Therefore, 
the Estates Land Ast does apply to the 
relationship of landlord and tenant in 
this case. In this view, the petitioner, 
Zemindar, ought to have been thankful for 
the amounts awarded to him by the lower 
Court as be had no right to even those 
amounts and all these petitions seeking to 
obtain even more than was awarded to 
him must be dismissed; and I would acsord- 
ingly dismiss them with costs. There 
will be no order ав to sosts in Oiwil 
Révision Petition No. 180, in which the 
guardian of the respondent has already 
been supplied with funds to defend the 
petition. In the remaining 32 oases, 
Pleader’s feeof Ез. З in each ease will be 
allowed. 

Spencer, J.—I agree., Seotion 12 of the 
Madras Estates Land Ast gives eVerg 
oeeupanoy ryot a righé to use, enjdy and 
out down all trees existing in his holding, 
at the time of the passing of thee Aet 
subjest to suh rights as were reserved tg * 
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the land-holder at the time of the passing of 
the Act. 

As regards trees planted after the Act, 
the section gives the ryəf an absolute 
right to ase, enjoy and sat down the tress 
notwithstanding any soatract or sustom ёо 
the contrary. The word ‘enjoy’ in this 
section is appropriate to the taking by ryoés 
of the produce of fruit bearing treas. The 
word ‘use’, in my opinion, implies some- 
thing more than “enjoy. There is nothing 
in the sestion to suggest any limit to the 
use to whioh the trees may be put and, there. 
fore, it seems to include the use of the timber 
of timber trees, 

As regards trees planted before ~ the 
passing of the Ast, whether the trees in 
suit are of that deseription or not, the 
finding of the lower Court is against the 
Zemindar on the point of custom; and as 
regards trees planted after the Act, no 
question of custom or sontrast arises, 
Arguments based on the analogy of the 
Bengal Tenancy Aot are not of muoh 
help to us in deoiding questions as to the 
respestive rights of landlords and tenants 
in the Madras Presidency, as the Bengal 
Tenaney Aot is differently worded, and 
sontains a sentence in section 23 in these 
words: “But (the туо) shall not be entitl- 
ed to eut down trees in contravention of 
any losal custom", thus plasing the burden 
on the ryot to prove bis right to out. 
The section does not speak of the enjoy ment 
or use of the trees but only restrists the 
use of the land in any manner whioh 
would materially impair the value of the 
land. That elause corresponds to sestion 11 
of the Madras Estates Land Act. The 
eases quoted from Calcata also are of 
little help in deciding the question before us, 
Meyoa Lall Ghase v, Gobinda Sunder Sinha 
Ohowdhury (4) is decision based purely 
on the words of sestion 23 of the Bengal 
Tenaney Act, Mohamed Hamidur Rahaman 
Ohowdhury v. Als Fakir (2) ів a oaae which 
ended in a finding being oalled for on 
the point to whom the trees out belonged. 
Nafar Ohandra Pal Ohowdhury wv. Ram Lal 
Fal (1) іва desision the soundness of which 
kas’ been doubted. The suggestion that 
section 12 of thee Madras Estates Land 

.Aot does not apply to this ease was put 
forward on the assumption that the pait ike 


* jn the suits were purely tree patiahs and 
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nob paiíihs fov land. But a reference to 
the muchilikas on the resord showa that 
this is not tha ease. | agree with my 
learned brother both on the general question: 
as to tbe effect of sestion 12 of the Madras 
Estates Land Act and as to the order to be: 
-passed in particular oases. 


Ix C. R. P. No. 1252 or 1918, 

This petition is in a manner sonnested 
with the petitions just now disposed of by 
us. in this oase petitioner ia the tenant 
while the Raja is the respondent. For 
the reasons given in our judgment in the’ 
conneeted petitions, we set aside the Distrist 
Munsif's dearee and dismiss the plaintiff's 
suit, There will be no order as to costs in 
the lower Court, but the respondent will 
pay petitioner's eosts in this Court. Vakil's 
fee Rs. 10. 

M.C P, 

Petitions dismissed, 





ALLAHABAD HIGH COURT, 
First APPEAL ¥sOM Onpex No. 158 or 1919, 

May 19, 1920. а 

Present :—Mr. Justise Piggott and 

Mr, Justise Kanbaiya Lal. 
LOKMAN DAS —DeFzsDANT— 
APPELLANT 
versus 

GANGA SAHAL[-—PLAINTIFF — 
RESPOND cat, 

Evidence Act (I of 1872), ss. 90, 167— Document 
more than thirty years old -Presumption as to signature 
of enecutant, whento be made—Finding as to admissi- 
bility of document arrived at without proof, value of— 
Appeal, second— Finding, whether binding, 


In a sujt fora declaration that the plaintiff was . 
the exclusive owner of a plot of land aud for eject. 
ment of the defendant theref.om, the plaintiff 
relied npon a deed of gift which was unregistered 
and did not bear any signature purporting to be that 
of the executant, but in the place reserved for the 
signature there existed a line which, it was alleged, 
was his mark, though it was nob described as such 
in the deed, and the question was whether a presump- 
tion could he raised as to the genuineness of tho deed 
as to render it admitsible in evidence : ` 

Held, that in в deed of this nature a presumption 
as to its genuineness ought to be made cantionsly, 
and the moste court could do was to presume that 
the signature was in the handwriting of the soribe, 
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but ib could nob be presumed that the soribe had 
authority from the executantto sign his name on the 
document, and that, in these circumstances, the deed 
was inadmissible, and -the fact that the deed was 
referred to in another deed, equaily inadmissible, 
was of no avail [p. 97, col. p. 9, col . 

A finding of fact that a deed’ is admissible in 
evidence arrived at by an Appellate ' our& without 
adequate proof being offeced to show its genuineness 
is not final or conclusive, and the High Court will, 
in second appeal, interfere if such finding has preju- 
diced the trial of the appeal. [р. 9 , col :.] 


Appeal trom an order of the Additional 
tubordinate Judge, Badaun, dated the 15th 
September 1919: 

Mr Panna Lal, for the Appellant. 

Messrs, У. P. Ghosh and Lakshmi Narain, 
for the Respondent. 


JUDGMENT, —The dispute in this appeal 
relates to muafi plot No 1:68 situate in 
© sba Bisaoli; The allegation of the plaint- 
iff was that he was the exelusive owner of 
that plot and that the defendant wrongfully 
got himself recorded as the owner of a half 
share therein in June 1417, The plaintiff 
sued for a deolaration that he was the 
exelusive owner of the said muaf plot and 
that the defendant had no right to it. Ho 
also sued for the ejestment of the defendant 
from the same. The defendant pleaded tbat 
the plot in questicn belonged to Kunj Behari 
from whom it devolved on hia three sone, Hira 
Lal, Dali Oband and. Umed Rai ; that Umed 
Rai died obildless, and that he, as the son 
and legal representative of Dali Chand, was 
entitled to a half share, 

The plaintiff relied in support of his 
exolusive title on the deed of gift, purporting 
to have been exeonted by Pran Sukh in favour 
of Sri Keben Das and Duh Onard on, the 
10th of August 185 . Нив statemsnt wae 
that P.an Suka was tneo-ner of a large 
plot, uf wüien в portion was now io dispute 
and had planted a grove thereon and that he 
made а gifs of the grove in favour of Sri 
Kishen ` as and Dali Unsrd on tbe 10th of 
August 1553 Tne deed of gift was produced 
but 16 ів unregistered. Itdoes not bsar suy 
sjgoature purporting to be that of the 
execatant. In the place reserved for the 
signature of ‘the executuat a lime exists, 
whish ia pointed out вв the mark said to 
have been made by Pran Sakn. Tae cours 
of first instacoa examined the evidense 
addused by the parties and the entries which 
existed from the time of the earliest Sattle- 
ment in the revenue papers and .oame to the 
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eonelusion that, in view of the said entries, the 
document воша not be presumed to be 
genuine It further said that no presumption 
eould be raised in favour of the genuineness 
of that dosument beonuse the dosument did 
not purpcrt to bear {ће signature of Pran 
Sukh and did not even mention the nameof the 
coribe It did nof, therefore, go into the other 
issues raised in the oase and dismissed the 
olaim. The lower Appellate Court, however, 
raised a presumption in favour of the 
gennineness of the said deed of gift, support- 
ing its view on three grounds. The first 
was that the document was referred to in an 
agreement exeonted by Tirmal, Kunj Bebari 
Lal and Duli Chand on the 18th of July 
1853, That document is also unregistered 
and no direst evidence was produeed to 
prove its genuineness, The Oourt of first 
instance had refused to presume that ib was 
genuine. The lower Appellate Court pre- 
sumed it to be genuine and treated it as 
corroborative evidense of the deed of gift 
under whioh the plaintiff based his title, 
The вевора piese of evidence on which the 
Court below relied in support of a presump- 
tion being raised in favour of the genuine- 
ness of the alleged deed of gift was the 
testimony of Sri Kishen Das himself who 
gave evidenee corroborating the said deed 
of gift Sri Kishen Das did not, however, 
identify the dooument as having been executed 
by Pran Sukh or prove the alleged signature 
or mark of the exeentent. The third pisse of 
avicense on which the lower Appellate Court 
also relied was the entry made at the time 
of the last Set'demept when sri Kishen Das 
wes record. d as the owner of a half sbare of 
the grove in question, whiob, be olaimed, 
had been allotted to him by partition. The 
reasons given by the Uourt of first instanse 
for refusing toraike а presumption in favour 
of -ha genuineness of the doounent do not 
appear tc have been adequately oonsidered 
by the lower Appellate Court, The pre- 
sumption in favour of a* document of this 
naiure, whieh does not purport to bear the sig- 
nature or mark of the exesutant or the name 
of the soribe, ongbt to be ogutiously made, 
Sestion 90 of the Evidenee Aot permits the 
presumption to be rained in favour of the 
signature and every oiher part of sahe _ 
dosumest whish rurpdrts to be in the 
Lardwriting of any partievlar person being. 
in that person's bardwriting, But” this 
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document does not purport to bear the 
signature of Pran Sukh, The line drawn 


below the place left far the signature ir nct- 


desoribed as a mark made by Pran Sukh, 
and, as observed in Sheo Nandan Ahir v. Ham 
Lagan Singh (1) and Gokul Singh v. Saheb 
Singh (2), the utmost the Court aould do 
was to have presumed that the signature was 
in the hazdwriting of the seribe, but it 
sould not have presumed that the soribe had 
an “authority from the exeoutant to sign 
his name on the document. The reference to 
the document in another deed, the ad- 
missibility of whioh is equally open to ques- 
tion, is of no avail, besause the latter 
dosument, similarly, does not bear the name 
of the soribe or purport to bear the signature 
of the executant or his mark. The learned 
Counsel tor the plaintiff respondent urges 
that the lower Appeilate Court has arrived at 
a definite finding of fast based on the 
evidenoe adduced in the ease iu favour of the 
plaintiff's title, but if the deed of gift itself 
has been improperly admitted in evidence, 
no adsquate proot having baen offered to 
show its genuineness, the finding at whioh 
the lower Appellate Oourt has arrived cannot 
be considered as final or eonolusive. Section 
167 of the Evidence Act provides that the 
improper admission or rejection of evidence 
shall not be ground of itself for a new trial 
or reversal cf any desision in any onse, if it 
shall appear to the Uourt before whioh such 
objestion is raised that, independently of the 
evidence objected to and admitted, there was 
sufiisient evidence tojustify the deoision, or 
that if the rejeoted evidence had been re- 
ceived, 16 ought поб to have varied the 
decision, but the mere fact thatthe learned 
Subordinate Judge refers to the evidence of 
Sri Kishen Das and the entry made at the 
time of the last Settlement and has relied on 
them AB oorroborative evidence in proof of the 
deed of gift, does not show that his son- 
elusion is based on such corroborative evidence 
independently .of ethe deed of gift, The 
admission of the alleged deed of gift and of 
the agreement said t» have been executed by 
Tirmal, Кип} Behari Lal and Dali Ohaud 
which were not duly proved, has unquestion- 
ably prejudiced the trial of the appeal, and 
fhe*proper course in the sireumstanoes seems 
. . 
(1) 30 Ind. Саз. 908; 13 A. L. J. 921, 
. (2) 88 Ind, Oas, 162; 15 A. L. J, 121. 


to be that the ease should go back в the: 
lower Appellate Court for re trial on the” 
issues raised before it after the exalusion ot; 
the documents before mentioned. We ae: 
cordingly direot that the appeal be re- nstated: 
under its original namber and re-heard after 
the exolurion of the ssid documents The 
costs of this appeal will abide the event. 

Case sent back. 
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MADRAS HIGH COURT. 
Civin APPEAL No, 239 or 1919, 
August 2, 1920, 

Present; —Sir John Wallis, Kr., Ohief 

Justice, and Mr. Justice Sesbagiri Aiyar. 

POLEPEDD VENKATABIVAYYA, 

BEING MLnUR, BY NEXC Каю} AND 
Marennat Оксге, KONDU Ri 
VENKATA KH SHNAYYA 
— PAINT FE— APPELLANT 
versus 
POLEPEDDI ADENNA AND OTHERS— 

DrFanvarts— RESPONDEMTS, —. 

Limitation Act (IX of 1804), Sch. I, Art 118—Adop- 
tion, suit jor declaration of invalidity of — Computation 
of time—Fraud or «action of nearest reversioner, 
whether gives fresh starting pornt to neat reversioner. 

A suit for a declaration that an adoption is invalid 
isa representative suit, which the nearest rever- 
sioner 18 entitled to bring on behalf otthe whole 
body of reversioners, born or unborn, within the 
penod prescribed in Article 1d of Schedule 1 to the 
Limitation Act 1р 9 , col. 1.) 

Uharlagundla Varamma v. Madala Gopaladasayya, 
46 ind, vas. 402; 41 М. obo at p. 673; бо M. L. d. 07; 
$4 M. L, T. 116; 8 1. W, 62; (1915, M. W. N.461 P. В.), 
followed 

‘lime begins to run against the whole body of 
reversioners trom the time that the adoption comes 
to the knowledge of the next reversioner and fraud or 
inaction un his part would not give a tresh starting 
point tothe other reversioners or stop time running 
TM begun to run against them all. |p. Yu, cols. 
1&4, 

Appeal against the desree of tne Oourt 
of the Additional Temporary Subordinate 
Jadge, Guntur, in Original Sait No, li of 
1915, (Uciginat Saw No, 54 of 1947, on the 
fila ot the l'emporary Subordinate OUourt, 
Gautnr). 

FAULTS appear from the judgment. 

Me. r. Nara,anamurtnt, tor one Apgal- 
lant.—The present suit is noti barred, The 
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nearest reversioner did not bring the suit 
wantonly within six years of the adoption 
besause he was bribed to consent to the 
adoption and not to contest it. Time, 
therefore, would not run against the general 
body of reversicners. 

Mesars V. Ramesam and K, N. Kumara- 
sawmi A:yir, for the Respondents.—A suit 
to declare anadoption invalid is а repre- 
sentative suit, Soe Ohallagundla Varamma v. 
Madala Gopaladasayya (1). The limitation for 
it ucder Article 114 cf the Limitation Ast is 
only six years from the date when the next 
reversioner knew of the adoption. Time runs 
against all the геуегвіоовге If the next 
revarsioner’s ast in not suing was fraudulent, 
any other reversioner sould have suad 
within time, The frand does not stop 
time running or give а new oauae of action 
to the next reversioner.  ' - 


. JUDGMENT.—We think that the Sub- 
ordinate Judge was right in holding that 
this suit was barred under Article 118 of the 
Indian Limitation Aot, IX of 1903. It is 
now settled by the Fall Bensh decision in 
Ohallagundla Varamma v, Madala Gopaladas- 
ayya (1) thata suit for а declaration that 
an adoption is invalid is a representative suit, 
whish the nearest reversioner is entitled to 
bring on behalf of the whole body of 
reversioners, born and unborn, within the 
period presoribed in the Article, 

Time begins to run from the time the 
adoption becomes known to the plaintiff, 
and here the adoption came tothe know- 
ledge of the next reversioners as soon as 
it took plase in 1902. Therefore, time 
began to ran against the whole body of 
reversioners from that date, and the present 
suit not having been bronght within six 
years is barred. 16 issaid that the nearest 
reversioner did not bring the suit besause 
he had been bribed to aive his consent to 
the adoption. That might have been. в 
good reason for allowing another reveraioner 
io sue within thé pressribed period, if 
thera had been one able and willing to do 
во. It did not prevent the next rever- 
sioner from suing himself if so minded, or 
prevent the whole body of revarsioners 
being barred if no suit was brought within 


(1) 46 Ind, Cas. 202; 41 M. 65) at p. 679; 35 М. 2. 
3.97: 21 M. L. T, 115,8 L. W. 62; (1918) M, W. N, 
481 (F. B.). 
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the  presaribed period. The faot that 
the plaintiff was born after the alleged 
adoption and before the suit had become 
barred under Artiole 118 did not give him 
any fresh cause of action ог stop time 
ruuning whioh had begun to run against 
the whole body of reversioners from the 
date of the adoption. To hold otherwise 
would be opposed to the express provisions 
of section 9. All that Ooutts-Trotters, J;, 
as we understand him, intended to lay 
down in the Fall Bench ease in Ohallagundla 
Varamma v. Майл!а Gopaladasayya (1) was, 
that a deeree against the next reversioner 
obtained by fraud or collusion would not ba 
binding on the other revers ioners. These 
observations do rot support Mr. Narayana- 
murfhi's contention that time would not run 
under the Artizle against the general body 
of reversionere, if the nearest reversioner 
abstained from suing from interested motives, 
The appeal fails and is dismissed with sosts, 

M. 0, P, 
Appeal dismissed, 


ALLAHABAD HIGH OOURT. 
First Civit APPzAL No. 348 or 1917, 
May 20, 1920. 

Present :— Mr, Jastioe Tnudball and 
Mr. Justice Sulaiman, 
Musammat SARASUTI TEWARIN 
— UEP ENDANT—APPELLANT 
versus 
Musammat NANDAN AND OTHERS— 
PraiNTIFF AND DEFENDANTE— 
RESPONDENTS, 

Hindu Law—Maintenance—Suit by widow —Decree, 
proper—Contest between defendants, whether should be 
decided. 

In a suit by & Hindu widow for maintenance 
against several persoas in possession of the estata 
of her deceased husband, the proper decree to make 
is to direct payment of the amountof the main. 
tenance by any one or more defendants in posses. 
sion of the estate to ihe extgnt of the estate in hig 
or her possession, on partioular dates to be вресёбеф 
by the Court [p 100, col. 2р. 0, col. 1] 

In such a suit it is not necessary to decide в contest 
between the defendants inter se as to who ig legally. 
entitled to the estate, [p, 100, col, 2] К 
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First appeal against the deoree of the 


Additional Sabordinate Judge, Gorakhpur, . 


dated the 10th of April 1917, 

Dr. S. N, Sen and Mr, N, Upadhya, for 
the Appellant. 

Mr. Harb me Sahai, for the Raspondenta. 

JUDGMENT.—This appeal arises out of 
a suit brought by one Musammat Nandan, 
the mother of a deoeased Hindu, Shishmul 
Prasad, who died on the 9th of July 1912, 
She bronght &8uit originally against the 
two widows of her deceased son, namely, 
Musammat Sarasuti and Musammat Ramjota, 
and she claimed her maintenance as the 
mother of the deceased. Musammat Sarasuti 
praotioaliy did not contest her alaim ex- 
eept as to the amount whioh was demanded. 
Musammat Ramjota, on the other hand, 
pleaded that a son had been born to her 
after the death of her husband whose name 
was Brij Kishore and “that, under the 
Hindu Law, Brij Kishore, was the owner of 
-the entire estate and that she was not 
liable, and that if she were in possession 
it was on behalf of the infant son who was 
the real owner of the estate. Ib may be 
noted here that on the death of Shishmal 
Prasad the names of thetwo widows were 
entered eash against half of the estate and, 
according to the judgment of the Court 
below, the elder widow, Musammat Sarasuti, 
is in possession of one half and the other 
widow is in possession of the other half, After 
Musammat Ramjota's defence had been filed 
Brij Kishore was added as & party and 
the plaintiff amended her plaint by 
an addition to paragraph 6 in which she 
says: “ Ifin the opinion of the Court Brij 
Kishore be declared to be the son and heir 
of Shishmal Prasad and the possession of 
Musammat Ramjota as the guardian of 
Brij Kishore, minor, be proved over the pro. 
perty of Shishmal Prasad, deseased, then 
the ‘plaintiff 1s entitled to get maintenance 
and à house for her reside: oe from defend- 
ant No. 8," The Court below went into 
the question of whether Brij Kishore was 
or was not the son of Shishmal Prasad. 
"Musommat Sarasuti strongly denied the 
allegation, The issue was one really bet 
ween the oo defendants and the Court held 
in *favour of Brij Kishore, It passed в 
deoree for maintenanse allowance at the 
Fate of Rs, 144 а year against the defend- 
“antar Tho deereo goes on to вау : that 
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the amount shall be payable by Brij 
Kishore, defendant, in two equal instalments, 
7. в, Rs. 72 on Ist January and Ra. 72 on 
the Ist July of every oalendar year, In 
case of default of payment the amount 
shall be resoverable by the sala of the 


` property left by Shishmal Prasad in posses- 


sion of any of the defendants, None of 
the defendants shall be personally liable for 
the amount. The plaintiff shall also be 
entitled to reside as of right in the house 
sitnated in Mauza  Bisbanpura." The 
rest of the plaintiff's claim in respect of 
her ornaments was dismissed. The only 
person who has appealed against this 
deoree is Musammat Sarasuti. The only 
plea that she raises on appeal is, that the 
finding of the Court below that Brij Kishore 
who is the posthumous son of Shishmal 
Prasad, is wrong and it asks thia Gourt on 
appeal to declare that he is not his son 
and grant such other relief as the Court 
may deem fit. It seems to us that the 
sppeal must practically fail for the simple 
reason that, in our opinion, the deoision of 
the issue between the defendants as to 
whether Brij Kishore was the son of Shish. 
mal Prasad or not was quite unnecessary, 
and it is impossible for us on appeal to 
grant her tbe deslaration that she seeks, 
It somes to this that the heirs of Shishmal 
Prasad and certain persons claiming to be the 
heirs of Shishmal Prasad are disputing among 
themselves ; half the estate is iu the possession 
of one widow and the other half isin the 
possession of the other widow either for her- 
self or on bshalf of Brij Kishore. The Court 
below bas given the plaintiff her relief, 
it was quite unnesessary to go into the 
poiut about the parentage of Brij Kishore, 
it was simple and easy for the Court to 
say that tne plaintiff was entitled toa decree 
for maintenanee as against all the defendants- 
among whom one at least must be a legal heir, 
The disputing parti-s being in possession each 


-of опе balf of ihe estate the Court sould easily 


have gone on to say that it would make the 
sum due payable by the parties in proportion 
to the share of estate in the possession of each 
party and in case of default the deoree could 
easily have gone on to say thatthe amount 
due would be a sharge upon the estate and 
be resoverable by the sale of the estate, Wae 
do not think it was necessary to declare 
that the amount was payable by Brij Kishore, 
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Wo think that the proper desree which the 
Court below ought to have passed was, that 
the amóunt should be payable by any one or 
more of the defendants who is in possession 
of the estate in proportion to the extent of the 
estate in his ог her possession, and ou the 
' dates fixed by the Court below, — T'hie, in our 
opinion, is the only modifisation of the desree 
which is nesessary, ревацав the deares of the 


Court below distinstly lays down that in. 


default of payment the" amount shall be 
reaoverabíe by the sale of the property left 
by the deceased in possession of any defend- 
aut and none of the defendant: is personally 
liable for the amount. We, therefore, modify 
the decree of the Court below to this extent. 
The words “Brij Kishore in two equal 
instalments, 2. e., Rs. 72 оп the lat of January 
and Rs, 72 on the Ist of July on every 
calendar year" bə struck out and in lieu 
thereof shall be entered the words " the 
amount shall be payable by any one or more 
of defendants on the ist of January and lat 
of July of eash calendar year in proportion 
to the extent of the estate of Shishmal 
- Prasad in his or her possession.” The reat 
ofthe desree will stand good Тһе appeal 
prastioally fails. In the circumstances of the 
dase, we follow the good example set by the 


Court below and make eaah party pay his own ` 


odsta, as it is evident that this litigation has 
been brought with a view to testing an issue 
whish does not avisa in the ease itself, 

App:al dismissed, 





b . LAHORE HIGH COURT. 
Secox» Civin APPgRAL No. 2928 or 1916. 
July 14, 1920, 

Present : —Mr. Justice Broadway ari. 
Mr. Justise Abdul Raoof. 
TIRATH RAM— DEFENDANT 

` APPELLANT 
VETSUS 
Musammat KAHAN DEVI—PLAINTIFF 


— Resporpant. 

Hindu Daw->Mitakshara —Succession—Adopled son, 
whether can succeed cotiaterally —Sister, whether heir — 
Paternal uncles daughter's son, whether bandhu — 
Widow—-Powers of alienation, restrictions on extent 
of Posséssory title—Burden of proof. 
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Whore the adopsion of a person has nobbeen in th, 
Dattaka form, he cannot, under the Mitakshara, 
succeei collaterally in the family of his adoptiva 
father (p. 102, col- ?.] 

Under the Mitakshara, a sister has no right of 
succession to the estate of her deceased brother, 
[р t+, col. 2] 

Under the Hindu Taw, a paternal uncle's daughter’ 3 
воп isa bandhu [p 105, col 11] 

А. Hinda widow's powers of alienation are insepar. 
able from her estate and their existence does not 
depend on that of heirs capable of taking on her 
death. The mere fact that there are no such heirs, 
does not confer upon the wido unlimited powers of 
alienation [p. 103, col, 2.1 

Where ib is proved thab onthe death of a person 
there was a scramble for possession of his property 
among persons claiming to be entitled thereto, and 
that tho plaintiff and defendant both put their locks 
on &house belonging to the deceased, neither of 
them can bo said to havea possessory title as against 
the other. [p. 104, col. 2.] 


Sssond appeal from the dearee of the Dis: 
trist Judge, Lahore, dated the 23rd of August 
1916, varying that of the Sab Jadga, lsb 


“Ulass, -Lishore, dated the 5th August 1916, 


Bikhshi Tek Ohand, for the Appollant, 
Mr. Harbhajan Das, for the Respondent. 


JUDGMENT —This was в suit by a 
sister for the possession of the property 
of her ehildless brother on the death cf 
the latter's widow. The faota of the gase, 
whish are either admitted or found, are as 
followa:— 

One Nanak Ohand had two son», Jai Ram 
aud Ram Chand. Jei Ram had в daughter, 
Musammat Kahan Devi, plaintiff in the 
suit, and a son Harnam Das, deceased, 
whose property is in dispute. Harnam Das' 
widow was  Musammat Ind Kaur. Ram 
Chand had no sən. He, therefore, appointed’ 
Tirath Ram, defendant, his danghter's son; 
as bis heir. The parties belong to the oaste 
of Khatris, The property in dispute wag 
a house and eertain moveables valued at 
Rs. 1,000. Ол thedeath of Нагпат Dai; 
Musammat ind Kanr admittedly got possess 
mioh of the house and is said to have taken. 
possession also of some emoveabls property 
valued as above-mentioned. In her lifetime 
Musimmat Ind Kaur executed a Will in 
favour of the defendant Tirath Ram, On 
the death of Мизатта Ind Kaur, the 
plaintiff, Musummai Kahan Devi, secording 
to the finding of the lower Appellatd 
Cour’, took possession ef the house? from 
whish she 
by Tirath Ram, defendant. 


This gave 
rise to the present suit. 


The defendant 


was subsequently dispossessed, 
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elaimed title to Sueseed as eollateral on th 
ground of his being the adopted son of 
Ram Chand, the unele of Harnam Das, as 
well as under the. Will of Musammat Ind 
Kaur, the widow. The plaintiff contested the 
validity of the adoption and the Will both 
on fasts and in law, and olaimed to succeed 
to the property of Harnam Das on the 
ground of Нег being his sister and lawful 
heir. She also claimed right to  resover 
possession of the property in dispute from 
the defendant on the ground of her pos. 
sessory title of whieh she had been  re- 
eently deprived by  Tirath Ram, The 
adoption of Tirath Ram is found to have 
been made out by evidence, and its validity 
has also been found to be established 
according to eustom. The authorities quoted 
by the Courts below fully support the 
deeision on the question of the validity 
of the adoption, It has, however, been 
held that, inasmuch as the adoption was 
not in the Dattoka form, Tirath Ram was 
not entitled to succeed  sollaterally. The 
rule on the subject is thus stated іп 
Rattigan’s Digest of Customery Law, 8th 
Edition, page 73, paragraph 49:— 

“Nor, on the other hand, does the heir 
acquire & right to sueceed to the collateral 
relatives of the person who appoints him, 
where no formal adoption has taken place, 
jnasmueh ав relationship established between 
him and the appointer isa purely personal 
one.” 

The Will by Ind Kaur has been found 
to eonfer no title on the defendant, as 
the widow had no power to make such 
a Will As to the plaintiff's right to sus- 
esed as the sister of Harnam Das in the 
absence of any other heir the Court held 
that, according to law, it was not established, 
On this last finding the suit was bound to 
fail, but the lower Appellate Oourt held as 
follows:— 

"But plaintiff's suitis based not merely on 
her olaim to suaseed asen heir but on tke 
ground of possession. Abdul Hamid v. Sarbuland 
Khan (1) is sited as an authority to show that 
she із entitled fo possession of the property 
as she was in posgetsion of tbe property 
befere she was dispossessed, unless defend. 
ant proves his better title. Defendant's 


own witnesses admit that plaintiff was in 


Q) 78 P, В, 1902; 187 Р, L, Ri 1802, 
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possession before she was  foreibly dis- 
poesersed, and she ie, I think, therefore, 
entitled to possession of the house as 
desreed by the lower Court, defendant not 
having proved his better title.” 

Her allegation that Musammot Ind Kaur, 
widow of deceased Harnam Das, had left 
moveable property of the value of Rs. 1,000 
was held not to have. been established by 
evidenee. She was, therefore, given a deeree 
for possession of the house only. The 
defendant, Tirath Ham, has eome up in 
second appeal to this Court, and the re- 
spondent, Kahan Devi, has filed oross-objec- 
tions against the order of the lower Appel. 
late Court as to costs. 

Mr. Tek Chand, the learned Vakil for 
the appellant, has contested the deoision of 
the lower Appellate Court both on the 
questions of law and fast. He has argued 
that his client was entitled to sueeed 
collaterally as the parties belonged to the 
high oaste cf Khairis He bas also боп. 
tended that Musammat Ind Kaur had full 
right acsording to law to make a valid 
Will in favour of the defendant appellant, 
In order to make the ground olear for the 
desision of varions questions argued before 
ue, it may be mentioned that, wi atever might 
have been tke position taken up ір the 
Courts below, it has been frankly admitted 
in this Court by the learned Vakils who 
have argued the sase before us that the 
parties are governed by their personal law 
of the Mitskshara Sehool According to 
tbat law 16 sannot be said thatthe adop- 
tion of the defendant not being in accord. 
anse with the Dattuka form he is entitled 
to sueceed eollateraily as the adopted son 
of Ram Chand, Jiwan Mal v. Jamnu Das 
(2) fully supporto the decision of the lower 
Appellate Court on this point. The deoision 
of the lower Appellate Court as to the 
power of Musammat Ind Kaur to execute 
the Will is also sorrest. An attempt was 
made to argue that, inasmush ав there wad 
no reversionsry heir, Musemmat Ind Kaur 
had sequired an absolute right in the 
property of Harnam Das and as such was 
entitled to make the Will in favour of 
Tirath Ram, Alla Dittah v. Gauhra (3) ia 


(2) 10 Ind. Cas. 629; 67 P. L. В. 1911; 282 P, W, R, 
1911 


‹8) 2? Ind. Cas, 127; 8 P, R, 1914; 129 P, І, R 
1914; 260 P, W, Б.`1948, : 
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relied upon in support of thia sontention. 
The head-note of the sase runs thus :— - 
." S, the last male proprietor of” the 
land in suit, died shildless, leaving a widow, 
who succeeded to his land. Oa ber death her 
brother's son (defendant) obtained possession 
and claimed to hold it under a Will in his 
favour by the widow. Plaintiffs, the pro- 
prietors of the qpaéfz,.sued for possession 
elaiming to be entitled to the property in 
the absence of collaterals of 5, and that the 
Will in favour of defendant was invalid: Held, 
that the onus of proving a right of апвоез- 
sion by su«tom lay upon the plaintiffs and 
they had failed to discharge that onus, and 
that the entry in the village waitb-ul-are, 
restricting a widow's power of alienation, 
was only inserted in the interests of 
oòllaterals and had по effast, where there 
were none. ” X 
. At the end of the judgment the learned 
Judges who desided the, ease, made the 
following pertinent observation :— 


" Mr. Pestonji urges that the widow's 
estate is always-a limited one. Q tite во, 
but it is only limited for the benefit of 
reyersioners, Where there вте none, she is 
to ell intents and purooses an ablato 
owuer. Counsel referred us also to W izira v. 
Mangal (4), but we cannot find anything there 
whieh assists his  sontention. The fifth 
proposition laid down therein by the Fiaau- 
oial Commissioner is against him. То sum 
up, we hold that the onus was upon the 
plaintiffs and they have not discharged 
it,’ 

That: was а oase in whish the parties 
relied upon custom and.the plaintiffs failed 


to establish the oustom relied upon by them.. 


The desision in that oase, therefore, sannot 
have any bearing upon the present базэ. 

The rule of Hindu Law as to the powers 
of a Hindu widow are thus stated by their 
Lordships of the Privy Counsil in the case 
of Oollector of  Masulipatam v. Oavaly 
* Vencata Narrainapah (5) : — 

“Ib is not merely for the protestion of 
the material interests of her husband's 
relations that the fetter on the w.dow’s 
power ia imposed. Namberless authorities, 
from Manu downwards, may be sited to 

(4) 10 Ind. Cas, 294; 2 P. B. 1911 Rev; ЗР. W. В. 
1911 Rev.: 188 P. L, R. 1911. 

(5) 8 M. I. A. 629 at p. 651; 2 W.R, (P. €.) 61; 1 
Suth, Р, 9, fı 416; 1 Sar, Р, с, 7, 820; 19 Я, В, 681, 
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show that, according to the prinsiples of 
Hindu Law, the proper state of every 
woman is one of tutelage ; that they always 
require protestion and are never fit for 
judependense. Sir Thomas Strange (see 
Strange on Hindu Law, Volume I, page 
242) sites the authority of Manu for the 
proposition that, if & woman has no other 
sontroller or proteator, the King should control 
or protest her, Again, all the authorities 
gangsar in showing that, assording to tho prin- 
ciples of Hindu L iw, the life of a widow is to 
be one of ascetía privatiou (2 Colebrooke's 
Digest, 459). Hence, probably, it gave her 
a power of disposition for religious, whioh 
it denied to her for other, purposes, These 


prinsiples do not всеш to be  oonsistent 
with the dostrine that, on the failure 
`of heir, a widow becomes osompletely 


emansipa‘ed ; perfectly uncontrolled in the 
di-posal of her property, and free to 
squander her inherited wealth for the 
purposes of selüsh enjoyment... Their Lord. 
ships are of opinion that the restrictions 
ona Hindu widow’s power of alieantion are 
inseparable from ber estate, and that their 
ex atenae does поб depend on that of heirs 
capable of taking on her death” 


. In the ease of Pandharinath Vishvanath 
v. Go ind Shivram (6) this passage from 
the judgment of their Lordahips of the 
Privy Counsil is quoted at page 71 of the 
report and discussed with referenae to the 
fasts of that sase. In our opinion, having 
regard to this rnle of law, it must be 
held that the Will exeeuted by Musammat 


Ind Kaur oonferred no title on  Tirath 
Ram. 

The desision of the lower Appellate 
Conrt on the question of the plaintiff's 


right to suesesd as the sister of Harnam 
Das also, in our opinion, is sorreot. In 
Mayne's Hindu Law, 8th Edition, page 
744, paragraph 534, the rule is thus 
stated: — 2^ 

"As regards tha provinoss whioh follow 
the Mitkashara, both prinsiple and authority 
seem also to exolade the aister,” 

Th» learned Vakil fo* respondent has, 
however, relied upon the head-note in the 
ease of Nanak Gir v. Musimmat Kishen Kaur 
(7) and bas argued „that under Hipdu Liaw 


(8) 82 B. 59 at p. 71;9 Bom L. R. 1803, > 
(7) 58 151, Ons, 815; 164 P, Ra 191 ° 
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sisters вап suoceed as bandhus, А referense 
to the judgment in the sase shows that 
it was never intended to lay down the 
rule so broadly as it is stated in the 
head-note. In that ease there was a som- 
petition between an alleged chela and the 
sister .of the last holder of the property 
in dispute. [i was found as a faot that 
the defendant Nanak Gir was а total 
stranger and had.failed tə prove that he 
was a chela and as such entitled to the 
possession of the property. Having regard 
to the special eiroumstanoss of that oase, it 
waa held that sisters had a right to sucosed 
as against а total stranger. 

The general rule of law is laid down 
in the ease of Shambhu Nath v. Musammat 
Ralli (8). 16 was never intended to depart 
from the general rule as stated by Mayng 
Чп the paragraph above referred to. In the 
desision of this Court in the сазе of Shambhu 
Nath v. Musammat Ralli (8) the law on the 
subjeot i is thus stated: = 

“The whole subject is ably diseussed in 
Mayne on Hindu Liaw and Usage, 8th 
Edition, pages 724-753, whereit is pointed 
out that as regards the provinsss whioh 
follow the Mitakshara School both prinaiple 
and authority soem to exclude the daughter 
(sic sister).” 

The head-note in Nanak Gir v. Musammat 
Kishen Kaur (7) being inassarate cannot, 
therefore, help the plaintiff. She is, there- 
fore, not entitled to succeed against the 
defendant who cannot be said to be a total 
stranger being the daughter's son of Ram 
Chand, the unole of Haraam Das. 

The only question that now remains to 


be desided is, whether the decision of the 


lower Appellate Court granting а desree to 
the plaintiff on the ground “of possession 
“gan be maintained. Ia this conneotion two 
questions have been argued on behalf Us 
the’ defendant-appellant, namely:— 

(1) that the plaintiff had never obtained 
possession of the nature and kind whish, 
assording to rulings, would entitle her to a 
desres on the alleged possessory title, 

(2) that the defendant has a better title 
as against the plaintiff, being a bandhu under 
the Mitakehara Law,.* 

. Ая "regarda the first qiestion we have 
examined the record * and the result of 


(8) 52 Ind, Cas. 591; 25 P, W, Ц. 1919, 
° 
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our investigation is that we Sad that the 
plaintiff gave no evidense as regards -her 
possession after the death of Musammat Ind 
Kaur. It appears that on the widow's 
death there was a seramble for possession; 
The plaintiff tried to acquire possession by 
putting her look, the defendant alen put his 
look on the door of -the house. The learned 
District Judge has based his judgment 
upon the evidence of two of the defendant's 
witnesses, namely, Har Dayal and Sher 
Muhammad. We have ‘sorutinized théir 
evidence oarefully and we find that it is 
not suffisient to establish plaintiff's peaseful 
and exclusive possession, .othing beyond 
the putting of a loak by the plaintiff is 
proved by this evidense ; on the other hand, 
the evidence of these witnesses goeà to show 
that, in spite of the look of the plaintiff, 
the defendant had suosseled in getting 
The ruling in Abdul Hamid v. 
Sarbuland Khan (1) has been relied upon by 
the learned Distriot Judge in support of 
his view that the plaintiff could be given 
a decree for possession on the basis of her 
possessory title. This was not a suit under 
section 9 of the Specifie Relief Ast. In а 
suit on possessory title a "plaintiff ought 
to prove more than what is neoessary for 
bim to do in his suit under the Speoifis 
Relief Act In the head note inthe ease 
above sited the rule of law on the subject is 
thus stated: — 


"Possession in law being a substantive 
right or interest which exists and has legal 
incidents and advantages apart from tbe 
true owner's title, a person in possersicn 
of land without title has an interest in the 
property whieh is good against allthe world 
except the true owner, Therefore, where's 
plaintiff has been foreibly dispossessed of 
immoveable property by a person having no 
title, be can sue for possession simply on 
the strength of the possession which he had 
before he wae dispoesessed, provided he snes 
within the twelve years’ period allowed by 
Artisle 142 of the Limitation Aet. In such 
a suit, unless defendant proves a title, plaint- 
iff should sueoeed without being asked to 
prove his own ә іо ownership, and even 
if the defendant proves that he haz no sush 
title.” 

Oa ths facts di«slosed in’ evidensa où the 
record, in our opinion, the sonolusion drawa 
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by the lower Appellate Court as to the 
possession of the plaintiff is not justified. 

On the second qusstion Mr. Tek Chand 
has argued that the defendant, indepeudently 
of his alleged right as the adopted son of 
Ram Chand or asa legates under the Will 
of Musammat Ind Kaur, has a batter title as 
against the plaintiff as the daughter's son 
of Ram Chard inasmuch as he is assording 
to the authorities a bandhu of Harnam Das, 
deceased, In support of this contention he 
has relied apon Mulla's Hindu Law, 3rd 
Edition, pages 58 and 59, where in the 
order of suscession among bandhue at No.7 
father’s father’s son's daughter's son is 
mentioned as a bandhu. Now the defendant 
comes within this description. Harnam. Das’ 
father was Jai Ram, Jai Rim’s father was 
Nansk Chand. Ram Chand was the son of 
Nanak Chand. The defendant is the 
daughter's son of Ram Chand, Therefore, be 
comes within the desaription ‘father’s father’s 
son's daughter's son.” Thus the defendant 
has a better title than the plaintiff. The 
ruling in Abdul Hamid v, Sarbuland Khan (1) 
instead of being . against the defendant 
rather supports his olaim, as he has eucoeeded 
ia‘ showing a better title than the plaintiff 
within the meaning of the rule laid, down in 
that asse. 

In our opinion, therefore, the desision of 
the lower Appellate Court granting the 
plaintiff a decree for posseasion on the 
ground of her resent possession oannot be 
supported. We, therefore, allow the appeal, 
set aside the desres of the lower Appellate 
Court, aud dismiss the suit of the plaintiff 
with eosts in all Courts. The objeetion of 
the plaintiff necossarily fails and is dismissed 
with aestas; 

Appeal accepte, 


CALCUTTA HIGH t OURT, 
Оту, Suit No. 128 or 1920. 
June 4, 1920, 
Fresert:—Mr, Justia Ghose. 
E. Н. DUCASSE— PLANEE 
167518 


: E. M. D. COOEN—Derenpinr. 
Calcutta High Court O^ 3ginal Side Rules, Ch, ХП, 
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т. 49—Originating summons—Indenture of lease, con» 
struction of — Proeedure, 


Byan Indenture of Lease certain premises were 
demised to plaintiff for 5 years on certain terms 
and conditions, one of which wag that plaintiff would 
not assign the premises without the consent of the 
defendant, but that such consent should not be 


‘unreasonably withheld provided plaintiff remained 


responsible under the Icase. Plaintiff applied to 
defendant for his consent io assign his interest for 
the residue of the term nientioned to a Limited Com. 
pany, but defendant refused, Plaintiffthen applied 


` to the High Court on an originating sommons for 


the determination of the question whether, upon the 
true construction of the Indenture, he was entitled 
toassign the remainder of the term under the lease 
without the consent of the defendant, Defendant 
objected to the determination of tne question on 
the ground that the plaintiff should proceed by 
means of a regular suit: 

Held, that, under Chapter XIIT, rule 9 of the Rules 
of the High Court, the procedure adopted by the 
plaintiff was correct, and that, on a proper construc. 
tion of the Indenture, p'aintiff was entitled to assign 
the remainder of the term of the lease without the 
consent of the defendant. [p. 108, col. 2; p. 107, col. 2.] 


Mr, B. Г. Miter, for the Plaintiff, 

Mr. T. Ameer Ali, for the Defendant, 

JUDGMENT.— This originating sum- 
mors was taken ont by the plainsiff E H, 
Ducasse for the determination of the follow- 
ing questions, namely, whether, upon the 
true construction of the Indenture of lease 
mentioned in the plaint herein, relating to 
premises No. 4, Madge Lane, in the town of 
Calcutta, commonly known as the Grand 
Opera House, and in the sireumstances 
mentioned in the piaint, the plaintiff is 
entitled to assign the remainder of the term 
under the said lease to the Bijou Limited 
without~the oonsent of the defendant 
E M. D. Oohen, and whether the defendant 
should not pay the costs of and insidental to 
these proaeedinga. 

It appears that by an Indenture of Lense, 
dated 2ad March 1917, the premises known 
as the Grand Opera House were demised to 
the plaintiff for a period of five years, som. 
meneing from the Ist April 1917, on oertain 
terms and e»nditions mentioned in the said 
lease. 


Among other conditions it was provided by 
the said Indenture that the plaintiff would 
not assign, underlet or otherwise dispose 
of the ssid Giand Opera House and the 
said p emises or part with the possession 
thereof or any part thereof, without the 
consent of the defendant, but that sueh 
consent ehould not be unreasonably withheld 


* 
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provided tbe plaintiff remained responsible 
in terms of the said Indenture. 

“The plaintiff complains that he applied to 
the defendant sometime in August 1918 
for. his вопвепё to his assigning his interest 
in-the-said Indenture for the residue of the 
term mentioned therein to the Bijou Limited 
but the defendant, although repeatedly re- 
quested by the plaintiff to give his sonsent 
to the said assignment, has refused to do во. 
This refusal was finally given on the 5th of 
January 1920, and the plaintiff eharasterises 
this.refusal as esaprisioug and without any 
valid reason whatsoever on the part of the 
defendant, 

The eorrespondenee whish passed between 
the partias shows that the plaintiff applied 
for the defendant’s consent on the 2nd 
August: 1918. On the 8th August 1918, 
the defendant replied saying that there was 
an outstanding dispute about a chandelier 
in the Grand Opera House, and, unless and 
until that dispute was settled, the question of 
the assignment of the lerse sould not be gong 
into, The dispute as rerards the shande- 
lier -was settled on or abort the 17th January 
1990. Оп Ње 2nd Januery 1920 Messrs, 
Watkins and Co, asting оп behalf of the 
Bijou Limited, wrote to the defendant saying 
that. he had been repeatedly requested to 
give his consent to the assignment of the 
residue of the term of the lease to the Bijou 
Limited, but that the defendant had not 
formally granted his consent to the proposed 
assignment. In these circumstances, they 
notified to the defendant to the effest that 
they, on behalf of their slient, namely, the 
Bijou Limited, proposed to take a formal 
assignment from the plaintiff on 6th January 
1920 and asked the defendant to state 
definitely on .or before that date, whether 
he sonsented to the assignment or not. On 
the 5th January 1920, Messrs. Leslie and 
Hinde, on behsif of the defendant, statéd 
that their slient refgsed to sonsent to the 
assignment referred to above. Messrs. Leslie 
and Hinds stated their alient's objections in 
these terms :— The ot јзвіїоп of our client to 
the assignment tb a Limited Company is a 
perfestly reasonable and valid one, and any 
attempt fo carry out suoh assignment will 
be looked upon as а byeash of sovenant with 
а "&onsequent right to our elient to put an 
. nd te the lease. Our olieut has agreed 

„ with Mr, Galstaun to sell the property to 
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him subject to eertain sonditicns being: 
somplied with, and subjest to your client's 
lease, It is possible that the purshaser will 
not have the same objection to the assign- 
ment that our client has " 

The plaintiff thereupon same to this Court. 
on the 21st January 1920, with his present 
plaint against the defendant and applied on 
an originating summons for the determi. 
nation of the questions hereinbefore referred. 
The application eame on before me ou the' 
6th February 1920. Learned Counsel who- 
then appeared for the defendant objeeted: 
to my determining the questions raised on an 
originating summons, and argued that the 
plaintiff should be dirseted to proeeed by 
means of a regular suit. He further argued 
that, even if the Court should be of opinion- 
that this matter eould be proceeded with. 
onan originating ‘summons, the defendant 
ought to be given an opportunity to file a: 
written statement herein. I was of opinion 
that this was в fit and proper oase to be 
proseeded with on an originating summons, 
But inasmuch as the defendant wanted to ` 
file a written statement, I saw no objeotion 
to впоћ а c»urse and aosordingis granted an 
adjournment. The defendant has now filed 
his written statement. In his written state- 
ment, the defendant states that the plaintiff. 
has no sause of attion as against him, and 
that, even if he had avy, these proseedings 
by way of originating summons are Wholly. 
misoonseived, 


I think the prosedure which has been 
adopted by the plaintiff in the present 
instance is entirely ооггеві, Under the 
Rules of this Court (see Chapter XIII, rule 9) 
any person elaiming to be interested under 
a deed or other written instrument may 
apply by originating summons for the 
determination of any question of construetion 
arising under the instrument and for a 
deslaration of the rights of the persons 
interested, The sorresponding rule in England 
is Rules of Supreme Court, Order LIV», rule’ 
1, Among points dealt with from time to time 
under the last mentioned rule, have been 
questions as to whether au effestive notica 
to determine a lease had been given [ Viola's 
Lease, In re, Humphrey v. Stenbury (1) whe- 
ther a license to assign had been unreasonably 


24 " 
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withbeld | Young v. Aahley Gardens Properties 
Limited (%), Spark's Lease, In re, Berger v. 
Jenkinson (8) and Evans v. Levy (4).] Whether 


. upon the true construction of a sovenant in 


a lease the sosts of new drainage works were 
payable by the tenaut [Farlow v. Stevenson 
(5)] and whether letters whish had passed 
between parties amounted to'an agreement for 
the renewal of a lease [Bosserí v. Jones (6)] 
and the like. ОЁ sourse, it is not the proper 
mode of procedure when the litigation in- 
volves anything beyond questions of construe- 
tion, or where the questions of constraotion 
will not necessarily put ап епа to the litiga- 
tion [see Lewis v. Gresn (7)]. The prosedure 
adopted in this oase was also, if may be 
notioed, adopted in the recent case of Mills v. 
Cannon Brewery Oompany Limited (8). 
Ido not doubt, therefore, as I have said 
already, the correstnasa of the prosedure in 
this onse. 

The only question that now arises is, whe- 
ther, in the oireumstanses of the present case, 
the defendant was justified in withholding 
his consent to the assignment of the residue 
of the term under the said Indenture of lease 
to the Bijou Limited. The onus of proof 


“ison the plaintiff. 1 understand that the 


defendant’s objection was that he did not 
like that the residue of the. terms should te 
assigned to a Limited Company. In my 
opinion, the objection is not sustainable. It 
has been held that the word ‘person’ in a 
covenant against assignment includes a 
Corporation, and а Limited Comrany is 
papable of being “a respectable and res. 
ponsible person " within the meaning of suah 
a covenant, [See Willmott v. London Road Oar 
Company (9)]. As to whatis an "arbitrary" 
or unreasonable” refusal, the. cases of 
Treloar v. Bigge (10), Governors of Bridewell 


(2) (1903) 2 Oh, 112; 72 L. J, Oh. 520; 88 L. T. 
41. 
(3) (1905) 1 Oh. 456; 74 L, J. Oh. 318; 92 L, T. 587; 
^68 W.R. 


‚В. 876. 
(4) (1910) 1 Oh. 452, 79 І, J. Ob, 883; 102 L. T. 


8. 
(5) (1900) 1 Ch. 128; 69 L. J, Ch 106; 81 L, Т. 589; 
48 W. B 318; 16 T. L. R. 57. 
(6) (1901, 48 Sol Jour 636; 117 L. Т. Jour, 285. 
(7) (19051 2 Ch. 340; 74 L. J. Ch. 682; 93 L. T. 303; 
54 W. В. 98. 
(8) (1920) 36 T. L. E. 513; S9 L. J, Ch. 854 


(8) (1910) 2 Ch, 626: 80 L. J. Oh. 1: 103 D T. 447; 


64 S. J. 873; 27 Т.І, B. 4, 
(10) (1874) 9 Ех, 11; 481, J, Ex. 95; 22 W. R 


INDIAN OASES, 


107 


Hospital v. Fawkner (11), Barrow v. Isaacs (12) 
and Quinion v. Horne (13) indicate that the 
expressions when used in а slause впећ as the 
one under consideration mean " without fair, 
solid and substantial cause,” 

On the evidence before me, I am of opinion 
that the defendant’s refusal in the present 
oase was unreasonable and eaprioious. I da 
not propose to again go through the sorres. 
pondenee, it is only nesessary to point out. 
that there was an express clause in the lease 
by which the liability of the plaintiff would 
remain undiminished in the event of an 
assignment. The only question now is the- 
question of вовёв. In the view of the matter 
whioh I have taker, there is no esoape from 
the conclusion that the defendant must pay 
the costs of this applieation. Therefore, the 
order is that, оп & proper oonstruetion of. the 
Indenture of Lease mentioned in the plaint, 
and in the eireumstanees mentioned therein. 
the plaintiff is entitled to assign the remain: 
der of the term of the said lease to the. 


. Bijou Limited without the sonsent of thé 


defendant, and that the defendant should. 
pay the costs of and incidental to this appli. 
eation. 


Order accordingly, 


(11) (1892, 8 T. L. R. 637. 


(12) (1891) 1 Q. B. 417; 60 L. J. Q. B. 179; 
686; 39 W. R. 385; 55 J. P. 517 Scie 


„(19 (1800) 1 Ch. 596; 15 L.J. Ch, 293: 54 W, В. 


LAHORE HIGH COURT. 
Szooxp Civiu APPraL No, 2865 o» 1916. 
Desember 23, 1920, 

Fresent :— Mr, Justioe LeRossignol and 
Mr. Justioe Wikberforce, 
GURDAS MAL SINGH —PranmTOINF— 


APPELLANT » 
< versus б. С 
ISHAR DAS AND ANOTHER —DEFENDANTS— 
RESPONDENTS. f 


Evidence Act (I of 1872), в, 91—Hundi, suit one 
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Hundi inadmissible in evidence—Plaintif, 
can jall back on oriytnal cause of action. 


whether 


The language of section 91 of the Evidence Act is 
uncompromising, and whenever the terms of a 
contract are reduced to writing, and that writing is, 
for any reason, inadmissible in evidence, the 
promisee must lose his remedy. [p 199, col 1.] 

Where a hundiis executed in consideration of a loan 
and itis found that the hundi being insufficiently 
stamped is inadmissible in evidence, the debtor 
cannot fall back upon the original transaction and 
sue the debtor on the basis of the loan. [p. 108, col. 2; 
р. 109, col. 1.) 

Seoond appeal from the deoree of the 
District Judge, Rawalpindi, dated the !7th 
Jane 1916, varying that of the Senior Subor- 
dinate Judge, Rawalpindi, dated the 9th 
Maroh 1916. 

Mr. M. S. Bhagat, for the Appellant, 

Lala Fakir Ohand, for the Respondents, — 

JUDGMENT,—The plaintiff in this case 
sued to resover on three bundis, two for 
Rs. 500, each and the third for Rs. 1,000, 
He has been given a deoree in respeot of-the 
hundi for Rs. 1,000 and the suit has been 
dismissed in respeot of the claim on the other 
two hundis, 

In this second appeal we are concerned 

“with that portion of the suit which is based 
upon the kundi for Rs, 500, dated the 186 
August 1913. 

The plaintiff's plaint was to the effect that 
on the Ist August 1913 the defendants had 
borrowed Rs. 500 from him and had given 
him a kundi payable after two months, that 
on the 3lst December 1913 a fresh kundi 
was executed and the old kunut returned to 
the defendants. The fresh kundi was, how- 
ever, insufficiently stamped, and the plaint- 
iff urged that, ifthe hundi were to be held 
inadmissible by reason of that defest, his 
suit should be eonsidered to be brought on 
the origina] оапве of action, viz, the oral 
loan of the Ist August 1913, upon whioh the 
firat hundi of that date was based, 

The Court below has held that, inasmuol? 
as the oral contraot of loan was embodied in 
the kundi dated the 186 August 1913, the 


.. plaintiff had по oause of action independent 


ofthat kundi, It has followed the view 
whieh has consistently been held by this 


Court, notably in Bakhshi Ram Labhaya - 


v. Kaka Ram (1), thdt the plaintiff cannot 
байа any slaim on the original kundi, 
Before us all the anthorities on the 


{ (1) 42%, Қ, 1895, | = 
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subjest noted in the margin (see 
balow*) have been reviewed, They in- 
elnde the  elassie ruling Sheikh Akbar 


v. Sheikh Khan’ (2), whioh has been 
followed or distinguished or dissented from 
by the various High Ocurtsa. The: principle 
laid down in that/aase is that, when a causa of 
astion for monty is onee somplste in itsel’, 
and the d-btor gives a bill or note to the 
creditor for payment of the money at a 
future time, the ereditor, if the bill or note 
is not paid at maturity, may always, as a 
rule, sué for the original consideration ; and 
a distinetion was drawn between a loan 
and & deposit, a distination whish is em- 
phasizad in Pramatta Nath Sandal v, Dwarka 
Nath (8). But with all deference we are 
unable to sse any difference in prinoiple 
between a deposit and а loan, for if a 
loan implies a promise of re payment, equally 
also, in our opinion, does a deposit imply 
such a promise of re.payment. 


For the appellant great reliance is placed 
upon the Allahabad ruling whioh is reported 
as Bat) Nath Das v. Salig Ram (4), where- 
іп it was held that when a promissory-nóte 
is handed to а creditor in payment of his 
claim and the promiesory-note, by reason of 
its inadequate stamp, turns out to be waste 
paper, the creditor ia at liberty to fall back 
upon an astion for money had and reeeived, 


(2) 7 O, 256; 8 O. L. R. 528; 8 Ind. Dec, (N. s.) 718. 
(8) 23 C. 851; I2 Ind. Deo. (x. в.) 565, . 
(4) 16 Ind. Cas. 88. 


*Sneikh Akbar v. Sheikh Khan, 7 С. 256: 8 О, L, В, 
528:3 Ind Deo (х. 8) 718, Pramatha Nath Sandal v. 
Dwarka Nath, 23 С. 851; 12 Ind, Dec (N s.) 566, 
Golap Chand Marwaree ү Thakurani Mohokoom, 8 О, 
314; 20. L. R. 1!2n.2 Ind Jur, 801; 1 Ind Dec. 
(х. s ) 787, Krishnasami Pillai v. Rangasami Chetti, 
7 M 112; 7 Ind. Jur. 646; 2 Ind Dec (n.s.} 664, 
Yarlagadda Veera Ragavayya v Gorantla Ramayya, 20 
M. 111; 15 M. L. J. 484, Muthu Sastrigal у Visvanatha 
Pandara Sannadhi, 21 Ind. Cas.*61; 38 M. 6 0; 14M. 
L Т. 620; (19149 M. W.N 58; 28 M. L. J. 19, Krishnaji 
Матауањ у Rajmal Manak Chand, 24 В. 360; 2 Bom. 
L. В. 25, Virbhadrapa v, Bhimaji, 28 В. 439; 6 Bom. L. 
В 436, Parsotum Narain v. Taley Singh, 26 A. 178; А. 
W. М. (1993) 217, Banarsi Prasad v. Fazal Ahmad, 
28 A. 2943 A.L.J.2*; А: W.N. (1906) 9, Ram 
Sarup v. Jasoda Kunwar, 18 Ind. Ca$. 1851 34 A 158; 
9A L.J. 72, Baij Nath Das v. Salig Ват; 16 1nd. 
Сав. 38, Samad Afir v. Brij Lal, 72 P. R. 1886, People's 
Bank of India Limited v. Abdul Karim, 14 Ind. Cas. 
512; 18 P. В 1917; 65 P.W R 1917; 76 P. L. R 1912, 
Musmmat Bhag Bhari v Gujar Mal, 38 Ind. Cas. 628; 
63 P; R. 1917; 40 P. W. В, 1917. i 
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the basis of whish astion is not the eontraat 
reduced to the form of a promissory-note, 
but the dostrine of equity that the person 
who has received a sum of money from an- 
other for a consideration whioh wholly fails 
must return the money to the payer. If this 
view: ba correct, then it appears to us that 
section 9! of the Hvidense Aat is, to all 
intents and purposes, abrogated. Almost all 
written coníraets must necessarily be presed- 
ed by oral sontraots, and itis n> argument 
against the applicability of sestion 91 of the 
Evidenee Ast to any particular transastion 
that, had the sontract not been reduced to 
writing, a suit upon the oral contract would 
have been sompetent. 
tion 91 of the Evidenae Aof appears to us 
to be unsompromising, and we must hold 
that, if the terms of any sontract have been 
reduced to writing and that writing is, for 
any véason, inadmissible, the promisee must 
lose his money. Similarly, (to take the oase 
ofa mortgage), if the mortgage is an oral 
transaction, the mortgagee may maintain a 
suit to resover his money, bnt if the mort. 
gage has been reduced to writing and that 
writing is, for any reason, inadmissible, the 
mortgagee may not prcve the debt aliunde 
and must bear his loss. It may seem un- 
reasonable that by reason of the Jashes of 
the debtor the oreditor should lose his money, 
but.this arises from а duty imposed upon 
individuals by the Logislature to oo-operate 
with Government in sesuring payment of 
Government’s dues. 

In all these вазе, “exoept that reported as 
Baij Nath Das v. Salig Ram (4), the 
question to be desid»sd has been taken to 
be, “has the creditor а complete cause of 
action independently of the doeument whioh 
is inadmissible Р?! 
Rs. 500, and the execution of the hundi 
were simultaneous transactions, and the 
Contract for re-payment was obviously em- 
bodied in the hundi, but.as that hund? is in- 
admissible in evidence, the sontraet cannot 
Ба proved aliunde. Consequently, the appeal 
must fail, 

It has been urged that the Distriot Judge 
was wrong in assuming that the kunds of 
the Ist August 1913 was under-stamped, 
and in view of the provisions of sestion 118 
(f) of the Negotiable "Instruments Aet 
the presumption was in favour of the 
admissibility of the, dosumont, provided 
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that the plaintiff sould prove that 
it had been lost, His allegation, however, 
was that the Lundi had been returned to 
the defendants, and that allegation was 
denied by the defendants. The plaintiff did 
not lead evidenca on the point, so that it 
was not proved that, the doanment had been 
lost. Moreover, the point is negligible, 
besause the olaim for relief was clearly 
based upon the oral eontraet whish preseded 
the exeention of the kundi, 

For the reasons given above, we hold that 
no evidenoe could bs given, other than the 
kundi, of that transastion, and we dismiss 
this appeal with eosts, 


Appeal dismissed, 


MADRAS HIGH COURT. 
Seconp Civin Арркаг No. 2043 or 1915. 
August 12, 1920, 

. Present:—Sir John Wallis, Kr., Chief 
Justice, and Mr. Justice Seshagiri 
Aiyar. 
THENNUTTIKALLINGAL 
UNNI MOIDIN — Devexparr No, 1 
— APPELLANT 
Versus 
THENNUTI! KALLINGAL 
UNNi MOIDIN'3 soy POUK €R 
(DEAD) AND oraer3s—Devenpant—PLalntive 

No. 2-—Respunvents, 
Civil Procedure Code (Act V of 1909), О. XXI, т. 103 


—Suit under v, 108, scope of —Enquiry, nature of— 
Right to present possession — Title, adjudication of. 


The suit referred to in О XXI, т. 103, Civil Pro. 
cedure чойе, by whichever party instituted, is a 
sup to establish the right which he claims to the 
present possession of the property, and this right 
may be established wibhogt showing that the 
plaintiff was in actual possession at the date of 
the summary order against him [p 111, col. 1.] 

Nabadwipendar Mookerjee v. Madhu Sudan Mandal, 
16 Ind. tas. 741; 180, W. N, 473, relied on, . 

Second appeal against the decree of the 
Oourt of the Temporary, Subordinate Judge, 
Palgbat, at Caliout, in Appeal Suit №, 18 
of 1915, preferred against the désree* of the 
Court of the Dietriat Munsif, Parapanangadi, 
in Original Suit No. 226 of 194: 8. - 
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: FAOTS appear from the judgment, 

` Mr, О, Madhavan Nair, for the Appellant: 
-The Subordinate Judge: misunderstood 
the seope of rule 98 of Order ХХІ, Civil 
Procedure Code, The Court is not concerned 
only with the question of sotual possession 
at date of the summary order, What 
plaintiff bas to prove istheright to present 
possession, That is more than astual pos- 
session. If the opposite party proves в sub: 
sisting title, the plaintiffs! possession at date 
of order is of no avail Where the deoree- 
holder sues and does поё . prove title, the 
defendant with only a possessory title is 
entitled to впвовей. | 

Mr, К. P. M. Menon, for the Respondents.— 
Compare the language of rule 103 with 
rule 63. In the former, the right to present 
possession has to be proved, but in the 
latter the right to the property itself has 
to be established. The rula 103, is only 
restristed to the question of astual possession 
at date of the summary order. 

JUDGMENT.—The plaintiff resisted the 
execution of a decree for possession of the 
suit. lands, and, having had an order made 
against -bhim under Order XXI, rule 98, 
instituted the present suit under rule 103 
"Во establish the right whieh Һе olaima 
to the present possession of the pro- 
perty”, failing which the right would 
have been lost under the terms of the rule. 
The plaintiff, who based his ease both on 
possession and on title, alleged that the 
eonveyaneo, executed by him in 1899, in 
fayour of the Ist defendant never took 
effest, and that, if it did, he had acquired 
a title by adverse possession before the date 
of the order against him under rule 98, 
The District Munsif dismissed the suit on 
the ground that the title passed to the 
Ist defendant by the sonveyanse of 1899. 
The Subordinate Judge allowed the appeal 
‘and, deoreed the suit, holding that the 
plaintiff, having, as he. found, been: in 
‘possession -at the date of the order аа 
rule 98; sould not be ousted in exesution 
of а desrée to whish he was not a party, and 
that, under the rule, the Court was concerned 

with possession only. 

The view that, до а suit of this kind, 
‘the “Oourt has merely to ascertain whether 
ihe: pinti was im possession at the date 
of the - order against him under rule 98 is 

ase% on а missonseption of the seope of 
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the rule. If he was, then the Court 
ought not to have passed the summary 
order against him under rule 98 but ought 
to have dismissed the decree holder’s appli-. 
cation against him under rule 99, The 
effect of the order having baen made under 
rule 98 was to oblige him to sue under 
rule 103 on pain‘of losing his rigbts, whereas 
if the application had been dismissed under 
role 98, the deosree-holder would have had 
to institute the suit under the like penalty. 
The suit referred to in the rule, by whieh» 
ever party instituted, is & suit to establiah 
the right which he claims to the present, 
possession -of the property. In -a guit by 
the dearee-holder if it were shown that the 
defendant was in possession at the date of 
the order under rule 99, the deoree holder 
sould only susseed by proving his title, 
because a person in the actual possession 
has & poasessory title against the world 
and, oah only be dispossessed by the true ` 
owner, and those claiming under him. So, 
too, in the present suit, if it be found that 
the plaintiff was in possession at the date 
of the summary order against him under 
rule 98 he is entitled to sucseed by virtue 
of that possession unless the defendant 
(decree. holder) proves a subsisting title 
carrying with it the right to present posses 
sion. 


The object of these provisions is to seaure 
the speedy settlement of questions of title 
raised in exesution, as explained by the 
Privy Counsil in Sardhar? Laly, Ambika 
Pershad (1), with referenee to the similar 
procedure prescribed with regard to claim 
petitions, and this is effected by. requiring 
the unsuccessful party in the summary 
proceedings to file a suit within the year 
to establish his right on pain of losing 
it. 

In support of the Subordinate Judge's 
view reliance has been placed on the faat 
that the suitreferred to in rule 103 is a suit 
to establish the right whish he claims 
to the present possession of the property, 
whereas the suit referred to iw rule 63 
is a suit to establish the right whioh he 
claims to the property in dispute. This 
does not show that a snit under rule 103 
is eonserned only with ihe "question of 


‚ (1) 15 0. 521 (P, O.) 15 L A. 128; 5 Sat. P. 0. J, 
172; 12 Ind, Jur, 210; 7 Ind. Deo, (м, s.) 981, 
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actual possession at the date of the summary 
order. The suit is to establish the right 
which the plaintiff claims to the present 
possession of the property and this right 
may be established witbont showing that 
the plaintiff was in aotoal possession at 
the dateof the summary order against him, 
Desree-bolders and austion-purshasers against 
whom an order has been made nnder 
rule 99 are never in possession at the daté 
of the summary order and yet they are 
allowed and even required to maintain the 
suit, and the seope of the suit must be 
the came whether the order against the 
unsuccessful party in the summary proceed. 
ings was made under rules 98, 99 or 101, 
Nabodwipendra Mookerjee v. Madhu Sudan 
Mandal (2),.the only authority we have 
been referred to, is iu assordansce with 
this view. The Subordinate Judge has 
not resorded any clear finding as to whe- 
ther the plaintiff has established the right 
which Һе claims to the present possession, 
‘and the deoree must be reversed and the 
appeal remanded to the District Judge to 
enable him to do so in the light of the above 
observations, Costs to abide. 
M, 0. P, 


. 


Appeal allowed, 


- (2) 16 Ind. Cas, 741; 18 C. W, М, 478. 





LAHORE HIGH COURT. 

Szconp Отт. APPrAL No. 1011 or 1916, 

July 9, 1920. 
Present;— Mr. Justiee Broadway and 

Mr. Justioe Abdul Raoof. 
UDMI AND OTHERS—DEFENDANTS— 
APPELLANTS 
versus 
+ НІВА AND OTHERS—PLAINTIFFS— 

RESPONDENTS. 

Civil Procedure Code (Act V of 1908), в. 2 (2), О. I, 
7.8, O XXII, т. 4—Representative suit —Some plaintiffs 
suing on behalf of all—Buit decreed — Appeal —Death 
of respondents, other than representatives —Failure to 
bring legal representatives on record—Appeal, whether 


abates—Order declaring abatement, whether decree— 
Appeal, whether lies, ` 
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Where & suit is brought by certain persons in à 
representative capacity under Order I, rule 8 of the 
Civil Procedure Code, the persons on whose behalf the 
suit is brought are not parties to it, and if, during tho 
pendency of an appeal in such a suit, the suit having 
been decreed, some of these persons die, it is nob 
necessary to bring their legal representatives on the 
record, and failure to doso does not involve the 
abatement of the appeal. Гр. 113, col 2] 

An order declaring the abatement of an appeal on 
the ground that the legal representatives of certain 
deceased respondents have not been brought on the 
Bear isa decree and is appealable as such. [p. 118, 
col. 2, І 


Seoond appeal from the order of the Dis. 
trist Judge, Hissar, dated the 20th December 
1915, sfürming that of the  Munsif, lst 
Class, Hissar, dated the lst April 1912, 


. Mr, Nanak Ohand, Pandit, for the Appel. 
lanta. d 
Bakbshi Tek Ohand, for the Respondents. 
JUDGMENT.—This is &n appeal from 
an order of Mr. Inam Ali, Listriot Judge 
of Hissar, dated the 20th Desember 1915, 
declaring the appeal of Udmz and others (de. 
fendants-appellants), v. Hira and others) 
plaintiffs respondents to have abated under 
Order XXII, rule 4, of the Code of Civil Pro- 
cedure, A preliminary objeation is taken on 
behalf of the respondents to the hearing of 
this appeal on the ground that the order ap- 
pealed against, not being a deoree, is not 
open to an appeal In order to deside 
this preliminary objestion it is necessary 
to give the faots giving rise to the appeal 
before the learned Distrist Judge in whioh 
the order appealed against was made:— 
In the village Sissi Bhola the majority 
There are some 
Brahman biswadars also, who own and posa 
sess some of the land. The suit out of 
whieh the appeal before the Distriet 
Judge arose was instituted by the Jat 
biswadars on the allegations that they alone, 
as the real founders of the village, were 
entitled to the income of shamilat lands 
ard that Brahman biswadars had no right 
in the said income. It was stated that 
this allegation was borne out by the entry 
made at the first Settlement of 1568, 
but that at the Settlement of 1891-1892 
a vague entry was made to the  effeot 
that the profit and loss of the income was 
shared by the biswadarf in proportion to 
khewat shares. This the plaintiffs alleged 
went to show that the Brahmans also 
had been sharing the income as bisugdars, 
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The relief claimed in the plaint, shortly 
pat, was that i$ may be declared that 
they alone had the right to the income 
and that the Brahman biswadars had no 
вопвегп with it, In the heading of the 
plaint the names of 393 persons are 
mentioned, who are desoribed as akwam-i- 
jatan saknat Mauza Sisai Bhola, Tabail Hansi, 
muddian”. In the array of defendants the 
names of 53 persons are mentioned with 
thé desoription “Brahmanan sanat Mauza 
Sissi Bbola, Tahsil Hansi. muddaalathim.” 
The date of the presentation of the plaint 
ia mentioned as the 15th of January 19.2, 
lt was signed by six of the persons 
desoribed as  plaintiffs7-namely, Нагаві, 
Dhari, plaintiff ; Maman, | son of Malks, 
plaintiff; Jagram, plaintiff ; Ujagar and 
Sonda, plaintiff. The verification of the 
plaint is also signed by these six persons, 
Along with the plaint а petition was 
presented under Order I, rule 8, of the 
Code of Civil Peocedure by the six persone, 
who had signed the plaint whioh oon- 
tained the following tlatement and 

ri— | 
eg n the suit mentioned in tbe heading 
there are 393 plaintiffs belonging to the dat 
tribe, and there are 53 defendants belonging 
to the Brahman tribe. On bebalf of the plaint- 
ifs Hira, Maman, Mehri, Jagram, _Ujagar 
and Sonda, Lambardars of the deh, institute 
the suit (иа ат ki farofse, aton, eto., ete, 
numberdarni deh. dawa karte hain), 1619, there- 
fore, prayed tbat permission be granted to 
Hira, eto., Lambardars, applicantsin acaordance 
with Order J, rule 8, of the Oode of Civil Pro- 
cedure to institute the suit and prosecute it in 
the placa of the entire body of the jat proprie- 
tors of the village Sisai Bhola. The defendants 
are also numerous. It is accordingly prayed 
that Udmi, son of Sheo Ram, and Matsaddi, 
‘gon of Data Ram, defendants, be permitted to 
defend the suit on behalf of the entire body 
of the defendants and e be given to the 
ies to the suit by proclamation, 

a permission rad granted by the Court 
on Ње l6th January 1912 in the terms of 
the petition presented by the six plaintiffs 
mentioned above Acsordingly, the suit was 
registered on this date, namely, the 16th 
January 1912, Nofifisations, as sontemplated 
y the law, were issued, No objestions were 
raised and apparently the entire body of the 
“Fats pesopted the six plaintiffs as the proper 
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persons to institute and proseoute the suit 
in the interest of all the Jats. On the 
8th of February 1912 a written state- 
ment was filed on behalf of some ofthe 
defendanta ani while pleas impugning the 
slaim on the merits were raised no objes- 
tion appears to have been raised ag to 
the right of the six plaintiffa to institute 
the suit on behalf of tha entire body of 
Jats, Another written statement was filed 
by one of the defendants, Bansi Dhar, in 
whieh also no question as to the array of 
parties was raised. Thus thongh originally 
the names of 393 plaintiffs were entered 
in the heading of the plaint the suit was 
registered as a suit filed by six of the plaint. 
iffa whose signatures are to be found at the 
foot of the plaint. 

The Court of first instance passed а deeree 
in favour of the plaintiffs in the following 
terms,—~ : 

"It is, therefore, ordered that a deoree 
for dealaration of rights to the effect that 
the Jats (the plaintiffs) alone are entitled to 
the income asoruing from malba, other 
shamilat and miscellaneous kind of abadi and 
Gorah deh land, and that they alone are 
oo-abarers in this income and that the 
defendants, t.e., the Brahman bdiswadars have 
no conoern with it, be passed in favour of 
the plaintiffs against the defendants”, 

The parties were ordered to bear their 
own oosts. 

Although the suit was treated as having 
been institnted by the six plaintiffs alone 
yet, curiously enough, the names of the 393 
persors originally mentioned in tne heading 
of fhe plaiut were entered in the heading of 
the judgment of the first Court, and the same 
mistake wan repe«ted in the beading of the 
decree, The defendants appealed to the tower 
Appellate Court and in the list of parties given 
in the heading cf the memorandum of 
appeal the names of 52 defendants appellants 
were mentioned, and in the list of respond- 
ents the names of ali the 393 persons 
were given. On the date of hearing it was 
discovered that three of the respondents, 
namely, Sies, Ballu and Daya, bad died, 
Their legal representatives were not brought 
on the record within the period of.limita- 
lion, namely, six months from the dates of 
their deaths. Applisatíons had been made . 
beyond time for substitution of names and 
had been granted ex parée, "The Court held 
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that out of the plaintiffs respondents (Jats) 
all having common interest in this litiga- 
tion, Sisa died on the 6th June 1912, 
Ballu died on the 18th July 1912 and 
Daya died on the 19th September 1912, 
and that applications for substitution of their 
legal representatives were made long after 


the period of six months fixed and made the 
following order:— 


“Hence the appeal bad abated («ide Halu ` 


v. Lala (1), I овппоё proceed with this 
appeal which had abated under the law 
(vide Order XXiI, rule 4, of the Code of 
Civil Prooedure).” 

On the appeal being oalled for hearing 
in this Court the praliminary objection 
mentioned above was raised, The decision 
in the Fall Bench ruling Niranjan Nath v. 
Afzal Qussain (2) was relied проп in eupport 
of this objestion, In our opinion the decision 
instead of supporting the contention of the 
learned Vakil for the respondent goes to 
show olearly that, во far as the facts of 
this oase are concerned, the order impugned 
is olearly a deoree and is open to an appeal. 
The following passage, to be found at 
page 403*, of the judgment deals with the 
presise question which arises on the fasts 
of this 0880. :— 

“When there are two or mora plaintifs, 
and one of them dies and the right to 
sue does not survive to tho surviving 
plaintiff or plaintiffs along and по applica- 
tion to bring the legal representative an 
the resord is made within six months 
Order XXII, rule 3 lays down that the 
suit shall abate so far as the deceased 
plaintiff is conserned. What is the effect 
of this partial abatement on the suit of 
the surviving plaintiff or plaintiffs P? If 
the suit ів of susha nature that it cannot 
proseed in the absensa of the deseased’s 
legal representative the partial abatement 
will result in the total abatement or dismissal 
of the suit. Whether the final desision is 
called an abatement or a dismissal, qua. the 
surviving plaintiff or plaintiffs, it is manifest 
that it falls within the definition of term 
'dearee! and is appealable as such.” 

From the order of the lower Appellate 


Court it is manifest that the Court declared 
(1) 21 Ind, Cas. 951; 4l P. R. 1915; 15 P.L. В. 
1914; 16 P. W. R. 3914, 
(2) 34 Ind, Cas. 822; 128 P. Б, 1916 (Е. B. 111 & 
176 P. W. В. 1916; 146 P. L. В. 1918. 


*Page of P, В, 1916—[LEd.] 
8 
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the appeal to have abated on the ground 
that the plaintiffs in whose favour the desrae 
stood had a соттоп interest in the litiga», 
tion. Apparently, the Court intended ta 
adjudicate that, inasmuch as. the interest of 
all the plaintiffs was common and the legal 
representatives of the  deseased plaintiffs 
had not been brought on the resord within 
time, the whole appeal had abated. Hense 
in terms of tbe ruling “whether the final 
decision is sallad an abatament or dismissal 

# * & * 16 falls within the deSnition 
of the term ‘deeree’ and is appealable as 
Suah. - 


We assordingly hold that the preliminary 
objection has no foros aud must be overs 
ruled. 


As regards the merits of the appeal wa 
feel no diffisulty in giving our deaision. The 
ihres respondents who bawa been found by 
the lower Appellate Court to have died were 
not among the six plaintiffs who had instituted 
the suit in acsordanse with the order of tha 
Court made under Order T, rule 8, of the 
Code of Civil Prosedure, They were among 
the persons on bshalf of whom these six 
plaintiffs had sued. Therefore, in fast and 
in law they were not parties to the suit and 
their names had unnecessarily been mentioned 
in the array of the respondents, It was, 
therefors, not nessssary for the further 
progress of the appeal to bring on the resord 
their legal: repressníatives. If it was not 
neoessary to bring their legal representatives 
on the resord the appeal eannot be said to 
have abated. This view is clearly supporte 
ed by the deoision of a Division Benob in 
Ram Diyal v. Mohammad Raju Shak (3). 
Ib is not nesessary for us, therefore, to give 
any farther reasoning in support of the view 
we hava taken, for the precise question 
which arises for desision before us arose 
befere the Division Banob and was fully 
dealt with- and desided by the learned 
Judges. Following the desision of the 
Division ВзпаЬ, we hold that the order pass- 
ed by the lowar Appellate Court was 
erroneous. We, therefore, sèt it aside and 
remand the ease under Order XL!, rule 23, 
of the Code of Civil Prosedure with the | 
direstion that the appeal ba ra-placed on its ' 
original number in the register of pending 


(3) 51 Ind, Cas, 437; 46 P. В, 1919, 
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SISTLA SITARAMASWAMY SASTRI V, BOETHU BASAYAYYA, 


appeals and be disposed of accordingly. We 
maka no order as to the costa of this 
appeal. The other sostas will follow the 
event. 


Appeal accepted, 


MADRAS HIGH COURT. 
APPEAL 4GAINST ORbER Nos, 103 axp 102 
cr 1919. 

August 9, 1920, 
Present : —Justiee Sir Wiiliam Ayling, Kr., 
and Mr, Justice Odgers. 

ISTLA SiTARAMASWAMY SASTRI, 
Counter PETITIONER — P E1 I NONER— APPBLLANT 
versus 
BONTHU BASAVAYYA clias BASIVI 
REDDI, PzTIT.ONER—ÜoUNTER- 


. PETITIONER— RESPONDENT, 

Contract Act (IX of 1872), з. 139— Surety— Several 
defendants— Surety for decree against all—Suit con- 
tinued against one defendant only— Surety, whether 
ewonerated. 


Where a person becomes surety for several defend- 
ants and contracts to be liable forany decree which 
may be passed against them, but the plaintiff with 
the leave of the Court, proceeds against one defend- 
ant alone, the exoneration of the remaining defend- 
&nts has the effect of discharging the surety. 


Appeal against the orders of the Court 
of the Subordinate Judge, Bezwada, in Exe- 
eution Petition Nos.59 and 60 of 1917 and 
Civil Missellaneous Petition Nos, (495, 1494 
of 1917 and 335 of :918, dated the 14th 
December 1818, in Original Suit Nos. 72 and 
76 of 1909, on the file of the District Oourt, 
Kistna. 

FAOTS appear from the judgment. 

Mr. A, Krishnasawmy Atyar, for the åp- 
pellant:—The appellant undertook to be 
liable for any detree that may be passed 
against all the four defendants. The exonera- 
tion of some of them by the plaintiff pre- 
judiees the surety as he is deprived of his 
own remcdy against all the four defendant 
so-yareeners, Section 189 of the Contract 
*Ast applies. | 

Mr. T Hamachandra Row, for the Respond- 

«ent. ~The surety’s obligation wasto satisfy 

tbe"decree on default by the déeferdarte 


i 


е 


The exoneration of some of them does not 
affest his Hability. The plaintiff has not 
done any act inconsistent with any right of 


the surety, 
JUDGMENT. 
C. M.A, No, 108 or 1918. 


We think appellant іп this ease is entitled 
to diseharge of his sesurity in accordance 
with the provisions of sestion 139 of the 
Indian Contract Ast. In his surety-bond, he 
o`ntrasts to be liable for any decree whioh 
the Court may pass against the defendants 
in the suit, who were foar in number. 
Plaintiff, subsequently, with the leave of the 
Court, exonerated defendants Nos, 2 to 4 and 
preseeded with the suit against defendant 
No. 1 alone and obtained a decree against 
him. A 

This materially alters the position of 
effairs from the surety’s point of view, At 
tte time Һе beoame surety there were four 
persons (equal co-parseners in family pro- 
perty, as we are told) against all of whom 
ke would have his own remedy, if he had 
to pay avything under the desree. The 
effect of the aot of the Court and deoree- 
holder, isto destroy his remedy against three 
of these. 

We think the principle of ғевііоп 139 
g verns the sase; and that the surety must 
Le beld to be discharged. 

The order of the lower Court must, 
therefore, te set aside with oosts in both 
Ceurts. 

C, M. А. No. 102 or 1919. 


This follows Civil Miscellaneous Appeal 
No. 103 of 1919, The order of the lower 
Court is set aside and tke execution 
petition dismissed with  eosts in both 
Courts, у : 

M. б. Р, 


Appeals allowed, 
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ALLAHABAD HIGH COURT. 
, Firsr Arrear ғаом ОврЕВ Мо, 156 
ов 1919. 
Мау 19, 1920. 
Present:—Mr. Justiso Piggott and 
Mr. Justice Kanbaiya Lal. - 
OHOKHEY LAL— DEFENDANT— APPELLANT 
versus 
BEHARI LAL AND GTHERS— 


~ PLAINnT. FFS-— RESPONDENTS. 

Landlord and tenant—@rove—Portion of land de- 
nuded of trees—Land, character of, whether affected— 
Re-entry, right of, whether comes into existence - Wajib- 
ul-arz, construction of. 


The mere fact that a portion of a grove has become 
denuded of trees is not sufficient to deprive the land 
of its character of a grove, so as to give the Zemin- 
dar the right of re-entry in respeot of the land as 
a whole, or in respect of any portion of it, or toa 
declaration that the land is no longer grove land. [p. 
116, cols. 1 & 2.] 

The wajib-ul-arz of a village referred to a certain 
grove as standing оп a different footing from other 
groves, andlaid down that the grove-holder was to 
enjoy the full benefit of the grove, but that when 
the grove became denuded of trees the Zemindar 
should have the right to ocoupy and bring the land 
under his own cultivation, and this was followed by 
the words “and no tenant has any right without 
the consent of the Zemindar to plant a grove or 
' geattered trees”: 

Held, that the meaning of the foregoing provision 
was not to prevent the grove-holder from keeping 
up the character of the grove by the planting of new 
trees. [p. 117, col. 1.] 

First appeal from order of the Additional 
Judge, Shahjahanpur, dated the 12th 


September 1919. 


Mr. Lakshmi Narayan, for the Appellant. 
Dr K.N. Katju and Mr. Muthtar Ahmad, 
for the Respondents, 


JUDGMENT,—The plaintiffs in this suit 
are the Zemindars of a sertain village. 
The defendant is a tenant of the village 
and is in possession of two plots of land 
sonstituting а grove or groves. It is not 
clearly stated anywhere whether the two 
plots of land are contiguous, but from the 
.pleadings and the manner iu which evidenee 
was adduced it would seem that they must be; 
at any rate, it will be sonvenient to speak of 
the “defendant’s grove." It ів alleged in the 
plaint that, at the time of the Settlement in 
1301 Fash, there were 383 {reas standing in 
the grove and that now there are only 103 
seattered trees. The plaintiffs, relying on 
their rights as proprietors of the land and on 
the provisions of the wajib ul-arz prepared 
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at Settlement, slaimed that the defendant's 
grove, or atleast some unepesified portion 
of the same, had besome denuded of trees 
and had Jost the character of a grove. They 
sought relief by way of a deelaration and 
also by way of an injunotion restraining the 
defendant from planting new trees in the 
grove, ooupled with an order directing him 
to remove a number of trees alleged in the 


: plaint to have been planted between a year 


and six months prior to the institution of the 
suit. The anit was resisted on a variety 
of grounds, The Courtof firat instance found 
that the land in suit, considered as a whole, 
had not lost its oharaster of a grove, so that 
no right of re entry had come into existence 
in favour of the plaintiffs Zemindare, either 
in respect of the land as a whole or in respeot 
of any portion of it, The learned Munaif 
went on to oritisise the form of the reliefs 
olaimed and held that, in any ease, the 
plaintiffs were not entitled to relief by way 
of deelaration, because if any right of re-entry 
had asorned to them they should have 
defined the area in respest of which that 
right had accrued and olaimed possession 
over the same, and nob a mere deolaraticn. 
On the question of the injunction the Trial 
Court interpreted the provisions of the 
wayib-ul-arz in favour of the defendant and 
held that he bad a right to continue 
planting new trees within the limits of 
the grove as defined in the Settlement 
papers. There were one or two other 
issues fixed whish were not tried out, 
but the first Court dismissed the suit sub. 
stantially upon these findings. In appeal 
the learned Additional Subordinate Judge 
has not discussed some of the points taken by 
the Court of first instanae. He has not 
thought if necessary to eonsider whether the 
olaim for relief by way of а deslaration was 
in fast maintainable. He seems to have 
limited, his eonsideration to the plaintiffs’ 
claim for an injunction placing an interpreta- 
tion upon the terms of the wajeb-ul-ars differ. 
ent from that adopted by the first Court, he 
has held that the defendant has no right to 
plant new trees without the permission of 
the plaintiffs, Upon this finding he has 
remanded the suit for fioal djsposal to the 
Court of first instance. 


tions disoussed in the firat Court’s judgment 


whish lave not been tonsked upon in appeal,” 


f In appeal before us ° 
thera has been some argument on the queg- 
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The learned Munsif was, in опг opinion, 
elearly justified in his finding that, on the 
admission contained in the plaint itself, the 
land.in snit still retains its character of a 
grove, во that no right of re-entry had some 
into existence in favour of the plaintiffs, 
either in respaot of the land as a whole 
or in respeot of any portion of it. There 
is also great foroa in the reasons given by 
the learned Munsif for his finding that, in 
no event, were the plaintiffs entitled to 
maintain à suit for a mere deelaration, and 
those reasons have not baen dissented from 
by the lower Appellate Court, There remains, 
however, the question whether the plaintiffs 
are or are not entitled to an injunotion 
: restraining the defendant from planting new 
trees. The point must be determined with 
reference to the provisions of the «wajtb«ul-ore 
and to the evidenoe on the record as to the 
previous conduat of the parties, that is to 
say, the rights hitherto exercised by the 
grove-holder. The Trial Court laid no small 
atresson the fast that in the period of 
30 years or so between two Settlements, 
a very large number of new trees, 147 at 
least according to the learned Munsif, must 
have been planted by the grove-holder. It 
has also been shown to us that the replant- 
ing of the grove оп whieh the defendant has 
now embarked is on а considerable soale. 
According to the evidence, there are 2 or 3 
hundred young trees at present standing 
in the grove over and above the 109 old trees 
referred to in the plaint. There was muoh 
controversy as to the age of these newly 
planted trees, but we do not think that any- 
thing substantially turns upon it. We are 
content to assept the finding of the lower 
Appellate Court that this re-planting of trees 
in the grove was at least started some four 
years prior to the institution of the snit. 
As to the terms of the waythuleare the 
essential points are the following:, There 
is, first of all, a clear reference to these 
two groves ав. held by a "raya", the pre- 
desesmor.in title of the present defendant, 
and as standing on & wholly different footing 
from the groves of proprietors of whioh а 
detail is also given, Itis slearly laid down 
that the grovg-holder is to enjoy the full 
benefit of the grove, inoluding the fruit and 
the right to remove the timber, Then comes 
a provision that when the grove beoomes 
«denuded of trees the Zemindars shall have 
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a right to oseupy and to-bring it under their 
own eultivation. This is followed by the 
eruojal words which we are asked to interpret, 
Rendered as literally as possible, the words 
are as follows, “and no tenant (riaya) has 
any right without the consent of Zemindars 
to plant a grove or ssattered trees.’ The 
sase for the plaintiffs-respondents is that 
these words refer to all riayas inthe village, 
ineluding the holder of the two particular 
groves whish are mentioned just before this 
sentense, and that they amount to a prohibi- 
tion of the planting of new trees within the 
grove in suit, either to re-place the old ones 
as those fall down or under any other eireum- 
stances, unless the sonsent of the Zemin 
dars is obtained. The Trial Court regarded: 
these words as wholly independent of the 
provisions immediately preseding about the 
two specified groves belonging to the defend. 
ant’s ancestor, It treated them as morely 
containing a general statement that, in future, 
tenants of the village would not have any 
right either to plant’ a new grove or to plant 
individual trees, ae, for instance, on the 
boundaries of their fields, or on the waste lands 
of the village, without previously obtaining 
the eonsent of the Zemindars. The lower 
Appellate Court seems to have thought it: 
suffisient to bold that the words "aur kist 
maya ko” are perfectly general and are 
suffisient to inolude the predesessor-in-title 
of the defendant. This is a fair remark 
enough, if the attention of the Court is to be 
limited to these words alone; but it is 
sertainly difficult to apply the words im- 
mediately following to the ease of the. 
existing grove-holder whose rights have just 
previously been defined, We had to put it to 
the learned Oounsel for the respondents: 
whether he wished us to apply this partioular 
sentence to the fasts of the present esse on 
the ground that the deferdant had been 
planting scattered trees, or on the ground that 
the defendant had been planting a grove, 
The forwer alternative he very properly 
abandoned. 16 seems, indeed, quite impossi- 
ble to apply the words ‘ lagane darakhi 
mutafarriqa ” tothe faste disslosed by the 
evidence ав to what the defendant has been 
doing within the boundaries of his own 
grove. The contention, therefore, is that the 
defendant has transgressed а provision of the 
wajib ul arz by virtually planting a grove, 
We think that this contention is almost as 
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diffieult to adopt as the other. The defend. 
fint has presumably waited until a sonsider- 
able number of the trees in the grove had 
yeached an age at which they were na longer 
valuable as fruit-bearing trees, but were 
Jikely to yield & profit either as timber or as 
firewood. He has then begun to plant & 
Jarge number of trees to re.plaee thosa which 
have thus been lost, The expression 
“lagane bagh,” as it appears in the wajib-ul-arz 
aertainly seems to us to refer to the planting 
‘of a new grove. It is quite true that there 
is no word like “ jadid” in the sentence in 
question, but when one somes to read the 
eontext the meaning does seem to be that, 
apart from the rights of the existing grove- 
-holder which have been just spesified, no 
:tenant in the village is resognised as having 
‘a right to planta grove, that is to say, in 
-‘effest to plant a new grove, without the 
eonsent of the proprietors. ` 

- Something has been said to us about the 
‘rights of the parties under the general law. 
‘So far as desided cases go, the tendency has 
-been to limit the desision by the provisions 
of the wajib ul-are and to assume that the 
«grove holder possesses all rights in respect 
‘of his grove whish are not exoluded by those 
provisions. At any rate, we think that, if it 
had been intended to prevent this grove- 
-holder from keeping up the sharaeter of the 
grove by the planting of new treer; some- 


. thing explicit would have been said on the 


` gubjeot in the wajib ul arz, and in this oon- 
neotion, the evidence relied upon by the 
first Court as to the practice of planting new 
trees which had apparently been going on 
without question for the entire interval 
between two Settlements becomes of sonsider- 
able significance. The learned Additional 
Subordinate Judge has said that the terms of 
this wajib ul-ars аге very similar to those of 
another wajib-ul-arz whish a learned Judge 
of this Court was called upon to interpret in 
another case. There is, no doubt, а oertain 
similarity but, as a matter of fact, the judg- 
ment under appeal is an illustration of the 
danger of attempting to interpret a doou- 
ment in one ease by the interpretation which 
may have been put upon a differently worded 
dosument in some other ease. We think 
the wording of the wajtb-ul-arz which has 
to be considered in the present oase is dis- 
tinguishable in the most orucial point from 
that of the wartb-ul-arg referred to in the 


judgment of the lower Appellate Court. In 
our opinion, therefore, the desision of the 
Oourt of first instanse was correst, The 
plaintiffs were entitled fo no relief and the 
order of remand passed by the lower 
Appellate Court is unsustainable. We allow 
this appeal, set aside the order of the lower 
Appellate Court, and restore the desree of the 
Court of first instance, with costs throughout 
in favour of the defendant. 


Appeal allowed, 


MADRAS HIGH. COURT. 
APPEAL AGAINST AÁPPELLATE Оврев No. 79 
or 1919, 

August 11, 1920. 

Present :—Justise Sir William Ayling, Kt., 
and Mr, Justice Krishnan. 
PUTHIA VEE CLL MOHIDIN —PkTITIONER- 
Ass.ax gk — DEOakRE-HoLbEG— APPELLANT 
versus 
{RAKKAT KARNAVAN RAMAN 
NAYAR, (DEAD) AND OTHERS— 
CourgB-PrETIT.ON ERES AND PLAINTIFFS 
Nos. 1 awp 2 —Reseonpents. 

Limitation Act (IX of 1908), Sch. I, Art, 182 (6)— 
Ewecution of decree —Application for copy of decree, 
whether step-in-aid of execution. 


An application by a decree-holder for a copy of the 
deoree is not an application to the Gourt “to take some 
step-in-aid of execution” within the meaning of 
Article 182 (5) of Schedule I to the Limitation Act, 


Appeal against the order of the Distriot 
Court, South Malabar, dated the 24th 
January 1919, in Appeal Suit No.634 of 
1918, preferred against the order of the 
Court of the District Munsif, Ohowghat, 
dated the 24th September 1918, in Hxesution 
Petition No. 1302 of 1918, in Original Suit 
No. 898 of 1913. 

FACTS appear from the judgment. 

Mr. 0; V. Ananthakri hna diyar, for the 
Appellant.— The first step to &àke proceedings, 
in exeeution is te obtain sopy of the 
desree, The application fdr вору of the 
deeree is a “ step-in-aid of execution! and is & 
fresh starting point for limitation, Е 
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Mr, К. P, M. Menon, for the Respondent. — 
There ig no sonnestion between sesuring 
eopy of a desree and its subsequent user 
for exesntion proseedings. In granting the 
сору there is no step taken in aid of 
exeoution, The вору may be applied for 
also for the party's satisfaction. 

JUDGMENT .—The only question is, whe- 
ther a deores-holder oan plead his applica» 
tion for copy. of desreo аз an application 
to the Court "to take some step.in-aid of 
exesution. " We agree with the Distriet 
Judge that it cannot be so treated. There 
ia no neczasary connestion between obtain. 
ing & copy and utilising it for the purpose 
of execntior, and we do not think that it oan 
be said that the Court in granting the вору 
takes any step-in aid: of execution. This 
appeal is dismissed. 

М, 0. P, 


Appeal dismissed, 


MADRAS HIGH COURT. 
Szconp Огу, АррРкл No, 1373 or 1918. 
August 10, 1920. 

Present :—Justice Sir Abdur Rahim, KT., 
and Mr. Justice Oldfield. 
KATAPRATH KATAKKE PURAYIL 
THAYYIL MAMMAD  KaRRAVAN 
OF THE TARWAD AND OF HIS TAWA 
AND OTHERS— PLAINTIFFS— 
APPELLANTS 
versus 
VALUVAKKAT KISHAKKE PURAYIL 
MAMMAD AND OTHERS— DEFENDANTS 
— RESPONDENTS. 

Malabar Law— Alienation by karnavan unquestioned 
by tawazhi members—Attaladakam heir, right of, to sue 
for recovery of alienated properties, М 

An attaladakam heir who succeeds to the properties 
of &tavazhi only when there are no members left 
and to properties which have not been disposed of by 
the last members cannot question an alienation made 
by the karnavan which was not impeached by the 
iawazhi membfers. [p. 120, col. 2.] 

Second appeal against the decree of the 

e District Courf, North Malabar, in Appoal 
Sait No. 299 ,of 1915, preferred against 
the saree of thes Court of the Distriot 
eMunsif, Talliparamba, in Original Suit 
No. 820 of 1918. 


FAOTS appear from the judgment. 

Me. О. V. Ananthakrishna Atyar, for the 
Appellants :— The plaintiffs, the attaladakam 
heirs, sould question the karnavan’s 
alienation. Alienation by the karnavan 
without necessity is ab initio void and the 
alienes is only а trespasser who sould be 
ousted by any proper heir to the estate, 
The other members of the íawazhz sould 
rosover the alienated property without firat 
setting aside the alienation. Under the 
Limitation Law itis not nesessary for junior 
members ofa farwad or Hindu reversioners 
to set aside alienations by the karnavan or 
the widow before suing to recover the pro- 
party. In а oase falling under sestion 144, 
the person in possession must be deemed to be 
a trespasser and the alienation must be 
deemed to be non-existent. As, under 
English law, the right to avoid transactions 
of this nature dessends to the heirs. 

Mr. K. P. M. Menon, tor the Respondents. — 
Attaladakam heirs are a kind of residuary 
heirs. They only snoseed in the abssnee 
of tawazhi members and to undisposed of 
properties. Where the #awoshi members 
did, by no aot of theirs, object to the 
alienation, it is not open to Ње attaladakam 
heirs to question it. The  karnavan ra- 
presents the farwad and has large dispos- 
ing powers, The right of the other mem- 
bers is limited and it is only they that 
ean question the karnavan's ast where it 


. was not for a necessary purpose, 


The analogy of sestions 91 and 144 of 
the Limitation Act does not fit in. It 
oannot be said that animproper alienation 
is no alienation at all. Norean any dedus- 
tions be made from the position and rights 
of Hinds raversioners, . 

JUDGMENT. 

ABDUR Rants, J.—In this appeal the 
question of law isas to the right of attalada- 
kom heirs to dispute certain  alisnationa 
made by the karnavan ofa tawasht who 
owned the property in dispute when the 
other surviving member of the tawazht 
living at the time did not revoke it by 
any unequivosal aet of his during the life- 
time of the karnavan or^ after his death, 
There is no express authority on the point, 
bat it seems to me all the samo that it 
does not admit of any substantial doubt, 
In thia casa thera ware two membera of 
the iawashito which this property balonged 
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and the karnavan for the time being made 


gifts of some .of the properties to his 
children. The other member of the 
tawazhi at the time was one Paikoya. He 
did nof, during the lifetime of the 


karnavan, take any steps to question these 
gifts exsept as regards one item of pro- 
perty which is not in dispute and with 
. xespest. to which, before his death, be had 
instituted a suit and obtained a deerea 
declaring that the alienation of the item of 
the family property was invalid. But he 
did nct taka any steps to get the rest 
of the property from the doness. 

~ It was sontended by Mr. Anantakrishna 
Aiyar, the appellants’ learned Vakil, that 
the attaladakam heirs, that is, the tarwad 
which would succeed to the property on 
the death of the last surviving member of 
the tawazht, were entitled to recover the 
property from the alienees. The plaintiffs 
are called attaladakam heirs, although it 
appears that their right to susseed to the 
property on the death of its last surviving 
member is provided for by a karar whioh 
was executed when the #arwad besame 
: divided into several tawazhis, I доп’ 
think it makes any difference whether the 
right of the plaintiffs is based on the 
karar от on the general law which gives 
the. tarwad the right of suosemsion to the 
property of a íawaghi which has besome 
extinest. The main argument of Mr. Ananta- 
krishna Aiyar is that the alienation Бу а 
karnavan of a Malabar tarwad or tawazht 
without sSuoh necessity as is recognised by 
the law is ab initio void and the alienee 
is in the position of а trespasser. The 
right of the remaining members of the 
tarwad to the property, according to this 
contention, is not in any way affeoted by 
‘alienation and they ean recover the pro- 
perty without seeking to set aside the 
alienation. His argument is founded on 
the desisions on the question of limitation 
whether itis necessary for a junior шет. 
ber of a tarwad or of a reversioner under 
the ordinary Hindu Law to have a deed 
of alienation exesuted by the karnavan ог 
a limited owner like a widow cancelled 
and get aside within the period of limitation 
provided by Artiole 91. There used to be a 
согӣ:в+ of desisions on this subject, but it bas 
been ultimately ruled by the Privy Counsil 
in Bioy Gopal Mukerji v. Krishtia Mahishi 
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Debi (1) that it is unnesessary to have the 
alienation cancelled and set aside in eneh 
oases. Their Lordships say that, by institut- 
ing a suit for possession, a reversionary 
heir suffisiently elects to avoid the trans- 
action and if is mot nesessary for him to 
have the deed set aside by any ast previous 
to the institution of the suit. And we 
have also been referred to several desisiona 
of this Court in which similar language із 
used in respect of alienation by the karnavan 
ofa Malabar ¢arwad; Mandoth Veetil Ohappan v. 


.Puthanpuraytl Ranu (2) and Unni v. Kanchi 


Amma (3). But these decisions on the ques- 
tion oflimitation do not really sonolude & 
point of this nature, The main basis of the 
argument is that, if a oase falls under 
Article 144 of the Limitation Act, then we 
must take it that the person in possession 
i3 а mere trespasser and, although he may 
profess to elaim possession under a deed 
executed by a person who, in proper air- 
oumstanses, would be entitled to sonvey the 
property, yet he has no title to the pro- 
perty and we must treat the case as if 
the alienation had evar been made. It 
is diffisult to see how any such proposition 
can bs derived from the eases to whieh 
we have been referred. It wonld be an 
extreme proposition of the law to lay down 
that an improper alienation by a limited 
owner от by a person in the position of a 
karnavan of a tarwid must be treated for 
all purposes as if if had never taken 
plase. It is quite clear that there may 
be persons in adverse possession of a 
property to whom Artiele 144 of the Limi- 
tation Ast is applicable, but who sannot be 
properly treated as mere trespassers. How- 
ever that may be, the question before us is, 
are persons like the plaintiffs in the present 
ease entitled to question and avoid aliena- 
tions made by the karnavan of a Malabar 
taswad? Theresan bs no doubt that only 
the remaining members of the tarwad whose 
property has been wrongfully alienated by 
the karna:an ean question such an aliena- 
tion. The  karnavan of a tarwat under 
the Malabar Law is the qnly person who 
вап deal with the properties of the farwad 


in oiroumstanases resoguésed by the law, 
(1) 84 О. 3209; 11 О. W. N. 42:4; 6 О. L. J. 834; 9 

Bom. L. В. 602 2 M. L. T. 1335; 17 M. L. 3.0164; 4 

‘A, L.J. 829 34 I.A 87 (P, C.). f 
(2) 15 Ind Cas. 587; 37 M. 420; 18 M, L.T 118, e 
(8) 14 M. 26; 5 Ind, Dee, (х, $.) 19, т 
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and the other members have no rights in 
the property inthe sense of their being 
entitled to a share in the property or to 
be able to ask for partition, Their rights 
sonsist in being maintained by the karnavan 
ont of the income of the family property 
and to see that the  karnasan, does not 
injure the family property by dealing with 
it in an improper way. If the junior 
members did not shose to question the 
alienation made by the karnavan, it ів 
impossible to conceive on what principle 
their right would descend toa person like 
ап attaladakam heir. It cannot be disputed 
that the karnavan and the junior member 
all together might make a gift of the 
entire family property if they so chose and, 
if the karnaran makes sueh a gift and the 
other members of the family affirm it, the 
result would be the same, There is ro 
provision of law which lays down that they 
must affirm it by some positive aet of 
theirs and, so far as l oan see, it would, 
be sufficient if they did not, by any un- 
вапіуова] aet, eall in question the aliena- 
tion. In this ease we have been asked by 
Mr. Anantakrishna Aiyar to say that it 
was alleged in the plaint that the Pukoya 
in fast had elected in his lifetime to 
-avoid the transaction in question, bnt 
we do not think that there із any such 
definite allegation, All that js stated in 
paragraph 3 of the plaint ie, that the deceased 
Paokoya also had taken abjestion to the said 
demises.” That is uot а statement that 
he had, by any olear, unambignous ast, 
made a deolaration supposing that a 
mere deelaration would be sufficient that 
he would not be bound by the alienation 
made by ‘the karnavan Ali Kunhi. In the 
‘plaint in the suit inrespest of the item 
of property not in question in this litiga. 
tion, there cosurs a statement to this effeot, 
Е other doeuments also appear to have baen 
exeeuted for the benefitof the wife and 
ghildren and other reliefa will be sought 
in respect of tbem.” There is nothing 
in this statement whioh would enable us 
to identify any of the properties involved 
in the suit and in other respeots also the 
statement cannot be said to be at all olear or 
ynatnbiguous. 

A number of English authorities have been 
eited before us by Mr. Ananthakrishna Aiyar 
Ўр order to establish that the right to ayoid 
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а transasticn of this nature dessends to the 
heirs and legal representatives. But these 
oases aan be of no help to ua. They sre 
cases which relate fo the right to recover 
damages on similar remedies with respect 
to torts and it will bə totally unsafe to 
draw any analogy batween those sages and 
a case like the prasont arising under of the 
pesuliar institution of the Malabar Law. 
Even the cases relating to the rights of a 
reveraioner to avoid transactions of this kind 
under the ordinary Hindu Law do not fur- 
nish an exact analogy, because the position of 
the junior members of the £arwad is in some 
respects weaker than that of the reversioners 
under the ordinary Hindu Law. A Hindu 
widow has merely & limited estate and her 
powers of alienation and management of the 
property are more limited than those of а 
Malabar karnavan. Ап attaladakam hoir 
succeeds to the properties of a tawazht only 
when there are no members of the tawazht 
left and, of course, only fo properties which 
were nof disposed of by the last members 
of the iawazhi, I must hold іа this oase 
that the property in dispute was disposed of 
by the last members of the fawazh? and 
there was nothing left for the plaintiffa to 
succeed to. This Second Appeal (Second 
Appeal No, 1373 of 1918) is dismissed with 
costs, The other Second Appeals Nos. 1374, 
13,5 and 1876 of 1518 follow. 

OrvrFigup, J.—l agree with my learned 
brother, and consur in the order proposed by 
him. 

м, 0. P, 

Apreal dismissed, 





ALLAHABAD HIGH COURT. 
Szconp Отт, Apezan No. 84 cr 1918. 
July 20, 1520, 

Present: :— Mr. Justice Tudball and 
Mr. Juatiae Sulaiman. 

RAM CHARAN SAHU AND ANOTHER— 
PLAINTIFFJ— APPELLANTS 
versus 
GOGA alias MATA PERSHAD 
AND OTHERS— DEFENDANTS— 


ResPonD.sTs. 
Execution of decree —Sale—Property of person 
connected with suit sold — — Procedure. 
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Where in execution of a deeree the property of & 
person unconnected with the suit is brought to sale 
and he is ousted and possession given to the auction- 
purchaser, such person is entitled to be re-placed in 
the position in which he was when ousted.  [p. 123, 
col. 2, 

OM fact that the auction-purchaser’s remedy 
has, in the meantime, become barred by timemakes 
no difference. [р. 128, col. 2,] 

Second appeal from the- desisicn of the 
Additional Judge, Gorakhpur, dated the 4th 
May 1917. 

Messrs. К, ЇЇ, Katju and Badri Narain, for 
the Appellants. 

Mr, Jang Bahadur Lal, for the Respond- 
ents, Й 

JUDGMENT.—The present litigation has 
been before thia Court once before in 
First Appeal No, 205 of 1918, The fasts 
which have given rise to the present litiga- 
tion are to be found set out in Mata Pras:d 
v. Ram Oharan Sahu (1), We will re-state the 
facts. Two brothers, Baij Nath and Jagaratb, 
were members of а joint Hindu family. 
Baij Nath obtained a simple monsy. decree 
against one Ram Jas on the 17th of June 
1878. In 1881 under a deed of partition 
between the brothers Jagarnath also got 
e half share in the said decree, Both the 
brothers applied for exesution of the said 
decree and in exeoution attached 16 annas 
of Mauza Karma on the 20th of September 
1884. On the 29th of July 1887 Ram 
Jas executed a deed of simple mortgage 
in respeot of an eight-anna share іп Manga 
Karma to the defendants first party. “In 
the meantime, both Jagarnath and  Baij 
Nath died. On the 10th of January 1898 
Ram Jas executed a sale deed in respect 
of a nine annas six pies share in the village 
for the sum of Rs, 9,471 in favour of 
Musammat Sheolagna, the widow of Jagar- 
nath, Jagarnath also left three sons, 
Ram Charan, Tirbeni, and Gauri Shankar, 
who are the plaintiffs in the present 
suit. 

Ont of the consideration for the. sale. 
deed Rs.. 127 were paid in sash, the 
balance was left with the vendee to pay 
off the amonnt of the decree of the 29th 
of July 1857 held by the sons of Jagarnath 
and Baij Nath, and also the amount of another 
deoree held by the sons of Baij Nath only. 
Mutation of names was effested in favour 
of Musammai Sheolagne. Thereupon the 
defendants first party, 7.c., the mortgagees 

(1) 25 Ind, Oas, 381; 36 А. 446; 12 А, L. Ja 701, 
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brought a suit on the basis of a mortgage 
of the 29th of July 1887 impleading 
Thakur Das, the heir of Ram Jas, the 
original mortgagor, and also Musammat 
Sheolagna, the purohaser of the nine annas six 
pies share. ‘usammat Sheolagna defended 
Among other pleas, she pleaded 
that she was not the owner of the sale-deed, 
dated the 10th of January 189, that her 
sons, namely, Ram Charan, Tirbeni and 
Gauri Shankar, were the real owners, and, 
that they were necessary parties. The 
mortgagees would not admit that the sons 
were the real owners. They oontended 
that Musammat Sheolagna was the real 
owner of the property. An issue was 
framed on the point and the learned 
Subordinate Judge held that Musammat 
Sheolagna was the real owner, and, finding 
on the other issues in favour of the 
plaintiffs- mortgagees, passed в decree in 
their favour on the 2nd of Jane 1893. In 
execution of that deeree a six annas share 
in Mauza Karma was sold and purehased 
by the deoree-holders. That six-annas admit- 
tedly insluded four-annas out of the share 
purshased by Musammai Sheolagna. Posses- 
sion was formally delivered to the deoree- 
holders auoeticn purchasers on the 14th of 
April 19L0. On the !6th of December 
1911 the three sons, Ram Oharan, Tirbeni 
and Guari Shankar, started the present 
litigation suing for possession of the four- 
annas share in Mauza Karma against defend. 
&nt's first party on the ground that they 
were the real purchasers of the party under 
the sale-deed of the 10th of January 1893, 
and that the decree obtained against 
Musimmct Sheolagna was во lasive and not 
binding on them. The. Subordinate Judge 
held that #usammat Sheolagna was the 
real owner, that even if she was the benamidar 
the decree against her was binding upon 
the. real ownerr, t.e., the present plaintiffs. 
On appeal the Additional Distrist Judge 
reversed the findings on both the issues 
aud remanded the ease for trial on the 
merits. The mortgagee deores-holdors 
austion-purchasera appealed to this Court 
and this Court upheld tle desision of the 
Additional Distrie& Judge by its judgment 
which is to be found in Mata Prasad ve Ram 
Oharan Sahu (1). By that decision it was final. 
ly desided between the parties to the present 
litigation that the present plaintiffs, the sons 
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of Musammat Sheolague, were the real owners, 


‘that Musammat Sheolagna was not a bena. 


midarfor her sons and that the desision ia 
the former litigation did not operata as 
ves julicata, The oase went bok to the 
Subordinate Judge for  desision on its 
merits. The learned Subordinate Judge 
held on the fasts as now established that the 
plaintiffs were entitled to possession but he 
held that as the defendants firat party, if 
relegated to a fresh regular suit, would ba 
unable to enforse their mortgage against the 
gona of Musammat Sheolagna on agcount of 
the rule of limitation, it would be hard ‘lines 
on them if the plaintiffs were given posses- 
sion without bsing forsed to pay what is 
due to the defendants firat party on their 
mortgage. It acsordiagly gave the plaintiffs 
a desree for possession sonditional on 
payment of а certain sum of money within 
a certain time. In default their suit was 
to stand dismissed. On appeal the lower 
Appellate Court modified the decree. only as 
to the amount of money that was to ba paid, 
Both parties have come into this Court in 
sesond appeal. The plaintiffs urge that they 
are entitled to an unsonditional desrea for 
possession, The defendants first party plead 
that they sre. entitled to resover a greater 
gum from the plaintiffs than the Court below 
has allowed. They seek for a modifisation 
of the decree of the Court below but only as 
to the amount of money to ba paid by the 
ers stated, the fasts are as follows : 
The mortgagess brought a suit for sale 
against the original mortgagor and against 
one Musammat Sheolagna, the ostensible 
transferee of the property. Миѕаттлі Sheo- 
lagna when impleaded cama forward and 
stated to the Court that she was not the 
real owner and that ber sons were the 
raal owners and that they ought fo ba 
impleaded. The mortgagees, for some reason 
best known to themselves, whish we have net 
baen able to fathom, resisted the attempi to 
bring the sous of Musanmat Sheolagua into 
the case as defendents. Q ae would have 
thonght that they would have hailed the 
impleading of these persons with joy as it 
would finally have decidel the matter 
completely аз betwen them and everybody 
who had an interest or claimed to have an 
interest in the property, bat they objected 
{8othand nail and sugossdel in keeping 
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them out of the sait. "They got a desision 
behind the backs of the sons that the mother 
was the owner. On the findings in the 
present case the mother was not the owner 
but the sons were. They put to sale the 
right, title and interest of Mvsrmmat Sheo- 
lagna whish wis nil апі they purohased, 
that right, title and interest at an auction. 
sale. They then apolied for possession and 
it was formally grauntel ba them on tha 14th 
of April 1900 and they susssaded in ousting 
the real owners of the property who had not 
been made parties to the morigage.suit at 
all. The real owners have some into Court 
and hava asked to ba reinstated in possession, 
the lawful possession whish they had on the 
14th of April 1900 and with which the 
mortgagess decrea-holdera austion purohasers, 
had no right to interfere. Oaa would have 
thought prima facie on these fasts that the 
plaintiffs were alearly entitled to be ra-plaead 
into lawful possession of the property to 
whioh they elearly were entitled on the L4th 
of April 1900. The only ground on whish 
the Court below has given a sonditional 
desrea is that if the opposite party were 
relagated to their proper remedy by a 
regular suit that suit would be barred by 
time. In our opinion, thia is quite an 
insuffisient ground for granting a conditional 
desrae, spasially on the facts of the present 
eise, It is no body's fanlb but that of the 
mortgagee deoree.holdera that the present 
plaintiffs were not impleaded in the: former 
litigation, They are in the position of 
parsons who wrongfally ousted the plaintifis 
and who, on the 14th of April 1900, were not 
legally entitled to possession at allas against 
these plaintiffs The lower Court has 
plased relianos upon two decisions of this 
Oourt to bs found reported as Наа Bibi v. 
Shiam Narain (2) and Ram Prasad v Bhikari 
Das (3). Тһе fasts of these two oases differ 
eonsiderably from the fasts of the oase now 
before us. In Ram Prasal v. Bhikari Das 
(3) the mortgagee obtained his decree and 
purchased the property and when he same 
toapply for possession was resisted and 
failai to get possession. He then bronghta 
sait in the alternativa to resover either his 
money or possession of the propariy. This 
Coart hall that ho was entitled to on» of the 


(2) 20 Ind. Cas. 184; 11 A, L. J. 86%, 
(3) 26 А. 434; A, W. N (1904) 108, 
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two. In the case reported as Ната Bibi v. 
Shiam Narain (2) the purchaser was not the 
mortgages decree-holder but а third party. 
In neither of these two cases was any 
question of limitation raised. In the oase 
reportéd as Ram Prasad v. Bhikari Das (3) 
it sould not have arisen at all. In the 
саве reported as Haira Bibs v. Shiam Narain 
(2) it is impossible to aay from the report 
whether or not the point of limitation 
eould have been raised, but it clearly was 
not raised, There is no mention of the 
word ‘limitation’ to be found either in 
the statement of fasts or in the judgment. 
On behalf of the plaintiffs.appellants our 
attention has been oalled tothe Fall Beneh 
deoision of this Court reported as Натан 
Lal Singh v. Gobind Rat 14) and Madan Lal 
v. Bhagwan Lal (5). Iu each of these oases 
the mortgagee anotion-purshaser brought 
a suit simply for possession. This Court 
on both occasions held that his claim for 
possession sould not lis and that the suit 
was to stand dismissed, То а eonsiderable 
extent if seems to us that the two 
desisions in Haira Bibi v, Shiam Narain (2) 
and Ram Prasad v. Bhikari Das (3) slash with 
the Fall Bench rulings, because in eaoh of 
these oases it has bsen held that the 
plaintiffs therein were entitled either to 
resover their money or to resover possession 
of the property, whereas in the Fall Benoh 
саве desision it was distinotly held that 
the plaintiffs were not entitled to possession 
at all. Be that as 16 may, the fasts of 
the present ease do differ from the fasts: of 
those four oases, Here we have it that 
the mortgagee auction-purchaser has. gone 
one -step further and has ousted from pos. 
session persons who were lawfully estitled 
to possession on the day of the ousier; 
Further, we have if admitted before us 
very clearly and distinotly that his claim 
(when the present anit was brought) under, 
his mortgage sgainst the present plaintiffs 
was time-barred and that he sould not 
have recovered cn it. The lower Courte, 
therefore, have allowed the wrongful posses. 
sion obtained by the defendante to operate 
in their favour so as to enable them to 
give the plaintiffs a decree conditional cn 


(4) 19 А, 641 (F. В.); A. W, N. (1897) 154; 9 Ind. 
Deo. (x. s.) 850, 

Б) 21 А. 225 (Р, В.); А. W, №. (1893) 41; 9 Ind. 
Dee, (х, в.).859, 
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paymant of what is now a time-barred 
deb*5 so far аз tie present plaintiffs are 
сэпзэгоәі. There is no denying the faot 
that the ouster of the plaintiffs was an 
anlawful ouster. It had some about under 
the solonr of a Явогев and an anustion sale. 
That dosa not make it any the more legal 
specially when we sea that these mortyagees 
auation purehasers fought tooth and nail 
to prevent the present plaintiffa being 
impleaded in-the former litigation. Farther- 
more, the person whom they did implead 
and whose rights they purchased has been 
found to һауе no title whatsoever in the 
property, Тһе асё of the austion-purohasers, 
therefore, has besn equivalent to that of a 
morigageo actually ousting his mort- 
gagor although his mortgage was only a 
simple one and then pleading in defense 
that the persone lawfully entitled to 
possession sannot gət possession until his 
money is paid. In other worde, he seeka 
to eal in aid for his defense in the 
present suit his own wrongful aot. 
The plaintiffs, inour opinion, are elearly on 
the facts entitled to be replaced in the 
position in whish they were on the 14th 
of April 1900, leaving it to the opposite 
party to seek and puraue any remedy whioh 
they may have according to law. The 
mere fast that his remedy may now be 
time-barred ia no good ground for giving 
the plaintiffs a conditional deoree for posses» 
sion on re payment of money. We, therefore, 
allow Appeal Nc. 84 of 1918 and we grant 
to the plaintiffs an unsonditional deoree for 
possession of the property. The plaintiffs 
will have their sostas in all Courts inolading 
in this Court fees on the higher ssale. 
Apreal allowed, 
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tion Act (IX of 1908), Sch. I, Art. 181, applicability of 


—Offcial Receiver, application by, to avoid tranafer— 
Limitation for making application, 


The period of limitation prescribed by Article 181 
of Schedule I to the Limitation Act, is confined to 
applications under the Civil Procedure Code, and 
does not apply to an application under section 36 of 
the Provincial Insolvency Act made by the Official 
‘Receiver. Мо period of limitation is prescribed for 
such an application which may be made at any 
time during the pendency of insolvency proceedings, 


Appeal against the order of the District 
Court, Tanjore, dated the 3rd November 
1919, in A. No. 15 of 1917, in I. No. 17 of 
1915. 

"^ FAOTS appear from the judgment. 

Messrs V. Ramesam and K, P. Ramakrishna 
"Aiyar, for the Appellant.—The applica- 
tion by the- Official Reoeiver was barred 
under Article 181 of the Limitation Aot. 
It should have been dismissed. То а similar 
proceeding in the oase reported as Sambastoa 
"Mudaliar у. Panchanada Pillai (1) this Oourt 
applied Artisle 178 of the old Limitation 
"Aot of 1877. 

Mr. A. V. Vesvanatha Sasiri, for the Res. 
pondents.—Artisle 181 of the Limitation 
Ast applies only to applications under the 
Civil Prosedure Code, and not to one under 
в self-contained, special enastment like 
the Insolvensy Act. Sze Janaki v.  Kesa- 
valu (2), Gnanamuthu Upadest v. Vuna 

Kotlpillat Nalan (3), Rahmat Karim v. 
^ Abdul Karim (4), Baimanekbai v. Manek i 
“Kaoasjt (5), Ali Ahmad v. Naziran Bibi (6) 
and Connell v, Himalaya Bank Limited (7). 

In Sambasiva Mudaliar v. Panchanada Fillat 
(1) these decisions were not dissented from, 
bat it was held that the applisation itself 
was under the Civil Prosedura Code. 

JUDGMENT.—It has been argued before 
us that the learned Distriet Judge was wrong 
-in holding that the applisation by the 
Official Reseiver under sestion 36 of the 
Provineial Insolveney Ast was not barred 
by limitation, and that, in reality, it was so 
barred under Artisle 181 of the Limitation 
Ast, We think the Distriet Judge's sonalusion 


(1) 31 M. 24; 17 M. D. J, 441; В M. L. T, 19. 

(2) 8 M. 207; 3 Ind. Deo. (м, s.) 143, 

(3) 17 M. 379; 6 Ind. Deo. (x. s.) 268. 

(4) 84 0, 672; 6 C. L. J. 119; 11 0. W. N. 674. 

(5) '* B. 213; 4 Ind. Dec. (м.) 144. 

(6) 24 A. 542; A. W, N. (1902) 160. 

(7)18 A. 12, A. W. N. (1895) 186; 8 Ind, Deo. 
(к. 8) Tle 
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is right though upon a ground different from 
what he has taken. We are of opinion that 
that Artisle does not apply to an applieation 
like the present one, It has been held more 
than onse in this Court that Artisls 178 of 
the Limitation Aat of 1877, whioh corresponds 
to Article 181 of the present Ast, applied 
only to applications under the Civil Proga- 


dure Code. See Janaki v. Kesavalu (2) and 
Gnanamuthu | Upades v. Vana — Koilpillai 
Nadan (5). This view has also been aesept- 


ed by the other High Court. Seo Rakmat 
Karim v, Abdul Karim (4). Oonnell v. 
Himalaya Bank Limited (7), Ali Ahmad v. 
Nariram Bibi (6) and Baimanekbai v. 
Manskji Kavasji (5). 

Onr attention was drawn to the ruling in 
Sambasiva Mudaliar v. Panchanada Pillai 
(1) but in that oase the learned Judges did 
not dissent from the earlier deoisions but 
eame to the sonclusion that the applieation 
there was in reality one under the Code 
of Civil Prosedure, to whioh Ariola 178 
applied, That ease is thus not an authority 
against the view we are following. 

The application we are dealing with is 
clearly one under the Insolvenoy Aot and not 
one under the Code, thongh the procedure 
prescribed by the Code has to bə adopted in 
its disposal. It is thus an application to 
which no limitation applies and one which 
may be made at any time during the pend. 
ensy of the insolvensy proasedings. 

In this view, the appeal fails and is 
dismissed with conis. i 

M. 0, Р, 


Appeal dismissed, 
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JANGAL OHAUDHARY —DEFENDANT 
— ÁPPELRANT 
versus 
LALJIT PASBAN AND ANOTHRR— 
PLAINTIFES— RESPONDENTS, 

Civil Procedure Qode (Act V of 1908), О, 15, v, 18— 
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Ex parte decree, application to set aside, dismissal of 
— Өш to set aside decree, maintainability of—Fraud, 


A. obtained an ex parte decree upon fa hand-note 
against R., and, іп execution thereof, R/s property 
was attached and sold. Before the sale, R. applied 
under Order 1X, rule 15 of the Civil Procedure Code to 
веб aside the decree on the ground that the sum- 
mons had not been duly served upon him: the Court 
found that service of the summons had been satis- 
factorily proved, and dismissed the application. R. 
then brought the present suit to set aside the decree 
on the ground of fraud in connection with the service 
of summons, and that the decree was obtained by 
perjured evidence: 

Held, that the suit was not maintainable as the 
question of the non-service of summons having been 
agitated between the same parties and decided by в 
Oourt of competent jurisdiction, the matter could 
not be re-opened between the same parties in a 
subsequent suit, and that as the hand-note had been 
produced and proved by A., and accepted as genuine 
by the Court, it was not competent to R. to re-open 
by a subsequent transaction the very question 
which was decided in the original suit. [p. 126, col. 2; 

р, 127, col. 1.] 
Letters Patent Appeal sgainst the judg- 


ment of Mr, Justice Das, dated the 14th July 


1919, in Seeond Appeals Nos. 491, 492 of 
1918, affirming the decisions of -the 
First Sub-Judge, Monghyr, dated the 


8th February 1918, confirming those of 
the Second Munsif, dated 15th June 1917. 


Mr. Shiveshwar Dayal, for the Appellant. 


Mr. 5, О. Mitter, for the Respondent, 
JUDGMENT. 

MiLLER, О, J.— These two appeals are 
brought under the. Letters Patent from a 
decision of a single Judge of this Court. 
They arise out of two suite, which were 
trjed . “together by sonsent of all the parties, 
the faets in each being similar and the 
defendant being the same in each. The 
suits were instituted by the respondents to 
Bet aside certain deorees obtained against 
them by the appellant on the ground that they 
were obtained by fraud. The material fasts, 
shortly stated, are as follows: the appellant 
sued the respondents to recover certain sums 
due under two hand-notes exeeuted in his 
favour by the respondents, respeotively. In 
eaoh ease, he resovered by an ex parte deoree 
the amount olaimed. In exeoution of the 
deoree so obtained, the jotes of the respond- 
ents were attashed and eventually sold. 
After attachment and before sale, tbe respond. 
ents applied under Order IX, rule 13, to set 
aside the deeree on the ground. that the 
summons was not duly served, It was the 
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respondent’s oase af the hearing cf that 
application and it is their ease in the 
present suits, that no service of eummons 
had taken place at all, and that the ap- 
pellent, in collusion with the Court-peon, 
got a false report of service of summons 
filed. The question, therefore, for determina- 
tion in the application under О, дег IN, rule 13 
was whether the fraud then, as now alleged 
by the respondents, was, in faot, perpetrated, 
or whether, as the appellant contended, the 
summons was, in fast,. served upon the 
respondents. At the hearing of the applioa- 
ор, the respondents themselves gave evi- 
dence, four witnesses in all being oalled 
on their behalf. The appellant called three 
witnesses, inoluding himself and the peon, 
whcse honesty had been attacked. The 
learned Subordinate Judge after hearing the 
evidense found that the appellant had proved 
satisfactorily that the summons was duly 
served and dismissed the application with 
costs. If the summons was, in fast, served, 
as the learned Subordinate Judge found, it 
follows that the fraud alleged by the res- 
pondents resulting in the non-service of the 
summons was found поё to have taken place. 
The decision of the learned Sabordinate 
Judge was, in my opinion, the judgment of a 
Court of competent jurisdiotion direotly 
upon the point raised in the present suits 
and ie, in the words of Sir William DeGray, 
in the Duchess of Kingston’s case (1), 
“вя a plea, а bar, or as evideneé, oon- 
elusive between the same parties, u upon the 
same matter, directly in question in another 
Court." 

It is true that a deeree oan be set aside 


‘on the ground of fraud but, if the question 


has already been agitated between the same 
parties and desided by a Court of competent 
jurisdiction, the matter is res judicata and 
cannot again be reopend between the same ' 
parties in а subsequent suit. The learned 
Judge, from whose desision these appeals 
are brought, considered that the oase was 
governed by the deeision of their Lordships 
of the Privy Oouneil in Khagendra Natke 
Mahata v, Pran Nath Roy (2) and that the 
allegations made in thé plaint in these suits 
were within the words of Lord Нона; 

(1) (1776) 2 Sm. L. O., 11th Ed. 781; 34 °H, &. Jo. 
655; 20 How. St. Tr. 537 1 Leach C. C. 246. 


(2) 29 0, 896 (P. С.); 29 I. A. 99; MEE М, 418; 4 
Bom, І, Е, 868; 8 Sar, P, О, J, 266, 
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who delivered their Lordships! judgment in 
that ease, “plainly an attack not on the 
regularity or auffeienay of the service or 
proceedings but on the whole suit as в frand 
. from beginning to end.” 

With great respest to the learned Judge, 
І am unable to apply the principle upon 
which that judgment was based to the fasts 
ofthe present case, In that case the defend 
ants had obtained an ex parte decree 
against the plaintif, whieh be sought 
to have sət aside onthe ground of fraud. 
It is true that the plaintiff alleged that 
services of summons had поб been duly 
made, and that the defendants had caused 
false returns of servise of prosess to be 
made, It is alsotrue that he had applied 
under sestion 108 of the Civil Prosedure 
Code, 1£82, to have the dearee set aside on 
the ground of non-servise cf summons and 
had failed, and hai that bzen his only 
ground for impeaching the decree, І venture 
to think that their Lordships’ decision 
would have borne a different somplexion. 


Jt was proved, however, that in the 
suit, whioh resulted in the decree 
impeached, the defendants, in order 


to keep the plaintiff ont of the way and 
prevent him from knowing what was going 
on, had induced hia wife and other relations 
to institute proceedings to have the plaintiff 
deslared a lunatic and by means of various 
threats had eaused him to leave his home 
and stay elsewhere in seereoy, and in sash 
eiraumstances the plaintif was unable to 
take proper steps to defend the suit. It i8 
clear that these allégations, as pointed out 
in their Lordships’ judgment, were an attack 
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not merely on the regularity or suffisiensy of - 


the service, but on the whole suit as a fraud 
from beginning to end. These were matters, 
whioh were not enquired into in the 
proceedings under gestion 108, and no 
decision had been some toon them, Even 
assuming the service of summons to bave 
been regular, there still remained the other 
question to be determined, upon whish the 
doorse aould be set aside as fraudulently 
obtained: In the present oase, the only fraud 
alleged is that in cofnestion with the service 
of summons and this, question had been 
determined in the proceedings under Order 
IX, rule 19. It was fuyther alleged in the 
plaint that the hand.notes sued upon were 
not enuine and did not bear the signatures 
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or thomb impressions of the respondents. 
It is not competent to the respondente, having 
failed in the original suite, to re-open by 
a subsequent action the very questions which 
were desided. The hand notes were prodused 
and proved by the appellant in the original 
suits and were aosepted as gennine by the 
learned Judge. It is true that the suits were 
determined ex parte, but this is no reason why 
tha respondents should be allowed again 
ёо re-opea the matters there determined. 
See South American and Meatcan Oompuny, 
In re, Bank of England, Ex parte (3). 

16 was lastly contended that as the decrees 
were also attacked on the ground that they 
were obtained by perjured evidense, a fresh 
suit will lie. There has been some conflict of 
opinion in the decisions both in England and 
ia this sountry upon this question, but the 
better view seems to be that an nation is not 
maintainable upon that ground. So far as 
this Court is sonssrned, the question has been 
desided in more than one case against the 
contention of the respondente, I need ouly 
refer to the ease of Ram Narain Lall Shaw v. 
Too'’t Sao (4) in whieh the learned Judge, 
from whose decision thia appeal is brought, 
took part. It was there desided that a snit 
to sat aside an ex parte deoree, not on the 
ground that the plaintiff was prevented by 
any fraud on the part of the defendant from 
plasing his case before the Court, but on the 
ground that tho defendant prooured the 
deeree by putticg forward psrjured evidence 


in his favour is not maintainable. To 
the sama eifest is the desision in Kirpa- 
sindhu Panigrahi v. Nundu — Oharan- 


Panigrahi (5) where it was observed: 
“if notise had not been served or if the 
defendants were prevented by the plaintiff 
from appearings, there would be some 
extrinsis collateral aet,. but where the notice 
has bsen duly served and the plaintiff has 
owing to his own fault failed to appear and 
place his oase before the,Oourt, there is not- 

sush extrinsis ovllateral act. The whole ` 
ease is before the Court, whish has desided 
it on the pleadings and on the evidense, and 
whether the oases was a false one or not, 


(8) (1896) 1 Ch. D. 37; 64 L. J. Ch. 189; 12 R. 1; 71 
L. T.594; 43 W. B. 181. 

(4) 58 Ind. Сав. 182; 1 P. L. T. 119; (1920) Pat. 98; 
2U. P. L. В (Pat) 5l; 6 P. L. J. 259, 

(5) 56 Ind, Cas. 606; 1 P. І, T. 206, 
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and whether the evidence addueed is perjured 
evidenee or not, the Court must be held to 
have adjudicated on both ihese points and 
onee having adjudicated, it oannot be asked 
to.adjudisate again". z 

In my opinion, these suits are not 
maintainable, and the appeals should be 
allowed with oosts here and in the Courts 
below. 


Ross, J.—I agree. 


Appeals allowed, ~ 


MADRAS HIGH COURT. 
‘Second Civit Appean No. 790 or 1919. 
August 2, 1920, 

Present :—Justice Sir Abdur Rahim, Kr., 
and Mr. Justice Oldfeld, 

Pr. Pi. PALANIAPPA CHETTIAR 
—PLAINTIFE ~APPALL‘NT 
Versus 
N. S. P. CHOCKALINGAM CHETTIAR 
~- DEFENDANT— RESPONDENT, 


Contract Act (IX of 1872), s, 28—Judgment-debtor 
taking assignment of decree in name of agent— Execution 


` byagent against other judgment-debtors and realisution 


of moneys—Suit against agent for recovery of moneys 
realised, maintainability of—Civil Procedure Code 
(Act V of 1908), О. XXI, т. 16. 


Plaintiff, who was one of several judgment-debtors, 
gob an assignment of the decree in the name of his 
agent, who was to be paid a certain commission for 
executing the decree against the other judgment. 
debtors The agent realised moneys in execution 
but refused to pay them over to his principal. In & 
guib by the latter for recovery of the amounts : 

Held, that the suit was maintainable and did not 
fall within the mischief of section 28 of the Contract 
Aot, 

Sykes v. Beadon, (1879) 11 Oh. D. 170; 48 L, J. Oh. 
522, 40 L T. 243; 27 W. R. 464, Booth v. Hodgson, 
(1795) 6 T. R 40^; 10' E. R. 619, Battersby v. Smyth, 
(1818) 2 Madd, 110; 56 Е. В, 45 , distinguished. 

Goswami Shri Purushotamji Maharaj v Robb, 8 
B 498; 9Ind. Jur, 97; 4Ind, Dec. iN. в.) 640, өх. 
plained. 

Second appeal against the deoree of the 
Hamnad at Madura, in 
Appeal Suit No. 753 of 1919, preferred 
against the deoree of the Court of tbe 
Temporary Subordinate Judge, Sivagangs, 
in Original Suit No. 4 of 1918, 


FACTS appear from the judgment. 

Mr. A. Krishnaswamt Aiyar, for the Appel. 
ant:—The sontrast here is one of agensy 
and the defendant is eertainly acsountable 
to the plaintiff. The defendant having 
realized moneys, though under an illegal 
contract, there is no reason why he should 
retain it, Tenant v. Elliott (1), see also 
Bhola Nath v, Mul Ohand (2). 


The purchase of a deoree by a judgment: 
debtor is not illegal. Order X XJ, rule 16 only 
prohibits execution. The right of the jndg- 
ment-debtor who has obtained the transfer 
to sue his so-debtors in contribution is not 
lost. See Anant Vinayak v. Nagappa 
Subraya (8). Here the defendant had re- 
alized moneys in execution without objes- 
tion. The Court did not refuse execution, 
The point is that the defendant having 
got the moneys eannot, under his eontraat 
withhold them from his principal, the 
plaintiff. The case would be different if 
the plaintiff should eompel the defendant 
to execute the desree ог sue him for 
damages for failure to exeoute. 

Mr. B. Bashyam Iyengar, for the Respond- 
ent:—Under Order XXI, rule 16, Civil 
Procedure Code the decree was not exeant. 
able, It contains a  distinot prohibition, 
The moneys having been realized in son» 
travention of a sfafutary provision, plaintiff, 
who was а party to this illegal business, 
oannot elaim any benefit under an illegal 
contrast, The Court would have refused to 
exeente the decree -if ib was brought to its 
knowledge that the defendant was only a 
benamindar. 

The sontrast is also in violation of the 
provisions of sestion 23 of the Contrast 
Act. The agenoy in favour of the defend- 
ant was ereated by the plaintiff to deceive 
the Court. Both the agency and the contract 
are unenforeeable under the seotion, Sea 
Sykes v. Beason (4), Booth v. Hodgson (5) and 
Battersby v. Smyth (6), Bee also Goswamt 
Shri bwrushotam;i Mahara) v. Robb (7), - 


Р (1) (1797) 1 B. & Р, 8 at p. 4; 4 B, В. 766; 125 Е. R 
44 


(2) 26 A 689; A. W. N. (1903) 161, 

(8) 32 B. 195; 10 Bom, L, R. 8d. 

(4) (1879) 11 Ch. D, 170; 48 L. J. Oh. 522; 40 L. Т, 
243; 27 W.R. 464. е 4 

(5) (1795) 6 Т. В. 405; 101 E. В, 619, . 

(6) (1818) 8 Madd. 110; 56*E. В. 451. bd 

(7) 8 B. 898; 9 Ind. Jur. 37; 4 Ind, Cas, (x, s) 
640, .*? 
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JUDGMENT. 

ABDUR Ranim, J.—The plaintiff's suit has 
been dismissed on the ground that, aecord- 
ing to section 23 of the Oontraat Ast, the 
agreement on whioh the suit is based as 
contained in Exhibit A is illegal and that, 
therefore, the plaintiff sannot resover the 
money which the defendant had collected 
under oertain deorees. The plaintiff himself 
is the judgment.debtor under those decrees 
and he apparently asked the defendant to 
take an assignment of the decree on his 
behalf and to exesute the desree against 
. the other judgment-debtors and the defend- 


anb realised in execution  cerbain assets. 
By Exhibit A, it is provided that the 
defendant will submit accounts to the 


. plaintiff of the amount spent in collecting 
the money and of the amount realised and, 
after dedusting a sommission of 20 per cent, 
to pay over the balange to the plaintiff. 

Order XXÍ, rule 16 says that ^ where 
a desree for the payment of money against 
two or more persons has been transferred 
to one of them, it shall not be exeauted 
against the others.” It is not contended 
that on such transfer, the liability under 
the deoree becomes altogether dissharged 
but that the deeree shall not be enforced 
in exesution, It is open to the judgment- 
debtor who has obtained a transfer of the 
decreas to sne his eo-debtor проп it for 
contribution as held in Anant Vinayak v. 
Nagappa Subraya (8). In this oase the 
judgment debtors did not raise any objeo- 
tion to execution on the strength of Order 
XXI rule 16. The defendant must be 
taken to be an-agent of the plaintiff for 
the actual realisation of the money, But 
it is argued on behalf of the respondent 
that it was the duty of the Court to 
refuse exeoution and the Court would have 
done so if it was brought to its notice 

. that the defendant was merely an agent or 
benamindar of the plaintiff who was one of 
the judgment-debtors. Having regard to 
the language of Order ХХІ, гше 16, we 
may proseed on the assumption that if the 
facts were known to the exeenting Court, 
it would have Been bound to rejeot the 

lication for exgsution. 
oP Then, it is contended that if the Court 
were «ow to help dhe plaintiffs in resover- 
ing the moneys realised by the defendant 
By means of the exeaution of the deores 


in spite of the prohibition of tbe law, 
that would be a violation of the rule laid 
down in sestion 23 of the Contrast Act, 
Mr. Bashyam Iyengar, in support cf the 
judgment of the lower Court has raferred 
us to à number of rulings of the English 
Courts, The English authority on whioh 
mush emphasis was laid down was the oase 
of Svkes v. Beadon (4) There Jessel, M. 
Б, upheld the proposition that a Court of 
Law or Equity will not lend its assistance 
in any way towards sarrying out an illegal 
contract, therefore, such a contrast cannot 
be enforsed by one party to it against the 
other, sither direstly by asking the Court to 
carry it. into effest, or indireotly by elaim- 
ing damages or compensation for breaoh of 
it. The case before us does not fall within 
the proposition laid down in Sykes v. Beadon 
(4), In the first plase, the purchase of a 
desree by one of the judgment.debtors is 
not illegal and, nextly, this ase somes 
within the slass of cases mentionedin the 
judgment of the Master of the Rolls: bulin 
oases where the contract is actually at an end 
or ia put an end to, the Court will interfere 
to prevent those, who have, under the 
illegal contrast, obtained money belonging 
io other personson the representation that 
the sontraot was legal, from keeping that 
money." If the plaintiff in the. present 
anit were suing the defendant to enforee 
the contrast and to compel him to exesute the 
decree against the oo-judgment-debtora or to 
recover damages for having failed to do so, in 
that oase, it would be asking the Court 
to earry out an illegal eontraat, Bat that 
is not the case here, The same answer is to 
be given to the oases in Booth v. Hodgson 
(5) and Battersby v, Smyth (6), On the other 
hand, this oase, in my opinion, is governed’ 
by the class of oases of whioh Bridger v. 
Savage (8) is a leading example, There the 
plaintiff had employed the defendant for a 
commission to make bets for him on horses, 
The defendant accordingly made such bets, 
and he received the winnings from the 
persons with whom he had so betted. In 
an action by the plaintiff for the amount 
whioh the defendant had во received, it 
was held that 8 and 9 Vio. О, 109, 
section 18, whish makes null and.yoid all 


(8) (1885) 15 Q: B. D. 863; 54 L. J. 


Q. B. 464 58 
L, Т. 129; 33 W, R, 891,49 J, Р, 725. ^ at 
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contrasta by way of wagering, did 
apply to the aontract between plaintiff and 
defendant and tha‘, therefore, notwith. 
standing that Statute, the plaintiff was 
entitled to resover in respeat of the bsts 
whish had baen во paid to the defendant. 
The learned Judges, of the Court of App:al 
point oat that the principle is that, “а 
person who has reesived money from another 
under an illegal sontrast cannot be allowad 
to retain it," to quote the language of Eyre, 
C.J., in Tesant v. Elliott (1) Bowen, LJ, 
observed as follows: “Te the рэгвоп who 
has betted pays his bet he does nothing wrong, 
be only waives a benefit whish the Statute 
has given to him, and confers a good title 
to the money ou the person to whom he 
pays it. Therefore, when the bet ia paid the 
transaction is completed and when it is paid to 
an agent, if cannot be contended that it is not 
a good payment for his principal. If not, how 
monstrous it would be that the agent who has 
received the money which belonged to his prin- 
eipaland whiok he received for his principal, 
and only on that acsount should be allowed to 
say that the payment was bad and void, 
The truth is that the eontraot under whioh 
he received the money for his ргіпзіга1 
is ‘not affested by the aollateral sontraot 
under which tha money was paid to him.” 
It seems to me that these observations 
apply to the present ease, I may also point 
ont that in Bridger у. Savage (8) which was 
_argued by eminent Counsel on both side’, 
Sykes v. Веайоп (4) was not eited at all аз 
establishing a sontrary proposition nor the 
cases in Terms Reports sited by the respond- 
ent. So far as the Indian Oourts are 
concerned, there are two desisions direstly 
against the contention of the plaintiff 
Bhola Nath v, Mul Ohand (2), Nagendrabala 


Dass v. Guru Doyal Mukerji (9). In the 
former  deoision Chief  Justise Stanley 
takes the law as quite settled on the 


authority of the English desisions, On 
the other hand, we have baen referred to 
a deaision of the Bombay High Coartin 
Goewami Shri Purushotamjs Maharaj vw. 
Hobb (7). But as I read the oase, it 
does not lay down anything different from 
the law enunsiated in Bridger v. Savige (3). 
All that it lays down is that a suit aould nob 


(9) 80 С, 1011; 7 C, W. N. 535, 
9 


nob' basustaineiforlevying ao33as prohibited by 


lew. 

I am, therafora, of opinion that the 
judgments of the lower Courts are wrong. 
I mast reverse them and remand the oase 
to the Court of first instanae for disposal on 
the other issues, Costs willabide the result, 
The Conurt-fees paid on the Sesond Appeal 
memorandum and in the appeal in the lower 
Appellate Court, will be refunded to the 
appellant. 

OxpFieLD, J.—It it were necessary to 
consider whether sestion 23 of the Contract 
Aot was applicable to the contract bet- 
ween the plaintiff and the defendant, [ 
should hava no й: злу in holding that 
the plaintiff’s objeot, which he has unlaw- 
folly accomplished, was to defeat the pro- 
visions of Order XXI, rule 16, Ib is nof 
disputed that the defendant entered into 
the sontrast with full knowledge of the 
ciraumstanoes and of the oharaster of the 
plaintif’s intention in making it. That, 
however, is not enough to justify the defend. 
ant in repudiating the liability for what 
he realised on plaintiffs behalf. His 
ageney to exesute the deoree was, it should 
be remembered, in itself innocent. His 
knowledge that the execution of the dearee 
on plaintiff'a behalf might dafeat Order XXI, 
rule 16 will no more make his agenoy 
guiliy than did the similar knowledge of 
the brokers referred to in Bhola Nath v. 
Mul Ohand (2) that they were ensouraged 
in wagering trausaations, Ses also Nagendra- 
bala Dassi v. Guru Doyal Mukerji (9). 
Mr. Bashyam Aiyangar, for tha respon: 
dont, has put the oase in this way. The 
oreition of an agensy by the plaintiff was 
part of the mashinary, by whish he intended 
to deseive the Court and thus to seoure 
the suesessful execution of his unlawful 
design. That, he contends, is enough to 
bripg the agensy and the oonfract by 
which it was created, within the principle 
of sestion 23 and to make the latter 
unenforssable, Hə oited, to sapport this, 
Booth v. Hodgson (5), Battersby v. Smyth 
(6) and Sykes v. Beadon (4) baaides Indian 
савез of less importanae, It doesnot seem 
to me that these authprities go to the 
length which he requires. In them ‘tha, 
relation babween the parties was not merely 
the means employed to ватгу out the unlawful 
transagtioa, but if was the transagtion 
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itself. In the three English oases, the 
material faot was that something was done 
by a number of persons whioh, acoording 
to law, either could not be done by that 
. number of persons withcut some formality 
being complied witb, or eonld not be done 
by that number of persons аб all, It was 
the association whioh was in fact the 
unlawfol element and which made the 
transaction unlawful. Here there is nothing 
of that sort, because the contrast by which 
the parties were associated, here one of 
agency, was not in itself unlawful and 
was not what made the whole transaoso'ion 
unlawful since the unlawfulnees would Бате 
been the same, had plaintiff svoceeded in 
eerrying through his execution himself 
without ever employing the defendant at all. 
For these reasons, I agree with my learned 
brother ard ocneur in the order proposed by 
him. | : 
M. С. Р, 


Arreal allowed; 
Case remanded. 


ÉMADRAS HIGH COURT. ; 
бксокр Civin АРРЕ. No, 495 or 1919, 
September 1%, 1920. 

Fresent :— Justice Sir Abdur Rabim, Kr, 
and Mr. Jostiee Olc field. 
ALAGAPPA CHETTY—Ptarn1irr— 
APPELLANT 
versus 
ALAGAPPA CHETTIAR AND ANOTBER— 
DEFEN Dani S— Rexronpents, 

Hundi, tnvalid—Endorser, whether estopped from 
denying validity— Paper Currency Act (П of i910), 
5. 26, 


Inasmuch as by virtue of section 26 of the Paper 
Currency Act, a hundi made payable to bearer on 
demand is invalid, the endorser of such a hundi is 
not estopped from denying its validity on this ground 
as against his endorsee. 


Second appeal against the deeree of the 
Oourt of the Temporary Subordinate Judge, 
Sivagungs, in Appeal Suit No. 74 of 1:18, 
prefered against the deoree of the Court of tke 
Prineipal District Munsif, Sivagunge, in 
"Original Suit No, 468 of 1916. 
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FAOTS appear from the judgment. 

Mr O. V. Anarthakrishna Aiyar, for tbe 
Appellant — The second defendant was the 
person who made an endorsement of an invalid ` 
document, 16 does not lie in his month . to 
plesd ite invalidity He is estopped, See 
е Chettiar v. Narayanan Ohettiur 
1). 

Mr. K. Bhoshyam Atyangar (with him Mr. 
Malim Sahib), for the Respondents,—The 
document is expressly deolared invalid by 
Statu'e and the:e can be no estoppel against в 
injunotion, The observations in 
Arunachalam Chettiar v, Narayanan Ohettiar 
(1) are chier. To favour the theory of 
estoppel would be to nullify the provisions of 
the Pauper Curreney Act, 

JUDGMENT.— The suit in whieb this 
seacnd appeal bas arisen was instituted by 
the endcrsee of a hundi in order to enforce 
the paynent of the hundi. The oase is 
presced only against the resond defendant who 
is the endorser. The kundi itself is not forth- 
coming but the defendant in his written 
stctement admitted that such a hund? bad 
been issued, but that it was made payable to 
bearer on demand and as such it was an 
invalid document by virtue of section 26 of 
the Paper Currency Aot. That seotion is 
absolutely clear and there can be no doubt 
that it applies to a hundi of this character. 
The point is settled by a ruling of this Court 
in Chidamb.ram Chettiar v. Ayyasamt Thevan 
(2). But it was argued by Mr. Anantka 
krisbna Aiyar, that the endorser is estopped 
from derying the validity of his instrument, 
The authority for the proposition is an 
observation of one of the learned Judges in 
Arunaokalam, Chettiar v. Narayanan Ohettiar 
(1). That observation is purely by way of 
obiter and no authority is cited in support 
of the proposition. It is well establisbed 
that there can be no estoppel against a clear 
injunetion of a Statute. If we were to aecept 
the ecntention cf the appellant, we -shonld 
be wrinelly &brogsting section £6 of the 
Paper Currenoy Act whioh prohibits sltoge- 
ther the issue of any dosument like this 
except in the oase set out in the proviso, 

Mr. Ananthakrishna Aiyar also argued 


(1 51 Ind Cas. 300; 42 М. 470,86 M. L, J, 801; 
(1819) M. w. №. «58; 9 L. >. 488, 

(2)8 Ind Cas, 741; 40 M. 595; 81 M. L. J. 401 
(1916, 2 M. W. М. 210; 4 L, W. 261;20 M. L.T, 
850. | 
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that the endorser sesond defendant ought to 
be treated. as a banker, apparently on the 
ground that-the kundi was drawn on him 
and be endorsed it to somebody else. There 
is no basis for this suggestion. 

The second appeal is dismissed with возів 
of the first respondent. 

M, 0. P, р 


Appeal dismissed, 





ALLAHABAD HIGH COURT 
FinsT APPEAL Е OM Oxper No. 12 or 1920. 
July 30, 1920. 
Present; — Mr, Justice Walsh and 
Mr. Juatise Gokul Prasad. 
Lala PARSHOTTAM SARAN 
—Juvement. DestoRr—Obseotor— 
. APPELLANT 
versus 
Lala HARGOOLAL ~ Овозе Hover, 
AND axoTHek—Deoave-Honper 
AND Auction PU&CHASER— 
RESPONDENTS. 
Civil Procedure Code (Act V of 918), О XLI, r. 5— 
Stay of execution — Appellate Court, power of —Ovurt 


which сат stay emecution —Order, cancellation of—Pro- 
cedure—Duty of Judge. 


Under rule 6 of Order ХОТ of the Civil Procedure 
Code an Appellate. Vourt has no jurisdiction to grant 
a stay of execution of a decree of a subordinate Court 
unlessit has seisin of an appeal against such decree. 
Where no appeal has been preferred, the Court which 
passed the decree alone has power to grant а stay, on 
sufficient cause being shown, during the time pro- 
Ee} by law for presenting an appeal. [p. 188, cols. 1 

2. 

The practice of soratching out or attempting to 
obliterate a previous order already passed by him in 
his judicial capacity, is conduct which no Judge ought, 
under any circumstance whatever, to permit him 
self to adopt. If he makes up his mind to cancel an 
order, the proper way to do so is by writing or 
dictating a fresh order stating that the previous 
order is cancelled and giving the reasons for such 
cancellation [p. 182, cols. 1 & 2.] 

Firat appeal from tbe order of the Sab- 
ordinate Judge, Moradabad, dated the 17th 
January 1920, 

Mr. P. L. Banerji (with him Mr, B. E. 
О'Оопот), for the Appellant. 

The Hou'ble T. B. Sapru, Messrs. Kamla 
`- Kant Varma and Saila Nuth Mukerji, for 
the Respondents. 
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JUDGMENT,—This appeal, whieh arises 
oub of two applications made to the exeau- 
ticn Court, raises several questions. We 
propose to deal only, so far as the 
decision of the case goes, with one point 
of law, whioh in our view is fatal to 
the appeal Two applications were mada 
to the Court below on the 27th ot Ostober 
1919 to sstaside a sale, ог, in other words, 
to declare that a sale which had been only 
held provisionally had besome void in the 
events whioh had happened. Thera is a diffi- 
culty about the application under Order X XI, 
rule 90. It is olear that the reason why 
two applications were made was that a 
diffisulty was felt by the applisant and it 
was desirable to have an alternative or 
second string to his bow. The application 
under Order XXI, rule 90, ғ e., the applieation 
1120, breaks down by reason of the faot 
that no irregularity in publishing or conduat- 
ing tbe sale was alleged or proved and no at» 
tampt was made to prove any loss resulting 
therefrom and it is plain law and sovered 
by antbority, namely, Shirin Begam v. Agha 
Ali Khan (1), that it is necessary 
for the applioant to make that position 
good. The other application, whioh is the 
substantial one and which has formed the 
subjest of argument before ne, we have 
treated as an application under sestion 47 
arising out.of the execution of the decree, 
being in subsfaroe an application to deolare 
the sale void and of no effect. For the 
purpose of the point of law to be decided, 
it is not necessary to set out the whole of 
the his'ory of this matter. [t is suffisient 
to say that the applicant, Lala Parshotam 
Saran, pursbased the interest of the judgment 
debtor in the property in question subjəst 
to a heavy liability under а mortgage. 
decree which had been obtained by Hargoo- 
lal, the decree-holder, in 1917, and in 
Janpary 1912 the desree-holder made an 
application for sale. After considerable 
delay objeotions were taken by the judgment- 
debtor or his sucaessor and were heard and 
disposed of on or about the 12th of September 
and an appliantion was made by Parshotam 
Saran ez parte to this High Court, whioh 
forms the subjest of our desision. At that 
time there no appeal had been filed agaihst « 

e 


(1) 18 A. 141; А. W. N, (1896) 9; 8 Ind, Dec, (N. B.e 
800, 
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the order dismissing the objections, In- 
deed, there could be none, because the 
High Court was closed except for vacation 
business and it was, therefore, певөзѕагу 
that application should ba made ts the 
vacation Judge. The vacation Judge was 
informed by affidavit that no appeal had 
been filed and that it was proposed to file 
an appeal atthe earliest possible moment, 
namely, at the sommensement of the next 
sittings of the Court, (ín view of the fast 
that security had been filed by the applioant, 
the vacation Judge entertained the applisa- 
tion and granted a stay of the sale. Тһе 
sale had been fixed for the next day aud 
it was not possible for the order of the 
High Court to reach the Court below in 
time to stop the sale. Arrangements were 
made by which the Oourt below was 
informed by telegram of the order whish 
the High Court had made that day. The 
Court being in в obvious difficulty made, 
what turns ‘out to have beer, a very 
seusible order. Having no order of the 
High Court before it, it refused to stop 
the sale, but made an order that if it should 
turn out that the sale had been properly 
stayed by the High Court, it would bave 
to be sanselled. In the face of an order 
like that both partier, of oourae, would 
proceed with the sale at their own risk; 
that is to say, tbe desree-holder and the 
purchaser might say to themselvea, this ia 
not good enough, and sonsent to the sale 
being sancelled and a fresh date fixed. 
On the other hand, the judgment debtor 
might, if the sale took place and he had 
reason to complain of its resulte, apply to 
the Court to make some order oonfirming 
that whioh it had provisionally made, 
namely, that the sale should be void. On 
the 27th of Ostober an application was 
made ex parte to the Subordinate Judge 
asking for sush an order to be passed. 
namely, the sale be deslared void, and “the 
learned Judge appears to have made an 
order to that effec’, but at the instance of 
the other party, also ех parte, subsequently 
eancalled. It is not necessary to deal 
with the legal offeot of this particular 
proceeding, bat it is desirable to point 
„оао the learned Judge that whether he 
“was gunctus cficio,or not, and could canael 
tke order which he had madeon the 27th 
“fs October, if he made up his mind to 
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do во, the proper way to do so would be 
by writing ог distating a fresh order stating 
that his previous order was cancelled and 
giving the reasons for such eansellation, , 
The prastios of maratching out or attempting . 
to obliterate а previous order already. 
passed by him in his  jadisial sapacity, 
is condust which no Jadge ought, under 
any circumstance whatever, to permit bim- 
self todo. 16 is obviously in the highest 
degree inconvenient and might, under 
certain circumstances, be mush worse than 
inconvenient, and we do not hesitate to direat 
the learned Judge to take notioe of this ob- 
servation and on no asaount to permit himself 
to do anything of that kind with an order of 
the Court agan. Passing from that, the next 
important step was that an appeal, towards 
the end of Ostober, was filed in the High 
Court, when the High Court was open for 
the purpose. The austion-purchaser was not 
made a party to that appeal and he was 
compelled to apply to the High Court to ba 
made а party, An order to that effect was 
made. The hearing of the appeal was 
expedited and on the 19th of December 1919 
the appeal was dismissed on the merits and 
the order of stay granted by the vacation 
Judge on tbe 19th of Ssptember was dis» 
eharged. We may bere, in passing, observe 
that the learned Judge of the Court below has 
taken an erroneous view of the effect of а 
discharge of this kind. Assuming the stay 
order to have been properly obtained and 


granted within the jurisdistion of the 
Court, it is good ав far as it goes 
and as long as it lasts, until ib is 


discharged; and в proper order duly made 
according to law, if it is subsequently 
discharged for good reasons, eannot bae 
treated as of no effest. Great point was, 
made by the respondents before us, and 
properly made, of the terms in whioh that 
appeal was dismissed. The Bench of two 
Jadges who heard that appeal, formed the 
opinion thatthe appeal and, therefore, 
necessarily, the application made fora stay 
in connection with the appeal, was a mere 
attempt by Parshotam Saran to delay the 
t&le and to obstruct the exeention of the 
Ceoree without good nause; and it has been 
urged before us that, that being so, the order 
c btaired ez parte on the 19th of September 
from the vacation Judge, must be: taken to 
have been obtained mala fide and that the 
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result of that is that the present applicant 
eannot set up thatorderin his own favour for 
the purposa of having the sale invalidated. 
We agree that if that is made out, the result 
sontended for by the respondents would 
necessarily follow. An applieant to any 
Court for an order in his own favour ёш parte, 
if he aots with want of bona fides, wannot 
subsequently set up an order so obtained in 
his own favour, and if we were in a 
position to deoide that point finally to-day, 
it would be а complete answer to the 
application of Parshotam Saran. It ia, 
however, true, as pointed out by the appli- 
eanta’ Counsel, that in making the application 
he filed sesurity which was afterwards found 
sufficient. We, therefore, some to по eon- 
clusion upon this question of fast. We 
are left with the question whether the 
order staying the sale, of the 196 of 
September, was a good order or a bad one. 
If it was в good order there was no sale, 
If it was a bad order there was nothing to 
render the cate invalid. The question 
whether it was a good order or а bad 
one depends upon the question whether 
the vacation Judge had power to make 
sush an order, no appeal being, ab that 
time, before the Appellate Court. We 
agree thai Chapter I, rule З of our own 
High Court Rules enables a vaotion Judge 
to exereise the appellate jurisdiction vested 
in the Court in any matter caonnested with 
or arising ont of the execution of a decree 
which he sonsidery urgent, and that that 
would clearly authorise him to grant a 
stay of  exeoution of a deorse in re- 
spect of which an appeal was pending in 
the Appellate Court, Whether it would 
enable him to admit an appeal for the 
purpose of granting a stay is another ques- 
tion upon which we give no opinion and 
whieh will have „бо be desided when the 
matter arises. The vasation Judga on this 
oosasion was not asked to admit any appeal. 
No appeal was preferred before him. No 
order was made accelerating the admission 
of the appeal. All that happened was an 
undertaking on affidavit that an appeal 
would be filed at the sommencement of 


the next sittings of the High Court. In 
our view, the  interpetation to be put 
upon Order XLI, role 5. whioh is the 


in the Code of Civil 
matter, is that вп 


material provision 
Proeedure in this 
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Appellate Court has no' jurisdiotion to grant 
a stay of execution in а matter of 
whioh it is not already seized in appeal, 
The matter has been strongly argued on 
behalf. of the appellant on the terms of 
slause (1) of rule 5, aud if віапве (1) 
stood alone, there would be a good deal to 
be said for the contention, but the pro- 
visions in olause (2) whish empowers the 
Court which passed the decree to granta 
stay cn suffsient sause being shown during 
the time provided by law for presenting 
an appeal, make it quite clear that that 
Court and that Court alone has jurisdistion 
during the period. before the appeal was 
pro:ented, and we think that this is the 
proper interpretation of rule 5 as а whole. We 
are confirmed in this view by auch authority 
as appears to exist upon the subject. In an 
unnamed ruling reported »s Weekly Reporter, 
Miscellaneous Ralings, Volume VI, page 15 
[Bhugwan Ohunder Ghose, In re (2)}, a Court 
of two Judges held that the High Oourt could 
not under a provision of the law corresponding 
to the present Order XLI, rule 6, direct в 
lower Court to take security in exeoution 
of a deeree when по appeal had been 
preferred to the Appellate Court against 
such decree. In 1904 a two Judge Bensh 
in Calcutta, reported in the oase of Bhagwut 
Ra,koer v. Sheo Golam Sahu (3), took the 
view that it is the Court which has seisin 
of the appeal which is competent to stay 
the carrying out of the order appealed 
against pending the hearing of the appeal, 
and that it was not competent to an 
Appellate Court to stay proceedings in the 
execution of a desree of a Subordinate 
Court merely because an appeal had been 
preferred against an order of the lower 
Conrt refusing to set aside the deoree, 
In that oase there was no appeal pending 
to the Appellate Court against the deoree 
itas. By implication a strong  Banoh of 
five Jadges in -Celoutta took the same 
view in the case of Baltishen Sahu v. 
Khugnu (4). That Court held that the 
Court which-has seisin of the appeal oan 
make an order staying proseedings pending 
the hearing. It is plain from the referring 
order whioh caused thé Benoh to, ba 

Ф 


. А А 
(2)6 W.R Mis. Rul. 15. 
(3) 31 О. 1081; 9 C. W. N. 123, 


P 
(4) 81 0, 722 (Е. ВО; 8 0, W. N. 572, a 
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sonstituted that they took the view that 
sush an order could not be made unless 
the Court, had seisin of the appeal. We, 
therefore, some to the eonelusion that the 
order in this ease which Parsbotam Saran 
obtained in his own favour, was made 
without  jurisdietion and could have no 
legal effeot in nullifying the sale whieh 
took plase on the 20th of September, It 
is, perhaps, supeiflaons to point out that 
ew parte orders are always obtained at the 
risk of the party applying for them. By 
reason of the fast that it is impossible 
for the Oourt dealing with such applica- 
tions to take a somplete view of the whole 
matter, that there is nobody on the other 
side to point out difficulties or objestions, 
and that the tribunal ia bound more or 
less to follow the lead of the person 
making the applisationit necessarily follows 
that it is impossible for the applicant, if 
he makes a mistake, either of omission 
or sommission, so that it afterwards turns 
out that the order whish he has obtained, 
is an imperfeot one, to correct such mistake 
and have it putright in the same way in 
which orders may beamended or corrested 
when they have been passed inthe presence 
of the parties and the mistake isa oom- 
mon one to both sides. Un this ground 
alone the appeal fails and the applicaticn 
‘was rightly dismissed, though, 88 appears by 
what we have said, not upon the grounds 
upcn whioh the learned Judge dealt with the 
matter in his . judgment. Both the respond- 
ente, the desree-holder ard the anotion- 
purchaser, must have their ocsts of this appeal 
on the higher aeale, 
Arpeal dismissed, 


MADRAS HIGH COURT. 
Суп, Revision Petition No, 980 or 1919. 
April 29, 1920, 
Present :— Justice Sir Abcur Rahim, Кт., 
and Mr. Justice Napier. 

[RAJAH or VENKATAGIRI— PiatwrIFF— 

PATITIONER : 

. * versus ; 
SURA KRISHNA* REUDI axp AEO1HER— 


uc Devenpants— Bx&PO* DENTS. 
CPI Procedure Code (Act V of 1908), з, 146, 


О. ХХІ, т, 48—E«ecution of decree— Attachment— 
Prorerty entrusted to stranger—Bond with sureties— 
Failure to produce property— Decree-holder, remedy of. 


Where in exeoution of a ‘decree attached property 
is made over toa perronfor safe custody and pro. 
duction in í ourt on his executing а bond with 
sureties, it is nob open to the deoree-holder, on failure 
of the production of the property. to enforce the 
bond against the sureties ; his remedy is to get the 
‘bond assigned by the Judge to himself and sue upon 
it. [p. 185, col 1.] 

Petition, under section 25 of Aet IX of 
1887, praying the High Court to revise the 
order of the Court of the Temporary Dia. 
triot Munsif, Gudur, at Nellore, dated the 7th 
May 1919, in Exeoution Petition No. 506 of 
1919, in Small Cause Suit No. 218 of 1917, 


FACTS appear from the indgment. 

Messrs. S. Ramachendra Ayar, and К. 3. 
Krishnaswami Atyangar, for the Petitioner.— 
The sppellant’s proper remedy was to enforce . 
the bond in execution against the sureties, 
Both olauses (b! and (c) of sestion 145, Civil 
Procedure Code, apply. Here the sureties 
have made themselves liable to produee the 
ea!tleand tke olause precoribes the remedy 
by means of exeoution. As tbe sureties have 
failed to fulfil the sonditions imposed on 
them, olause (с) of the seoticn applies. 

The respondents were not represented, 


JUDGMENT.—Certain cattle were attaoh- 
ed exeeution of а deeree in favour of 
the appellant and the Amin, in aecord. 
ance with tke Oivil Rules of Praetice 
under the rule of the High  Oourt 
and Order ХХІ, rule 43, Civil Procedure 
Oode, made over the eattle to a villager for 
safe custody and production in Court for 
whieh he executed a bond with two sureties, 
The appellant applied in execution to enforce 
the bond against the respondent sureties on 
their failure to have the oattle produeed in 
aocordanse with the bond, The question is 
whetber the bord eonld be enforeed in this 
way under seotion 145, 


. It is argued that elause (b) of section 145 
applies, It says: “ Whereany person has 
besome liable ae surety for the restitution of 
avy property taken in execution of a decree,” 
then the decree mey be executed against him 
to the same extent to which he bas rerdered 
himself persorslly liable in the manner pro- 
vided in the Code for the exeeution of 
decrees. ТЬ” elunte ia pima facie in- 
tended for eases in whish restitution jg 
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sought against the person who has taken the 
property in exesation of the desrea and 
restitution ia to be made by sush а person, 
Here it would be stretching the language of 
“the Code too far to say that the sureties 

took the property in exesution of the desres. 


We agree, therefore, with the interpretation 


put on this alausa by Mr Justice Sadasiva 
Aivar in Konzm»reddi Sulbared li v. Kollipara 
Veerayya Tata (1). i 


ТЕ ia elso argued that alause (c) npolies. 
That saya: that the surety-bond can ba exe- 
suted against the person who has made 
himself liable for the payment of any money, 
or for the fulfilment of any oondition im. 
posed on any person, under &n order of the 
Court in any suit or in any proceeding aon. 
sequent thereon. Hare there was no order 
of the Uourt under whish any money was to 
be paid by any person or which required him 
to falfl any condition imposed on him. 
Order XXI, rule 43 empowers the Amin of 
the Court ontrusted with the warrant of 
attachment to make over sattls or movesble 
property of a [Кө nature to the custody of a 
villager on hisexeauting a bond. Тһе ast, 
therefore, is that of the Amn done подег 
the authority conferred on him by law. 
The Court e»1ld not ba said to have passed 
any order in this ease under which the bond 
was taken. The Court had not the terms of 
tha bond beforeit, the Court knew nothing 
about it, until the Amtn's return was made. 
Wa must, therefore, hold that clause с) 
also does not apply. The only remaly oven 
to the appellant (desree holder) is to get the 
bond assigned by the Judge to bimsolf and 
to sue upon it as pointed out in the 9456 
above mentioned. The petition is dismissed; 
No вовёв. 

M. 0, Р. 


Petition dismissed, 


(1) 52 Ind. Cas. 41C; 9 L, W. 476; 25 M. D. Т, 220; 
(1919) M. W. М, 219. 
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MADRAS AIG Y JOU RT! 
Ѕасэяр Jivic Apre No 1552 or 1919, 
Jaly 23, 1927. 

Present: —M» Jastiss Sadasiva Aiyar 
and Mr. Tubina Napier. 
MUTHIY ALU CHEVGAPPA—Pranrier 
— ÁPPRULANT 
versus 
'BURADA GUNTA alias AKULA 
VENKATASW MI —ЮзкяхрАнг No. 1 
— Raspa речт, 

Hindu Law —Surrender —Wilow, surrender by, in 
favour of co-witow, whether accelerates succession— 
Limitation Act (1X of 1903), Sch T, Art. '41, appli- 
cability of, to care where there ате more female heirs 
than one—Limitation, commencement of 


Where a widow surrenders her interest in her 
husband's estate in favour of a co-widow, sach 
surrender has not the effect of accelerating the 
succession of the male reversioners of the deceased. 
[p. 127 col. 1.] . 

Article 14° of Schedule I to the Limitation 
Act applies ton case where a reversioner is entitled 
to property on the deaths of morefemale heirs than 
one iaheriting jointly, and limitation in such a case 


"begins to run from the dateof the death of the last 


surviving female heir. [p. 136, col, 2] 

Ses.nd apoeal against the deoree of the 
D'strist Court, North Aroot, in Appeal Suit 
Na. 799 of 1917. preferred against the decree 
of the Court of the Distrist Mucsif, Madana- 
palli, in Original Suit No. 363 of 1916, 


FACTS appear from the judgment, 
Messrs. P, Somasundram and В. Somaya, 
for the Appallant.—The suit is not barred. 
Tha lower Aoppallate Court was wrong in 
holding that thera was any asasleration of 
sneression of the reversioners. Any agree- 
ment between the co-widows by whiah one 
surrendered her rights to the other will not 
have that effect as the reversioner was no 
party to the agreement, The osuse of action 
for the reversioner’s elaim arose on the 
death of the junior widow, the releasor. 
On the death of the senior widow who had 
a Wind of stridhanam estate in her husband's 
property the junior widow besame her heir. 
Her interest lasted only till her death in 
1914 and it was only then that the rover- 
sioner’s right of inheritance opened. See 
Sesond Appeal No. 356 of 1913 (upreported). 
Mr L A. Gobindaroghava Atyar, for the 
Respondent.— The surrender by the junior 
widow aeeelerated the reversioner's rights» 
In Ridnamma v. Venkatéramappa (1) # was 
held that one widow might absolutely sur; 
(1) 3 M. H. C; R. 268, = 


136 | 
MUTHIYALU CRENGaPPA t. EURADA GUNTA, 


render her right and interest to the ao. 

widow so as to let in the hushand’s heirs 

immediately after that other's death. 
JUDGMENT. 

Sapasiva AYAB, J.—The plaintiff is the 
appellant in this second appeal. He is the 
purohaser from the reversioner to tbe estate of 
one Gurappa, Gurappa died in 1883 leaving 
two widows as his heirs. The younger widow, 
on receipt of Кз. 30, gave up all her rights 
(abont six months after her husband’s death) 
in favour of tbe elder widow under the deed, 
Exhibit B, I agree with the lower Appellate 
Court оп the sonstrustion of Exhibit B that 
she thereby gave up her whole life-interest 
in her husband’s estate, whether the interest 
might have extended beyond the lifetime of 
the elder widow or whether it_would have 
oome to an end during the lifetime of the 
elder widow. The elder widow died in 
1902 and the younger widow in 1914, and 
. the present suit was brought by the pur- 
ehaser from the male reversioner in 29:6. 
The learned Distrie& Judge dismissed the 
anit on the preliminary ground of limita- 
tion. His argument was that by the junior 
widow giving up her right of survivorahip 
(if she happened to survive the senior widow) 
the senior widow not only represented the 
whole widow’s estate during her own lifetime 
but that, on her death, the fact that the 
janior widow was still living was no obstacle 
fo present reversioners from coming in, the 
junior widow’s relinquishment having acoele- 
rated the suseession ef the male reversioner 
and such aoseleration took place in 1902 
and the suit was brought in 1916 the plaint- 
iff was barred under Article 144 of we 
Limitation Act. 

16 was argued before ua, in the first plase, 
by the appellant's learned Vakil that the 
senior widow, on her death, owned в sort of 
stridhanam estate in her hueband's property 
which was inherited by ber own heirs that 
the junior widow was the heir to that 
stridhanam estate (which, however lasted only 
till the junior widow died in 1914), and that 
tke reversioner besame entitled to inherit 
the whole of the husband's estate only after- 
wards and reliande was placed on the decision 
in Sesond Appeal No. 356 of 1918 Pappammal 

eVenkataswamt Naicker (unreported), 
X. the question of the right of a widow who 
had parted with her rights to her so- widow 
tO-msherit the rights again cn the death cf 
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the oo-widow is said to be under sonsidera- 
tion before another Bench of this Court, and 
as I feel doubts as to an estate surrendered 
by a widow to a oo widow oonstituting in 
some sense or to any extent the property of 
the surrenderee held by her in a different 
capacity from that of the widow of her hus- 
band, I shall not deal with this question 
further in this oase, it not being necessary 
for the purpose of desiding this sesond appeal 
to express а final opinion on that question. — 
The next point ie, whether there was this 
aaceleration of the right of the malereversioner 
on the death of the elder widow. Asselera- 
tion by surrender to the next male rever. 
sioner (which, I take it, means a surrender 
known to and aeaepted by him) is, no doubt, 
known tothe law. Acceleration eaused by 
the Statute law declaring that a widow. 
contracting a second marriage shall be deemed 
to have died can also be understood, but 
acseleration of the right of a male reyer- 
sioner by transactions between two or more 
joint female heirs cannot, in my opinion, be 
eontinued by them without the knowledge or 
consent of the reversioner. Artiole 141 of. 
the Limitation Aot, though it uges the word 
“female” in the singular, clearly sovers a вање 
where the Hindu reversioner is entitled to 
the property on the deaths of more than 
one female heir inheriting jointly. And 
when the last column speaks of “when the 
female dies” it  olearly -means іп: 
such в case "after the death of all the 
female co-heirs.,” That a male reveraioner's 
right should be aaselerated by agreements to 
whioh he is поё a party is to mea very 
startling proposition, and even though there 
may be more startling propositions and 
anomalous rules in the modern Hindu Law, 
1 do not see why I should extend such 
anomalies unless I am bound by alear author- 
ities and precedents бо do so. Mr, Govinda- 
raghava Aiyar relied upon a passage in 
Ridnamma v. Venkataramappu (1). That 
was a case in whioh the appellant alone was 
The 
appellants’ Counsel had evidently argued 
that there might be an agreement between 
oo-widows so as to let in the next heirs of 
the husband immediately upon the death of 
the widow who died first. The learned 
Judge: of the Beneh remarked upon this 
argument: " We aie not prepared to say 
that they might not enter into euch an agreg- 
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Xnent as would bind eash to an absolute 
surrender of all interest in the other'a share 
s0 as to let in the next heirs of the husband 
immediately upon the death of that other. 
"But there ig no such cgreement in thie case.” 
Thus the learned Judges finally stated 
that the argument had no relevancy to the 
facts of that sase, though they began by 
Baying that they were not prepared to say 
that there might not be something in the 
argument, This is. very weak foundation 
for the sontention that an agreement by 
whiah the sussession of the  reversioner 
вап be accelerated might be made behind 
his back. Farther, the aeseleratfion can 
effect, if at all, only the half ahare, which 
belonged to the elder widow who died first 
(and the right so enjoy whieh half share by 
survivorship was abandoned by the younger 
widow) and could поё apply to the share 
of the younger widow who sonveyed her 
rights to the widow who died. first besause 
that share was not surrendered to any reter- 
sioner and surrender which accelerates is 
surrender to the sucseeding re-erszoner, and 
not a surrender to а 60-widow. 

In the result, I would set aside the judg- 
ment of thé Distrist Judge who prosseded 
upon the sole ground of limitation and 
would remand the appeal to him for disposal, 
on the other questions arising in the oase. 

The memorandum of objections filed in 
that Court will also be considered along with 
the appeal. The Oourt-fee paid on the 
memorandum of the sesond appeal will be 
refunded to the appellant. The respondent 
should pay the appellant the other sosts of 
this second appeal. 

МартЕв, J.—I entirely agree. 

M, C, P, 

Appeal allowed; 
Oase remanded, 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Figer Civin Arrear No. 33 cr 1919. 
April 48, 1920. 

Present :— Mr. Stuart, A. J. О, and Pandit 
Kanhaiya Lal, A. J. C. 
BHARAT SINGH AND OorBERS— PLAINTIE f3 — 
APPELLANTS 
versus 
SARSUTI SINGH ляр от..ввз— 
DEFENDANTS — RESPONDENTS, 


Hindu Law—Joint family—Property inherited 
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by reversioner, nature of—Mortgage by father, when 
binding on sons—Pious obligation, nature of — Contin- 
gent obligation, whether can be repudiated, 


Under the Hindu Law property acquired by a 
reversioner by inheritance from a collateral is not 
joint family property, and in respect of such 
property the inheritor possesseg an absolute power 
of disposal, and his sons and grandsons do not 
acquire any right in that property by birth so as to 
enable them to impeach a transfer thereof, [p. 138, 
col, 2.] А 

A mortgage by a Hindu father cannot validly 
affect the joint family estate unless it is made for 
family necessity or for the family benefit, or to pay 
an antecedent debt, either binding per se on the 
family by reason of its having beon taken for family 
purposes, or binding in consequence of the pious 
obligation on the sons, where it exists, to pay the 
same if not tainted with immorality. [p. 189, ool, 2 
р. 140, ool. 1.] 

Although, during the lifetime of a father thero ig 
no pious obligation on his son to pay his debts, thore is 
nevertheless & contingent obligation on him to pay 
which he cannot repudiate unless he shows that the 
debt was taken for immoral purposes : so that if the 
joint family property has passed out of the family to 
pay off such an antecedent debt cither under a con. 
veyance executed bythe father or under a sale held 
in execution of a decree for the father’s debt, the 
son cannot recover back the property unless he can 
show that the obligation arising out of the antecedent 
debt was ofa character which he was not in any 
contingency liable to discharge. [р. 140, col, 2,] 

Appeal from the deeras of the Subordinate 
Judge, Bara Banki, dated the 12th April 1919, 

The Hon'ble Pandit Gokaran Naih Misra, 
for the Appellant. 

Babus  Bzsheshwar Nath Sirvastava and 
Bishambhar Nath Srivastava for Respondents, 
Nos. 3, 4, 5, 6, and, 8, 


JUDGMENT,— This appeal arises out of 
a suit brought by the sons and grandsons 
of Sareuti Singh to set aside a sale of certain 
property, effected by Sareuti Singh in 
favcur of Ram Sarup and Musammat Hansa 
on the 18th April 1907. The property 
Bold comprised a %-annas 8-pies share in 
the village Tikra. The consideration speoi- 
fiad in the sale deed was Re, 11,952.9.0, 
oui of whioh Rs. 971.5.6 were paid before 
the Sub-Registrar and the balanos was 
oredited towards certain prior debts stated 
to have been due to Ram Prasad, the 
father of Ram Sarup and the husband of 
Musammat Hansa. Ж 

Tt is not disputed_jhab the plaintiffs 
lived jointly with Sarsuti Singh. * The 
allegation of the plaintiffe was that the property 
sold by Sarsuti Singh was the ancestral 
property of the family, that Sarsuti ТЕ 
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was addisted to smoking gania and charas 
and immoral babits and that he had sold 
the disputed property for а fistitious con- 
sideration of -Rs. 11,952-9.0 withoot any 
family nesossity to satisfy bis own unlawful 
needs, The defencs was that a lanna 4- 
pies share in the village Tikra had been 
inherited by Sarsuti Singh from hia unele, 
Daljit Singb, on the death of his widow, 
Musammat Ram Kuar, that Sarsuti Singh 
bad a right to sell the same, and that the 
gale of the remaining property was also 
valid besause it was effected to pay antesa- 
dent debts due by Sarsuti Singh which had 
been incurred for the benefit of the family 
and to meet the expenses of the marriage of 
Jang Bahadur Singh, one of the plaintiffs. 
The Court below dismissed the claim. 

The first question for consideration is 
whether a l-anva 4 pies share of the village 
Tikra is tbe joint family property of the 
plaintiffs and Sarsuti Singh, It appears 
that Daljit Singh, the uncle of Sarsuti 
Singh, was the owner of a 4-annas share in 
the village Tikra. Hedied leaving a widow, 
Musommat Ram Kuar. On the 16th June 
1868 Musammat Ram Kuar sold that 4 annas 
share to Supbal Singh for Вв, 5,000. Sarsuti 
Singh and Bishan Singb, two of the re- 
versionary heirs of Daljit Singh, filed a snit 
for a deolaration that the eale was void 
as againet them and did not bind their rever- 
віорагу interest (Exhibit 16). The suit was 
deereed on the 28th October 1889 (Exhibit 
17). On the2nd August 1650 Sareuti Singh 
and Bishan Singh sold the deeree for eosta 
awarded to them in the above suit to 
Tajuddin Ahmad, father of Ssjjad Hnsain, 
(Exhibit 27), In lieu of the costs so due 
Suphal Singh sold the  life-interest of 
Musommat Ram Kuar, which was still in 
his possession, to Sajjad Husain (Exhibit 
95) and the latter ів turn sold his rights 
to Sarsuti Singh and Bishan Singh (Exbipit 
28). - 
oe the death of Musammut Ram Kuar her 
life interest ceased and the reversionary 
interest besame ` absolute. Sarsuti Singh 
thus besame the owner of & l-anna 4-pies 
share in the village Tikra by inberitanee 
from Daljit Sing. He held another 1- 
anng 4-pies share in the ваше village by 
ancestfal right. . 

The plaintiffs contend that the expenses, 
jagitred by Sarsuti Singh and Bishan Singh 
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in‘ the suit brought by them to impeash 
the sale effaated by Musammal Ham Kuar 
were paid from joint family funde, that 
the l-anna 4 pies share obtained by Sarsuti 
Singh on the death of Musammat Ram Kuar 
must, therefore, be regarded as joint family 
property and that Sarsnti Singh had in his 
lifetime treated it as sueh. The plaintiffs’ 
own witness, Bishar Siogb, however, admits 
that Sajjad Husain, Pleader, paid the Court. 
fee stamp and all other expenses sonnested 
with that suit from his own posket and 
reimbursed himself after that suit was 
deereed by getting tbe desree for costa 
awarded to Sarsuti Singh and Bishan Singh 
sold to his father, Tajuddin., Thera ів no 
reliable evidence to show that any portion 
of the expenses of that litigation had been 
met from the income of tbe joins family 
property. There is similarly no reliable 
evidence to prove that Sarsati Singh treated: 
the l-anna 4-pies share inherited by him 
from Daljit Singh on the death of his widow, 
Musammat Ram Kuar, as part of the joint 
family estate. 1% із suggested by some of 
the witnesses produced by the plaintiffs that 
the accounts of the income derived from the 
ancestral property and of that derived from: 
the said l.anna 4 pies share used to be: 
kept together, but no assount-books have 
been produced and Sarauti Singh has not 
been examined to account for their non- 
produation. In the sale.deed exesnted by 
Sarsuti Singh in favour of Ram Sarup and 
Musammat Hansa the lanna 4 pies in 
question was described by the vendor as the 
share which he had inherited from Daljit 
Singh as distinguished from, tbe share 
whieh was his aneestral property, The 
Court below was, therefore, justified in 
refusing to treat the ssid 1.аппа 4-pies 
share as joint family property, In regard 
to that share Sarsnti Singh possessed an 
absolute power of disposal; and, as observed 
in Hardwar v. Ram Milan (1), the sons 
and grandsons of Sarsufi Singh eould not 
have sequired any rights therein by birth 
ao as to enable them to- impeach the 
transfer. | 

The next question is, whether the sale of 
the remaining l-anna 4 pies share, whish 
was the ansestral property of the family, was 
effected for family necessity or for illegal 


(1) 42 Ind. Oap, 812; 20 0. C, 271,40. T. J. 606, 
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and immoral purposes, The learned Counsel 
for the plaintiffs-appellants aoncedes that he 
is unable to sustain the contention that the 
sale was effested for illegal or immoral 
‘purposes, or that the debts for the payment 
of whish the sale was made had been во son- 
tracted, In Saku Ham Ohandra v. Bhup Singh 
(2) their Lordshipa of the Privy Counsil 
diseussed the general principles governing 
the transfer of property under the Mitakshara 
Law and the exeeptions attached thereto, 
The firet principle, they observed, was that as 
members of a joint family, a father and bis 
* Bons and grandsons were oo.pareenersa in the 
ownership of the family property and that 
such property could not be the subject of а 
gift, sale, or mortgage by ore co-pareener 
except with the sonsent, express or implied, 
of all the otber oo pareeners, The other 
principle was that in his capacity as head and 
manager of the family the father had certain 
-powers with reference to the joint family 
property to effeet or dispose of it for pur- 
poses denominated necessary purposes, for 
the reason that where an estate or family 
neoessity existed, the necessity existed 
. оп the ao-parceners as а whole, and 
it was proper to imply a eonsent of all 
of them to that act of the one which sush 
necessity demanded. To these two general 
pricoiples an exception, they pointed ouf, 
had been made io over the ease of a 
mortgage or sale by the father in sonsi- 
deration of an antecedent debt, that exception 
being largely necessitated by the- need of 
protesting the rights of third persons, вау, 
the purehasers of the property who had 
taken their title for onerous sonsideration 
and in good faith. They proceed to explain 
how that exception affested the question of 
onus and said that where the mortgagee 
himgelf, with whom the transastion took 
place, was setting up a oharge iu his 
fayour made by one whose title to alienate 
he necessarily knew to be limited and 
quali&ed, he might, to quotethe language 
of Knight Bruse, L. J., in Hunoomanpersaud 
Panday v. Musammat Babooee Munraj Koon- 
weree (3), "be expested to allege and prove 


(2) 89 Ind. Cas 280; 44 I. А. 126 at p. 138; 210. W. 
N. 698; P. L. W. 557; 15 A. L. J. 437; 19 Bom. 1. 
B. 498; 26 C. L. J. 1 28 M. L. J, 14; (.917) M. W.N. 
489, #2 M. L Т. 22; 6 L, W. 217; 89 A. 457 (P. O.). 

(8) 6 M I. A. 803; 18 W. B. 8in; Sevestre 2581; 2 
Snth. Р. O, J. 29; 1 Sar, P, О, J. 662; 19 E. B. 147. 
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faets presumably better known to him than 
to the infant heir, namely, those faets whioh 
embodied the representations made to him 
of the alleged needs of the estate and the 
motives irfluensing his immediate loan;’ 
but where a joint family property had been 
sold out and out, or where a deeree in 
exeoution of the mortgage had been obtained 
against the property and in enforcement 
thereof rights had sprung up with regard 
io thé joint family estate, those rights oould 
not be defeated by the members of the 
joint family simply questioning the 
transaction entered into by its head. They 
referred to the desision of Suraj  Bunsi 
Koer v. Sheo Persad Singh (4) where Sir 
James Colvile, adverting to the sare of 
Girdharee Lall v, Kantoo Lall (5) observed : 
"That ease is undoubtedly an authority for 
these propositions:— First, that where joint 
ansesiral property has passed out of а 
joint family, either under a  eonveyanoe 
in consideration of 
an antesedent debt, or in order to raise 
money to pay off an antecedent debt, or 
under a sale in exeoution of a deeree for 
the father’s debt, his tons, by reason of 
their duty to pay their father’s debts, eannot 
recover that property, пп]евв they show 
that the debts were sontracted for immoral 
purposes, ard that the purebasers Lad 
notice that they were so contrasted ; 
ard, secondly, that the purebasers at an 
exeention sale, being strangera to the suit, 
if they have not notice that the debts 
were о acntrasted, are not beund 
{о make erquiry beyond what appears on 
the fase cf tke proceedings.” The pre. 
tumpticn cf Jaw, aecordirg to ther, in such 
cases was prima f.cie to auppcré the oharge, 
ard the cnus of disprovirg it rested on the 
sons. 

No sush presumption arises where the 
mcrigazee of a Hindu father seeks to 
enforce his mcrigage against his sone. Sueh 
a mortgage cannot validly affeot the joint 
family estate urless it is made for family 
necersity, or for the family benefit, or to pay 
an antecedent debt, either hinding per se on the 


4 . 
(4) 6 I. A, 88 at p. 101; 5 О. 148; 4 O. L.R. 226; 
4 Sar. P. О. J. 1; 8 Suth. № С. J, 589; 2 Shome І, R, 
242; 2 Ind. Dee. :м. в.) 705, 
(5) 21, A. 921; 14 B. L. В, 187; (P. О.) 22 „Хо. К. 
60; 3 Ваг. Р. C, J. 880, 
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family by reason of ita having bsen taken 
for family purposes or bindiag in consequence 
of the pious obligation on the sons, where 
it exists, to pay tha same, if not tainted 
‘with immorality. Iu, order to exelude cases 
amounting to a plain and, what might 
be, a deliberate breach of trust, as, for 
instanoe, where a father makes a mortgage 
in one month without family necessity and 
makes a fresh mortgage in another month 
to re pay-the same, their Lordships examined 
. the limits cf the prinoiple of the exception 
and observed that the obligation relied on 


` must not only have been antesedently incurred · 


' but incurred wholly apart from the ownership 
of the joint estate or the security afforded 
or supposed to be available by such joint 
estate. In saying во, they sould hardly 
have meant that if suoh antecedent debt 
had been ineurred on the sesurity of the 
family property, it was to be wiped out 
altogether and treated as non-sxistant, for, 
apart from any question of family necessity 
underlying such debt, they themselves, in an 
earlier part of their judgment, had pointed 
out that the responsibility to meet the 
father’s debts was oue thing'and the validity 
of a mortgage over the joint estate was 
quite another thing, (page 131%), In a 
later nart of the same judgment they 
said: “The importance of the case being 
free from complications is this, that except 
under the mortgage all other remedies have 
Jong ago disappeared; and the appellants 
rear ib up and olaim under 16° now, there 
“being no right in them to invoke the 
dostrine of the pious obligation to diseharge 
the debt inourred by Bhup Singh, beoause 
that debt as such cannot be successfully 
sued for. Accordingly, unless the mortgage 
validly а вов the joint family estate, the 
appellants must fail (page 1854)”, Ib. is 
obvious that where ‘there is no family 
necessity, a mortgage as a mortgage migbé 
fail; but if it was made in lieu of an 
antecedent debt, that antesedent debt, 
though not shown to be enforceable as a 
mortgage, might still be evidence of a pious 
obligation, continggnt or otherwise, on the 
Bon of tke mortgagor to pay that debt 
unless it is shown eto have been tainted 
with ‘immorality, The deaisions іп Bamman 
Lal x. Ham Gopal (6), Gur Sahat v. -Girdhar 
(6) 47 Ind. Cas. 957; 21 О. О. 200; Б О. L. J. 629. 
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Lal (7) and the remarks of Bir Baril 
Ssott in Hanmant Kashinath Joshi v. 
Ganesh Annais Pujari (8) ате pertinent to 
that view. 4 

The learned Counsel for the plaintiffs. 
appellants contends that where the father 
is alive the antesedenay of tha debt is of 
little value, because there is no pious 
obligation on his son to pay his debt in 
his lifetime. But thera is а .contzagent 
pious obligation on him to psy all .the 
same, whioh he oannot repudiate unless he 
shows that the debt was taken for immoral 
purposes: so that, if the property has passed 
ont of the family to pay off such an 
antecedent debt either under a sonveyanse 
exesnted by the father or under a sale 
held in sxeoution of е desree for the father’s 
debt, the son cannot resóver back the 
property unless he can show that the 
obligation arising out of the antesedent 
debt was of a character whioh he was 
in any contingency liable to dis- 
sharge. 

The mortgage-deed in the present case, 
for the satisfaction of which the sale was- 
made, sontained a double obligation, namely, 
an obligation resting on the mortgaged 
property and an obligation resting on the 
person and other property of the mortgagor. 
The antecedent debts proved amount to 
over half the consideration secured by the 
sale. Тһе sale of that portion of the 
property which was ancestral was, therefore, : 
justified. i 

The appeal fails and is dismissed with 
coste, 


Appeal dismissed, 


(7) 52 Ind. Саз. 75; 22 О. О. 84 at p. 90; 1U. P, 1, 
R. (J. C.) 54: 6 O. L. Т. 411. 

(8) 51 Ind. Cas. 612; 43 B. 612 at p. 618; 21 Bom, 
L. R. 436. 
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. MADRAS HIGH COURT. . 
Ввсохр Огу. Apera No. 16 оғ 1920. 
August 31, 1920. 

Présent : :—Justice Sir William Ayling, KT., 

` and Mr, Justice Odgers. 
BANDARU MARAYYA-—DEFENDANT 


& — APPELLANT 
versus 
BANDARU RAMALAKSHMI-—PzAINTIFF 
— RESPONDENT, 


Hindu Law—Adoptron—Orphan given by elder 
brother—Factum valet, doctrine of, applicability of. 


“The doctrine of factum valet is inapplicable to the 
case of an adoption of an orphan son when given by 
an elder brother, as such an adoption is invalid 
under the Hindu Law, [p. 142, cols. 1 & 2.] 


Sesond appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Kistna, at Ellore, in Appeal Suit No. 424 
of 1917, preferred against the deoree of the 
Oourt of the Additional Distrist Munsif, 
Narasapur, in Original Suit No, 33 of 1916, 


FAOTS appear from the judgment. 

Mr. V. Ramadoss for the Appellant, — 
Though'the adoption of an orphan is nof, 
striotly Speaking, valid, it must be upheld 
in this ease on the principle of factum valet, 
In an exactly similar oase, Bhagabat Pershad 
v. Murari Lal (1) the Caloutta High Court 
applied the dootrine of facium valet to the 
adoption of an orphan. See also Oh!nna 
Gcundan v. Kumara Goundan (2) where the 
adoption of an only son was upheld on the 
ground ef facium valet. To hold otherwise 
would result in great hardship to the 
adoptee whose status was long recognized 
by the family. 

Messrs. P. Narayanamurty and Satyanara- 
yana, for the Respondents. —The adoption 
of an orphan is illegal even when the 
adopted boy was given by his elder brother 
Subbaluvammal y. Ammakutti Ammal 
(3), Vaithiinga — Mudali v. Munigan 
(4), In Bhagabat  Pershad v. + Murari 
Lal (1) the adoption was 48 years 
before the suit and their Lordships were 
influenoed by that oireumstanee in applying 
the factum valet dootrine. In the present 
ease ihe adoption took place only six years 


A 7 Ind. Cas. 427; 16 О. W, М. 594; 15 C. LJ. 


(2) 1 M. H. O. R. 64, 

(8) 2 M. Н. C. R. 129, 

(4) 16 Ind. Сав. „200 37 M. 520; 28 М, І, J. 189; 
(1912) М, W. N. 1127. 
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before the suit. In Vatthilinga Mudak v 


Munigan (4) the Judges frefused to 
apply the doctrine even though the 
adoption was resognised by the family 


for upwards of 30 years. The dostrine 
must be applied where there is no want of 
authority ѓо give or accept or positive ine 
terdistion of adoption. See Laksmappa v. 
Ramava (5). See also Bashetiappa v. 
Shivlingappa (6) and Wooma Daes v. Gokoola- 
mund Dares (7). 


JUDGMENT.—The sole question for 
desision in this appeal is whether it is 
proper to apply the dostrine "factum valet” 
to the adoption ofan orphan, The facta 
are admitted. Appellant Marsyya was in 
faot adopted by Narasimhayys, respondent’s 
husband in 1910.  Macayya was at the 
time an orphan and was given iu adoption 
by his elder brother. It is sonceded on his 
behalf that the adoption was, striotly 
speaking, illegal [vide Уа пра Mudal 
v. Munigan (4)]. Can it be nevertheless 
upheld on the maxim "facium valet quod non 
fier? debet P" 


In our opinion ib cannot bo so upheld. 
The doctrine is one which must always be 
applied with great caution and we do not 
think we should be justified in applying 
it here. А ваяв is reported as Subbaluv- 
атта! v. Ammakutii Ammol (3) in whioh 
the learned Judges rejested the argument 
that the maxim of "facium vale?! sould be 
applied to the adoption of an orphan, and sat 
aside the desision of the Sadar Amin based 
on that dostrine, They also rejected the 
sontention that an orphan sould be validly 
given in adoption by his elder brother, 
This is one of the oases quoted by the 
learned Judges in Vatthihnga Mudah v. 
Munigan (4) іп support of ` their 
desisior, and we observe that in the 
latter case no attempt owas made te 
apply the dostrine of "facium valet” although 
the fast that the adoption was made more 
than 30 years before suit and had been 
treated as valid by the family was brought 
prominently to the notice of the Judges 
and is referred to in their judgment, 


* 
(6) 12 B. Н. С. R. 864 at p. 398, . 
(6) 10 B. Н. ©. B. 268. 7229 
07) 8 C. 687 (Р. O.); 5 L А. 40; 2 O. 1. В. 51; 8 Suth, 
P. C. J. 499; 8 Sar. P, O, J, 786; 2 Ind, Jur, 262; wei 
Des. (м. в.) 958, 
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-is no doubt an exactly similar cass to 
the present, in whioh the dostrine of 
"facium valet” was applied to an adoption 


of an orphan given by his brother, The 
learned Judges say they apply it “ not 
without considerable hesitation ” and lay 


stress on the lapse of 48 years after the 
adoption and on the grave injustice which 
would be done to the adopted son by 
destroying his oivil status after it had 
been so long accepted, These sonsiderations 
have no application to the case before us, 
where the adoption took place only six 
years before suit, Ohinna Goundan v, Kumara 
Goundan (2) is quoted as a ease in which 
the dostrine-was applied to the case of 
adoption of an only son, and, indeed, it 
does seem to? have largely induced the 
decision of the learned Judges, that the 
adoption of an only sop, onse made, was 
valid inlaw. But their Lordships of the 
Privy Couneil in Sri Balusu Gurulingaswami 
v. Sri Balusu Ramalakshmamma (8), while 
endorsing the oorrestness of the desision 
in that 0888, sertainly do not put in onthe 
ground of ' factum valet." On the contrary, 
they are at pains to point out at page 423 
‘the inapplisability of such a dootrine aud 
the eonslusion they arrive at is, that the 
adoption is not eontrary to Hindu Law. 

The true limita of applicability of the 
doetrine of "factum valet" as regards adoption 
are laid down by Westropp, ©. J., in 
Laksmappa v. Ramava (5) thus: "Tous it 
appears that its applioation must be limited 
to sases in which there is neither want 
of authority to give or to  aeeept пог 
imperative interdistion of adoption.” The 
views of Westropp, C. J., in this conneotion 
are expressly endorsed by the Privy Oounsil 
in the last quoted ease (page 423). See 
also Mahmood, J., in Ganga sahat v. Lekhraj 
Singh (9). The capacity to give, 
eapasity to take and the sapacity to be the 
subject of adoption seem to me to be 
matters essential to the validity of the 
transaction, and, as впећ, beyond the pro- 
vince of the doctrine of ' ‘facium valet,” 

As an instance of the proper application 

® 


(8) 2M. 398 (Р, C.); 21 А. 460; 1 Bom. L, В. 226; 
8 О, W. N. 427; 9 M. L. д. 67; 26 I, A. 118; 7 Sar. P. C. 
J830; 8 Ind. Dec. (м. в.) 286; 9 Ind. Deo. (xN. s.) 1001. 
9) 9 A. 258 at p, 297; b Ind, Dec. (x. s.) 604. 
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of the doatrine, wa may refer to Wooma Dase 
Y Gokoolanund Dass (1). There thé maxim of 
"factum valet" is relied on as supporting the 
view of their Lordships that the adoption 
"whiah they were sonsidering was legal and 
valid. But the only objeation to the 
adoption there was that the rule of pre. 
ference of a brother’s son had been dis- 
regarded and it was held that this view 
was not во imperative as to have the foroa 
of law. If that oase be compared with the 
саве before us in the light of the tests 
suggested by Weatropp, C.J „and Mahmood, J. 
it will be seen how  inapplieable the 
dostrine is to the case we have to deal 
with, | 

The only other səsə to whioh we shall 
refer is Bashettappa v, Shivlingappa (0). The 
learned Judges in that oase (Westropp, О, J. 
and Nanabhai Haridas, J,) held that the 
adoption of an orphan, even when- given 
by an elder brother with the authority 
of parents given before their death, was 
invalid and they add the pithy remark 
that, to allow such an adoption, would . 
leave it in the power of an elder brother 
to thin the ranks of his fellow paraeners ` 
by bestowing his younger brothers in adoption 
in a manner highly detrimental to the’ 
interests of the latter. 

We must hold that the adoption of an 
orphan is not only sontrary fo Hindu Law 
but that the dootrina of "factum valet” oannot - 
be invoked to support it. 

The sesond appeal is, шеш, dismissed ' 
with вовёв, 


м. 0, Р. 
Appeal dismissed, 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINOES, 

Szconp Отт, APPEAL No. 80 or 1919.20, 

April 19, 1920. 
Present:i—Mr. Hopkins, S. M., aud 
Mr, Porter, J, M, 
KALLU MISIR-—A»PPEALLANT 
versus 
BHAGWATI SINGH. AND ANOTHER— . 
Raesponpers, 
Landlord and tenant~Ejectment—Notice, саповйа- 
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tion of ~Prima facie proof of under-proprictary rights 
—Judg ments in previous suits not inter partes, admissi- 
bility of—Hvidence Act (I of 1872), s. 13. 


Ina suit to contest a notice of ejectment, the 
Oourt ought to cancel the notice on the tenant pro- 
ducing prima facie evidence that he holds on an 
under-proprietary tenure. [p. 144, col, 1.] 

Where a party sets up a particular right judgments 
not inter partes in previous cases in which a similar 
right was asserted, are admissiblein evidence under 
section 18 of the Evidence Act. [p. 144, col. 1.] 

Sesond appeal from the order cf the 
Commissioner, Fyzabad Division, dated the 
3rd of November 1919, in the oase of 
ejeotment. 


JUDGMENT. 


Porter, J. M, (April 13, 1920).— This is 
a suit to contest ejectment from one plot, 
new number 1978/2, araa 9 biswas, a portion 
of old number 1052, 

The appellant claimed to hold this plot 
by в tenure known technically ав biswi, 
peculiar shiefly to the Fyzabad and Sultanpur 
Distriote, and described by Sykes as an 
under-proprietary tenure arising out of a 
special class of mortgage by the proprietor to 
the cultivator сЁ the latter’s holding for à sum 
of money paid down. (Generally, а low 
rent was reserved, the differensa between the 


interest due on the money and the full 
rent, | 


The lower Courts have dismissed the suit. 
They have been mainly inflaensed by the faot 
that the plaintiff-appellant has failed to es- 
tablish that the defendants in eértain suits in 
1584 and 1886, in whioh the same right in 
another portion of the sama number was assert- 
ed and established by appellant’s unele, were 
ihe respondent’s ancestors or predeoessors- 
in interest, They have oonsequently rightly 
held that those judgments oannot operate as 
ves gudicata in the present suit. The 
Commissioner has also found that .the 
appellant has failed to prove that the 
original mortgagee was his own ancestor, 
or that the original mortgagor was the 
respondent’s ancestor, This is admitted. 

-What they have failed daly to weigh is, I 
think, that the judgments and plaints in 
the suits are in themselves very weighty 
evidenee as showing that the elaim was 

asserted and proved by the appellant’s 
predecessor in respest tə a portion of the 


same land and against respondents’ so- 
sharers, 
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Thay have also failed Ё заг in'mind 
that it is not necessary for the appellant to 
prove his elaim to tho hilt, Itis suffisient 
for a Ravenue Court if he gives prima 
facie proof of under-proprietary right, Tha 
Court will then  eaneel tha notisa of 
ejestmentand refer tha landholder to the 
Civil Court, 

The faots are  these:—Ths mortgage. 
deed is dated Asarh Suddt 5, Sammat 1868, 
overone hundred years ago, [twas exesuted 
by Zalim Singh in favour of Mansa Misra. It 
was a mortgage of 7 bighas 15 biswas land. 


-One of the fields, ares 2 bigkas kham, about 


18 biswas 
Hamwala. 

The first Settlement khasra shows that No. 
1052, area 18 biswas, was jaribi and was 
held by Suchit Misra, who was whole 
brother to the appellant’s father. The field 
bears the same name, Chowka Ramwala, to 
the east of the village, 

At the last Settlement the same feld, 
now No. 1978, same area was held by the 
same man, . 

At first Settlement the plot is shown as 
jointly owned by all the во. sharers. lt 
seems to have been partitioned among 
them, In 1884 one Mahabir issued noties of 
ejeetment against Suchit for 5 plots, inelud- 
ing a part of 1052, 5 biswas. Sushit in 
his plaint asserted the claim that he held 
this plot on this mortgage tenure (rahandari) 
and he produasd in support of his olaim 
the mortgage deed which the appellant 
relies on. He suoceeded, and the notioe was 
oancelled, 

In 1886 another notise of ejestment 
was issued by Mahabir (apparently another 
person—there are three in the village), 
this time for З beswas 15 ont of 1052, 
Suohit brought the same claim in his 
suit to contest aud again susceeded. 

It is admitted that the appellant has failed 
to establish that these Mahabirs are the 
same persons, or that they are either of 
them respondents’ ancestors. 

There is, however, the fact that this 
field, which bears the same name and ia 
of the same area as that in the original 
mortgage-deed, has beef held sinse the 
time of Saohit by the appellant and hif 
co-sharers, The mortgage-deed, over 100 
years old, was prodused 36 years ago ipgm 
their onatody. The appellant's predesessor 


jaribi was named  Ohowka 
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sucsessfully asserted his claim to another 
portion of the same field against two во- 
sharers’ cf the respondent., To my mind 
‘there is a strong p'ima facie presumption 
that the appellant holds the plot on under- 
proprietary tenure. I would hold that the 
Courts below have erred in law in failing 
to give due weight to the importance of 
the jadgments 
evidense «f tho previous assertion of this 
elaim apart from the fast whether they 
вап operate as ves judicata in this suit 
(sestion. 13, Evidence Aot). I would also 
hold that they have erred ia law in not 
eancelling the notios of ejestment on the 
appellant producing sufficient prima facie 
evidence that he holds on an under-proprietary 
tenure, 

I would accept the 
the notice of ejectment. 
should pay costs thronghcu*. 

Hopsine, S. M.—I agres. 


appeal, and osancel 
The respondent 


Appeal accepted, 


MADRAS HIGH COURT. 
Cavin Revision Petition No. 3 or 1920. 
August 13, 1920. 
Present: — Mr. Justice Odgers. 
SURAMPALLI RAMAMURTHI 


> —PETITIONER 
i versus 
SURAMPALI REDDY AND OTHERS— 
RESPONDENTS. 


Civil Procedure Code (Act V of 1908), O. I, rule 10 
— Partition, suit for, of moveables and immoveables— 
Suit, withdrawal of, in respect of moveables, effect of— 
Court, power of, to transpose parties. 


Whore in a suit for partition of immoveable “and 
moveable property a preliminary decree is passed in 
respect of the immoveable property and the plaintiff 
withdraws his claim with regard to the moveables, 
such withdrawal has not the effect of bringing the 
suit to an end,and the Court has power to transpose 
parties under Order I, гше 10 of the Civil Procedure 
Code and to continue the suit, 

Petition, under *sestion 115 of Aet V of 

“1908 and section 107 of the Government of 
India Aet, praying the High Court to revise 
the order, dated the 20th Ostober 1919 of the 
Qourt of Temporary Subordinate Judge, 


INDIAN OASES, 
SURAMPALLI RAMAMURTHI t. BURAMPALI REDDY, 


in the previous cases as. 


(1921 


Vizagapatam, in I. А. S. Nos. 189 and 

232 of 1919, in Original Suit No. 11 of 1918, 
Mr. 4. Krishnasawami Aiyar and В, 

Jagannada Doss, for the Petitioner. 

Messrs. V. Ramesam, К. Satyanarayana 
Murthi and T. Ramachandra Rao, for the Re- 
spondents, : 

JUDGMENT.—The order of the Sub- 
ordinate Judge ia sought to be impugned on 
the ground thata preliminary decree having 
been passed by sonsent in respaot of the 
immoveables and the plaintiff having with. 
drawn his claim with regard to the moveables, 
there were no proseedings during a stage of 
which the Judge could transpose the parties 
ав required by Order I, rola 10. In my 
opinion, this contention eannot be upheld. 


"Tbe order of the Subordinate Judge says 


(paragraph 4): before the matter regarding 
partition of immoveables was finally disposed 
of,” the plaintiff put in his petition for leave 
to withdraw his olaim to the moveables. The 
suit was olearly still going on and that was 
not one suit for partition of immoveables and 
another for that of moveables and it eannot 
be said that, by the withdrawal by the 
plaintiff of his olaim for moveables, the 
suit same to an end. It seems to me 
ihat the very basis of allowing plaintiff 
to withdraw was toallow the eighth to 
tenth defendants to beoome plaintiffa in hia 
stead, and so to allow the shares of the 
defendants already ascertained with regard 
to the immoveables to be proseeded with, 
with regard to the moveables. The ease in 
Edulit Muncheri Wacha v. Vullebhoy Khan- 
bhoy (1) seems to support this view; also 
those in Shivmurteppa v. Virappa (2) and 
Tommentdt Adeyya v. Ohelukurt Venkata. 
rayudu (3). 

The order of the Subordinate Judge was 
right and tho civil revision petition must be 
dismissed with costs (two sets), 

MO P. 

Petition dismtssed, 


(1) 7 B, 167; 7 Ind, Jur. 372; 4 Ind. Dec. (м. в.) 
112. 

(2) 24 B. 128; 1 Bom. L. В. 620; 12 Ind. Doo. (м, в.) 
628 


(8) 23 Ind. Cas. 392; (1914) М. W. N. 155; 15 М.І, 
т, 245. 


AREALI VEEMAN t, SUBBAROYAN,.? < v 


MADRAS HIGH:COURT; 7 
did Revisioa Petitions Nos, 1121-ro-12)3 

5 | ОЕ 1918, - Y 

. April 20, 1920,. 

Present: —Mr. Justice Napier. - 

ШЕ -and Mr.:Justise- Krishnan. 7 
feo. AREALI VEEMAN- “AND OTHERS— Г 
E Mte “DEFENDANTS —PaTiTIONess 
nr. - 267818 * 

T. S. SUBBAROYAN AND CTHERS— 


* ` PLAINTIFF 3—— RESPONDENTS, 
Provincial Small Gause Courts Act (IX of 1887), 
8 23—Suit instituted on Small Cause Court Side of 
' Munsif's Court —Question of title —Suit re-instituted on 
' Original Side— Suit tried as Small Cause Court suit by 
sconsent of parties—Revision —Jurisdiction, objection to, 
whether can be raised. 
A suit for rent was instituted on the Small Causo 
*Oourt Side of & Munsif's Court. -The defendant 
applied for and obtained an order under section 23 of 
. the Provincial Small Cause Courts Act for presenta- 
tion of the plaint to a Court having jurisdiction to 
try the question of title. The plaint was then 
re-presented tothe Munsif’s Court on the Original 
Side, when the parties agreed that there. was no 
‚ question of title and wished the suit. disposed of as 
a Small Cauge Court suit. On revision the defendant 
objected that the Cour; had no jurisdiction as a 
Small Cause Court to try the suit as the order under 
section 28 had not been set aside : 
Held, that the objection could not be taken ` for the 
. first time i in revision, | 
: Pétitione, under sestion 25 of Aot ІХ cf 
1887, praying the High Oourt to revise the 
‚ decrees of the Court of the Distrieé Munsif, 
‚ Karur, in Small Cause Suit Мов, 1396, etru 
` of 1917, 


FACTS appear from the judgment. 
Mr. 8. Т, Srinivasa Gopalachariar, for the 
: Petitioner.—-The cage having been removed to 
_ the file of the original suits, і. тав not eompe- 
, tent to the Distriot Munsif to try it again on 
: the Small Canse Side, The want of juris. 
; diotion cannot Бе cured by the sonsent of 
parties, The parties are not competent to 
‘give jurisdietion where it is -inherently ` 
-wanting. . 

Messrs, T. R. Venkatarama Sastriar and 
„И, S. Vatdyanatha Atyar,for the Respond- 
. enis, — The dostrine that consent sannot give 
. jurisdistion is not of universal application. 
: See Ledgard v. Bull (1) and Minakshi Naidu v. 
. Subramanya Sastri (2). Here, the suits were 
. pent to the Original Side simply for saka of 


£0 


F 


` (1)9 A. 191 (P, C.); 13T. А, 134; 4 Sar Р. О. J. 741; 
Б Ind. Dec. (x. s.) 561. 


(2) 11 M. 26 at p. 85 (P. О,); 14 I. A. 160; 5 Sar. Р, 


0, J, 64; 11 Ind, Jur. 89354 Тий, Dec. (N. s.) 18. 
10 
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;sonv3niense as-it was then ‘understood that 
в question of title: was involved, As it was 
‘found’ that there was in-faet-no sush question 
:parties agreed-for their trial as Small Cause 
-nits; The objestion as to want of jurisdio- 
-tion shonld not be allowed to be raised ‘for 
-the first-time in revision; . 
JUDGMENT;—These revision petitions are 
against tha dearees of the Small -Oause 
Оопгё of Karur‘ina number of suits brought 
to recover various sums as rent, They were 
tried together by sousent of parties and the 
-judgment ia 1326 of 1917 deals with all the 
eases, Various objestions ware raised hefore 
us, the only one of real subitanse being that 
the Small Cause Court had no juvisdiation 
to try the suita. They were all originally 
filed in the Small Cause Court. The defend- 
aot applied for and got an order under 
section 23 of the Small Cause Courts Ast 
(IK of 1837) retarning the plaints to be 
presented to the proper Court having 
jurisdiction to try the question of title. 
They were so presented to the Munsif 
and when taken up for hearing, the 
parties agreed that there was no question 
of title that need -be tried and wished the 
suits to be disposed of. by the Small Cause 
Oourt. This was done, and they were tried 
and disposed of, on the merits. It is now 
objected that there was no jurisdistion in the 
Small Cause Conrt to try the suits, as the 
order under seotion 23 had not been get aside. 
We think, however, that this is not an objes- 
tion whioh we should allow the defendants to 
take in a revision petitioh for the first 
time. We think that the faots of these oases 
do not bring, them within the dootrine 
that consent. eannot give. jurisdiation, 
( where, there is an. absence of inherent 
jurisdistion in the Court trying the oase. 
[Vide Ledgard v. Bull (1) . and Minakshi v. 
Subramanya Sastri (2) where the distinctions 
| вте €xplained by the Privy. Council] We, 
therefore, overrule these objestions, A ques- 
tion of limitation was raised ` ав to some of 
the suits. It is not clear on the гөвога that 
they are beyond time; for itis not shown 
that there was any delay between the return 
of the plaints -by the original Court ‘and 
‘their being ra-presented ifthe Small Cauge 
- Court.” Oa the merits, 161 is urged that there 
is no valid contrast to pay the increased rent 
of Ra, 1-4-0 рэг азге. The agreement hgg, 
been found by the Mansif and no point, was 
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KONDAPALLI VIZITARATHNAM Y. MANDAPAKA BUDARSANA BAO, 


‘raised before him, that consideration was 
wanting. We cannot allow it to be raised 
here. There was also evidence on whisk the 
Munsif sould find that the agreement was 
поё fora limited period only and the reason 
for the addition of two annar, viz, the 
revenue inorease, certainly sopports tbe 
Munsif's view, This objeation also fails. 

The further objection has been. raised in 
eleven suits in whish grain rents have been 
decreed. Whether rent was payable in 
kind or money was a question of .faot, 
earefnlly sonsidered by the Munsif ; and we 
seo no геағоп why we should interfere with 
his deeision on this point. In the result, 
all tbe petitions are diemissed with ooste, 
Vakil’s fee in each oase will be Ев, 7-8-0. 

М, О.Р, 

Petitions dismissed, 


MADRAS HIGH COURT. 
` бүгүп, APPEAL No, 162 or 1919. 
April 16, 1920, 

Present : —Sir John Wallis, Kr., Ohief 
Justice, and Mr. Justice Moore, 
KONDAPALLI VIZIYARATHNAM 
AND ANOTHER, MINORS, BY Мехг FRIEND, 

- KONA DALAYYA— Ptaiaiises 
` — APPELLANTS 
versus 
MANDAPAKA SUDARSANA RAO, 
minior, BY Guarpian od hiem 
KONDAPALLI VENKATA KRiSHNAYA 
AND OTHERS — D: F NDANTS— 
RESPON DENTS. 
Registration Act (XVI of ‘9 8), в 17 {3\—Authority 
to adopt contained in Will of minor—Registration, 
whether nacessary. 


An authority to adopt conferred by a Will does not 
require registration to render it valid, althongh the 
executant was a minor and the bequests maynot be 

< valid. 

Appesl against the deeree of the Distriot 
Court, Ganjam, st Berhampore, in Original 
Snit No. 2 of 1918. 

FAOTS appear from the judgment. 

Mr. B. Batyanarayana, for tbe Appel- 
]ante. —Thougif the Will was registered there 
wag no valid registration of the power to 
adop',as the Will was not presented for 


-JItgitiration by either the denor or the 


- gouge, 


The instrument sannot be said to be a Will 
ав it was exeouted by a minor who has no 
legal capacity to make a Will, There аге 


.lets of dispositions in it which are all 


invalid, | 
Мт. Н. Suryanarayana, fcr the Respondents. 
— We sre not here eonserned with the disposi- 
tions of property contained in the Will. They 
may or may ‘not be given.effect to. The ques- 
tion of the requirement as to registration 
does not depend on the validity of tbe 
dispositions. In Arumugam Fillit v. Arung- 
ciallam Pillai (1) it was beld that a 
Registrar eannot refuse to register a Will 


cn tbe ground that the executant is a 
n ipor. 
The dosument. in question іза “Will? 


within the meaning cf seotion 8 (57) of the 
General Clauses Aet. 

JUDGMENT.—We are not prepared to 
differ from the finding of the learned Distriot 
Judge that the Will ia genuine, As he says, 
the evidenee of execution ig not very strong, 
bat tbat is largely attributable to the fact that 
the rartics who row eontest the Will accepted 
end acted upon it for many years, so that 


. when it was ohallenged many of the witnesses 


wore dead. The fact that the Wiil, though 
made by в minor, contained: dispositions of 
property as well as the authority to adopt 
does not appear to us to afford any indieation 
that it was not genuine. The deceased was 
19 and the fast that his minority bed been 
prolonged to 21 owing to tbe appointment 
cf a goardian onder the Guardians and Wards 
Aot may bave been overlooked. The 
invaliai'y of the bequests appears to have 
been discovered atter his death and no 
attempt was made to give effest to them. 
This negatives the suggestion that they were 
inserted in a forged Will with some eorrupt 
intention, m 
Tbe widow herself when she was 23 
adopted в boy under the anthority given in 
the Will, and ber mother.in Jaw, who now 
gives evidence for the plaintiffs, obtained a 
maintenance-deed from the father of tbe 
adopted boy recogrig:ng tbe adoption, The 
prerent onse appears to have arisen from the 
faot that, sometime after the adoptior, there 
was & quarrel between these ladies and the 
father of the adopted boy. The power to 
adopt has been questioned as uct validly 


(1) 20 M, 264; 7 Ind. Deo, (s s.) 181, 
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oonferred. Бзеійоп 17 (3) of the Indian 
Registration Aot reqaires - authorities to 
-adopt, not conferred by a Will, to be regis- 
tered. The Will in question wae registered 
as в Will, bat it is said that this was not a 
' valid registration of the cower to adopt, 
becanse the Will was not presented for 
registration by the donor or by the donee, 
his widow, or by the adoptive воп, ав required 
by sestion 49 (2) of the Act. The answer 
is that an authority eonferred by à Will does 
not require ragistration. It has, ho«ever, 
been argoed that the instrument exesuted 
‘by the deseased was not a Will because the 
exesutant boy, a minor, was unabla to make 
в valid Will, Will is defined in the Gsneral 
Clauses Aet, 1597, section i(57) as inalud. 
ing "a godisil and every writing making a 
voluntary posthumous disposition of prc. 
perty," The dooument, therefore, fally satis- 
fies the definition which is applisable t3 the 
word " Will" as used in the Registration 
Aot, The question whether effest ean be 
given to tbe dispositions of property contain- 
ed in the Will is a different one and must 
depend on tbe question of his age at the 
date of exesution, and the further question 
whether his minority had baen prolonged 
by the appointment of a guardian under 
the Guardians and, Wards Act, These are 
questions whieh are beyond the вворе 
of the Registration Aet. ln sonfirmity with 
this view. it was held in Arumugam Pillai v. 
Arunachallam Fillat (1) that the Registration 
department was not entitled to refuse 
to register a Will on the ground of the 
alleged minority of the exeentant, 


The appeal fails and is dismissed with 
aosta. : 


M, б. P, 
Appeal dismissed. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT, 
Fixsst Олус, APPEAL No. 50 or 1917, 
Aoril 12, £920. 

Present: — Mv. Stuart, А, J. C., and 
Pandit Kanhaiya Lal, A. Ј, C. 
MUHAMMAD ALL KHANC-——PLAINTIEB-— 
APPELLANT 
versus 
GHAZANFAR ALI KHAN AND OTHERS — 
DEFENDANTS— RESPONDENTS. 

Custom, proof of—Wajib ul-arz, entry in, talue of 
—Plaintif setting up custom — Failure to establish 
custom, effect of Judgment not res judionta or in rem, 
admissibility of, in evidence-- Muhammadan Law 
Marriage ~Acknowledgment of marriage, effect of. 


Stuart, A.J O.—Where a wajib-ul.arz contains 
a record merely of the wishes and opinions of the 
pirties it cannot bo regarded as estiblishing any 
binding vustom at variance with the personal law of 
the parties. Гр 157, col, 1.] 

“hen a plaintiff, in order to впсовей, has to 
establish the existence of a particular custom and 
fails to establish it, it is nob open to the Court to do 
otherwise than dismiss the suit. [p. 147, colt] 

A judgment whioh is neither ree judicata, nor а 
judgment in rem, is admissible in evidence as 
showing that a particular olaim was previously 
asserted and rejected. Гр, 1^7, col 2,] 

Kanhaiya Lal, A Je O.—The existence of a custom 
in allied branches of a common origin lends strong 
antecedent probability to the prevelance of such a 
custom in another branch of the family of the same 
group. [p 1+2 o0. 1.] | . 

Alithough no pres 'mption of marriage сап be made 
from prolonged cohabitation, yet when a man 
acknowledges that a woman is hia married wife, such 
acknowledgment, though made from ulterior motives, 
is soffioient ia the eyes of Muhammadan aw to 
invest the woman with the status of a married wife, 
and her subsequent born children with the status of 
legitimacy, unless a marriage is shown to have been 
legally impossible, [p. 16-, ool. 1] 

Appeal from the deoree of the Subordinate 
Judge, Lucknow, Tahsil Mohanlalganj, dated 
8th January 1917. 

Sir Hemy Stanyon, and Babu Bisheshwar 
Nath Srivastava, for the Appellant. 

Messrs. Mohammed Wusim, Mohammad 
Nasim and Nawab Ali, for Respondents Nos, 
1 and 2. 

Babu Ram Ohandro, for Respondent No. 2. 

Babu Nugendro Nath Ghoshal and Mr, Masih 
Uddin, for Respondent No. 3. 

JUDGMENT. 

Sroaat, A. J, O.— This is an appeal agaifist 
the decree of the learned Subordinate Judge 
of Mohavlalganj, dated the 8th January 
1217, dismissing the anit of Mohammaty 
Ali Khan, appellant, for the possession of 


"Muzáffar Ali 


ctheir. crigin 
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sertain villages, shares in villages, and 
other property, and mesne profits. The 
villages are situated in the Sitapur and 
Bara Banki districts. They belonged to 
Sheikh Muzaffar Ali Khan who died on 
the 18th April 1390, This gentleman was 
B . Bazid -Khani Kbarzada of the Bara 
Banki distriot. He was married to a lady, 
called Zobra Bibi, who died on ihe 9th 
August 1:04. He- had in his: keeping a 


certain Musammat Phundan-un-nisa who 


“had been a prostitute before she came to him. 
“By her he had several daughters and a son, 
‘oalled Ghazsnfar Ali Khar, defendant res- 


"pondent in this appeal Ghazanfar Ali Kban 
asserts that his mother was married to 
Khan, арі that. be is the 
'Jegitimate scp of the latter. The family 
-òf Muzaffar Ali Khan іва family of stard- 
ing. They are Siddiki. Sheikhe, who trace 
-to the First Khalifa: “Abu 
Bakar;  Aacording io their family history, 
‘their ‘ancestor, Kezi Nüsrulláb; "who was 
an. tbe twelfth generation of . deseent frc 
‘Abu Bakar, was Kazi of. Baghdad; He is 
“said: to: bave, some “to -India -in the twelfth 
eentury, during the: reign of King Shehabnd- 
‘din (better known ав Muhammad) of Ghori 
‘and to havesettled-in Ашгоһа.. Hi is descend- 
‘ants for three generations are said.to have 
held the office of Kazi at Delhi. | About 
1345. A, D. his great, ртапӣ:вог, Kazi Nasrat- 
ulah, was sent to Oudh by Mnhammad 
Bin Tughlak to subdue the Bbars, The 
‘descendants of this family subsequently 
divided. into three main branshes—those of 
Pahar Khan, Said Khan and Bazid Khan, 
These three were either brothers or closely 
related sollaterals, They founded three dis- 
finet families or khandans who are known as 
the Pahar Khani Kharzadas; the Said Khani 
Kharzadas, andthe Bazid Khani Khanzadas. 
The prinoipal member of the Pahar Khani 
Kharnzadas is the Taluadar 'of Bhatwafhau. 
The Said Khani Khanzadas held Paintipur 
apd otherestates, Paintipur waa afterwards 
transferred io the Bazid Khani, Raja of 
Bilehra. Jn these proceedings we- are oon- 
cerned entirely with an alleged custom 
of Bazid Khani Kharzadas. The plaintiff- 
, 9ppellant is in the tenth generation from 
* Nawab Bazid Кап, It may be. taken, 
roughly, that Nawab Баша Khan died 
«sme 300 years ago. There are six im- 
portent families of Bazid Khani Kharzadas 
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in Oudh—the families of the Raja of-Mah- 
mudabad, the late Raja of Bilehra, and the 
owners of the Haswapara, Muhammadpur, 
Bishenpur,. and  Mitaura estates, These 
prosesdings are eoncerned with - property in 
the Haswapare estate. Ímdad Ali owned 
that: eatate. Muzaffar Ali Khan and Nasir 
Ali were the sons of Imdad Ali. Imdad 
Ali had also two daughters. Nasir Ali 
bad à son Niaar Ali. The plaintiff-appellant, 
Muhammad. Ali Khan, is the son of Nisar 
Ali. When Mozsffar Ali Khan died. three 
persona applied to have their names 
entered in the revenne pipers. as his 
s.esessors, These persons. were .his. aok- 
nowledged wife, ` Musammat Zohra · Bibi, 
Ghazanfar ‘Ali Khan, then aù infant.of two 
years old nnder. the guardianship. of^ М 
sammat Phundan un nisa, hia. mother, who 
slsimed to be the legitimate. scn "of the 
deseased, and the deseased's brother, Nasir 
Ali. The Tahsildar reported оп ‘the 6th 
June 18:0 (Exhibit A-423) that Nasir Ali's 


name should ba recorded on the -ground 
that be was in possession, The. Deputy 
Commissioner, Lientenant-Oolonel Grigg, 
by his order of the 19th June 1890, 


(Exhibit А.31) dirested that the name 
of Ghazanfar Ali Khan, under the guardian- 
ship of his mother, and also the ‘name 
of Musammat Zobra Bibishould be entered 
on the khewat as part owner without 
rpeeifisation of extent of share along with 
the name of Ghazanfar- Ali Khan as .the 
eon of the nikahi wife. Musammat Zohra 
Bibi aad Ghazanfar Ali Khan remained in 
possession. 16 is to be noted .that an 
cight annas share in Bambhauri, in the 
Sitapur distriet, was recorded in the name 
of Nasir Ali. Nasir Ali died in 1900, Не 
survived his son Nisar Ali. He was sugcesd- 
ed by Raza Husain, son of his sister 
Nauroz.un- nisa, and his grand-daughter 
Kaniz Fatima, On the 10th January 1899, 
shortly before ber death, Musammat Zohra 
Bibi executed a deed of relinquishment 
(Exhibit A-28) which was registered on 
the llth January 1899, by whioh she gave 
up all her claims in favour of Ghazanfar 
Ali Khan, As has already been stated, 
she died on 9th August 1904. On the 12th 
Marsh 1902 Ghazinfar Ali Khan instituted 
a suit for the share in Bambhauri against 
Reza Husain and Kaniz Fatima. On the 
ih April 1602 Ria. Husain and Kanig 
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Fatima instituted -a suit against Ghazanfar 
Ali Khan, Musammat Zohra- Bibi, Musammat. 
Phundan-un-nisa,: and a transferee, for 
possession of the property of Muzaffar 
Ali Kban (who had died eleven years and 
264. days. before) whioh was іп their 
possession : The Subordinate Judge desided 
Gbhozanfar -Ali -Khan’s suit for possession 
of the share in Banibhauri in his, favour 
and dismisged the other suit holding Ghazan- 
far -Ali Khan -to --be legitimate. Appealg 
"were filed .to the :Court of. the Judicial] 
Oommissienér. . Thess wera decided in опе 
judgment on the -23rd July _1906. . The 
learned Judges who desided these. appeals 
arrived. at. the sonslusion: that- Ghazanfar 
Ali Kban had been unable to prove that 
Musammat` Phundan-un-nisa was merried 
to Muzaffar Ali Khan. They further found 
that there was a family custom by which 
daughters and their descendants were , ex- 
eluded in. favour of sons and their descend-- 
ants. ‘On those findings they allowed the 
appeal . with regard to the Bambhauri 
property and dismissed Ghazanfar, 
Ali Khan's suit. On the second appeal 
they found that the plaintiffs had no ease, 
inasmuch us they were exoeluded by the. 
present plaintiff-appellant. They dismissed, 
the appeal and upheld the deoision of tha 
Subordinate Judge  dismissirg the suit 
brought by Raza Husain and Kaniz Fatima. 
The latter decision became final, An appeal 
wag taken to their Lordships of the Privy 
Counsil. by Ghezinfar Ali Khan against- 
the dismissal of, his suit for the Bam-, 
bhauri property. That appeal was dismissed 
by their Lordehips of the Privy Council on. 
the 29th April 1910 [Ghazanfar- Ali Khan v. 
Kanie Fatima (1)]. Their Lordships found. 
that on.the .evidence Muzaffar Ali Khan and- 
Phundan un-nisa had not been married, 
Ghazanfar Ali Kbanremained in possession 
of the property with the exception of the 
share in Bambbauri. On the Sth February: 
1914- Muhammad .Ali Khan institnted the 
present suit in the Court of the Snbordi- 
nate.Jndge of Bara Bankiagainst Ghazan., 


far, Ali. Khan. . Phundan.un nise (who 
died. in the following year) and certain, 
transferees, The hearing of the suit was 


(1) 6 Ind. Cas. 674; 18 О. О. 150; 14 О, W. N. 690; 
TA. L, 7.579; 11-0, L. J. 619; 12 Bom. D. B.447; 8 M. 
L. T. 59; (1910) M. W. М. 312; шкан 32 A. 
945 871. A105 (PG). .. 
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subsequently transferred ‘to, the . Court: 
of the Subordinate Judge of Mohanlalganj: 
who desided it, 

The ease put forward by the plaintiff. 
appellant is that, under the sustom of the. 
family holding the Haswapara estate, a ehild. 
less widow suaseeds to the property of her. 
deseased husband for life, and that. after 
her death the. property goes to tha aol. 
lateral heirs of her deceased husband.: .Later 
on in the, provsedings he enlarged this plea. 
to a plea that the: snstom whish. he asserted. 
prevailed amongat all Bazid Khani-Khbanza- 
das. -He fiirther asserted. that © Muzaffar ` Ali: 
Khan апа Phundan-un:nisa Dad néver . been: 
married. :He thus - put forward as his plea: 
that, on е. desth of Muzaffar Ali- Khan, 
the óstate had devolved for life оп Musammat 
Zəhra Bibi, and впавеввіоп had opened in 
his favour on the 9th August.1904. He. 
also asserted exclusion ` of. daughters and 
their descendants, Ghazanfar Ali. Khan iu 
reply again asserted that Muziffar Ali Khan 
and Phundan-un-nisa had ‘been married. 
The learned Subordinate Judge, who desided 
the suit, in а very careful and intelligent 
judgment, found that the existenos of the 
sustom asserted by the plaintiff bad not 
been established. He dismissed the: suit, 
finding, at the same time, that Musiammat 
Phundan-un-nisa and Muzaffar Ali Khan had 
not bean married. 

I now proseed to the determination of 
the appeal, I have already noted that there: 
are six important families of Bazid Khani 
Kbanzadas. The most important are the 
families -of the Raja of Mabmudabad and 
the late Raja of Bilehra. Mahmudabad 
and Bilehra both being .tiluk1s, sussession, 
to whioh is governed by Ast ! of 1869, and 
the subsequent amending Aotre, the question 
of family oustom as affeoting succession oan 
only become. of importance should all heirs 
fail under the- provisions of the first ten 
elauses’ of rection 22, Aot I of 1869, as 
amended.- Us to the present, the question 
has not-arisen in either of these families. 
The remaining four families are the families 
whioh own the Bishanpur, the Mitaura, the 
Muhammadpnr, and the Haswapara estates, 
Leaving for the present the Haswapara 
estate, with which the present prossedinga, 
ara- concerned, out of-sensideration, le shall 
oonsider the. eyidense with regard. to. the 
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medpur estates relating to the existence of 
& sustom in derogation of the ordinsry 
Muhammadan Law. I may remark tn limine 
that the evidenese in this sare goes to show 
that the provisions of the ordinary Mubam- 
madan Law have not been followed in 
most instanses by B zd Khani Kbarzidas 
to determine questions of «uasession. 

The first question to be deoided is, 
whether there is any custom having the 
foros of law  wbhieh prevails in all the 
Bazid Khani Khanzada families in question, 
I need not take into acsount the alleged 
eustoms amongst Pahar Khani Kharzadas 
and Said Khani Kharzadae, as thore branehes 
separated from the Bazid Khani Kbarzadas 
at least ten generations ago, In the case of 
the Bishanpnr estate there is a wajth-ul-are 
proved atthe Settlement of 1965 (Exhibit 
$3). The watb-ul-ars is with regard to 
the village of Bishanpur. A translation 
of the important passaga is аз fol. 
lows:— , 

. "The rule of inheritanee is this, that if 
any lambordar or so absrer bas two married 
wives of the biradari with one son by one 
wife and several sons by the other wife, 
then the one son of the one wife sball get onee 
half and the several sons of the other 
wife shall get the remaining half in equal 
shares. If one of the wives be ahildlese, 
then, after the death of her husband, she 
will remain in possession of one-half share 
till ber death without power of transfer, 
and ‘after her death the sons of the other 
wife shall divide it among themselves in 
equal shares. If the lambardar or oo-sharer 
dies childless his widow shall remain in 
possession till her death without power of 
transfer, and after her her husband's beirs 
will be entitled to get the share. If during 
his lifetime the husband makes a gift of 
his share in favour of his wife in lieu 
of dower or in any otber way, tbe wjte 
shall have power to make a gift, sale ard 
mortgage in respeot of the gifted property, 
A ghair.kuf married wife or her shildren 
will not get sbares as against the children 
of.the biradari, but they will get wainten- 
aneo if they are of good ebaraefer and 
are obedient. Jf there be no ehidren by 
the ° biradavt wife, ste will be the owner 
of the share till ber death, and after her 
the cbkilaren of the ghair kuf marr.ed wife 
BEAN be the owner of the shares. Ар 
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unmarried woman or her children shall 
get maintenanee if they sre of good 
character and are obedient to the heirs 
of the deseased whose mistress the woman 
was. If the во sharor has given by means 
of a writing sneh things as sir, grove 
and honse to the unmarried woman or to 
the ghrair-kuf married wife or to their 
ehiliren, than they will remain in possession: 
withcut power of transfer. Daughters 
children get no share in вру family 
азвогйїп to eustom. Ваё if any so-sharer 
bas given anything to his daughter or 
daoghter's son and reduses the same into 
a writing when they will be the owners of the 
same, and will have also powers to make a gift 
and sale.” | 

The custom laid down here is that, in 
event of the proprietor having two wives 
and & varying number of sons by esah 
wife, his property is div.ded aeeording to 
the number of wives ard not per сор їа 
acsording to the number of sons, If one 
of the wives is childless she is entitled 
to a life-estate in her share with reversion 
tc the sons of tbe remaining wife on her 
death. Daughters get no shares, A 
childless widow gets a life estate with 
reversion to her husband’s heirs, These 
rules apply only to wives of families of 
an equal degree with that of the husband, 
In the ease of a wife whose family is not of 
an equal degree, that is а ghair kuf wife, 
neither she nor her children are to get 
arysbing more than maintenanee, and they 
are put in no better position than а mistress 
and ber ohildren who also get maiotenanos. 
The provisions of the wajib ul ars formed 
the subject of a judicial desision. Samsam' 
Ali, the owner of the Bishanpur estate, 
died on the 18:h October 1879, He left 
two wives,  Khatun Bando Bibi and 
Makbulanniea. On hie death the two ladies 
tock joint possession of the property and 
subsequently divided the estate between 
themselves. On the death of Khatun Bando 
Bibi, Makbulunniea applied to have her 
name entered in tbe Colleotor’s register 
in place of tbe deseased's name, The 
application was opposed by Abdul Rahman, 
son of Abbas AD, - ашват Als brother. 
The dispnte was subsequently referred to 
arbitration ard an award was wade allotting 
Khstun Bando Bibi’s share to Abdol 
Rabman and dividing the moveable property 
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batween him aod Makhulunniss, On the 
22ud January 1595 Makbulunniea exesuted 
а deed of gift transferring а part of her 
share to her brother's son. Thereupon Abbas 
Ali, Samsam Alis brother, sued her and 
the donee for- a declaration that the gift 
would be void ss against him after the 
death of the donor on the ground that 
Makbulunnisa had a life-interest only. The 
judieial proceedings were terminated hy a 
judgment of Mr. Spankie, Additional Jndiaial 
Commissioner, of the 14°h Marsh 1899 
{Exhibit 61). He held that the oustom 
of iuheritanes recorded in the 101710 ul are 
was a good.oustom and that the widows 
of a sonless .Khanzada in this family 
obtained a life.interest in the property and 
nothing more. This instanoe thus supports 
the existense of the custom asserted by the 
plaintiff appellant, 

. I now aome to the Mitaura estate. There 
are three wath ul araiz on the record—one 
of the village Baoar, one of the village 
Katri and one of the village Mitaura iteelf 
(Exhibits A 22, А 43, А 42). The Srat 
Exhibit dealares that if a oo-sharer has 
two married wives with a son by one 
wife and two sons by the other the shares 
will be divided aosording to the number 
of. sona, that ів, · wer capita. It continues 
that, it he las only а daughter by one wife 
and a son by the other, the daughter 
will get a share as against the son, but 
that if hehas a son and daughter by the 
same wife the daughter is excluded by the 
воо, In the sase of the widow of a ahildless 
proprietor it is laid down that she will be 
the full owner of a half share with full 
power of transfer, Thisis the wyib-ul arz 
of Banar. The waib.ularz of Katri states 
that the ustom of inheritance is the same 
as in Banar, The wajib ul arg of Mitaura, 
which is another village of the same estate, 
varies the custom, A translation of tbe 
paragraph relating to suseession is as fol. 
lows:— : 

"The male isus basomes entitled to 
inherit. In the absence of а male issue, if 
the share of tbe deseased is divided, or if 
the renlition of aesount takes plice, then 
his widow remains in possession of the 
Bhare and enjoys power of trausfer also. 
But if the share ;is not divided no: bas 
there taken place any rendition ot assonant 
then the widow is not entitled to get 
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the shave. She gets only maintenanes, In 
вазе there із по widow entitled to inherit, 
the owa brother or brother's sous, other- 
wise the daughter and daughter's sors 


become entitled to inboritanes, If there 
are sons from several wives then thea 
Shares ara divided assordiog to tbe 


number of sons. The eustom of ador: 
tion prevails, but the condition is that 
the person to be adopted must be of the 
family, and one belonging to another fami'y 
eannot be adopted, even the widow who is 
heir to her hasband's property вап adort 
at her own will, from the family of har 
husband. The adopted son is the heir of the 
adopter like a natural son and gets по share 
from his natural father.” 

Sassession to the Mitaura estate was the 
subjest of judicial decision by this Court. 
Tasadduk Husain was the holder of the 
estate. He wasa Shia. It is to be noted 
that Muziffar Ali Khan, with whose property 
wa are aonsernsd in this appeal, was s- 
Sunni. On Tasadduk Husain's death he was 
aussesded by his widow, Asifunnisa. From 
her a portion of the property went to her 
father and brother. Azimunnisa and Zamin 
Ali sued to recover possession of this portion 
on the ground that Asifannisa had no title 
asa widow governed by the Shia Law. The 
defendants set uo the custom as stated in 
the wanb ul arciz to which I have referred. 
T'he matter was desided finally hy a desision 
raported a3 Mohammad Ali Naki v. Ahmad. 
ип nisa (2) on llth August 1692. The 
following is au extract from the judgment, 
at pages 7 and ©, on the matter of 


oustom:— 


“Now, as to the plea of family eustom, 
it was practically abandoned by learned 
Counsel on both sides before the elose of 
the hearing. I am alearly of opinion that 
nothing possessing the attributes of valid 
ang binding custom has been established. 
several 122.15 ul arsts have been read to us, 
but from none of them ean it be gathered 
that there is any uniform immemorial oustom 
as to the admission or exclusion of females 
in matters of inheritanee among Khapzadas. 
These w2il-ul.aiaizset forth varying eustome, 
some excluding femaler,,some giving them 
a partial, and some an absolute title, and, 
in two of the -villages whioh Tasaddyk 


(2) 1 0. 0. Sup. 6, inci 
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Husain himeelf. possessed (Banar ' and. 
Helapara) the sustom evidensed- by the 
wajib-ul araiz is aorflioting, 2.6, there is more 
than.ong.eustom-as to the same matter in the 
same family. In fast, all these wajib-ul-oraiz 
are.of the kind-eommented on by their 
Lordships of the-Privy Cauncil ір the care 
of, Uman Parshad.v. ‘Gandharp Singh (8).- 
They resord much more .the wishes and 
opinions of the -parties to them than any 
settled immemorial oustom, A good illustra 
tion of this is the fact that after the wajib- 
ul-arz-of one village had {been drawn ur, 
Tasadduk Hasain endeavoured to get it 
altered with a view to give the right of 
succession to Zamin Ali, his  siater's son. 
I find that no binding eustom varying the 
Muhammadan Law has been proved. The 
parties, therefore, must be held to be bonnd 
by that law; and as, admittedly, they are 
all Sbias the law: applicable to them is the 
Jaw of.the Shia seot. Under the law. 
Tacadduk Husain’s widow, as a childless 
widow, bad no right to sucseed to any share 
in her husband's estate. She, however, held 
possession of the whole from July 1875 up 
to her death in December 1878, -On her: 
death the plaintiff suececded in obtaining 
possession, forcibly it is said, of the great 
bulk of. the property whieh is situate in. 
the Sitapur district, but the defendants 
were by order of the Heverue Authorities 
put in possession of the small portion: 
now.in suit Jying in the Bara Banki distriot.” 

It will be seen that the plea of custom 
was, argued and deoided although the argu- . 
ments appsrently were not pressed at the 
end of the proceedings, The Oourt here. 
desided clearly that there was no custom 
proyed and that suosession must be аввогӣ. 
ing to the provisions of the Shia Law. The 
custom bad been asserted but was not 
recognised, 

I now. some to the Muhammadpnr estate, 
The wajib ul araiz produced frcm that estate 
are the wojib-ul arz of Mubammadpur itself 
(Bxbibit 52) and the wajib-ul-arz of Kandari 
(Exhibit А.41). The following ів в trans- 
lation, of the parsgraph dealing with the 
questicn of sucstssion, in Exhibit 52 ;— 

* The rule of inheritance is tbis, that. 
if aby oo-sharer “has Амо married wives of 

(3) 141. A. 127 (P: С.у 15 С. 20; 11 Ind Jur. 4747 
Б Sar. P. C. J. 71; Rafique and Jackson's P. e. Xo, 9°; 
7 Frat. Deo. (N. в.) 599, 
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the birddari with + ‘one’ воп coe one "wife andi 
several -sons by the’ éther wife, then tHe: 
one son of the-one wife shall get one-half- 
and the -several sons of the other wife. 
shall get the remaining half in equal. 
shares, that- is to -say, the share will be: 
divided aecording to the number of wives- 
without any regard for shildren. If one: 
of such- wives. is shildless, then, after the’ 
death of her husband, she will remain in 
possession of one-half share till her. death. 
withont power of: transfer; and after her: 
death, the sons of the other wife shall: 
divide it among themselves in equal shares; 
If the lambardar or во-зһагег dies shildless 
his widow -shall remain іп possession »f-his: 
share till her death. She will have no. 
power to transfer it to a stranger, but if. 
she wishes to give it to ber daughter or 
to some partioular heir of ber- husband 
she can do eo in her lifetime. If she 
does not. giya the aforesaid share.to any: 
person, the heirs of her husband will Бе · 
entitled to get it. р 

"[f during his lifetime в husband makes 
a gift of his share to his wife in lieu of; 
dower or in any other way, and reduses: 
the same into a writing, then the wife: 
will have power to make.a gift, sale and 
the widow gets only ‘maintenance. Then” 
partition of heritage ie,. at all “events, made: 
according to number of male issues, whether: 
they &re from one wife or from several 
wives, The wedded wife belonging to low: 
caste and unwedded wife are not entitled: 
to inherit, but get .maintenanoe provided: 
they are of. good oharacter... The елат: 
right and ше custom to adopt do: not” pro- 
vail ” 

16 will in seen that this wajib ul-arz direatly: 
sontradiots the wajib ul arz of Muhammadpur: 
inasmuch as it states that if the property: 
of the deceased is divided or if the rendi- 
tion of assonnt takes plaoe then the widow: 
of the deceased besomes the heir and: she- 
enjoys the power of transfer also. It farther. 
contradicts the wajib- ul-arz of Muhammadpur 
in stating that the-division is to be ascording. 
to the number of male heirs hal of 
the number of widows. 

There has been no judicial proncunsement. 
as {о.е validity of oustom in thia estate. - 

I have now to consider whether it бап 
be held that іһехе ів any eustom applicable; 
tothe handan or colleotion of the six families, 
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It.is to be noted that, assording to the 
pedigree acsepted by the learned Subordi., 
nate Judge at.o. р. 1692, Ваша Khan had 
three sons, Insyat Khan, Fateh Khan, and 
Hidayat Khan. Hidayat -Khan was the 
accestor of the Mahmudabad “family, So 
the Mahmudabad -family saparated · nine 
generations back. Inayat :Khan had twa 
sons, Mubammad Kaim Khan and Aulia 
Khan. Aulia Khan was tbe ancestor of the. 
. Muhammadpur family. So the Muhammad- 
pur ‘family separated-eight generations-baok.. 
Muhammad Kaim Khan had three'grand-sona,- 
Bedar Bakht, Muhammad Imam Khan, and 
Ghnlam Husain, Bedar Bakht was the- 
ancestor of the Bishanpur family, Muham- 
mad. Imam Khan was the апозвіог of the 
Bilehra family, and Ghulam Husain was 
the -ancestor of the Mitaura family.- So 
these three-families separated six generations 
bask, Fateh, Khan was the ancestor of the; 
Haswapur family. They separated. nine 
generations - baok, There has thus been 
ample time for different customs to ‘grow 
up in the different branches. We - have. 
16 in the -beginning that. the Bishanpur 
family hasa eustom of suasession by which 
a childless widow obtains. only a -life-estate 
that bas been judicially recognised and 
- that in the case of the Mitaura family there 
is a judicial ргопоповетерё that the suosession 
ia by Shia Law. Inthe oase of the important 
Mahmudabad and Bilehra families the 
question of opstom:- has not arisen and is 
not ordinarily likely to arise. In the case 


of Muhammadpur. the question has not 
arisen but may arise, . In the oase of 
Haswapara it has now arisen. I oonsider 


that, in view of these facts, it is impossible 
to hold that there is any general custom 
of succession affesting Ваша Khani Khan- 
zadas. Bishanpur has been found to have 
such а custom, . Mitaura is found to have 
none, Mubammadpur records two sonflisting 
customs. The question of oustom of susces-. 
sion: is- thus narrowed down. with regard to 


the matter before us in appeal to the 
oustom of suscession, if any, affecting 
Haswapara. -No light is shed on the question 


by - evidence . with. regard to the remainirg 
Bezid :Khani Kharzada families. А fortiri 
to.-light-is -ched.on the question by evi-: 
dence ва - to .cus‘om -amongst Pahar Khani. 
Khanzadss and. Said. Khani Kbarzadas. 
„Парот gome.:to.the evidence with regard 
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to the Haswapar family. Seven wajib ul araiz 
were prepared at the time of the Settle- 
ment from 1665 to 1870. Imdad Ali was- 
then alive. The waib-ul are of Haswapara 
(Exhibit 51) was prepared on the 25th. 
Lesember 1867 and was verified by Nasir. 
Ali as agent of his father, Imdad Ali. It- 
may have.also been verified by Imdad Ali 
himself. This-latter pointis not olear. The 
paragraph. relating to succession. may be: 
translated as follows:—- 

" The. rule of inheritance is thie, that if- 
any lambardar orco-sharer has two married 
wives from the biradar?, “with one son by 
the ore wife and several sons by the other 
wife then Ње опе воп of the one wife shall 
get one-half, and the several sons of the 
other shall get the remaining half. in equal 
shares. If. one of these wives is shildlegs, 
then, after the death of her husband, sho. 
will remain in possession of one-half share. 
during her life without power of transfer, 
aud .after her death the sons of the second 
wife shall divide it equally among them- 
selves. If the. lambardar or the soesharer 
dies shildless, his widow shall remain in 
possession (of his estate) during her litetime 
without power of transfer, and after her the’ 
heirs of her husband shall be entitled to 
get shares. If during his lifetime the hus- 
band makes a gift of his share in favour 
of his ‘wife in lieu of mekar or in any other 
way, tke wife shall have power to makea 
gift, sale and mortgage.inrespest of that 
gifted property. -A ghair kuf married wife 
cr her children will not get shares of those 
of biradari (sic), but they will get main.. 
tenanae provided thatthey are of good sharac!- 
er and are obedient. If the wife of the 
biradart haa no child, she will have a life 
estate in the share, and after her the share 
will go to her husband's bhai bhatije (brothers 
and nephews) who are entitled to inherit 
a@ording to Jaw, rules of society (urfan) 
and custom. A wife not married or her 
children will get maintenanse like а ghair. 
kuf married wife Neither of them will get 
rhare whether the skare is divided orun- 
divided. If any oo-sharer pr lambardar gives 


.awsy to his unmarried wife, cr to ghair-huf 


married wife, or to their ehildren, such things 
ав sir, grove.and house and reduses the same 
to a writing, they will remain in possession 
of the same during their lifetime withont 
power of transfer, In my family a.daughfer’s ч 
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воп gets no share according to cus!om, 
bet if any cosharer gives eomething to 
his daughter or daughter's son and reduaes 
the tame to а writing, then sush daughter or 
daughter'4 son shall ba the owner of the 
same and will also have power to make a gift 
and sale." 

It is, bo waver, a very remarkable fact that 
in Exhibit A 4, the wai:b-ul ата of the village 
Saidrawan, prepared on the z0th May 1870, 
which was verified again by Nasir Ali as son 
and general agent of Imdad Ali, it is stated 
in paragraph 4— 

“There is по custom for the daughter and 
daughter'a son to get inheritanee, nor ia the 
widow entitled under any oireumstanoees to 
inherit hér desoased husband whether the 
property is ancestral or self acquired. If 
ihe owner of land dies childless, bis inkerit- 
ance devolves upon his eollaterale, praference 
being given to nearer ones. Tha widow gets 
only maintenance. In ease there are sona from 
several wives. the shares are divided with 
referenoe to the number of sons. The custom 
to adopt and the jethon:¢ right do not 
prevail,” . 

‘Again, in Exhibit A.45, the wagtb.ul ara of 
Bambhauri, dated the 13th April 1570 
verified by Nasir Ali as son and agent of 
Imdad Ali, the oustom regarding inheritanee 
ia stated as it prevailed in Sadrawan. Thus, 
Nasir Ali made two absolately conflicting 
statements in 1867 and 1c70. In 1567 he 
stated that under the sustom of the family 
a ehildless widow had a life-interest in her 
desensed husband's estate, In 1870 he stated 
that she had nothing more than a right of 
maintenanee. The learned Counsel for the 
appellant would have us minimiza the effzot 
of the statements made by Nasir Ali in 
1870 on the folliwing theory, . His sagges- 
tionis thatin 1870it osourred to Nasir Ali 
that if he asserted that a widow had 
nothing more than aright of maintenanse 
he might be ina position to obtain the 
property of Moziffar Ali Khan who was his 
elder brother when the latter died without 
giving anything except a right of mainten. 
ance to Musammat, Zohra B bi, He points 
out that when Маг.Ёаг Ali Khan died 
Nasir Ali actaally elaimed the property at 
the time of mutation prooaedinga denying 
that Misa nmat Zobra B.bi had any right, 
I cannot, howeve., sesspt this soatention, 
Ju 1570 Muzafar Ali Khau was not more 
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than 34 or 35 years ofage. This is clear 
from the statements of his age given in ' 
Exhibits Cl, O7 and OF, І oannot aosept 
it as a likely hypothesis that Nasir Ali ‘in 
1870 was deliberately oaloulating on the 
prospest of his brother, who wasithen а 
man only 84 or 35 years of age, dying - 
without issue. We have no reason to suppose 
that at that time Musammat Zohra Bibi was 
considered incapable of bearing a воп. 


‘Mozaffar Ali Khan was capable of begetting 


ohilirer, as is shown by the fast that he 
bagot several children from Phundan-un nisa. 
The explanation is rather that there was no 
real castom and that the members of this 
family were inslined to invent customs almost ' 
from day to day as their inalination took 
them. Muzaffar Ali Khan himself verified foar . 
w jib ul arniz at the time of the same Sattle. 
ment. These were the waitb-ul-arate of Rawal 
Bhari (Exhibit 32), Lmlipur (Exhibit 34), 
Baehhrajmau (Exhibit 38) апа B-bipur 
(Exhibit 33), The following ia а transla- 
tion of the passage dealing with the question’ 
of sussession in Rawal Bhari: — 

" The rule of inheritanae.is thie, that if 
апу one has two wedded wives from the 
biradari, with a son from one wife and 
several sons from the other, then his share 
will be divided among his sons equally,ie, 
recard will be had rot to the number of 
wives, bat tothe number of sons, [f one 
of sush wives be childless then, after the 
death of her husband, she will get main- 
tenance but no share. In the same way, if 
there is only one wife and she ia ehildless . 
theo, after the death of her hasband, she 
wil get possession over the divided shara 
of her husband without power of alienation. 
Bat if the share is not divided 15 «ill be 
ioherited by tbe  deosased'a brother and 
brother’s sons or апу other near relative, 
and the widow will get maintenance. A 
ghatr-kuf wedded wife or an unwedded wife 
aad their sons will gat maintenanse, pro- 
vided they are obedient. A oshildlass widow 
belonging to the b/radar? oan adopt but in 
the presense of naarer relatives of her bua- 
band she sannot adopt another person, 


whether the share is divided or undivided. 


If a co-sharer has given someting in the 
form of sir, grova or house to his ghair kuf 
welded wife, or to his unwedded wife, or to 
tnasoas from ‘sash wives then she or he. 
will remain in possession thereof without 
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power of alienation, and when she or he 
dies without leaving any son, then the nearer 
relative of-the man whose kept mistress 
she was will get the share. A daughter 
will not -get a -share under any circum. 
stances, that is to say, whether there ів a 
son or not Bat. she will be the owner of 
the share if her father bas given it to her 
during his lifetime and has reduced the same 
into a writing ' 

In the remainder, -the custom is stated to 
be the same as in Rawal Bhari These 
wajib ul-araiz are not dated. Aosording to 
these entries, a ohildlesa widow obtains a 
life estate only. Bat these entries have little 
value owing tothe siroumstances in whieh 
they were prepared. These villages are not 
ancestral villages of the Haswapara estate. 
They were acquired i in tLe following cireum: 
Btanoes, as stated in Exhibit 32; — 

‘Rawal, Bhari, Ghiswapur, [shraganij, 
Obak Makia, Makiapur, Jafarpur, Mustafabad, 
pargyna and tohs:l Mahmudabad, Ballia 
Pargana Dawa, tahsil Nawabganj, Imlipur, 
Kundri, Bibipur, Rajauli and Baehhrejmau— 
After Bazid Khan, it went to bis son Muham- 
mad Fateh, and from Muhammad Fateh to. 
Karam Ullub, and after Karam Ullah to 
Jafar Husain Khan and -!/shrat Zaman 
Khan, who were among the descendants of 
Karam Ullah. The last two had nosone, 
The sbare of Ishrat Ziman Khan eame to me, 
Chaudhri Muzaffar Ali Khan, because his 
wife was my father's father's sister, wh'le 
the share of Jafar Husain Khan came to 
me, Niamat Ali, baeause his wife was my 
father's sister. Ont of these villages, village 
Rajauli, bas been in possession of Raja bad 
Ali Khan, Talukdar of Bilehra, eto., siroa 
1256 Fasli ; and the 12 annas of Bashhrajmau 
has from a long time been in possessinn of 
us Raja Ibad Ali Khan, Nabi Bakhsh Khan 
and others; and the remaining villages are 
in possession of both of us. In 1262 a 
partition took plaoe between COhandhri 
Muzaffar Ali, and the wifeof Jafar Husain 
Khan in the following manner : " 

It ia thus seen that these villagesoriginally 
belonged to Jafar Haeain Kuan and Ishrat 
Zaman Khan who died withont issue. Jafar 
Husain Khan and Ishrat Zaman Knan 
were desgendants of Ali Ahmad, а son of 
Karam Ullah, son of Fateh Khan. Referense 
has already been madeto Fateh Khan, Ali 
Ahmad was the eldest sor, Muhammad 
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Roshan was the sesond вор, and Muhammad 
Ghaus was the third son of Karam Ullah, 
Ishrat Zsmam Khan had married a lady 
who was а sister of Muziffar Ali Khan's 
father’s father. Jafar Husain Khan had 
married the sister of Alam Ali Hajjaji, 
Alam Ali Hajjeji was nota Kharzada, If 
the eustom asserted in these wajth-ul araig 
were a binding oustom оп the death of 
Ishrat Zaman Khan the property would have 
gone to his widow for life and on ber death 
it would have devolved on her husband's 
nearest collaterals, It did not devolve on 
her husband's nearest collaterals. Ib 
devolved on Muzaffar Ali Khan who exolr ded 
hus own father, imdad Ali, who was then 
alive, He belonged to the Mubammad 
Ghaus branoh who were further in ling 
than the Mohammad Rostan bransh, The 
warth-ul.arz of Rawal Bhari states clearly that 
iu 1262 Fasli 1855 A. D. the widow of 
Jafar Husain Khan wasin possession of 
half of tbe villages and he himself was in 
possession of the remaining half in auosession ' 
to bis grand.auntand that in that year a: 
partition took plase between him and the 
widow of Jafar Husain Khan, When Jafar 
Hueain Khan’s widow died she was suaseeded 
by her nephew, Niamat Ali, who was not a 
Khanzada. The evidenoe of Ghani Ahmad 
Khan, who was believed by the learned 
Subordioate Judge and whom I believe, 
(o.p 718) shows this, In Exhibit 33, the 
Bibipor 102710 ul-arz Muzaffar Ali Khan 
describes Jafar Husain Khan's wife as hig 
aunt—a statement diametrically opposed 
to the statement in Exhibit 32, the Rawal 
Bhari wajib-ul-arz, Ghani Ahmad Khan's 
evidence would go to show that Jafar 
Hasain Kbhan's widow was the aunt of Niamat 
АП воа the Rawal Bhari ajib и] ота is 
clearly eorreot on this point. His evidenog 
would also go to show that Imdad Ali at 
fire$ obtained the property from Ishrat 
Zaman Kban’s widow and that Jafar 
Husain Khan’s widow gave the property t) 
Niamat Ali But whatever be the faots 
upon this point, it is perfeotly clear that 
both these ladies bad not a, life-interest in 
tha property but full proprietary title. 
Whether that proprietary title deasended to 
their heirs rather than to their husband’s » 
sollaterals (it is to be рей that Imdad Ali 
was an beir cf Ishrat Ziman Khan's wife 
who was Muhammad Saleh’s daughter, 
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Muhammed Saleh being the father of 
Azizullah who was father of Imdad Ali) or 
whether they transferred the property 
during their lifetime, they both bad more 
than а life interest. Yet, Mozaffar Ali Khar, 
while stating in one -paragraph of the 
wajib ul-arz that he sneseeded either by 
inheritanee or by transfer to the property 
held by the lady . with full proprietary title, 
at a later portion of the wajibeul-are asserts 
that sagh a lady sould not have в proprietary. 
title.under a custom but only life.interest,  . 

It ia further to be noted. how onrelessly. 
these. wajib-ul.aratz are prepared, On any 
view of the case, Mozaffar Ali Khan, 8 Bazid 
Kbani Khanzada, belonged to a‘ different 
family to Niamat Ali who was a Jajisji. In. 
Exhibit.32 the eustom of suscession in a. 
village in whioh Muzaffar Ali Khan owned 
one-half and Niamat Ali owned the remaining 
half is -stated asthe joint eustom of both. 
Tha same is the oase in the Imlipur wajib-ul-, 
arz, Exhibit 34. Niamat Ali was apparen'ly 
then, dead. His sons, Mansur Husain and. 
Jmdad Husain, were owners of eight annas 
in Imlipur. They subscribed to а sommon 
family oustom. Inthe case of Basbhrajmau 
four annas had been obtained by Muzaffar 
Ali Khan under the partition. The remaining 
twelve annas -belorged to other Kharzadas, A: 
common family custom is stated in the case 
of Bibipur (Exhibit 33), Muzaffar Ali Kban 
alone verified it: as the whole of this 
village had come to him under the. parti-: 
tion, We thus have it that ont of the 
seven wajib-ul-ara?e relating to the Haswa.. 
para estate Muzaffar Ali Kban’s brother. 
` gtated in one instance that the custom. was, 
that а widow had life-interest with no 
poser of transfer. In two other instanees 
he stated that she had no life-interest but 
only a right of maintenance. In four 
instances of property which had some to 
Muzaffar Ali Khan by inberitance or gift, 
he stated that a , widow bad only a life- 
interest without a right of transfer. But 
in other places he stated that the property 
came to him and Niamat Ali from ladies 
who.bad what must be implied to be a fall 
proprietary title the existence of whioh 
militstes against his statement that such 
dades could not have a proprietary title. 
Farthér, it is a remarkable fact that, when 
giving evidence in legal proesedings on the 
26th April 1883: (Bzhibih,. 4.34), he pro. 
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'"Musammat Paundan-uon-nisa, who 


-not in his favour. 


. 92 


pounded the existenas | of an absolutely 
different custom to the eustom whioh he bad 
propounded in these: former wajib.ularatz. 
He there had stated that he was married 
to two wives, Musammat Zobra Bibi and 
“was not 
of the brotherhood but of a family of prosti- 
tutes. He said sith regard to his -owun 
property: “ if -my. firat wife survivea she 
will succeed, after her death the second: wife 
and her issue will susssed to the properly. 


- This will be.suscession -tothe property in 


my possession of whatever-slass. I :д0:` поё, 
know whether I. have. had inserted „in the 
waijib-ul-arz the. custom ‘sontrary to. the 
кошу ог not, Later on, he said: — : 


* My second wife and her daughtera will 

exolude the brothers from inheritanoe." 
-It is to be noted that he had stated i in 

е previous wajib- ulearaiss— < ` 

“A ghatrkuf wedded wife -or an“ un- 
wedded wife ‘and their sons’ will - get 
maintenance, provided they are ‘obedient.: 
Weenen ЕЁ а so-sharer has given some- 
thing inthe form of sir, grove, or house 
to his, ghair huf wedded wife; or to 
his unwedded wife, or to the sons- from 
sueh wives, then she or he will remain in 
possession thereof without power of aliena. 
tion, and when she or he dies without leaving 
any són, then the nearer relative of the man 
whose kent mistress she: was vill get the 
share. ’ 


The entries in these кайрай . are 
similar to the entries in the wajib-ul-arasz in 
the Mitaura cass, In Mohammad Ali Naki 
v. Ahmad un misa (2) the late Sir William 
Barkitt said with regard to them :— 

‘ They resord muoh more the wishes 
and opinions of the parties to them than 
any settled immemorial eustom, ” : 


I cannot find from these entries that, 


‘there is any custom proved, as asserted by 


the plaintiff-appellant, under which a ehild- 
less widow suaceeds to a life-estate with: 
reversion to the collateral heirs of her 
deceased husband. The evidence of instances 
is, on the whole, against the appellant and- 
The only instanoe in 
his favour is‘ the instance in  Bishanpnr. 
But the evidence of instances carries ma 
little further when ‘these instacees are 
instaress "outside" the  Haswapara estate. 
The. faot.that it was. found.in the.Mitaura, 
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‘estate that no such eustom existed. would 
‘not prevent & finding that suoh a custom 
-existed in the Haswapara estate, and, in 
‘order to make an instance valuable, it must 
be an instance inthe : Haswapara estate. 
‘The only. instance in the Haswapara estate 
‘ia the -instanea- of the sudcession to the pro- 
‘perty ‘of Isharat Zaman Khan and Jafar 
-Hüsain Klan and that instance is against 
‘the appellant. The evidence of opinion is 
‘referred to by the learned Subordinate 
"Judge at-o. p. 1167 to o. p. 1199. І 
note that the Raja of Mahmudabad (Ex- 
hibit 48) and the Raja of Bilehra (Ex. 
hibit 54) deposed in 19.7. and 1903 to 
‘the existence of a custom by which а 
"widow obtained only a life.interest. But 
‘the evidense of these gentlemen, valuable 
"aa 16 might be with regard to the eustoms 
prevailing in the Mahmnudsbad and the 
Bilehra branches, is of little value in 
‘establishing the existence of --a custom in 
‘the Haswapara estate, with regard to which 
‘they have no spesial means of knowledge. 
-T ascept the view of the learned Subordi. 
"pate Judge that the oral evidensa does 
“not ‘establish the ` existence of any such 
-eustom. 

1 am thus inten back ia the position 
that. the plaintiff appellant has asserted 
the: existense of a custom whieb, I agree 
with: the learned Subordinate. Judge, 
he has failed to establish, The learned 
‘Counsel who argued with great ability in 
support of the appeal bas. asked the Court 
to arrive at a finding that, inasmuch ag 
‘the Ваша Khani Khenzidas do nof decide 
question of suscession - . according to. the 
Muhammadan Law, it is for the Court to 
‘discover the ,sustom on ‘which-they do decide 
‘questions of snesession and to apply that 
‘austom to the desision of ' ` the- | present 
‘appeal: І aecapt! his contention `that- thé 
‘Bazid Khani - Kharizadas do not appear to 
‘sonsider themselves bound in .questions of 
Suscession by: “Muhammadan Law. - Bat I 
éannot accept the proposition that, wher 
a plaintiff, in order to succeed, has to estab: 
lish the existénse of а particular custom 
and fails to establish its ‘existense, the 
Court ean do -otherwise than dismiss his 
Suit. It ia a-matter of no importance for 
tha determination.of- this appeal whether 
Muhammadan Law be -spplied or whether 
а custom exists (whioh has not been proved) 
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to the effect that the widow of a childless 
Bazid Khani Khanzada in Haswapara 
susaeeds to full proprietary title in his 
estate. If Muhammadan Law is applied, the 
auit is time barred. If the lady had ‘a 
full proprietary title, the cuit is also time- 
barred and, further, fails on the ground that 
she transferred ber title to Ghezanfar Ali 
Khan. It was for the appellant to prove, 
in order to susoeed, that the lady had a 
life-interest and that succession did not open 
to him until ber death. Otherwise, his 
suit fails as time-barred. He has not 
established that the had a life-interest and 
his snit must, therefore, be dismissed. 

There remains a further point. Ghazanfar 


‘Ali Khan’s learned Counsel has urged the 


Court to reverse the decision of the learn- 
ed Subordinate Judge to the effeot that 
Phondan un-nisa and Muzaffar Ali Khan 
are not ‘proved to have been married. The 
judgment of their Lordships cfthe Privy 
Conneil in Ghazanfar Ali Khan v. 
mat Кап Fatima (1) does not operate as 
res judicata and it is not a judgment in rem, 
It is admissible in evidence, however, as 
showing aninstanse in whish Ghazanfar 
Ali Khen’s claim to be the legitimate son 
of Phundan-urenisa and Muzaffar Ali Khan 
was asserted and rejected. Accepting the 
judgment only to prove this instanee, and 
for. no other purpcse, the facts remain as 
follows. Mrzaffar Ali Khan had undoubt- 
edly a permanent conneotion with Phundan: 
un-nisa who had been a prostitute before 
вре came ta kim. She lived in his house 
for many years. She adopted the habits of 
a respectable woman, She observed parda, 
She bore him many ohildren. She resided 
with him till his deatb, These oiroum- 
stances are sompatible either with her being 
a mistress to whom he was deeply attached, 
or his: wife, In the earlier proceedings no 
attempt. was apparently made .to prove a 
Even the date of the marriage 
was rot stated with any clearness, In the 
present proceedings witnesses have been 
These wit- 
nestes have been rightly disbelieved by the 
learned Subordirate Judge. The cnly evi- 


‘dense in support of the” marriage in, the 


evidence cf admissions, by Muzaffgr AR 
Khan ‘that suoh a marriage took place, 
The strongest of. these admissions was 
before their Lordships of the Privy Council 
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in the previous  proeeedings. It did not Mnziffar Ali Khan died on the 18th April 


convinoe them tbat euch a marriage had 
token place. There is farther evidence of 
admissions and evidenee of treatment whieh 
was not before their Lordships. Against 
this is the striking fast that at no time 
did Phundan un-nisa come into the witness. 
box to depose to the performance of a 
ceremony. She did not die until some 
time had elapsed after the institution of 
the present suit, From the sirsumetances 
of the ease it might not bave been esey 
for Ghszinfar Ali Khan to bave produocd 
reliable evidense as to the performance of 
aseremony. 16 may be that a)l ger uine evi 
denoe had disappeared. But the faat remains 
that it was for him in the present proceedings 
to prove affirmatively that the ceremony bad 
taken place. I am not ina position to disturb 
the finding of the learned Subordinate Judge 
проп the point, I eannot find affirmatively 
on the evidenee that sueh a ceremony did 
take plase. Ido not go so far as to find 
affirmatively that it did not take place. But 
the burden of proof was on Ghazanfar Ali 
Khan to establish that Phundan un-nisa 
and Mozaffar Ali Khan were married. In 
my opinion, he has failed to do so, 

This finding does not, however, affect the 
result of the appeal. The plaintiff-appellant, 
having failed to establish the existence of 


tbe custom whioh he alleges, must 
fail, 
I, tterefore, dismiss this appeal with 


costs. 


Kawnnaiya Lat, A. J, O.— Tbe fects of this 
oase have been set ооё аё length in the 
judgment of my learned colleague. The 
dispnte in this ease relates to the property 
of Muzaffar Ali Kban. The Ваша Khani 
family is now represented by six branches, 
each of whieh holdsa separate estate. Bazid 
Khan had three sons, Inayet Khan, Feéeh 
Khan and Hidayat Khan. The Bishunpur, 
Muhammadpur Mitsura and Bilehra estates 
are represented by the descendants of Inayet 
Khan. The Haswapur estate was repretented, 
among others, by Muzaffar Ali Khan, one of 
the descendants of Fateh Khan, The 
Mahmudabad estate passed from a daughter, 

ewhd was a descendant of Hidayat Khan, to 
Mobatomad Ikranf Kbar, one «f the 
descendants of Insyet Khan, and is now held 
by Raja Ali Muhammad Khan, 


1890, leaving a widow, Musammat Zohra 
Begam. Нә also had in bis keeping a 
woman, named Musammat Phundan, who 
was at one time a prostitute, By her he-had 
asor, Ghazanfar Ali Khan. Only two 


questions arite for sonsideration in this appeal. 


The first. is, whether by virtue of a custom 
prevailing in the family of. Bazid Khan a 
widow is entitled to sucseed to the entire 
property of her husband for her lifetime 
without any power of alienation. The second 
js, whether Gbhezanfar Ali Khan is the legiti- 
mate son of Mraiffar АП Kban. И 
Ghezinfar Ali Khan is the legitimate ‘son of 
Mauziffar Ali Khan, the piaintiff, who is the 
grandson of Nasir Ali, the brother of 
Mazaffae Ali Khar, has no right to succeed 
to the estate of Muzaffar Ali Khan, If he 
is not his legitimate sop, the plaintiff would 
be entitled to sucseed on the death of 
Musammat Zohra Begam in case it is 
established that she was, by virtue fof the 
custom, entitled to suceeed to the estate of 
her husband only for her life. If she bad 
an absoluteinterest in the estate left by 
her husband or was otherwise in adverse 
possession of if, the plaintiff would not be 
entitled to euseced. 


It із not now disputed that Mouzaffar 
Ali Khan, though originally a Shia, had 
adcpted the Hanafi faith after he took 
Musammot Phundan, who was а Hearafi, 
into bis keeping. According to the Shia 
Law, & childless widow is not entitled to 
suoceed to land and the question of sustom is, 
therefore, of some importance to the family 
of Bazid Khani Khanzadas, 


The main evidence produeed in support 
of the custom consists of wajib-ul-earatz re- 
sorded at the previous settlements. These 
waith ul-aratz differ as to certain details; but 
with the exseption of the wa:ib ul arate of two 
villages, they agree in saying that aesording 
to the custom the widow of a sonless man is 
entitled to inherit the whole of his estate, 
To that extent they depart fram the Shia Law 
whieh does not allow any sush widow to 
sueseed to land and from the Hanafi Law 
whieh dces not give her more tban a fourth 
share. They differ as to whether the widow 
has а mere life estate or has an absolute 
power of disposal: but most of the wajib ul. 
arate give her merely a life estate, 
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The wa:ib ul-arz of Biehunpur states that 
the rule of inheritance ia that, if a lambardar 
or so-shurer has two married wives of the 
biradari with ove ton by one wife and 
several sons by the otber wife, then the one 
son by one wife sbsll get one-half and the 
several sons of the other wife shall get the 
remaining half in equal sbares. if one of the 
wives be childless, then, after the death of her 


'husband, she sball remain in possession of 


one half share till her death witbout a power 


-of transfer and after her death the sons of 


the other w:fe shall divide it among them- 
selves in equal shares. If the lambardar 
or co sharer dies childless, his widow shall 


- remain in possession till her death without 


a power of transfer, and after her, her 
husband's heirs would be entitled to get 
the share (Exhibit 53). The wajib-ul arz was 
verified by Nabi BakhshKhav, Samsam Ali 
andthe sarbrahkar of Riasat Ali Khan who 
were descendants of Bazid Khan. 

The wrjib-ul-arz of Muhammadpur resords 


. the sustom in the same terme, bot adds that, 


although a childless widow has no power of 
transfer, she can, if she likes, give the pro- 
perty to -her daughter ог to some partieular 
heir of her husband in her lifetime (Exhibit 
52). Tbe latter clause gives ber a limited 
power -of transfer in favour of a certain 
clase, This wa ib-ul arz was verified by Ми. 
hammad Ali Kbar, Bakhshieh Ali Khan and 
Imdad Ali Khan, who were descendants of 
Bezid Khan. 

The wajib ul-arz of Ral Bhari provides that 


* if a во sbarer dies childless leaving a widow 


n 


. any other near 


the widow will get possession over the 
divided share of her husband without any 
power of alienation ; but if the share was not 
divided, it would be inherited by the de- 
eensed's brother and brother’s sons or by 
relative, and. the widow 
would get maintenance, Where a person 
leaves sons by more than one wife of the 


‘ same biradari, it provides for the distribu. 


: вов question - arises 


tion of his estate according to the number 
of the sons and not assording to the num- 
ber of hia wives (Exhibit 32). But no 
in this oase. This 
wajib-ul arz «as verified by Mozaffar Ali Khan 


! himself at а time when there was no dig- 
pate as to the question of sussession and 


there is no reason why Muzaffar Ali Khan 


^ should have then falsely. represented the 


gustom prevailing in his family. This 
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village belonged to Jafar Husain Khan and 
Inbrat Zaman Khar, both of whom were 
descendants of Fateh Khar, The share of 
Isbrat Zaman Khan went to Mozaffar Ali 
Kban, the sister of whose father was married 
to him. The share of Jafar Husain Khan 
went to Niamat Ali Kban, the sister of 
whose father was married to him. Abbas 
Husain Khan, one of the witnesses for the 
defendants, states that Jafar Husain Khan 
was succeeded by his widow who gave away 
the property to Niamat Ali Khan, who was 
her relation, Ghani Muhammad Khan, ane 
other witness of the defendants, says the 
sawe. Whether Jafar Husain Khan had, by 
virtue of any disposition made in his life. 
time, conferred on his wife a larger share 
then she would otherwise have porsessed 
under the ovstom is not olear. According 
to the latter witness, the property of Ishrat 
Zaman Khan devolved on his widow snd 
went, after her death, to Imdad Ali Khan, 
From Imdad Ali Khan it must have passed 
in tbe ordinary oourse to his son, Muzaffar 
Ali Kbar, but as tbe village was substan- 
tially a Bazid Khani village the oustom cf 
inheritanee resorded tberein may be taken 
to be tbe oustom prevailing in the Bszid 
Khani family. Niamat Ali Khan had to 
sign the wajib-ul-arz because it recorded many 
other matters to which the agreement of the 
oo-sbarers had to be taken. The parties to 
this appeal claim to derive their title from 
Mrzaffear Ali Khan ‘and an admission of 
Mc2.fflar Ali Khan that the oustom of in. 
heritanes was as recorded in the wajib ul arg 
of the above village is, therefore, entitled to 
considerable weight, The wajrb-ul-arats of 
Imlipur (Exhibit 24). Baehhrajmau (Ex. 
hibit 36) and Bibipur (Exhibit 33) follow the' 
eustom recorded in the wa,zb-ul-arz of Ral 
Bbari. 

The wajib-ul-ars of Haswapur provides that 
X a со sh;rer dies ohildless, his widow shall 
remain in possession of his estate during her 
lifetime without any power of transfer and 
after her the heirs of her husband shall be 
entitled to tbe same. But if, during hig 
lifetime, her husband makes a gift of his 
share in favour of his wife in lien of dower 
or in any other way, the wife shall hava 
power to make a gift, sale or mortgage in 
respeot of the property comprised in the gift 
(Exhibit 51). This wasth ul arz was verified 
by Nasir Ali Khan on behalf of his father, 
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Imdad Ali Khan; and by the -patwart of the 
village, and there is no reason to suppose 
‘that Imdad Ali Khan or Nasir Ali Khan 
was anxious to distate at the time а 
‘ustom whioh did not exist. The custom 
as recorded in this wajtb-ul-are tallies with 
‘the custom as recorded in the :ojib-ul-avz 
of Ral Bhari, which was verified by Mazaffar 
Ali Khan himself, the. other воп ‘of Imdad 
Ali Khan, The wajib.ul-araiz of Kandari 
(Exhibit 41), Mitaura (Exhibit A-42), Banar 
(Exhibit, A- 22) and Katari (Exhibit A-43) 
-recognise the right of a widow to succeed 
according to the castom and give her an 
-absolute power of disposal. 

The right of a ohildless widow to sueseed 
Ао the property of her husband is thus recog- 
niaed by the wajib-ul-arat: of twelve villages, 
.belonging to the Bszid Khani family, out 
„of whioh reven expressly declare that she 
has only a. life estate, one gives her only 
‚а limited power of disposal and the remaining 
four give her an absolate right. The 
-evidenoe of two of the leading representa- 
tives cf the Bez'd Kbani family, Raja 
“Ali Muhammad Khan of Mahmndabad and 
(Raja Kazim Husain Khan of Bilehre, who 
were examined in.certain previous oases, 
.goes to: corroborate the custom as recorded 
in the wajib ul-araiz first referiel fo, and to 
establish that a childless widow is entitled 
,to tbe- property of her husband only for 
her life without any power of transfer. Raja 
-Ali ‘Muhammad Khan. is himself one of 
“the: defendants in this ease, He purchased 
:some of the disputed properties.from Musam- 
“mat Phundan and Ghazanfar Ali Khan on 
the 8th March 1913 (Exhibit C47). When 
‘examined in 1907 with regard to the eustom 
*,prevailing in the family to which he belong: 


.ed, he: stated'that he knew the svstom of . 


Khanzadas as to the widows and that if a 
:man died leaving two widows,.one of whom 
chad children and the other had not, the 
latter would have a life interest in half the 
estate, but if he left only one widow and 
-no ohildren, the widow. would get a life 
interest,- Raja Kazim Husain Khan was 
the father of Баја Abul Hasan Khan, one 
of the defendante, who died during the 
-pendenoy of this suit. 
903 һе was examined in the suit filed by . 
Raza Masain and Musammat Kaniz Fatima 
against. Musammat Zahra Bibi, Musammat 
-Phundan and | Ghazanfar Ali Khan, Ho 


On the lst Maroh | 
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then stated that he cis ad to. the Shaikh 
seot, known as. Khanzades, and. that the 
sustom in his -family- was-that, if any 
Khanzada died leaving-a b:radari widow, а 
-ghatr-kuf son, and--ac. own -brother and hia 
son, then the- biradaró widow = would - be 
-entitled: to bé in possession, of the property 
of her- husband. for her life without any 
-power of transfer and that the- brother 
and nephews-of her husband would have 
in her presence no right. Не admitted that he 
had not seen any desision or wajibul arz. and 
воша give no instanees; but he asserted that 
thot was the custom in hts family and thot 
euch cases had taken place in Paintipur and 
Mahmudabad, - No wajib-ul-arate were pre~ 
- parad for the Mahmudabad and ‘Bilebra 
estates to record the sustom of inheritance 
prevalent among the proprietors thereof 
because the sucsession-to those estates ig 
governed by Aet I of 1869, but the admis- 
sion of two leading members of the Khanzada 
family with regard to the existence of the 
‚ shove custom, however Camaging it may be, 
now to their interest, is entitled to consider- 
able weight. As observed by their Lordships 
of the -Privy Counoil in Garuradhwa;a Prasad 
v. Superundhwaja Prasad (4), the existence 
of а custom in allied branches of a common 
origin lends strong antecedent probability to 
. the prevalence of such a custom in the branoh 
to which Muzaffar Ali Khan belonged, and 
that probability is materially strengthened 
and confirmed by the entries ав to custom 
dictated end verified by Muzaffar Ali Khan 
: himself and his brother, Nasir Ali Khan, 
at the time of the frat Regular Settlement, 
- The learned Subordinate Judge treated the 
atatements made by Raja Ali Muhammad 
. Khan and Raja Kazim „Husain Khan as 
pertinent only to that braneh of the: family, 
‚ to which each of them respectively belonged. 
, But, even, if that was so, those. statements 
having been made by persons belonging to 
“the families of the same group, have an. im- 
. portant bearing on the question at issue, both 
.88 admissions made by transferees before 
they took the transfers and as.evidence of 
the traditions existing as to such enstom in 
. other sestions of that group. 
The wajib ul-arais of the villages, Sadrawan 
and Bambbauri, have been referred to in sup- 
(4) 23 A, 87 ab: p. 42; 10 M. L. J, 207 (P. O.) & 


u О, W. №. 33; 271. A. 288; 2 Bom. L, R. 831; 7 San 
. P. 0. 2, 724, 
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port of the contention that the custom relied 
on was not uniform and invariable. The form- 
er records that a widow is not entitled under 
any circumstances to inherit the estate of a 
‘deosased husband, whether snob estate is 
ancestral or self-aequired, and that if the 
Owner of that estate dies ebildless his 
inheritanee devolves upon bis ‘sollaterals to 
the exelusion of the widow, who. gets only 
miaintenance (Exhibit A 44), The latter 
merely refers to the former (Exhibit A-45). 
Bat it ia noticeable that both these wajib-ul- 
araiz were dictated by Nasir Ali Khan on 
‘behalf of his father, Imdad Ali Kvan, in 1870 
and are materially inconsistent with what 
Nasir Ali.Kban himself distated earlier in 
1867 when the «xjb-ul-avz of the village 
Haswapur was prepared (Exhibit 51). The 
custom declared and verified by him in 1867 
was that, if the wife of the biradari had no 
child, she would havea life estate in the 
share of her husband and after her that 
share would go to the brothers and nephews 
of her husband. In 1870 he felt impelled 
by a desire to have the property of hia 
childless brother to deslare - that a widow 
was not entitled to any right whatsoever 
in.the share of her husband beyond that of 
maintenanse in direst contradiction of what 
he and the other members of the family 
belonging to the alleged groups had stated 
before. - 
There bave been three instances in which 
the existence of the eustom haa been tbe sub. 
jest of settlement by judisial decisions. The 
first of these oases related to some-property 
which belonged to Tasadduq Husain. His 
widow, Musammat Asif un-nisa, was in 
possession of that property after his death. 
When she died, Musammat Azim.un-nisa, 
the sister of Tasadduq Husain, and Zamin 
Ali, her son, sued to recover a portion of the 
estate from the father and brother of 
Musammat Asif up-nise, who were in posses- 
sion, The suit was defended oshiefly on the 
ground of a family snstom prevalent among 
Kharzadas, by virtue of whieh, it was said, 
а widow succeeded to the estate of her 
deceased husband. The plea was, however, 
abandoned by the Oounsel on both sides 
before the close of the hearing, and the 
only point. at that time pressed for con- 


sideration was, whether the widow was іп’ 
in lieu of her unsatisfied dower. 


possesaion 
(Exhibit A:36), : 


u 


Thot i> degision is “not, 
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therefore, of mush valué. The second care 
related to the estate of Samsam Ali, who 
died leaving two widows both of whom 
divided the estate equally between themselves, 
On the death of one of the widows the 
other widow applied to -have her nama 
entered in respect of the share held by the 
desaased but she was opposed by Samsam 
Ali's brother’s son. The dispute bstween 
these two persons was eventually referred 
to arbitration and an award was madé 
allotting the share of the deseased widow-to 
the nephew of Samsam Ali and dividiog 
the moveable property left by her betwéen 
him and the surviving widow, Subsequently, 
the surviving widow made a gift of a-part -of 
her share in favour of her brother's son, 
Thereupon, Abbas Ali, the brother of Samsam 
Ali, sued her and the donee for a declaration 
that the gift would be void as against him’ 
after the death of the donor, alleging that 
she had only a life interest in the share 
which she had inherited from her husband, 
The defence of the surviving widow “was, 
that she had an absolute interest therein, 
The finding of this Conrt was, that the 
surviving widow derived her right frém 
the sustom of inheritance resorded in- the 
wujtb-ulearz and that under that sustom sha 
had no power of alienation (Exhibit 61); 
The third oase related to the property of 
Ahmad -Husain Khan, who died childless. 
His widow alainied inheritanee on the basis 
of oustom and was opposed by Nurul 
Hasan Khan, the brother of the-deseaased. 
The finding of Raja Ali Mahammad Khan, 
to whom fhe matter was referred for 
arbitration, was that the widow of Ahmad 
Hasain Khan had failed to prove the: 
alleged custom inasmueh as the entries in 
different wajtb-ul-aratz varied and the decision 
in the suit relating to the estate of Tasaddug 
Husain mentioned already was against ita 
exjptenae (Exhibit A-47). "Thisaward waa 
filed in Court and a deores was passed in 
accordance with its terms on the -17th 
November 1905 (Exhibit A-48), The 
arbitrator was, however, the very person 
who, in his subsequent statement ` of - the 
10sh November 1907, admitted that though 
there were many points on gwhich the wajib ule 
araiz were conflicting, the custom was “th 6 
ifa man left > widow «атй no children, the 
widow got a life-r.nterest. Im the fase" of 
that statement: the decision of the arbitra- 
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tor, whieh seems to have been largely in. 
Aaeneed by the decision in Tasadduq Husain’s 
ease, wherein the question of custom was 
practically abandoned, oan hardly carry any 
weight. 

Some other instanses have also been relied 
оп in disproof of the eustom set up by the 
plaintiff, but the evidence produced in sup- 
port of those instances is vague and in- 
definite and does not exolude the possibility 
of transfers having been made zater 1705 in 
favour of the person or peraons who susoeede 
ed. The members of the Bazid Khani 
family are mostly Shias. Twelve ont of 
fourteen wajib-ul-araiz prodused appear to 
agree in recognising the right of a ohildless 
widow to вововей to the entire estate of her 
husband, if he has died shildless without 
leaving any other wife, in contravention of 
the Muhammadan Law whioh allows her no 
right whatsoever in the landed property left 
by her husband, Most of them expressly 
state that such a widow on succeeding to 
the property of her husband gets only a 
life interest ; and these entries are corroborat- 
ed by the oral evidence prodused inoluding 
the testimony of two such leading members 
of the Bazid Khani family as Raja Ali 
Muhammad Khan and Rajah Kazim Husain. 
The few wajib-ul-arasz whioh gave a widow 
an absolute right were verified by persons who 
were agents not probably so well conversant 
with the details of the custom as some of the 
persons of the family themselves, who had 
dietated the remainder, I am not, therefore, 
prepared to reject the general trend of the 
testimony in favour of the existence of aueh 
a custom afforded by the remaining wajzb- 
ul arate and to hold that what was contained 
therein was prompted merely by the wishes 
or whims of the persons who dictated them, 
particularly when the wajib-ul araiz say in 
explicit terms that what they recorded was 
the oustom or rule of inheritance prevailing 
in the family of the oo-sharers. е 

The learned Oounsel for the plaictiff. 
appellant wanted to produce in evideuse 
sopies of certain other wajib-ul-arate belong. 
ing to allied branches which the Court below 
had refused to admit in evidence besause they 


were filed too late; Considering that the. 


plaintiff-appeilant had suffisient opportunity 
pt prodaeing them hpfore the avidense for 
the defendants began, there is no reason for 
showing him any indulgenee at this stage. 
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The next question relates to the paternity 
of Gbezanfar Ali Khan, who was born of: 
Musammat Phondan 
was originally a prostitute. But that fact 
did not debar Muzaffar Ali Khan from marry- 
ing her, if he chose, In the previous suit 
filed by Ghazanfar Ali Khan against Musame 
mot Kaniz Fatima snd anotber, it was held 
that Ghazanfar Ali Kban was not the legiti- 
mate con of Muzafar Ali Khan, beoause 
there was no evidence of marriage between 
Masammat Phuudan and Mvzaffar Ali Khan 
and no presumption of marriage sould -be 
made from prolonged  sohabitation, for 
Musammat Phuüudan war, before she was 
brought to the house of Muzaffar Ali Kban, 
assording to the oase of both sides,a prosti- 
tute {Ghazanfar Alt bhan v. Kaniz 
Futina (1)] Some direst evidence in 
proof of the marriage has now been addused 
whioh the Court below has disbelieved. 
Not baving been produced in the previous 
oase, it must naturally be regarded with 
considerable suspision, and it would be uneafe 
to place any reliance on it. There is, howe 
ever, some documentary evidence of an un- 
questionably genuine eharaoter, which is now 
fortheoming and has a bearing on the ques- 
tion of the asknowledgment and treatment 
of Musammat Phundan by Muzaffar Ali 
Khan as his married wife. A deposition of 
Muzaffar Ali Khan of the £6th April 1883 
was led in the previous suit in proof of the 
acknowledgment (Exhibit A-34); but ib was 
held by this Court that, in view of the faot 
that Muzaffar Ali Khan had several ehildren 
born of Musammat Phundan, he might have 
considered it advisable to make the best of 
the existing state of affairs and given ont 
that he was married to Musammait Phundan 
and recognised her ав his wife whenever he 
spoke of her (Exhibit 29). A petition 
said to baye been filed by Muzaffar Ali 
Khan, in whioh Musammot Phundan was 
desoribed as saoja apni (my wife) was 
also then discarded from eonsideration 
(Exhibit В.7) because it did not desoribe 
her as saora maskuha apni (married wife). 
Bat a copy of the petition filed by Mozaffar 
Ali Khan on the 13: Jane 1587 in the 
mutation proceeding instituted by him in 
respest of the village Ssdrawan, now filed, 
shows that Muziffar Ali Khan had deseribed 
Musammat Phandan ss his married wife 
(saoja тапнића apné) (Exhibit B.7). Though 


Vol, LX] 
MUHAMMAD ALY KHAN U, GHAZANFAR ALI KAAN, 


this acknowledgment is open to the ebjea 
tion that it might have been made from 
ulterior motives to conceal what might 
otherwise have been а result of shame 
16 is suffisient in the eyes of the Muham- 
malan Law to invest Musammat Phundan 
with the status of a married wife and her 
subsequent born children with the status 
of legitimacy, unless a marriage is shown 
to have been legally impossible. The 
Objeab of an acknowledgment, as explained 
by Baillie, is the "giving of information 
for the establishment of a right in favour 
of another against oneself.” The “asknows 
ledgment "Ьу a man of в woman as his 
wife is valid when confirmed by her, and 
she is not married to another husband 
and the asknowledgor hae not already her 
sister or four others living with him as 
hia wives.” (Baillie’s Muhammadan Law, 
Volume І, page 425). "Where the acknow- 
ledgment of sush а woman as wife is valid, 
it ia obligatory not only on the aoknowe 
ledgor and the person acknowledged but 
on Other persons also (Ibí!, page 405),” 
A person may acknowledge another," 
says Ameer Ali, "as his or her father or 
mother or hnsband or wife: and such 
. asknowledgment, if assented to or confirmed 
by the asknowledged, whether during the 
lifetime of the asknowledgor or after his 
‚ог her desease, would sonstitute a valid 
relationship, in so far as the parties them- 
selves are  conserned." (Ameer Ali's 
Mahammadan Law, Volume II, 4th Edition, 
. page 273). Не later on explains, quoting 
Fatawai Kazi Khan, that “when it has 
been said that the acknowledgment cf a 
man is not valid in respact to those above 
mentioned, it is only meant that it is not 
obligatory on any other exsept the ack. 
nowledgor and the acknowledged : but with 
regard to впећ rights as affest them only, 
the &cknowledgment is valid." (Ibid, 274). 
So says Tyabjı: "Where either party has 
askoowledged that he or she was married 
fo the other (and the other party has 
eonfirmed or aequiessed in the aeknowledg. 
ment) it will be presumed that they are 
validly married unless prohibition to marry 
is esiablished between them.” (Tyabj's 
Muhammadan Law, page 100), The dasision 
of this Court and of the Privy QCounoil 
in the previous case is unquestionably 
entitled to the highest consideration and 
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respect but it must be resognised that 
that desision was not between the parties 
fo the present suit and as pointed out in 
Mahamad Amin v. Hasan (5) no person is 
to be coneluded by a judgment in a oase 
to which he was not a party. 

The explicit admission made by Muziffar 
Ali Khan that Muszmmot Pbunodan waa 
his married wife was evidently not before 
their Lordships of the Privy Counail; and, 
reading that admission with the subsequent 
eonduot of Musammat Zahra Bogam, the 
senior wife of Mozaffar Ali Khan, who joined 
Миға тта Phundan in executing a deed 
of mortgage in favour of Raja Amir Hasin 
Khan on the loth November 1892 wherein 
she desoribed Musammat Pbundan as the 
wife and Оһвлапѓаг Ali Khan as the son 
of Muzaffar.Ali Khan (Hxhibit C13) and 
subsequently relinquished her rights in 
favour of Ghazanfar Ali Khan, desoribing 
him вв a son of Musammat Phundan ber 
ao- wife (Exhibit À-25;, there oan ba no doubt 
left that Ghazanfar Ali Kban was treated 
as a legitimate son of Muzaffar Ali Khan 
so as to give his transferess a valid title 
to the property he was transferring, For 
nearly 24 years the plaintiff took no aetion 
nor challenged the right of Ghazinfar Ali 
Khan whose name was entered in the 
revenue papers jointly with that of Musammat 
Zəhra Ведат in respeot of the estate left 
by Mozaffar Ali Khan, deceased, (Hxhibits 
A-29 and А.З1). Musammat Z hra Begam 
died on the Ysh August 1904 after she 
had surrendered her rights in favour of 
Ghszinfar Ali Khan on the 10th January 
1899 (Exhibit А-25). The sale deed 
obtained by Raja Ali Muhammad Khan 
from Ghszinfer Ali Khan and Musammat 
Phundan was effested in lieu of money 
due on eertain previous mortgages under 
which the mortgagee was in possession 
and that possession cannot, in any cirsum. 
stahees, be disturbed until the mortgazes 
are satisfied, because those mortgages were 
made by Moziffar Ali Khan himself, 

I agree, therefore, in dismissing the appeal 


with sosta. 
Appsal dismissed, 


(5) 81 B. 148 at p. 156; 9 Bow. L, R. 65, 
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VENKATA RANGAYYA APPA RAO 0, BOMMADEVARA SATYANARAYANA VARAPRARADA RAO, 


MADBAS HIGH COURT. 
AppraL Sait No, 307 or 1919. = 
July 12, 1920. 
Present :— Sir John Wallis, Kt., Chief Justise 
and Mr, Justice Seshagiri Aiyar. 

Sri tlajah VENKATA RANGAYYA 
APPA RAO BAHADUR ZEMINDAR 
GARU AND oTHERS— DEFENDsNTS 
Nos. 1, 2 anp Á— APPELLANTS 
versus 
Sri Rajah BOMMADHVARA SATYA. 
NARAYANA VARAPRASADA RAO 
NAIDU BAHADUR ZEMINDAR 
GARU AND ANOTHEsS—PLAINTIFFS AND 


Dergenpants Nos, 3— RESPONDENTS. 
Vendor and purchaser—Qovenant to indemnify 
purchaser—Costs of litigation cffecting title—Liability 
of covenantor, extent of, 


On a contract of indemnity in a deed of sale 
whereby the vendor covenants to indemnify the 
vendee against the costs of litigation affecting the 
title to the property conveyed, the vendeeis entitled 
to recover not merely the taxed costs, but the actual 
costs which he bad to pay to his legal adviser, 
provided they are not unreasonable. [p. 165, col. 1.] 

Appeal against the deeree of the Court of 
the Subordinate Judge, Bezwada, in Original 
Suit No. 28 of 1917. 

FAOTS appear from the judgment. 

Messrs, V. Ramesam and V. Suryanarayana, 
for the Appellante,—The indemnity sove- 
nant does not make defendants liable for 
the aoats of the suit which they instituted. 
The vendors agreed to remove obstruction 
at their own cost. The indemnity olause 
does not oover cases like the present, 

In any event, the plaintiff is only en- 
titled to the taxed costs and not to any fancy 
amount they might have paid to a lawyer. It 
would be straining the language of the oove- 
nant too far to hold that it should oover any 
exeessive amount which a party may shoose 
to pay to his Vakil, 

Messrs, S. Srinivasa Atyangar, and A, O. 
Sampath Atyangar, for the Respondents.—The 
indemnity olause sovers a case where the 
vendee is obliged to institule a snit to support 
the vendor’s title, The plaintiffs have inourred 
loss in that litigation and are entitled to 
be reimbursed. The plaintiff is entitled to 
enforee the soveyant. 

Under the terms of the воуепапё the 
plaintiffs are entitled to resover from the 
defendants all reasonable expenses incurred 
by ш, That inBludes the amount that 
they actually paid to their Vakil, It was 


nesessary to engage в Vakil of some standing 
and eminensee in а suit like that whieh the 
plaintiffs conducted. In fast, the defendants 
approved of the plaintiff's shoiee of their 
Vakil, 

JUDGMENT. This is an appeal from 
the judgment of the Subordinaie Judge of 
Bevwada in a suit brought by the Zemindar 
of South Vallur against the defendants from 
one of whom he had purehased a oertain 
village to resover the sosts which he was put 
to in deferding his title to the village 
against a third party. He bases his claim 
upon an indemnity aontained in a deed of 
sale exeented by the second defendant who 
was the actual vendor and also on a ooves 
vant eontained in an indemnity-bond exe- 
outed by first, third and fourth defendants, 


“her husband and two sons raspeotively. 


The Subordinate Judge has given judg- 
ment for the plaintiff and we think he is 
right. The sovenants in the deed of sale 
and in the indemnity-bond are praastieally 
the same, and the sovenant in the sale-deed 
is accurately translated in paragragh 8 of the 
Subordinate Judge's judgment. 16 says: " if 
the previous owners or any others setting up 
any rights by transfer from them or any other 
claiming themselves to be their heirs or any 
others olaiming under any other title should 
lay any olaim orfile any suit regarding the 
title and interest of the property sold and 
if, by вобћ elaim or suit, any sort of loss 
Should aeorue to your title or enjoyment all 
sueh obstrustions we will remove at our 
oost and seeure to you absolute right and 
enjoyment,” Now, although the language 
used here is somewhat oumbersome, we 
agree with the learned Subordinate Judge 
that the effest of these words is to impose 
upon the eovenantor the duty of indemnify- 
ing the plaintiff from costs in suits like 
this in whieh he was obliged to defend 
his title to the village. However, the ease 
сове, mot stop there beanune the deed goes 

“Here afterwards. (b) if any body should 
file suit, ог (с) if there should be any diss 
pute regarding the nature of the grant or 
of the tenure of the village from the 
Government or from any others and if there 
should seorue any losses on that acsount 
all those also we will remove at our sost 
and will seoure to you absolute right and 
enjoyment." Now, we are elearly of opinion 
that, even if the first sovenant is not slear 
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these words sre sufficiently wide to sover 
the present olaim besause a suit has been 
filed and loss has aesrued on that account 
to the plaintiff who has had to defend the 
` suit at great expense. Therefore, we hold 
that both the elauses contain a eovenant of 
indemnity whioh the plaintiff is entitled to 
enforee in this suit. 

The only other question which has been 
argued before us is, whether the plaintiff is 
entitled to resover only the taxed sosts or 
. costs between Solisitcr and olient or, what 
sorresponds to that in this oountry, the 
actual costs whish he has had to pay to 
his own legal adviser. We are only aon. 
eerned in this onse with the practise in 
eases of indemnity sueh as the present and 
with regard to sueh practise it appears to 
be well-settled law in England that a party 
is entitled to recover soste as between 
Solicitor and oslient and it obviously must 
be so because, unless it were во, there would 
be really no indemnity at all, That has 
been laid down by the high authority of 
Lord Tenterdon in Smith v. Oompton (1), 
by Kelly, О. B., and Martin, B., and Piggot, 
B., in Howard v, Lovegrove (2) and Buckley, J., 
as he then тве, іп Great Western Railway 
Company v. Fisher (3). The system of 
awarding costs in litigation is somewhat 
different in England from what it is in India. 
There is no system here of taxing sosts 
as between a clientand his Vakil. We do 
not lay down that ander sueh contracts any- 
thing whioh a party had agreed to pay or 
‘actually paid sould be  reeovered without 
regard to whether his sondust was reasonable 
or not; there ean be no question here that 
what was paid was reasonable having regard 
to the condition of things prevailing here 
and was sueh a payment as would have 
been allowed if there were taxation here 
as between client and Vakil osorresponding 
to taxation between solicitor and elient in 
England. No better proof of that need be 
mentioned than the fact that the defendants 
approved of the engagement of thelate Mr. 
V, Kriahnasami Aiyar, one of the leaders 
of the Bar in Madrar, and when he became 
a Judge they suggested to the plaint-ff that 

(1) (1882) 8 B, & Ad. 407; 1 L. J. K. B 146; 116 Е. 

, 146. 

Ё (2) (авто) 6 Ex. 48; 40 L. J. Ех, 18; 23 L, T. 396; 
19 W. R. 188. 

. (8) (190511 Ch, 316; 74 L, J. Oh. 241; 92 L. Т. 
104; 68 W, В. 279. 
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he ought to get another Vakil of the same 
position at: the Bar whish, of eourse, meant 
that he should be retained upon somewhat 
similar terms, It cannot be suggested that 
there was anything unreasonable in the 
conduct of the plaintiff or that he ineurred 
any expense whieh he ought not to recover 
under his sontrast of indemnity. 

We may also mention as regards this 
point that notiee was given ata very early 
date to tbe defendants in this suit whieh 
had been instituted against the plaintiff 
inviting them if they liked to come in and 
sondust the defense. 

: The only other point is as regards interest. 
The plaintiff has claimed, and the Subordinate 
Judge has allowed, interest at 9 per sent, 
Having regard to the position and the 
general oireumsatanaes of the case, we think 
that the rate of 6 per sent. ія quite ade- 
quate and we aesordingly vary the lower 
Oourt's deeree by giving 6 persent, instead 
of 9 per sent., otherwise the appeal is dismissed 
with sosts, 
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Appeal dismissed, 
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thereto way be berred by limitation. If the office is 
not hereditary, Article 1:0 of Schedule 1 to the 
J imitation Act is applicable. 1f, on the other hand, 
the offica is hereditary, Article 124 governs the 
matter (p 169, col 1.] 

A irusteeship with power to appoint a successor 
is well-known to and recognised by law and may be 
prescribed for [p. 168, col. J.] 

When title to an office has been acquired by 
statutory operation whether under Article 120, 124 
or 144 cf Schedule 1 to the 1 imitation Aot, the title 
of the true owner is not revived by re-entry, in other 
words. even if the lawful owner should re acquire 
possession he ів not thereby remitted to his original 
title [p 169, col :.1 

A religious office can be held by a woman under 
the Muhammadan 1 aw, unless there are duties of a 
religious nature attached to the office, which she 
cannot perform in person, orby deputy, and the 
burden of establishing, that a woman is precluded 
from holding a particular office is on those who plead 
the exclusion. A woman is, therefore, not income 
petent to hold the office of mutwalli, [p 169, col 7.] 

A plaintiff may be allowed to succeed on п title by 
adverse posression, pleaded even for the frst time in 
the Court of Appeal, provided such a case arises on 
the facta stated in the plaint and the delendantis not 
taken by surprise [р. 170, col. 1] 

А sejjadunashin maintains unbroken the spiritual 
line from the original preceptor. Such an office can 
- exist only by virtue of the direction of the spiritual 
founder or by a valid custom. [p. 17], col 2. 


Appeal against the desision of Mr, 
Justice Greaves, dated the 6th August 
1919, 

Mr, Pugh, for the Appellant. 

Messrs, Langford James and A. К, Hoy, 
for the Respondent, 

JUDGMENT. 

MooxsRJ&E, Аста. О. J,—The subject-matter 
of the litigation whieh has led up to this 
appeal is a durgah (mausoleum or shrine of a 
Moslem saint) situated in Olive Street in thia 
City. The ease for the plaintiff is that she 
was in possession as muiwalli for many yeare, 
till the defendant, her son-in-law, after the 
death of his wife, wrongfully interfered with 
the performanee of her duties on or about 
the !8th May 1918 She assordiogly 
instituted the present suit on the 30th May 
19.8, for deslaration that the defendent was 
in wrongful possession of the dargah, for 
recovery of possession from him, and for 
incidental reliefe. The defendant resisted 
the elaim on the allegations that the plaintiff 
bad renounoed the mutwalliship in favour of 
her husband who had been installed as the 
ваз aianashin, and had performed his duties 
aa push till bisdeath in 1911, that thereafter 
the defendant had been installed as 
sanadanashin, and that he was Jawfolly in 


INDIAN OASES, 


[1921 


possession of the dargah at the date of tha 
institution of the anit. Mr. Justice Greaves 
has desreed the suit on the ground that the 
plaintiff was lawfully in possession яв 
mutwalli and that the defendant, even if 
seleoted saijadanashin, by the fakire, sould 
not eucocssfully resist her slaim to recover 
possession as mutwalli. The defendant bas 
appealed against thie deeree. Before we deal 
with the questions raised before us, it is 
neeessary to set out the history of this 
endowment xo far as it san be gathered from 
the materials on the record. 

In 1584, the property was in the posses. 
sion of one Jutty Shah who deseribed himself 
asthe khodiím and mufwalld of the holy 
shrine of Hazrat Joomma Skah. On the 19th 
Ostober 1884, he executed a testamentary 
instrument whieh resites that his aneestors 
had, from generation to generatior, asted as 
mutwallis of the shrine and that he himself 
had for a period of about sixty years 
performed the duties of the ове, "aesording 
to the former rules and long-established 
menges.” By this doeument, Jutty Shah 
appointed his infant вор, Sheikh Mehtur, to 
aneeeed him as mutwalls after his death, and 
nominated several Moslem gentlemen to 
perform the duties appertaining to the holy 
shrine till his son should attain years of 
discretion; а set of detailed roles for the 
mansgement of the endowment was appended 
to the instrament, On the death of Jutty 
Shab, his son (ealled Mehtur or Nadir) held 
tbe о ве of mulwolli till his death in 1858. 
The тыншай Мр thereupon passed to Ahmed 
Shah (said to be a nephew of Jutty Shab), 
but under what ezaot ocircumatances this 
happened cannot be aseertained at thia 
distance of time. Ahmed Shah held posses- 
sion as mutwall? til his death, whieh took 
plase on the 12th May 1873. We find that 
on the very next day, the 13th May 1873, 
Korban Shah, the son of Ahmed Shab, 
executed a deed in favour of his son, Vilayet 
Hossain, whom he appointed ав muiwaltz aud 
trustee of the Will of Jutty Shah, Tho 
reasons for this appointment eannot be 
dissovered, but it appears from the doeu- 
ment that Korban had lost his wife and 
the deed enjoined Vilayet Hoerain to perform 
seremonies, according to orthodox Moslem 
custome and usages, at the grave of his 
mother Amina Bibi. Vilayet Hossain eon- 
tinued to hold the ове of meufwalls till his 
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death, whioh happened on the 16th August 
: 18:0, Daring his term of offlseas mutwalli, 
Vilayet Hossain instituted a suit in 1875, 
outhe Original Side of this Court, against 
one Ohoonee Bibi who was in possession of a 
portion of the trust properties on the 
strength of а ` purohase from the previous 


mutwallt, Ahmed Shah, in 1867, The result- 


was that the purehaser defendant disputed 
the title of Vilayet Hossain to hold the offise 
of mutwallt, 
Ahmad Shah had sucaceded Nadir Shah as 
mutwallt and beld that, as he had exercised 
undisturbed the right of mutwalli for nearly 
fifteen yearr, he might be presumed to have 
been lawfally appointed, As regards Vilayet, 
however, Mr. Justise Phear held that as 
admittedly be had no title by &etual appoint- 
ment, he eonld not maintain the suit as 
framed in his eharneter as muhwalli ; оог had 
hea right to enjoy the property as secular 
property by right of inberitanoe, 
plaintiff was, in these oirenmstanses, given 
leave to amend the plaint, but what followed 
does not appear fromthe record. The fast 
remains, however, that, although the effort 
of Vilayet Hossain to restore to the endow- 
ment, property alienated by his predeaessor 
thus proved ineffestua), he continued to hold 
the с ое of mutwalli, and, previous to his 
death, he made a testamentary, disposition 
onthe 4th September 1879, At the time 
of his death, he left him eurviving his widow 
Imamunnessa (daughter of one Mabomed 
Muss) and his own daughter by her, Hazra 
Bibi (who is plaintiff in the present litiga- 
tion). Vilayet Hossain, by his Will, appoint- 
ed his daughter Hezra Bibee as mutwoll cf 
what be deseribed aa " Jutty Shah’s Imam- 
. bara and dorgah in Olive Street” and all 
properties moveable andimmoveable appurte- 
nant thereto. During the minority of bis 
daughter, however, the mapvagement was 
vested in his widow Imsmunnessa, The 
Will further provided that the widow would 
eease to hold the appointment if she took 
а seoond husband or Isst her virtue; in either 
of these evente, Mahommed Muses, the father- 
in-law of the testator, would diseharge the 
duties of mutwalli during the minority cf 
Нета Bibi Disputes broke out shortly 
after the death of Vilayet Hossain, and we 
find that two suits were instituted in 1881 
“and 1882 by Mahommed Musa for proof of 
„his Will in solemn form, for its sonstrustion, 
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and for ascertainment of the rights of the 


On the 28th Anguat 


parties thereunder, 


1823, Mr. Justia Norris appointed a Reasiver — 


of the estate in the suits: mentioned and 
direoted the payment of Rs. 170 a month to 
Imamunnessa as also the expenses of the 
religions seremonies. Imamunnessa died in 
1896, before the termination of the suits, 
On the 16th January 1902, Mr. Justise Sale 
made a eonsent desrae оп the basis of terms 
of settlement which were ordered to be anrried 
out, The premises now in dispute were 


declared to be trast properties ineapable of 


partition ond division; at the same time, 
Hazra Bibi was appointed mufwoll? of the 
trust properties and was authorised to 
sonduet and sarry out the religious trust 
according to an approved seheme, The 
desree thus made in 1902 terminated the 
dispute аз to the succession to the offise of 
mutwalli, and Hazra Bibi, who had been 
married to one Jalil Sbab, eontinned pease- 
fully to perform her duties till the defendant 
appeared on the seene. Hazra Bibi had a 
daughter, Ohabaty Bibi, who was given in 
marriage to the defendant Kaasim Hossain, 
There ean be little donbt that the defendant 
was first allowed to take up his residence at 
the Jmambera as the son-in-law of the 
mufwolli Hazra Bibi, and the evidence 
shows unmistakably that. he lived thera 
amicably for five or six years after his 
marriage, whieh took place in 1911 or 1912. 
Ohahsty Bibi, however, unluekily for all 
parties sonserned, died towards the end of 
the year 1917, und, ва might be antieipated, 
her desth nffeoted a eonsidernble ehange in 
the position of the defendant.  P'eelings 
gradually beenme stre ined, and the defendant 
ultimately cet up & title to the disputed 
properties on the allegation that he had been 
elested sajjadanashin by tho fakire and other 
worshippers who songregate in the dargak. 
Бов, in outline, was the position of the 
parties when the controversy between them 


. was bronght into Court for determination. 


The questions whioh emerge for eonsidera- 
tion from the arguments addressed to us may 
be formulated under two heads as follows, 
namely, first, had the p'hintiff title to the 
office of mutwalls of thg disputed properties: 
atthe date of the institution of the suit ; and, 
secondly, was the defendant appointed as 
sajiadanashin; if во, did sueh appointment 
affest the title of the plaintiff as mutuals, 
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„Ав regards the - first question, namely, 
whether the plaintiff had a valid title to the 
office of mutwalli at the date of sommenae- 

ment of.this litigation, we must not overlook 
¢wa:.outstanding features of this case. In 
the first place, it is. plain that the offiee of 
muiwalli. has been held suesessively by 
members of the same: family, The testament 
of Jptty Shah executed in 1834 recites that 
he had keen in. possession as mutwall: for 
sixty years in. succession to his ancestors, 
who. had sueeessively held the offise and 
discharged its duties from generation to 
generation. After Jutty Shab, the office 
was held:suecessively by his son Nadir and 
his :nephew Ahmed, and,. tbereafter, by 


Kerban . (the son cf Ahmed), by Vilayet 
(the son of Korban), snd by Hazra 
(the . daughter of Vilayet). In the 


second plase, each insumbent has taken it 
upon himself to nominate his suesessor in 
the office of muiwallt, 16 is not for us to 
determine now, whether. such appointments 
sould or vould not have been validly made; ; 
but, notwithstanding the general rule enun. 

einted in the oases of Atimannessa Bibi v, 
Abdul Sobhan (1) and Phatmabi v, Abdulla 
Musa Sait. (2), that no right of inheritunoe 
attaches to the сое of mutwallt, the question 
may wellarise whether the uniformity which 
sharacterises the . -Buecessive appointments 
for nearly a century may not improbably 
indisate that the practice had a lawful origin 
in tha direetions given by the original 
founder, though they san no longer be traced 
with eertainty from the lapse of time. Apart 
“from thie, what is of vital importance to the 
oase cithe plaintiff is that her great grand- 
father, ' Ahmed Shah, held ihe office of 
mutwalli for fifteen years from 1858 to 1873 
and that thereafter, by virtue of the deed 
exvouted by: her grandfather Korban Shah 
in favour of her father Vilayet Hossain, the 
sJatter held the offlae for seven years from 
1873. to 1880. Thereafter, the plainti 

herself has held ihe office, without interrnp. 
tior, as we shall presently see, frcm 1880 ta 
3916. The testament of Vilayet Hossain 
_yested, the све of mutwalli in his daughter 
‘from the time. cf his death, eubjest to 
the. - reservation that during her minority 


+44} 82 а. Cas, 21; 48 C. 407; 22 0, L, J..577; 20 
б. W:N. 418, : 

м “25.21 Ind. Сва 924; “agar; 491; E M, L. T. 568; 
(1914) ; M- W. N. 75;. 26 M. L. J, 115 


INDIAN OASEB. 


[1921 


the . management would bs oarrivd ont 
by his widow Imawunnessa, cr, in eertain 
events, by his father-in law Mahommed 
Musa, Sush possession of the offise of 
mutualli, whether by Jmamunnessa or by 
Msabommed Musee, wonld plainly be on behalf 
and for-tbe benefit of Hazra Bibi, We are 
not unmindful that by the deoree of Mr, 
Justiee Norrie, made on the 2xth August 1853, 

the properties were placed in the hands of a 
Receiver; but in view of subsequent events, 
this did nof operate to interrupt the рсьвев- 
sion of the office of mutwallt by Hazra Bibi, 
16 ia significant that the order for appoint. 
ment of Receiver inoluded a direotion for the 
payment of a fixed sum to Imamnunnessa .on 
whom was east the duty of management of 
the warf estate by the Will of her husband 
during the minority of her daughter. Be- 
sides this, the .deoree ultimately made by 
Mr. Justice Sale on the 16th January 1902, 

confirmed the appointment of Hazra Bibi 
as mutwalli ofthe trust properties, In pur 
opinion, 16 is indisputable that the offiee of 
mutwalli has been vested in Hazra Bibi by 
the Will of her father and has been held -by 
her without interruption from the time of 
his death.in 1880 till 1902 when her appoint- 

ment was confirmed by an order of thia 
Court. It is equally plain on the evidenee 
that after 1902, Hazra Bibi held the offiee of 
mulwalli, till her title was questioned and her 
possession was disturbed by the defendant, 

immediately before the suit. We are in agree- 
ment with Mr, Juatioe Greaves when we hold 
that we oannot possibly веверё as well found- 
ed the assertion of the defendant in his 
written statement that Hazra Bibi renounced 
the ‹ зе of mutwalli во ав to allow her 
husband to instal himself as the sajjadanashin, 
In our opinion, it is folly eatablished by 
satisfastory evidence that Hazra Bibi hag 


-beld the cffixe of mutwalld from 1280 and 


has been iu pussessivn thereof by perfcrmance 
of the duties actashed theretc, either herself 
or through her deputies, for a period of not 
less than thirty-six years. What, then, is the 
legal effeot of sush possession of the о ае, even 
if we assume for a moment that , her nomina- 
tion to tbe office of mulwalli was not validly 
made or was not confirmed by + kaei or by 
а judicial «ffiser of equivalent status P Tha 
obvious answer ir, that the plaintiff ham 


- aaquired a good title to the office of muiwallg 


by reason of her possession thereof for the 
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atatutory period. The pringiples applicable 
in sushi cironmstanoés were explained in. the 
ease óf Salémulla v, Abdul Khayer Mohammad 
Mustafa (3), 
to office and to property appurtenant thereto 
may be barred by limitation, The decisions 
in Balwant Rao v. Puran Mal (4), Jagan Nath 
Das v, Birbhadra Das(5), Kidambi Ragava 
Ohariar v. Tirumalai Asari Nallur Raghava- 
charior (6) show that if the ове is not 
hereditary, Article 120 of the Schedule to the 
Indian Limitation Aot is applicable. If, on 
the other hand, the offise is hereditary, Article 
124 governs the matter ; Nilatandan v. Padma- 
nabha (7), Alagirisami Natckar v; Sundares- 
wara Ayyar (8), Gnanasambanda Pandara San- 
nadht v. Velu Pandiram (9), Annasamt Pillai 
v. Ramakrishna Mudaliar (10), Ramanathan 


Ohetiy v. Murugoppa Chetty (11) affirmed on ` 


appeal to the Judicial Committee: Ramanathan 
Ohetti v. Murugappa Chetti (12) and Lilabati 
Misrain v.- Bishun Ohobey (13). The sub. 
stance of these decisions is that а trusteeship 
with power'to appoint a successor is well. 
known to and recognised by law and may be 
presoribed for; in the oase before us, it із 
immaterial whether Artisle 120 or 124 or 
. 144 is held applicable. When title has been 
80 acquired by statutory operation, it is plain 
that the title of the true owner is not revived 
by re.entry, in other words, even if the 
lawful owner should re asquire possession, he 
is not thereby remitted to his original title. 
This view is supported by the desisions in 
Brindabun Ohunder Chowdhury v. Tarachand 
Bindopadhya (14), Dalip Rat v. Deoki Rat (15), 


(8) 8 Ind. Cas. 419; 37 О, 263; 14 C. W, М. 497; 11 
C, L, J. 804. 

(4) 6 A. 1; 10 I. A.90; 18 C. І. R. 39; 4 Sar. P. C, 
J. 485; 3 Tnd. Dec. (х. в.) 362. 

(8) 19 C. 776; 9 Ind, Dec. (x. в.) 980, 

(6) 26 M. 113. 

(7) 14 M. 159; 6-Ind. Deo. (м, в,) 108. 

(8) 21 M. 278; 7 Ind. Dec. (N. s ) 552. 

(9) 23 М. 271 (P. 0.0; 27 I. А. 69; 40. W. N. 329; 
2 Bom. L. R. 697; 10 M. L. J. 29; 7 Sar. Р.О. J. 671; 
8 Ind. Dec, .N. в.) 691. 

(10) 24 M. 219; 11 M. L. J. 1. 

(11) 27 M. 192; 18 M. L. J. 841. 

(12) 29 M. 283; 10 C. W, N. 825 (P. C.); 831. A 
139; 1 M. L. Т. 327; З A. L. J. 107; 4 О. L. J. 0159; 16 
M. L, J. 265 Loe L. B. 498, 

(13)6 0. LJ. 6 

(14) 11 B. L. à. $n 20 W. В. 114. 

(15) 21 A: 204; A. W. N. (1899) 36; 9 Ind. Dec, 
(нгв.) 840 < à 
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Vasudeva Padhi v, Maguni Devan (16), 
Lilabati, Misrain v. Bishun Ohobey (13) whioh 
acoord with the rule reeognised in Brassing. 
ton v. Llewellyn (17), Bryan v. Vowdal (1&), 
Jolly, In ve, Gathercole у. Norfolk (19), Dawkins 
v. Penrhyn (Lord) (20), Beamish v, Whitney 
(21) and Beamish v. Whitney (22). The 
validity of these prinsiples has not been 
questioned, but the argument has been 
put forward that the plaintiff was disqualified, 
by reason of her sex, from appointment to 
the office of mutwill and conld not, gonge. 
quently, be deemed to have acquired title to 
sueh office by prescription, on the analogy of 
the rule recognised by the  Judioia! 
Committee in Bhatat Thakur v. Jharula 
Das (23) which reversed the decision of this 
Court in Jharula Das vw. Jalandhar Thakur 
(24). This contention is fallaeious, as it ia 
based on the erroneous assumption that a 
woman is inoompetent, under the Muham- 
madan Law, to hold the office of mutwalli, 
The true rule on the subjest was enunciated 
by Mr. Justice Abdur Rahim and Mr. Justice 
Seshagiri Aiyar in Munnavaru Begam v. Mir 
Mahapalli (25). A religious offise san be 
held bya woman under the Muhammadan 
Law, unless there are duties of a religious 
nature attached to the offise, whioh she 
cannot perform in pereon or by deputy, and 
the burden of establishing that a woman is 
precluded from holding а partionlar offies 
is on those who plead the exelusion. The 
desision of the Judicial Committee in ShaAoo 
Bano» v. Aga Mahomed Jaffer Bindancem (26) 
takes the same view and shows that if the 
religious duties connected with a religions 
office are such that в woman cannot properly 


(16) 24 M. 387; 28 I. A. 81; 8 Bom. L, R, 
C. W. N. 645; 7 Sar. Р O. J, 819 

(17) (1858) 1 F & Р 27; 27 L, J, Ex. 297; 114 В. В, 
1038. 

(18) (1873) 21 W., В. (Eng.) 693, 

(19) (1900) 2 Ch. 616: 6) L. J. Ch. 661; 
118,48 W. R. 657; 15 T, L. R. 521. 

(20) (1578) 4 App. Cas 51 at p 59; 48 L. J, Ch. 
304; 39 L. T. 583; 27 W. R. 17°, 

(2.) (1908, 1 Ir. R. 88; 10 Ir. L. R. 19. 

( 2) ( 909) 1 Ir. В 360; 10 Ir. L. R, 747. 

(23: 24 Ind. Сав 501; 42 O, 244; 20 С, L. J, 360; 
18 О. W. N, 1029; 27 M. L., J. 100; è L. W., 549; 16 M, 
L. T. 210: (1914) M. W. N. 636; 1 AL. J, 1176; 16 
Bom. L. В. 845 (P. O.). 

(24) 14 Ind. Сав 142; 39 О. 887. e 

(25) 51 Ind. Cas. 489; 41 M. 1093. 

(26) 34 C. 118; 5 C. L. J. 134; 4 A. L. J. 80 (P, 0.5 
11 0. W. N. 297; 9 Bom. L, R. 85; 2M. І, Т, 49; 17 
M. b. J. 52; 4 L. B: В, 63; 34 I. А, 46, 
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dissharge in person or by deputy, then she 
cannot be appointed to that offise. This 
dostrine is based’ on the -fundamental 
distinstion between the temporal affairs of 
a mosque and the spiritual functions son- 
nested with it; Hussain Beebes v. Hussain 
Sherif (27), Imam Bee v Molla Khasim 
Sahib (28), Mwjavar Ibrambibi v. Mujavar 
Hussain Sheriff (29), A similar distinetion 
has been recognised also in the oase of Hindu 
endowments; Dhuncooverbat v. Advocate- 
General (30), Mohan Lolaji v, Madhusudan(31). 
We cannot, aonsequently, поверё the sonten- 
tion of the defendant that the plaintiff is 
incompetent to hold the ofise of mutwallt, 
It has next been argued that the plaintiff 
should not bé allowed to succeed on the basis 
of preseriptive title to the offise of mutwallt 
when such a ease was not expressly made 
in the plaint. There is clearly no substanse 
in this contention. The relevant faots were 
fully set out in the plaint and the plaintiff 
asked for а deelaration, not that she was 
mutwallt by appointment or by hereditary 
suesession, but that on the fasts stated the 
defendant was in wrongful possession and 
should, eonsequently, be ordered to deliver up 
quiet and peaceful possession to her. There 
is no room for suggestion that the defendant 
has been taken by surprise and he has thus 
no foundation for a grievance. As ruled by 
this Court in Sundari Dassee v. Mudhoo 
Ohunder Sircar (32), a plaintiff may be 
allowed to sucseed on a title by adverse 
possession, pleaded even for the first time in 
the Court of Appeal, provided susha ease 
arises on the fasts stated in the plaint and 
the defendant is not taken by surprise. It 
was pointed out in the oase of Ram Chandra 
Sil v. Ramanmant Dasi (33) that this view 
in supported by & dietum of Lord Davey in 
Vasudeva Padhi v. Maguni Devan (16), 
though the eontrary opinion has sometimes 
been maintained. The same rule was adopt- 
ed in the oases of Nepen Bala Debi v. Jiti 
Kanta Banerjee (34) and Lilabati Misrain v. 


(27) 4 M. H. О. R. 28. 

(28) 87 Ind. Cas. 889; 6 L. W. 226. 

(29) 3 M. 95; 6 Ind, Jur. 190; 1 Ind. Dec. (х. в.) 
ы > 


623. 
e (30) 1 Bom. L, R. 748. 
HU 6 Ind. Cas 77; 32 А 461; 7 A, L.'*J, 480. 
(82) 14 C. 592; 7 Ind. Deo. (x. s.) 392. 
(83) 86 Ind. Cas. 890; 20 О. W. N. 778 at p. 786. 
(84) 8 Ind, Саз. 41; 12 C. L. J. 469 15 C, W. N. 
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Bishun Ohobey (13). We hold, aceordingly, 
that at the time of institution of this suit, 
the offise of mutwallt was legally vested in the 
plaintiff and on that basis she was entitled to 
possession of the trust estate. 

As ragards the second question, we have 
fo determine whether the defendant was 
appointed a s:jjadanashin, and, if so, what 
was the effest of susah appointment upon the 
title of the plaintiff as mutwalli, It may be 
conaeded that there is some evidense to show 
that the defendant got himself elested as 
sajjadanashin; but this is not sufficient to 
enable him to resist the olaim of the plaintiff 
for there is nosatisfactory evidence of a custom 
for the appointment of a saijadanashin in this 
religious endowment in addition to a mutwalli. 
Even if we accept as reliable the evidense 
adduced by the defendant to make out the 
alleged elestion of his father in law and 
of himself as sajjadanashtn in 1904 and 1912, 
respestively, that does not establish the 
existense of a oustom for the appointment of а - 
sayjadanashin. The undoubted faet remains 
that although, acsording to the recital in the 
Will of Jutty Shah, the endowment has been 
in existenee for at least a century and a half, 
there is no trace of в szijadanashin before the 
alleged election of Jalil Shah in 1904, The 
true position and funetions of a sajjadanashin* 
will be found explained in the judgment of 
Mr. Justise Amir Ali in Piran v. Abdool 
Karim (85), whioh was followed in Mahtud. 
din v. Saytduddin (30) : 

"The sajjadanashin has sertain spiritual 
fanetiona to perform. He ів not only a 
mutw illi, but also a spiritual preseptor. He is 
the eurator of the dargah where his anoeator is 
buried, and in him is supposed to eontinue 
the spiritual line (аза), As is well. 
known, these dargahs are the tombs of 
celebrated dervishes, who in their lifetime 
were regarded as saints. Some of these 
men had established khankahs where they 
lived and their disciples eongregated. Many 
of them never rose to the importance of 
a khankah, and when they died their 
mausolea beoame shrines or dargahs. These 
dervishes professed esoterie dostrines 
and distinct systems of initiation, They 
“were either sufis or the disciples of Mian 

(85) 19 O. 203 at pp. 220, 221; 9 Ind, Deo, (N. в) 
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Roushan Bayezid, wha flourished about the 
time of Akbar, and who .had founded an 
independent esoterio brotherhood, in which 
the chief oosupied a peonliarly distinotive 
position, They called themselves fakérs, on 
tha hypothesis that they had abjured the 
world, and were-hambie servitors of God: 
by their followers they were honoured. with 
tha title of Shah or King, Herklot (Qanoon. 
e-Islam, 1832, Chapter XXVIII) gives a 
detailed account of the different brothsrhoods 
and the rales of initiation in forse among 
tham. “The preceptor is called the pir, the 
dissipls ths murid, On the death of the 
pir, hia suasessor assumes the privilege of 
initiating the disciples into the mysteries of 
derotshism or sufism, This privilege of initia- 
tion, of making murids, of imparting to them 
spiritual knowledge, is ona of the functions 
whioh the sajadanashin performs or is 
ue to perform,” Firan v. Abdool Karim 
35). Я 

“So long ashe lived the founder himself 
was the s2jadanashin, ' tha one seated onthe 
prayer mai ; in other words, the chief or 
superior. After his death some one among 
his heirs, indicated by him as qualifiled to 
initiate tha murzds into the mysteries of the 
tard at or holy path, snoseeds him in his offise 
of sa jadanashin. He is not only a mutwalli 
but also a spiritual preceptor, and in him 
is supposed to continue the spirtual line 
(silssila). There are abundant indications on 
thia record that this is exactly the ease with 
the khankah of Sasseram, Shah Kabir 
was, as his title showe, a dervish, and 
from the evidence of the defendant it is 
elear that the dostrines supposed to be 
inenlonted by these men are, as he salls it, 
of tassawuf or sufism. We have dwelt so 
far on the character of the institution, in 
order to show how materially it is connested 
with the personality of the  sajjadanashin 
or superior. He is an integral part of the 
institution and the central figure, so to 
speak, therein. Its  existenee depends on 
his personality. This is evident from the 
very terms of the grant ір question. The 
grant no doubt is to the khankah, but the 
enjoyment is given to the dervish and his 
descendants, generation after generation. The 
works they have to perform, and the disciples 
they have to maintain, sre all part and 
pareel of their own selves. The urs, the 
fatehas, oto, are of their deseased anaos- 
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' tors, ” [Mohiuddin v. Sayiduddin (36).] See 


ves Sesretary of State v. Mohiuddin Ahmad 
37). 

The substance then is that the sajjada- 
nashin maintains unbroken the spiritual line 
from the original preceptor. In the case before 
us, however, there never was a eajjadanashin, 
before 1904; there is no room far в theory that 
the original founder expressly direeted that a 
sajjadanashin should be appointed from time 
to time. There isalso no sustom indiontive 
of his wishes in the matter, There has 
not been a line of spiritual preceptorr, an 
apostolis suecession of spiritual aurators, In 
such siroumstaneer, it is impossible to hold 
that a person in the position of the 
defendant, ean by the devise of an slestion 
by faktrs and other worshippers forse him. 
self on the institution as s2j,adanashin, 
The essence of the matter i», that there is 
no office of sajjadanashin in this institu- 
tion to whieh the defendant sould have 
been lawfully eleoted ; for, such an office 
sould exist only by virtue of the direstion 
of the spiritual founder or by a valid eustom. 
It is, consequently, plain that the defendant 
has aequired no legal status which ean 
possibly enable him to defeat the claim 
of the plaintiff as mutwalls. 

The result is that the decree made by 
Mr, Justise Greaves is confirmed and this 
appeal dismissed with costa. 

Appeal dísmi:sed, 

FLETCHER, J.—I! agree. 


(87) 27 C. 674; 14 Ind. Dec, (N. s.) 448. 
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А MADRAS HIGH COURT. 
Skoonn Civiu Appzat No, 1462 or 19.9. 
September 2, 1920. 

Present:— Justice Sir Abdur Rahim, Kr, 
end Mr. Justise Oldfield. 
NACHIPARAY AN—Bzaismirg No. 1— 
APPELLANT 
VETSHS 
NARAYANA GOUNDAN AND ANOTÉER-g- 
Darenvant No. 1 лр PrAimrirr No, 2— 
RESPONDENTS, 


Easements Act (V of 1882), г. J6—Right of way, 
interruption of— Suit to establish right— Limitation. 
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Where a person has enjoyed a right of way for 
over 20 years over another person's land, and that 
right is interrupted, the benefit of the previous 
enjoyment will be destroyed unless ha comes within 
two years of the interruption and gets a decree 
declaring his right. (p. 178, col. 1.] 

Second appeal against the deeree of the 
Distriat Court, Coimbatore, in Appeal Suit 
No. 224 of 1919, preferred against the йвогве 
of the Court of the Distriot Munsif, Tirupur, 
in Original Sait No. 468 of 1917. 

FACTS appear from the judgment. 

: Mr. К, Sankara Menon, for the Appellant.— 
There was undoubted enjoyment of the right 
of way by the plaintiff for 20 years peace: 
ably end uninterruptedly, He did not ao. 
quiesse in but protested in the defendant's 
obstruetion of it for four years before suit. 
Under explanation (2) to section 15, Баве. 
ments Act, there is no interruption unless the 
obstrastion is aequieseed in, 

Mr. S, Subramanya Aiyar, for the Respond- 
ents.— Seotion 15 of the Easements Ast ex. 


pressly requires that the 20 years enjoyment . 


should terminate within two years before 
suit, Otherwise, no absolute right of ease- 
ment will be acquired by any anterior pease. 
able enjoyment for 20 years. The English law 
on which the Indian enactment was based is 
more stringent. The English law requires 
that the pesseful enjoyment for 20 years 
must be immediately prior to suit. 
JUDGMENT.-'The contention of the 
appellant in this case ie, that he enjoyed a 
right of, way over the first respondents’ 
land peaseably and witbont interruption for 
a period of twenty years. But it is found 
that, for four years before the institution of 
the suit, the plaintiff did not enjoy any such 
right of way being effestively prevented 
from doing so by the first respondent. Those 
being the facte, the learned Judge held that 
the plaintiff's suit failed by virtue of the 
provision | of seotion 15 of the Easements 
Ast that, ‘each of the said periods of twenty 


years shall be taken to be a period ending 


within the two years before the institution 
of the suit wherein the olaim to whieh anah 
period relates is sontested.” The argument 
on behalf of the appellant i is that sinse the 
appellant had enjoyed fora period of twenty 
years the right olaimed by him peaceably, 
openly ahd without interruption, it made no 
difference that for four years before the 


institution: cf the suit he was prevented. 


from using the pathway inasmuch as he 
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never submitted to it but protested against 
вові obstruetion. He relies on explanation 
(2) to sestion 15 whish lays down that 
“nothing is an interruption within the mean- 
ing of the sestion unless where there is an 
aetual eessation of enjoyment by reason of 
an obstruation by the act of some person 
other: than the olaimant and unless sueh 
obstruetion is submitted to or aequiesced in 
for one year after the olaimant has notise 
This argument, if given effeet to, 
would really abrogate the eondition laid down 
in that very section that, in order to the 
right of easement being asquired, the enjoy- 
ment of such rights must not only be реабе- 
able, open, and without interruption but such 
enjoyment must extend to within two years 
before the institution of the suit. The lane 
guage of the seetion seems to be elear that 
the enjoyment for period of twenty years 
must terminate within two years prior 
ta the institution of the suit, otherwise his 
enjoyment of a right aontemplated in seetion 
15 for a period of 29 years, however long, 
prior to the institution of the suit, would 
give & person who so enjoyed it an absolute 
right of eagement although for years prior 
to the snit he never exercised sueh right 
at all That would be really violating the 
poliey apparently underlying the law of 
easements. The English law of easements 
on whish the Indian law of easements is 
praetisally based though with some differ. 
enee, a8 has been pointed in some of the 
cases, in this Court, requires that the 20 
years enjoyment of the right muat be next 
previous to the institution of the suit. That 
is what the English Statute requires, and 
this is explained in Gloer v. Ooleman (1) 
by Mr. Justice Brett as he then was. The 
same view of the law is taken for granted 
in Flight v. Thomas (2), The Indian Legis- 
lature in this sonneotion has departed from 
the English rule to this extent that it lays 
down that it would be sufficient that if the 
enjoyment fora period of 20 years extend. 
ed within two years before the institution 
of the suit instead of being immediately 
previous to the institntion of the euit, and the 
rulings of the Indian Courts are unanimous 


(1) usn ae P. 108; 44 L, J, O. P. 66; 31 L. T. 
684; 23 W. В, 168. 

(2) (1841) 8 Ol. & Р. 281 at p. 240; West 671, 6 Jur. 
811; 62 R. E. 408; 8 E. R, 91, 
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on the point. In this Court the law is ex- 
plained in Mutu Goundan v. Anantha Goundan 
(3). In the Allahabad High Court in Sultan 
Ahmad v. Wolliullah (4) and Muhammad 
Maroof v. Sultan Ahmed (5), and in the Caleutta 
High Court in Janhavi Ohowdhurant v. Bindu 
Bashint Ohowdhurant (6) and in Jeggernath 
Ват) v. Kanai Das Byragi (7). As pointed 
out by Ohamier, J., in Sultan Ahmad v. 
Waliullah (4), the resnlt of the Easements 
Aot and the similar provisions of the Limita- 
tion Act is that a right of easement sannot 
be said to be perfected until the right is 
deslared by a deeree of Court, that is to 
say; & person may enjoy a right of way or 
right. to acsess of light and air over the 
Servient tenement for a period of twenty 
yeare, but if he is interrupted afterwards for 
one year and the interruption is acquiesced in 
the benefit of the previous enjoyment will 
be destroyed unless he comes within two 
years of the institution of the suit and geta 
a deoree declaring his right. 

It was also suggested by the learned Vakil 
for the appellant that his olient had an 
immemorial right and that, in the cirsum- 
stanses, в lost grant ought to have been pre- 
sumed in his favour. But this question 
was not properly raised in the Trial Court. 

The result is that the second appeal is 
dismissed with оовёв, 

М, 0, P. 

Appeal dismissed, 

(3) 81 Ind. Cas, 528; 20 M. L. J. 686 at p. 687; 18 
M, L. T. 476; 2 L. W, 1107; (1916) L M. W. N. 113. 

(4) 17 Ind. Cas. 22; 10 A. L. J. 227. 


(5) 24 Ind. Oas. 126; 12 A, L, J 415, 
e 26 C. 593; 8 О. W. N. 610; 13 Ind, Deo. (м, в.) 
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PATNA HIGH COURT. 
APPEAL FROM ÁPPELLATE Decree No, 39 
or 1919, 

Desember 2, 1920. 

Present : —WMr. Juatice Das and 

Mr. Justise Adami. : 
Rat RADHA KISHUN AND OTHERS— 
APPELLANTS 
versus 
JAG SAHU AND oraggs—PrAINTIFES 
AND RAJ KUMARI KEWAL KUMARI 
—Derexpaxnts—2ap PARTY— 


RESPONDENTS. 
Transfer of Property Act (LY of 1882), s, 59 —Mort- 
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gage—Pardanashin lady—Attestation, proof of — Hindu 
Law— Widow, alienation by~—Necessity, proof of— 
Independent advice, whether necessary —Empenses 
incurred in proper management, whether binding on 
reversioners, 


Where it is proved that the witnesses to a mort- 
gage-deed did not see the executant, who was a parda- 
nashin lady, but saw her signing the deed and 
impressing it with her seal through a pardah which 
was hanging between them and the executant, and 
that one of the wtinesses knew her by her voice, 
this is sufficient proof of proper attestation. [p. 174, 
col. 1. 

dos debt is inourred bya Hindu widow who isa 
pardanashin lady, and the necessity for the loan is 
established and it is further established that 
the oreditor made due enquiries about the 
necessily, it is not necessary for the creditor to show 
that the Jady, in entering into the transaction, had 
independent advice. [p. 174, col. 1.} 

A Hinda widow is entitled to incur expenses 
necessary to the well being of the estate and to 
borrow money for this purpose and such debts are 
binding on the reversioners. [p. 174, col, 2.] 

Appeal froni a decision of the Distriot Judge, 
Mozafferpore, dated the 15th Aagust 1915, 
modifying that of the Subordinate Judge, 2nd 
toe Mozafferpore, dated the 9th June 
1917. 

Messrs. S. M. Mullick and Kailash Pati, for 
the Appellant. 

Messrs. Hasan . Imam, Sunder Lal and 
Nawal Kishore Prasad, II, for the Respond. 
ents. 

JUDGMENT, 

Das, J.—This appeal arises out of an action 
instituted by the plaintiffs-respondents to 
enforoe a mortgage-bond executed by one 
Baehu Koer, a Hindu widow, in their favour. 
Bacshu Koer is now dead and the suit was 
resisted by the reversioners on various 
grounds. The bond was for & sum of 
Rs. 2,800 but it was conceded at the trial. 
that only a sum of Ra. 1,220 was advanced 
to Baehu Koer, and the plaintiffs elaimed a 
deoree for Hs. 1,220 with interest thereon 
at the rate of 2 per oent, per month, 

The plaintiffs’ ease is that, Hs. 500 was 
advanced to the widow on the date of the 
execution of the mortgage and Hs. 720 was 
set off against sertain antesedent debts due to 
the plaintiffs. Now the Court of first instanoe 
gave the plaintiffs a deered for Rs. 600. 
There was вп appeal to the, lower Appellate 
Oourt by both the parties, That Court, 
having considered all tbe evidense im the 
ease, has giyen the plaintiffs a decree for 
the whole amount claimed, namely, Rs. 1,220, 
with interest аё 2 per eent, per month, 
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In this Court the first point that was argu- 
ed before us was that there is no mortgage 
at all inasmuch as the bond was not attested 
in accordance with the provisions of sestion 
59 of the Transfer of Property Act, The 
lower Appellate Court has not dealt with 
this argument at all, It is but reasonable 
to presume that the point was never argued 

. before that Court. We gave liberty to the 
learned Vakil, when the case was last argued 
before ue, to file an affidavit before us, stating 
on cath that the point was argued before the 
lower Appellate Court. That affidavit has 
not been filed before us and we must hold 
that the point was never argued before the 
lower Appellate Court. - 

The learned Vakil, however, contended 
that he was entitled to argue the point as 4 
matter of law but he eonceded that he must 
accept the finding of faot of the Court of first 
instance. On this point the Court of first 
instance said as follows :— Тһе two margin- 
al witnesses and the plaintiff.Mooni Lal did 
not, of sourse, see Bashu Kuar who wasa 
pardanashin lady but they saw her signing 
the bond and impressing it with her seal 
through the pardeh which was hanging 
between them and Baehu Kuar, and Mooni 
Lall knew her by her voice." If there is 
evidence to support the finding, it must 
follow that the attestation was a proper 
attestation, The first objection urged on 
bahalf of the appellants must accordingly be 
overruled, 

Inow eome to the items comprising the 
sam of Ra, 1,220 for whioh the plaintiffs have 
‘obtained their deores, As I have mentioned 
before, Rs. 500 was advaneed on the date of 
the exesution of the bond and the balance, 
namely Rs. 720, was in respest of two pro- 
missory-notes, one for Rs. 400.and the other 
for Rs. 303, Rs. 20 being the interest that 
had aserued due on the promissory-notes, So 
far as the first item is eonéerned, namely, 
Rs. 500, both the Courts have concurrently 
found that there was legal necessity for the 
loan. lt was argued before us, however, that 
it has not been shown that the widow 
obtained any independent legal advioe, It 
seams to me that if the necessity for the loan 
ів established and if it is further established 
that the ereditor made due enquiries about 
the necessity, it is not necessary for the 
ereditor to show that the lady, in entering 
into the transaction, had independent advise. 
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But it was argued before us that upon the 
findings of the Oourts below the nesessity for 
the loan has not bean established. 1%, 
appears from the dosument itself that 
Rs. 500 was advanced to Bashn Kuar for 
meeting the expenses of an appeal in the 
Caleutta High Court and for some zaruri 
kharach, It has been found that there was 
in fast at that time an appeal pending in the 
High Court which had arisen out of а suit 
instituted by one Martin Gregory against the 
lady. Martin Gregory was the manager 
appointed by her to look after the estate, 
and it appears that the suit of Martin 
Gregory was & suit for salary due to him, 
It further appears that the appeal of the 
lady partially sueseeded, but Mr. Sushil 
Madhab Mullick argued before us that the 
salary of Martin Gregory was payable not 
by the estate but by the lady herself and, 
therefore, she was not entitled to inour 
that expense as representing the estate of 
her deceased husband. The Court of first 
instance has gone into the matter very 
fully, That Court has shown that there 
was an attack on the entire estate by one 
Sabodra Kuar, the daughter-in-law of Bashu 
Kuar, It appears that  Sahodra Kuar 
propounded a Will to defeat not only the 
elaim of the lady but aleo that of the 
reversioners. If that Will was established 
then, necessarily, the reversiouers sould olaim 
no interest in the estate at all Тһе 
litigation, it appears, саше toan end in 
1900 but the Court of firat instance bas 
found that the trouble was not over till 
many years after and that Sahodra Kuar 
had succeeded in stopping solleotion. It 
beoame necessary, inthe oireumstanases, for 
the lady to appoint a sompetent man to 
protect the estate as against one who had 
put forward a hostile title not only to 
the widow but to the entire estate, In 
my view, a widow is entided to inour 
expenses necessary to the well being of the 
estate and if she is entitled to incur a debt 
in the proper management of the estate, 
I do not see why that debt should not 
bind the reversioners. On the finding of 
the Oourt of first instanos she did employ 
Martin Gregory in the sourse of her 
management of the property. I am unable 
to say that the employment was not for 
the benefit of the estate. That being во, 
the slaim of Martin Gregory was a olaim 
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against the estate and the widow was 
entitled to appeal from the  deoree 


allowing in full the olaim of Martin Gregory, 
and as that appeal partially sueseeded, I must 


hold that the money was borrowed fora ` 


neoessary purpose. 

The next item is опе for Rs, 400. In 
regard to this item the Courts have differed 
in their opinion. The promissory-note recites 
that the money was borrowed for litigation 
expense and zaruri kharach. The Court of 
first instance thought that as there was 
nothing to show that the litigation had 
reference to the estate at all and also as 
there was nothing о show how much was 
borrowed for litigation and how mush for 
earurt kharach, the plaintiffs were not entitled 
to suoceed. The lower Appellate Court, 
however, has recorded a finding that the 
litigation referred {o in the promissory-note 


was the litigation between Mr. Martin 
Gregory and the lady. That being so, І 
egree with the lower Appellate Court 


that the estate is liable in respect of this 
item, ` 

The last item is for Rs, 200 whioh was 
paid to опе Pokur Mnll in satisfaction of а 


decree in exeontion of whioh some of the. 


properties were put up for sale. It has been 
found that Рока” Mull supplied eloths to 
the lady. It has been found that there 
wasa constant pressure on the estate due 
to the hostile attack made on it by Sahodra 
Каат. Bat the Court of first instance 
thought that as there was nothing to show 
that the cloth was purchased for her use 
or for the use of her dependents the slaim 
in respeot of Rs, 200 sould поё sucseed. The 
learned Judge thought that, upon the fasta 
established, namely, that there was a constant 
pressure on the estate and that she was in the 
habit of buying eloths from Pokur Mull, it 
was a reasonable inference that the oloth was 
purehased for the use of Basha Kuar or her 
family. In my view, the learned Judge was 
entitled to draw this inference from the facts 
established in the ease. І am of opinion that 
the learned Distriet Judge has taken an 
entirely eorreot.view of the matter and I 
would a&esordingly dismiss this appeal with 
sosta, ` 


Ё ApAMI, J.—I agree. 
Appeal dismissed, 
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PATNA HIGH COURT. 
Orvir Revision No. 232 or 1918. 
February 25, 1919. 
Preseni:—Mr. Justice Mulliok and 
Mr, Justice Jwala Prasad. 
MUNSHI LAL CHOUDHRY — 
PETITIONER 
Versus 
NIDHI RAM DUTTA~—Obpposirs 
Parry. 

Chota Nagpur Tenancy Act (VI B. C. 0311905), 
за. 217, 227, 228—Rent swit—Decree ex parte— 
Application to set aside decree, dismissal of—Applica- 
tion for restoration, dismissal of ~Appeal, whether lies 
—Revision— High Court, interference by. 


A vent suit was tried by a Deputy Collector 
exercising the powers of a Deputy Commissioner 
under the Chota Nagpur Tenancy Act and was 
decreed e» parte, The defendant's application to set 
aside the ex parte deoree was dismissed in default, 
and a further application for restoration of the 
previous application was also dismissed. He then 
filed an appeal to the Deputy Commissioner who 
seb aside the ew parte decreo and remanded the suit 
for re-trial : 

Held, (1) that there was no provision iu tho 
Chota Nagpur Tenancy Act for restoration of an ар. 
plicasion to set aside an ew parte decree whioh had 
been dismissed for default, and that, therefore, the 
second application made by the defendant to the 
Deptuy Collector was incompetent; [p 170, col. 1] 

(2) that no appeallay to the Deputy Commis. 
sioner against the order dismissing that application ; 
[р. 178, col. *.] . 

(3) that the Deputy Commissioner's order setting 
aside the ew parte deoree was, therefore, without 
jurisdiction ; Гр. 176, col. 1 ] 

(4) that the Deputy Commissioner having acted 
without jurisdiction, his order could not be revised 
by the Revenue Authorities under section 217 of the 
Chota Nagpur Tenancy Ac; (p. 176, ool. 2.] 

(8) that, therefore, the High Court had jurisdic. 
tion to revise the order, which, being without 
jurisdiction, must be set aside, [p. 176, col. 1.] 


Revision froma desision of the Deputy 
Commissioner, Purulia, dated the 5th July 
1918, reversing that of the Deputy Collestor, 
Purulia, dated the 23rd April 1918, 


Mr, Abani Bhusan Mukherjee, for the 
Petitioner. 
Mr, 4, О. Pal, for the Opposite Party. 


JUDGMENT. 

Мпылок, J.—The fasts of the oase out of 
whioh this application for pevision arises 
ere these; In Rent Suit No, 1770 of 1908 
the plaintiff obtained an*ex parte deares 
against the defendant for Bs. 169 on the 
19th of February 1918, The suit was fried 
by a Deputy Oollestor, exereising the powers 
of a Deputy Oommissioner within the 
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meaning .of the Chota Nagpur Tenancy 
Act. Onthe 4th of March 1918 the defend- 
ent filed an application to set aside the 
ex parte deoree. That application was dis- 
missed for default on the 21st of March. 
The defendant made a further application 
for a restoration of his petition of the 
4th of Maroh 1918. That application was 
dismissed on the 23rd of April 1918. The 
defendant then filed an appeal to the Deputy 
Commissioner who, on the 5th of July 
1918, set aside the ex parte decree and re- 
manded the rent-suit for retrial It is 
against this order of the Deputy Com- 
missioner that the present application, 
under section 115, Civil Prosedure Code, is 
made to us. 

Jt is sontended that the Deputy Com- 
missioner had no jurisdiction to direot the 
re-trial of the original suit. It appears-that 
section 227 of the Chota Nagpur Tenancy 
Act allows a defendant to set aside an 
ех ратів deoree by making an application to 
the ‘Trial Court. It is clear that the 
applisation under this section is to be made 
to the Deputy Commissioner, if he has 
tried: the suit himself or to the officer who 
has exereiwed his powers in that respect 
in his bebalf, It is not to be made to the 
Deputy Commissioner if he was not the Trial 
Qourt. E ` 2 * К $e d + 

I£ the’ Deputy Collector refuses to restore 
the. sase then there-is an appeal under 
Seetion 228 to the Deputy Commissioner. 
The Aot does not make any provision for the 
restoration of an application under sestion 227 
which was been rejected by the Trial Court 
unless, perhaps, by way of review of jndg- 
ment. lt is sontended, therefore, on behalf 
of the petitioner. that the application for 
restoration whieh was dismissed on the 23rd 
of April 1918 was not entertainable by the 
Deputy Collestor, and that no ‘appeal 
against that order of dismissal lay uyder. 
section 228 to the Deputy Commissioner. 
The learned Vakil for the opposite party 
replies to this as follows. He says that under 
gestion 265 of the Ast the provisions of 
the Civil Proesdure Oode apply and confer 
upon the defendant the right to make an 
applieation for *review of the judgment of 
the „2196 of Maroh 1918 and that the 
order of the 2drd of April 1918 granting 
the review was an order appealable under 
gestion 215 of the Ast, to the .Deputy 
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Commissioner. The contention therefore, is 
that, apart from seotion 228, there was an 
appeal to tbe Deputy Commissioner under 
Bection 215. The frat reply to thia is that 
if the Deputy Commissioner was entertain- 
ing an appeal against the order of the 
23rd of April 1518 then he had no right 
to set aside the order of the 19th of Fabrn- 
ary 1918. The sesond reply is that geotion 
215 .only gives a right of appeal in respect 
of orders (as distinguished from judgment 
in suits and cartain other orders) passed. 
under the provisions of the seations whioh 
presede section 215. An order made under 
seetion 265, therefore, is not appealable 
under section 215. The third reply is that 
sestion 265 oonfers a right of review against 
a judgment. The order of the 21st of Marsh 
1918 dismissing the restoration application 
for default was not a judgment and, there- 
fore, there was no right of review against 
it. . Therefore, the last spplisation to the 
Deputy Collector whieh was dismissed on 
the 23rd of April 1918 was not enter- 
tainable and, therefore, an appeal alsc is поб. 
competent, whether under section 215 or any 
other section, 

The learned Yakil for the opposite party 
finally eontends that, as sestion 217 gives 
the Commissioner and the Board of Revenue 
revisional powers in respeot of orders made 
under section 215 by the Deputy Commis-: 
sioner, we should not interfere. "That would 
be a perfeotly valid contention 1f there was 
sush a remedy obtainable from the Revenue 
Authorities. But seation 217 only gives the 
Revenue Authoritiss power to interfere in 
respeot of orders by the Deputy Commis. 
sioner under section 215 if he has jurisdio- 
tion. Where the Deputy Commissioner 
makes an order without jurisdiction, the 
Revenue Authorities clearly cannot interfere 
under sestion 217, The applisatlon, therefore, 
will be allowed and the order of the De- 
puty Commissioner dated the 5th of July 
1918 be set aside with costs, hearing-feo two 
gold mohuras. 


Jwana Prasan, J.—I agree. . . 


Application allowed, : К 
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OUDH JUDICIAL COMMISSIONER'S 
COURT, 
Fiast Спят, Arpasu No 127 or 1918, 
July 6, 1920. 
Present :—Mr. Daniele, A. J, O., and 
Mr. Wezir Hasan, A. Ј. О. 
Musammat RAM DEI AND ANOTHER— PLAINTIFFS 
— APPELLANTS 
= сетвив 
SURAJ BAKHSH амр OTHERS— DEFENDANTS 
- RRAPONLEMTA 

Hindu Law-—Joint fumily—Alienation—-Antecedent 
debt, mortgage debt, whether is—Personal obligation to 
pay, effect of. 

A mortgage-debt is not as such anantenedent debt 
which would justify an alienation of joint family 
property, but where there is & subsisting personal 
obligation to pay the debt so incurred, it might, in 
virtue.of this" personal obligation, be treated as an 
antecedent debt. [p. 17%, col. z.] 


Appeal against tbe deoree of the First 


Subordinate Judge, Bahraisb, dated the 9th 
September 1918. 
Memers. 4. P, Sen, B. К, Ghosh and 


Bishe-har Nath Srivastava, for the Mio 

Mr. Ram Ohandra, for Respondents Nos. 4 
6 to 13 and 15. 

JUDGMENT. 

DawigL8, A.J O.—‘This is a first appeal 
in а suit for possession on the basis ofa 
sale-deed, dated the ilih of June 1909, 
executed by the first four defendants in 
fayour of the plaintiffs i in respect of an area 
of 149 bighas, 9 biswas in Maiza Nasia in. 
eluded i in Tendwa Ujar. The f. lowing short 
pedigree will serve toelasidate the facts of 
the ваве:— 


PRASAD SINGH 


f 7 
Pitam Singh, Harbhajan Singh, deceased, 
: J 
С 
1 
Ram Narain, Salik Bam, 
Doft No 3.) (Deft. No. 4.) 


l 
`| Mata Prasad, 
. Deft. No. 2,. 


| Munshi, (Deft. No. 18,) 
L ; 





{ 
Behari, (Deft. No, 11.) Taya Ram, 


(Deft. No. 12.) 
H 


7 
Suraj Bakhsh, (Deft. No 1.) 


(Defendants Nos `S to 10 and defendants 
Nos. a4 and 15) ‹Ѕопз.) 


12 
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At the time of  exeantion of the sale- 
deed the property was in possession of 
certain third persons who were uanfroatuary 
mortgagees, and a sum of Rs, 825-8-0 was, 
therefore, included in the sale prise to 
cover the delay which must oseur in the 
plaintiffs’ obtaining possession, The remain- 
der of the consideration oonsisted of 
Rs, 3,277 payable in respect of prior simple 
mortgages containing a personal aovenant 
tn re.pay and Rs, 1,157-6-0 paid in sash. 
After the termination of the usufraustuary 
mortgages the plaintiff; attempted to obtain 
possession but were resisted by the defend. 
ants. They have filed the present suit in 
consequenoe. 

The learned Sabordinate Judge has found 
that no part of the consideration was 
inourred either for legal necessity or for 
antesedent debt within the meaning of the 
Privy Council ruling in Sahu Ram Ohandra 
v. Bhup Singh (1), and has dismissed the 
suit in toto. The plaintiffs-appellants 60n- 
test both these findings except as to the 
item of Rs. J,157-6-0 which was paid in 
cash. As to this they suggest that the 
principle laid down in Buniyad Husain v, 
Mata Din Singh (2) and Gur Sahat v, Girdhar 
Lal (3) should be followed, and that if the 
sale deed as a wholeis found to be validitshould 
not be set aside because & minor portion of 
the sale price was paid in sash. To this 
contention we acsede. It was taken for 
granted at the time of argument that if 
the deoision on the main question was in 
the appellants’ favour the appeal would be 
allowed, , 

The ease originally eame before a single 
Judge of the Court, but has been referred 
to a Beneh in order to put an end to a 
ceo(fl'ot of rulings in this Court as to 
the effest of the Privy Oounsil decision in 
Sahu Ram Chandra v, Bhup Singh (1), 
Before dealing wish this main question, 
ther’ is one minor point to be oonsidered, 
It will be seen from the pedigree already 
given that all the remaining defendants 
are sons of one or other of the four exson- 


(1) 39 Ind. Cas 280; 44 I. А. 126; 21 C. W, N. 
628; 1 P. L. W, 657: 15 A. L. J. 437; 19 Bom. L, В, 
493; 26 C. D. J. 1; 8: M. 1,3. 14; (1917) М W. N, 
4:39; 22 M. he T. 24 6 и, М. 213; 39 A. 437 (P. Q). 

(2:38 Ind Cas. “7; 30. L зз; '0 О. C. 122, 

(3152 Ind. as. 76,22 О. 0. 84,10, Р, В, 4Ј, Q) 
54; 6 O. L, J, 411. 
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tants. The whole family has been found 
by the learned Subordinate Judge to be 
joint. 16 has been argued on behalf of 
the respondente, and the argument found 
favour in the lower Court, that besause 
each of the remaining defendants, though 
а son of one. of the exeontanta, is also 
'& nephew of the others, the rule of 
antecedent debt cannot apply as a nephew 
is under no obligation to pay the debt of 
his unsle, nor oan he be bound by an 
alienation made by him exeept for legal 
necessity. This argument ie, we think, 
fallaeious. Each of the defendants, assum- 
ing the debt to be antesedent, is bound 


by the not of his own ancestor, In one 
of the Privy Council rulings to which a 
reference has been made in connection 


with the case, Girdhari Lall v. Kantoo Lall 
(4), some of the deeds in suit were executed 
by ancestors representing two branches of the 
family. 

Apart from the above objection, the only 
question whieh has been argued before 
usis the question what constitutes antecedent 
debt for the purpose of supporting an alien- 
ation of joint family property by a Hinda 
father or grandfather, The answer depends 
on the interpretation to be placed on the 
decisions of the Privy Counsil in Sahu Ram 
Chandra v. Bhup Singh (1). Prior to their 
Lordships’ desision, it had long been son- 
sidered to be settled law that a genuinely 
antecedent debt, whether secured by a 
mortgage or not, was sufficient to support 
a sale or mortgage of the joint family 
estate. The question which has given rise 
to doubt is, whether their Lordships intend- 
ed to disturb that rule and, if so, to what 
extent. Three different views have been 
taken. The Allahabad High Court has 
held that an antecedent debt to be binding 
must be an unseoured or simple debt 
l Vide Brij Narain Rai v, Mangla Prasad 
(5)]. In support of their view they take their 
stand on the passage in their Lordships’ judg- 
ment whieh runs;— 

In their Lordships’ opinion these expres- 
sions, whieh have been the subjeat of so 
much differenes of legal opinion, do not 
give апу countegance to the idea that 


* (4) 14 B. L. В. 187; 22 ҮҮ, В. 56; 1 IL A. 821; 8 


Bar. Р.О. J, 880. 
(5) 50 Ind. Cas 101; 41 А, 235 at p, 289; 17 А, 1,7, 
849; 1 U. P, L, В, (AJ) 49, nemus j 


INDIAN OASES, 


7 [1991 


the joint family estate вап be effestively 
sold or eharged in such a manner as to 
bind the issue of the father, exaept where 
the sale or eharge has been made in order 
to disaharge an obligation not only antese- 
dently ineurred bus inourred wholly apart 
from the ownership of the joint estate or 
the seourity afforded ог supposed to be 
available by such joint estate. The exeop- 
tion being allowed, as іп the state of the 
authorities if must be, it appears to their Lord- 
ships to apply and to apply only, to the sase 
where the father’s debts have been inourred 
irrespective of the oredit obtainable from 
immoveable assets whiali do not personally 
belong to him but are joint family property.” 

This view has also been approved by the 
Patna High Court [Sukhdeo Jha v. Jhapat 
Jha (6)], On the other hand в Full Benoh 
of the Madras High Court, in an elabo- 
rately reasoned judgment, has held that the 
words quoted must be interpreted with 
reference to tha facts of the ease under 
deoision and that, where the debt is genuinely 
antesedent to the transaction in dispute, it 
is still binding even though seaured by a 
mortgage | Vide Arumugham Ohetty v. Muthu 
Koundan (7)] In this Oonrt а third 
view waa taken in two Benoh rulings, The 
Court saesepted the position that, whether 
the debt pleaded as antesedent isa mort- 
gage debt, it вош not as sueh be binding, 
but held that where there was a subsisting 
personal obligation to pay the debt so 
incurred, it might in virtue of this personal 
obligation be treated as antesedent debt for 
the purpose of the rule {Vide Ramman Lal 
v. Ram Gopal (8) and Gur Sahai v. 
Girdhar Lal (8)]. The first of these 
rulings was passed in June !918 and 
they are regarded as settling the law for 
this provinoe. Nearly a year later, another 
Benoh of the Oourt deolined to follow the 
previous cursus curze and adhered to the 
Allahabad view [Vide Muhammad Bagar Alt 
Khan v. Hazari Lal (9) and Ohandika Bakhsh 
Singh v. Widow of Jagan Singh (10)]. Sub. 


(8) 54 Ind. Cas. 946; 5 P. L. J. 120 at pp. 121, 125; 
1 P. L. Т, 49; (1920) Pat. 07; 2 О, P. L. R. (Pat.) 89. 

(7) 52 Ind. Сав, 525; 42 М 711 at p.728; (1919) М, 
W, №. 409; 9 L. W, 565; 87 M. L. J. 166; 26 M. L. Т. 96, 

(8) 47 Ind. Vas 987; 21 О. О. 200; 60, LJ 029, 

(9) 52 Ind. Cas, 108; 6 O. L. J. 297. d 

(10) 52 Ind, Oas, 449; 6 О. L. 7,881. 
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sequently, a third Beneh, consisting of the 
two of the three permanent membera of 
the Court, in an unpublished rnling in 
First Civil Appeal No. 39 of 1919 
(Bkarat Singh v. Sarsuté Singh (11)] has 
reverted to the view taken in Ramman Lal 
v. Ram Gopal (8). Sueh being the state of 
authorities, this appeal has been laid before 
us with a view to 
ruling which shall settle the law for the 
Courts in Ondh until such time as the 
conflict of opinion may be eettled by a fur- 
ther pronouncement from tbe Privy Counoil 
itself. 

As we are oonsidering the effect of a 
ruling of the Privy Oounoil it is instrue- 
tive to see, in the first plase, what the 
precise question was whioh their Lordships 
set ont to determine. The fasts were of 
a very simple  eharaoter. The plaintiffs- 
appellants were olaiming to resover the 
sum of Rs. 15,000 by sale of the joint 
family property on the basis of a mortgage 
originally exesuted on Jannary 6th, 1883, 
for a sum of Rs. 200 only. The mortgage 
was exeonted by Bhup Singh alone in lieu 
of a oash advance. The contesting respond- 
ents were his sons and grandsons, In 
the ordinary sense there was no antecedent 
debt whatever. The argument placed before 
their Lordships was substantially to the 
effect that, in а suit on a mortgage, the 
debt must necessarily ba antecedent, because 
the proceedings to enforse the mortgage 
take plase long after the debt was insurred. 
А Oaloutta ruling was oited in support of 
this view. It was on this point, ав the cases 
cited by their Lordships enffisiently show, 
that this conflict of authorities had occurred 
to whieh their Lordships desired to put an 
end, As their Lordships point out, there bad 
been sonflisting desisions on the same point 
even in the same High Court. The eonfliot 
is well-illustrated by two oases sited in 
the judgment itself. In Ohidambara Mudaliar 
v. Koothaperumal (12) it was held that in 
the oase of a mortgage-debt inourred by 
the father the debt is the primary obliga- 
tion and the mortgage is only collateral 
security for its diseharge. Aseording to 
tbis ruling, there is no distinotion in prinei- 
ple between а mortgage given for an anteeo- 
dent debt and a mortgage given in lieu 


(11) 60 Ind, Oas, 137; 7 О.І, J. 488; 23 О, С. 244 
(12) 27 M, 826. 
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of an advanse made sontemporaneously, Оп 
the other hand, in Venkataramasaga Pantulu 
v. Venkataramana Doss Pantulu (13), the same 
High Conrtheld that а sale or mortgage 
of joint family property bya father is only 
binding on the son's share when it is made in 
lieu of a debt existing prior to the sale or 
mortgage. ` Wi 

The same two opposing views are to ba 
found in the majority and minority judgments 
in Ohandradeo Singh v. Mata Prasad (14), 
There was nof, and never had been, any 
doubt that a genuinely. antesedent debt 
would be binding whether  seenred by & 
mortgage or not. In this conflict of au- 
thorities their Lordships expressed their 
approval of the view taken by Sir John 
Stanley and the majority of the Fall Benet 
in Ohandradeo Sings v. Mata Prasad (14), 
which held that the loan in lioù of whieh 
the mortgage was  exesutaed was nòt ап 
autesedent debt, во аз to enable the family 
property to ba sold up in exeoution of tha 
mortgage, A 
. Having regard to these sonsiderations, 
the reasonable view appeara to me to be 
that, though the language of their Lord. 
ships may ba open to a wider interpreta: 
tion, they were dealing with the actual 
question whioh had some up for decision 
and that, in using the. words incurred 
wholly apart from the ownership of the 
joint estate or seourity afforded or avail. 
able by such joint estate,’ they were 
dealing only with the sesurity whioh the 
creditor was seeking to enforos against the 
joint family estate. The question of a debt 
jnsurred wholly apart from thet transac- 
tion but seoured by some prior mortgage 
was not before them. There is great force 
in the remark of the learned Chief Justiae 
of the Madras High Court that, when their 
avowed object was to settle a conflict of 
authorities on а partionlar question it ig 
most unlikely that they should have gone 
out of their way to unsettle what was 
treated as settled law in all the High Oourts 
in India. If they had intended to do this, 
the judgment would surely have given 
some indisation of their intention. I would 
express my entire agreenfent with the fol. 
lowing passage in his Lordship’s judgment ine 


(13) 29 M. 200; 1 M. L. T. 28; 16 M. L. J. 69, 
(14) 1Ind, Cas. 479; 81 A. 170; 6 A. L, 1, 268, 
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Arumugham Ohelty v. Muthu Koundan (7):— 
' Having regard to their Lordships’ express 
statement that the enunsiation of the principle 


these terms was intended as a guide to the 


deaision of the sontraverted question before 
them, I do not think we rhovld be 
warranted “in extending its application toa 
ease which was not before them and ine 
yolves sonsiderationa whieh are not referred 
to in their jndgment, especially when rush 
an applisation of the principle wonld have 
the effest of disturbing what hes long been 
regarded as settled law and would give rise 
to great uroertainty as to existing titles, ” 

In the same oase Mr. Justiae Sadusiva 
Aiyar remarks in his referring order, 
page 715%; “It seems to be rather a 
startling proposition that while au antesedent 
debt ofa simple character whether aon- 
tracted orally or under в simple debt bond 
ean support a subseqient mortgage or sale 
of the sons’ share also in the anasestral pro- 
perty, the fast that tbe antecadent areditor 
got the additional security of a mortgage 
deprives the subsequent alienee of the right 
given by the Hindu Law to rely u»on the 
antesedent eharaster of the debt disaharged 
by the consideration paid for his alienation, 
The point direstly desided in Sahu Ram 
Ohandra v. Bhup Sing: (1) is that а loan, 
contemporaneous with or just previous to 
the date of a mortgage transaction, sould 
not be treated as an antesedent debt.” 

This interpretation is supported hy the 
eoneluding passage in the judgment of the 
Privy Council itself. Iu that passage they 
proneed to state: 

* The appellant's argument in support 
of the vaiidity of the mortgage also took 
this shape. Lt waa said :—' What difference 
would it make if the father had contracted 
the debt an hour, a dey, a year bafore 
granting the mortgage ? Then def cto it 
would be an antecedent debs, and the ereditor 
would have a mortgagegcoluponthatground.' 
Their Lordships cannot assent to any such 
proposition that a mortgage on the family 
estate would follow the loan. The cse as 
put might instantly raise the presnmpticn 
that what oesurted was substantiall: this: 
that the father opgntracted the debt know. 
ing .that he was at theend of his perzonel 
fesourgea and that „һе creditor advanced 
the money relyirg npon an understanding 

"Page of 42 M. —[E4.] .. 
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or agreement, express or implied, given to 
the father. In trutb, in order to validate 
noh a transaction of mortgage there 
must, to give true ево to the doctrine 
of antesedensy in time, be also real dis-- 
sosiation in fast, ?? 

Thia parsage appears to 
clearly that, in ueing the words ' 


me to show 
' independ- 


‘ently of. the security afforded by the joint 


family property ", their LordsLiss had in 
mind tbe seouvity whioh the mortgagee 
was seeking to enforee and not a prior 
and independent hyvothesation. 

It will be conseded that the most 
authoritative — sommentary whieh it ів 
possible to obtain on a Privy Couroil 
judgment is a later judgment of the Privy 
Counoil itself. In thia case we bava ruah” 
а commentary in the decision in Jogi Das 
v. Ganga Ват (54, the decision whioh 
has not been referred to in either of the 
two judgments -in Muhammad Pagar Alt 
Khan v Haart Lal (9) aud Chandika Bakhsh 
Singh v. Widow of Jagan Sirgh (10). 
ln that judgment Lord Haldave summed 
no the effeat of the ruling in Sahu Rom 
Оһспіта v. Bhup Singh (1) as follows :—''1n 
thas ease it was laid down in effect that 
joint prcperty eould not be alienated as 
against oo-sharers by way of mortgage, ог 
o herwise, except for nesersity, or for pay- 
ment of an actual antesedent debt, quite 
distinct from the debt incurred in the mort. 
goge self, and that in sonseqaerce the 
transaction in that oase oonld not stand, 
and it was added that the mere sireum- 
stance of a pious obligation does not 
validate the mortgage. ” 

In view of the elaborate argument which 
has been addressed to us and the fact 
that Iwasa party to the two earliest 
Beneh rulings of this Court in whioh tbe 
Privy Counoil decision was diesussed, I 
have felt it right toset out my personal 
view on the question at issue in some detail, 
but having regard to 

(a) the importance of settling the law 
once for all nntilsueh time as the 
question is finally deeided by the 
Privy Counoil itself ; 

(b) the fact that the question is one 
which has caused mush difference 
of opinion among the Judges of the 

(15) 42 Ind. Cas. 791; 21 О, W. М. 957; (1917) 
N. W. N, 739 P. CJ. 
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Court and that my learned oolle- 
ague is disposed to differ from me 
and to assept the view whieh has 
prevailed at Allababad ` and which 
found favour with the Judges who 
desided Muhammad Baqar Ali Khan 
v. Hazari Lal (9), and 
(с) that the вот flieting decisions of this 
Court have been a, source of much 
unsertainty and harrassment alike 
to litigants and to thé subordinate 
Courts of the Province, 
шу. learned colleague and I are agreed 
that the only satisfactory oourse to take 
is to fall Баск on the prinoeiple of iie 
dectite and to re-affirm the view laid down in 
Ramman Lol v, Ram Gopal (8), That view, 
after being accepted for a year, was tempo- 
rarily disturbed by the two desisions to whieh 
reference has been made, but it has been 
re-affirmed in the latest Bench desision and 
in a single Judge decision cf stili later date 
and we consider, whatever our individual 
views may be, that wé ought to follow it, 
Exospt on the ground whish we hava over- 
ruled at the outset of thia judgment, it is not 
disputed that the bulk of the sonsideration 
for the deed in suit must be treated as antene. 
dent deht if the ruls laid down in Каттап 
Lal v. Ram Gapal (3) is aooapted, I would 
acdordingly allow the appeal and desree the 
plaintiffs’ suit with eosts in both Courts. 
Wazte Hassan, A.J. C, My learned 
eoleague has in his elaborate judgment 
given expression to the opinion whioh I 
personally held on the question of an 
antesedent debt as settled by the Privy 
Connsil in Sahu Ram Chandra v. Fhup 
Singh (1). If the matter were res integra 
and I were free to differ from my learned 
colleague on that point I would have 
certainly done so: but in view of the 
considerations set out in the judgment of 
my learned oolleague I think that I must 
bow to the prinoiple of stare decisis in this 
саве поа, therefore, I agree in the order 
proposed to be passed by him. 


Appeal allowed. 
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MADRAS HIGH COURT. 
Civit, Revisions Pet mon No. 653 or 1919, 
Auguat 23, 1920. 

Present :— Mr. Jaatiaa Krishnan. 
VARANASI RAMANN A—Derenpant — 
PETITIONER 
tereus 
KILLAMSETTI APPANNA—PrLAINTIFF— 
Rsspowpvwr, 

Arbitration —Award — Arbitrator, one, absence of, from 
one meeting, whether vitiates award, 


An arbitration award is not vitiated by the mera 
fact that at one of the meetings of the arbitrators 
one of them was absent, where it is shown that 
nothing material was dono at that meeting which in 
any way affected the award. 

Petition, under sestion 115 of Ast V of 
1£0°, praying the High Court to revise the 
desree of the Distriot Court, Ganjam at 
Barhampore, in Appeal Suit No, 193 of 1918, 
preferred against the decree of the Court of 
the District Mansif, Chieasole, in Original 
Suis No 6*6 of 19:6. 

Е:ОТЗ appear from the judgment, 

Mr. P. Narayonamurthi, for the Petition- 
er.— The award should bə the corporate, 
deliberate opinion of all the arbitrators. It 
ів nesessary for the validity of the award 
that they should all have met and applied 
their minds to the ques*iona at issue. Hare, 
oue of the arbitrators, D. W. No. 3, was absent 
at one of the meetings. That is enough to 
vitiate tho award, dee Thammiraju v, Bapiraju . 
(1) and Nand Ват v Farir Ohand (2). 

Mr. L. S. Vesraraghiva Áiyar,for the Rs. 
spoudent.—' The fioding of both the lower 
Courts is that no enquiry took plaoe and 
nothing of iraportano» was done on the day 
when D. W. No. 3 was abient. The arbi- 
trators did the enquiry too and all material 
sittings ware in oonolave. Tho award is 
not void by reason of the absense of an 
arbijrator ata purely formal and unimportant 
sitting. 

JUDGMENT.—The first objection to the 
award is that the arbitrators asted beyond 
the ssope of tho submission in ineluding in 
their award a deoision abont gunuy baga 
ani mustard seeds. This objestion depends 
solely on the construction ef Exhibit M. I 
think that the Dist:iot Munsif’s view abdut 
it is oorrest аз the dosament speaks of * all 


(1) 12 M. 118 at p, 1'4; 4 Ind Dec (x. s.) 428, 
(2) 7 A. 523; A. W. М. (1885) 189; 4 Ind. Dec, 
(м. в.) 689, 
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other matters" also. The next objestion 
taken ia that at one of the hearings one of the 
arbitrators, D. W. No. 3, was absent and it 
is contended, on the strength of the rulings 
in Thammiraju v. Bapiraju (1) and Nand 
Ram v. Fakir Ohand (2), that this vitiated 
“the award altogether, No doubt on one day 
when the arbitrators met D. W. No, 3 was 
absent and though D. W. No, 4 says some 
imformation regarding the price of gingelly 
was obtained from the parties that day, 
it is contradisted by P. W No. 3, one of the 
three arbitrators, and he is supported in a 
way by the evidence of P. W. No. 2. The 
third arbitrator P. W. No. 3 eays no enquiry 
took rlaee on the day D. W. No. 3 was 
absent, The District Munsif has found that 
no enquiry took place on that day and the 
Distrist Judge has not displaced that бра. 
ing. That being so, the ab:ense of D. W. 
No. 3 for one day was immaterial, as nothing 
material seems to have been done that day 
whioh in any way affected the award. 
The rulings quoted, therefore, do not apply. 
. The eivilrevision petition is dismissed with 
costs, 
М. Q. Р. 
Petition dismiseed, 


А CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Dacren No, 172 
or 1918. 

February 28, 1920. 
Present:— Mr. Justice Richardson and Justiee 
Sir Syed Sbamsul Huda, Ks. 
Hon’sre 8i BEJOY CHAND MAHATAP 
BAHADUR, MaHARAJ ADHIRAJ ‘or 
BURDWAN—Derenpast No. 2— 
APPELLANT 
versus 
MRITUNJOY GHOSE AND orHERS— 


; * RESPONDED TS, 

, Bengal Patni Taluks Regulation (VIII of 1819), ss. 
'$,14— Sale, notice of, manner of gublishing— [a regular 
"sale, nature of— Second sale during pendency o] proceed. 
‘ings Фо set aside first sale, effect of. 


Where it is proposed to hcld a sale under the Patni 
Taloks Regulation of а patni for arrears of rent due 
in respect thereof, the Regulation does not reqnire 


that notice of the sale should be served personally 
on the defaulter ; the posting of the notice of the 
OCutchery of the defaulter is a sufficient publication 
thereof, the receipt of the defanlter or his manager 
being merely evidence that the notice has been во 
published. [p. 184, col, 2.] 

An irregular sale of a patmi is not void, but void. 
able, but it can only be avoided by a suit properly 
framed under section 14 of the Patni Taluks Regula. 
tion [p. 186, col. 1.] 

Where during the pendenoy of proceedings to set 
aside an irregular sale, a second sale of the patni 
is held, the second sale is part of the first and will 
stand or fall with it. [p. 186, col, 2.] 


Appesl against the decree of the Sub- 
ordinate Judge, First Court, Burdwan, dated 
the 91st of February 1918, 


Sir Rash Behari Ghose, Babus Basanta 
Kumar Bose, Bepin Behari Ghose, IU and Sarat 
Kumar Miira. for the Appellant. 

Mr. U. N. Sen, and Babu Probodh Kumar 
Das, for the Plaintiffs- Respondents, 

Babu Shib Chandra Palit, Bhupendra Nath 
Ghose and Bhugendra Nath Bose, for defend. 
ant No. 22, 

Babu Karunamoy Ghose, for defendant 


No. 1. 

JUDGMENT,.— This appeal arises out of 
a suit originally brought by tha plaintiffs 
to set aside the sale under the Patni 
Regulation of а patna known as Lot De- 
bibarpur for arrears of rent due in respeot 
thereof for the year 1322, The plaintiffs 
are some of the many eo-sharers in the 
patni and own between them a one-anna, 
nine ganda three kara share: Mritunjoy Ghose, . 
the defendent No. 1, was the purchaser 
atthe rale on the 15th May 1916. The 
Maharaj Adhiraj of Burdwan, the Zamindar, 
is the defendant No. 2. 

During the pendensy of the suit the 
rent due for the first half of the following 
year 1823 being in arrears the putnt was 
again sold on the 16th November 1916 
and was purehased by Niranka Chandra 
Bose. The plaint was sesordingly amend. 
ed. А prayer for setting aside the sesond 
sale was added and Niranka was impleaded 
ag defendant No. 22. 

The Oourt below found that the first 
sale was irregular and set 16 aside. It was 
further held that the seeond sale fell with 
the first, the proseedings having been taken 
in the name of Mritunjoy, the purshaser at 
the first sale. 

The appellant before us isthe Zemindar, 
the Mabaraj Adhiraj of Burdwan, 
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The notíse of the: first sale was duly 
stusk up as the Regulation requires in the 
Collestorate and at the Sadar Cutshery of 
the Zemindar. So far, we are in entire agree- 
ment with the Subordinate Judge. 


The appeal depends, in the first instanee, 
on the. question of faot whether the notice 
was similarly published at the Cutohery 
or at the prinsipal town or village upon 
the land of the defanlter,” The Regulation 
provides that this Muffassal notiee “shall 
be served by a single peon who shall bring 
bask the reseipt of the defaulter or of his 
manager for the same." If sucha reseipt 
is not prosurable provision is made for 
other evidense of the publication of the 
notice. 


Now,' the peon employed by the Zemindar 
on this errand was Surendra Nath Ghose. 
He, has been examined as a witness and 
swears that he took the notise to the 
Outehery of Atul Krishna Ghose, one of 
the painidars, at — Debibarpur, and that 
Atul's gomashta, Rakhal Chandra Sai, 
wrote three names at the foot of the 
reseipt, his master’s name whish he wrote 
at his master's request, his own signature 
‘and the name of the chcukidar Benimadhab, 
who was present at the time, Aosording to 
the Regulation, the signature of the gowashta 
or manager was in itself a suffisient re- 
seipí and as against the plaintiffs it is 
matter for comment that neither Atul 
himself nor his gomashia were put in the 
witness-box to contradist the peon. Rakhal 
is also the gomashtaof Nrisingha Chandra 
Ghose, one of the painidars, and a witners 
for the plaintiffs, Another witness, Mongo- 
leswar Baxi, says he was Atul’s Tehsildar. 
We aro satisfied that he was a manager’ 
within the meaning of the Regulation. The 
‘learned Subordinate Judge has disbelieved 
the peon’s evidence mainly on the ground that 
the day on which the notise is said to have 
been served was also the day on which the 
marriage of Atul’s son was eelebrated and 
though other co-sharers in the paini, such as 
Pulin Behari Ghose, Nirmal Ohandra Ghose 
and Mohini Mohan Ghose, were present on the 
oosaBion at his house, yet the peon made 
‘no .endeavour to take a receipt from 
any of these persons, This argument 
does not appear to us to be of any great 
weight, i 


183 
Atul waa the largest oo-sharer. He 
owned a third share of the whole. The 


share of the four plaintiffs is, as we have 
said, only one-anna, nine.gandas odd, The 
balanee belonged to the, defendants deserib- 
ed as proforma defendants who have not 
joined as plaintiffs in the suit who have not 
entered appearanse, and among whom Atul is 
ineluded. 

The question whether the publieation of 
the notise at Atul'a Cutehery was a sufficient 
compliance with the law was not raised 
in the Court below, and was adverted to, 
but not argued, before us, Striotly speak. 
ing, the Regulation does not require per- 
sonal service of the notiee of sale on the 


defaulter. It requires the notise of the 
sale to be stuck up at the defaulter’s 
Ontshery. The reseipt of the defaulter or 


his manager. is merely. evidense that the 
notice has been so published. All the 
defaulters in the present ease had their 
Outeheries, or plases where théy did their 
business, at Debibarpur and there ean be 
no doubt that the principal Cutehery was 
that of the principal share-holder, Atul. 
As the plaint shows, the proseedings were 
taken in the name of Kam Chandra Ghose 
and we gather that the patni was registered 
in the Raj offise in that name, Ram 
Chandra is dead, and the observation of 
this Court in Rajnarain v, Ananta Lal (1) 
probably explains why the objestion for- 
mulated in the plaint was abandoned. We 
propose, therefore, to deal with the oase on the 
footing that publisation at Atul’s Ontehery 
was suffisient. 

On that footing, no formal objestion 
lies beeanse the reseipb was not signed 
by the other so-sharers or any of them 
and we fail entirely to see why that faet 
should afford any ground for suspeeting the 
truth of the pson's narrative still less for 
rejecting it off-hand, 

The peon, we may mention, has been in 
the serviee of the Raj for seven or eight 
years and is presumably, therefore, an ex- 
perieneed hand, well aequainted with his 
duties. His anteeedenta are mot satisfastory. 
He has served a sentense of one and a 
half year's imprisonment for forging pay 
bills. But we are not told how long, it is 
ginse he eame out of prisón and the proof of 


(1) 19 0. 708 at p, 717; 11 Ind. Doo, (x. в.) 911, . 
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the pulilieation of this notice doea not rest on 
his unsupported word. 

It appears that the prastiee of the Raj 
office .is to utilize the post for the purpose 
of making sure ibat ths peor goes to the 
plase. where the notice has :td be published, 
The peon 1s ‘dirasted afser publication to 
despáteh &' posteard ‘intixa ing tho fact 
from the nearest post offices, There ia n> 
Post Ofisə at Debitapur, bnt thera is a 
letter-box in which the pson says, hs 
posted his card. The card passed through 
Aba Aharbalma Post Озе, аз the post 
mark shows, on tho 26th April 1916, the 
-date cf publication. It was in due sourse 
received àt the Raj о зе and i8 produaed 
in this cass (Exhibit D). There is no dispute 
that Debibarpur is served by the Ahacbelma 
Post Offise. 


Thé learned Judge finds fault with the 
peon for not mentioning in tha post-sard the 
fast that publication was made in Atul’s 
Cutshery. As we have said, the object 
òf the postcard is to ensure the peon’s 
presénsà at the spot and for that purpose 
details such as these are unnecessary. 
"The post-oatd states quite sufficiently that 
tha peon had proseaded to Lot Debibarpur 
and served the notice there by hanging it 
up. 

The defendant No. 2, the Maharaja, 
rélied on tha evidense of tha peon on the 
réceipt and on thé oorroborative evidence 
afforded by thé post oard. Ocher witnesses 
were éxaminéd by the austion-purehaser, 
tha defendant No.1, They all give evidence, 
more dr less positive, in support of the pub- 
liéátion of thé noticé. The learned Sab- 
ordinate Jüdge has rejeotsd their testimony 
for reasons which in some ірв'алве at least do 
not sarry their own resommendation with 
them. There i3 nó very apparent reason why 
the evidense of the Pleader, Dakhina Ranjan 
Baxi, adrroborating that of tha peon ав 
régárdà tha posting of the розі card, should 
not Бе aacépted. Nor do we see why S shi 
Bhusan Buti shoüld be summarily дів. 
hissed аз ‘outtustworthy, Ths Subordinate 
Judgé says he Vis siding with the defend. 
ant No. 1. No reason із given Por that 
statgment and thà witness himself -avs ihit 
his: son bad % dar paint interest Which he 
lost owing to the sale, The son apoarently 
is Janaki Nath Buxi who was "examined 


ав a witness for the plaintiffs. The evilenee 
of Janaki Nath Banerjee, who also speaka to 
the nctiee being published, ia not refarred to 
by the Subordinate Judge, . At the time this 
witness was in Atul's servise, though he is 
now in the service of thé Bakshia of 
D: bibarpur. He ascompanied Atul to the 
Collestorate when the -patni was sold. But 
we do not propose to diaeuss the whole of 
the evidence in detail, or to reverse the 
decision of the Subordinate Judge merely 
beeause we might be disposed to take & 
different view of the eredibility of this wit- 
ness or that, The «ease does not depend 
entirely on oral testimony and tbe evidensa 
must be considered as a whole with reference 
to its eharaster and the mode in whióh it 
should be approached and dealt with, 


In ihe first place, if some of the evidence 
for the defense must ba dissonnted as that of 
partisan witnesses, & similar sriticism applies 
to the evidence for the plaintiffs, Mobini ` 
Babu, on whom the Subordinate Jadge roliee, 
has, no doubt, a respectable position but 
he is one of the defaulting patnidars and в 
plaintiff. Nirmal, Polin and Nrisingha 
Ghose are also defaulting patnidars, They 
appear in the eategory of proforma defendants 
and, eupporting as they do the plaintiffs! 
ease, it is not elear why they did not join 
in bringing the enit, Two of the other 
four witpesres who speak to not seeing the 
peon at Atul's house are dar-patnidars whore 
interests were destroyed by the eale, 

Seoondly, the’ evidence of the plaintiffs 
is wholly of the negative deseription. The 
peon and Rakhal may have been at Atul’s 
house withont the witnesses seeing them. - 


Again, the evidence for the defense was 
taken fire& and the olaintiffs had to meet 
that evidence. If they were to suooeed 
they were bound to challenge the receipt 
prodneed by the peon The defense sould 
not he expested to call Atul, the priucipal 
painid.r, or his manager, Rekhal, in our 
‘opinion, ав we have already indisated, it was 
plainly íneumbent on the plaintiffs to put 
those persons in the witnéss- box. Some 
attempt bas been made to explain the 
omission to da so. Thé explavation, however, 
is unsatisfactory. It anpears that Atol had 


‘originally claimed to be ёо purahaser of the 


paini with the defaniant No. lin equal 
shares. Bat the defendant No. 1 had refused 
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to admit the claim and before the trial of 
‘the present suit, Atal had himself instituted 
- anit to set aside the seaond sale of the 
фай and to have it deslared that if both 
salés were set aside he was entitled to his 
original share in the patni. In paragraph 7 
of his plaint (Exhibit I) he stated that ha 
did not join аз plaintiff in the present suit 
because the plaint;ffa had made false asper- 
sions on him in their plaint. The plaint in the 
‘present suit does acense the gro forma defend- 
ants of osolluding with the defendant No. 1. 
That, however, did not prevent the plaintiffs 
from oalling thren of the pro forma defendants 
-aa witnesses and there seems noreason why 
they should not have called Atul likewise, 
The plaintiff, Mohini Babu, himself said that 
Atal was not siding with acy party. In 
any саве, the omission 10 oall Atul and 
Rakhal must tell against the plaintiffs. The 
judgment of the learned Subordinate Judge 
in this sonnestion speaks with an unoertain 
Sound and we ere unable fo follow him. 

We may add that. we have not forgotten 
that the ckaukidar, Benimadhub, was not 
called by the defence but his evidence 
wovld bave been of quite minor importahoe. 

On the whole ease, we have oome to the 
eonelusion that tbe evidenee adduced for the 
plaintiffs is essentially weak evidenoe and, 
even if we leave ont of aocount the witnesses 
examined on behalf of the defendant No. J, 
the balance inclines in favour of the peon's 
story. Regard being had to the reseipt, the 
issue really becomes whether Rakhal was 
present during the whole or any part of the 
marriage óeremony on the 25th April, The 
plaintiffs! witnesses say that he was rot there 
or that they did not see him. Bnt there 
‘are thé names on the reseipt which tbe peon 
Baya were written by Rakhal. There is no 
evidensè that they are not in Rakhal’s 
handwriting. The post-eard shows that tbe 
peon was in the neighbourhood. If then we 
take it, as we think we ought to take if, 
that Rakhal wrote the names, be was also 
in the neighbourhood. If the peon was in 
the village, there is so mush the less reason 
to doubt that he performed his duty, If 
Rakhal was there, he would naturally attend 
the eeremony at Atal’s house to which the 
peon would also be attraated. The cironm- 
stancas and the probabilities combine tə 
favour the truth of the peon’s story whish 
we must end by aceepting, We are 


Both of opinion that 
suaseed, 

In coming to that eonelusión we have 
attached no importance to the fact that some 
of the раѓа: луз attended the sale on the 
2od daistha, 16 was held on the 2nd дй the 
first of the month fell on a Sunday, If a 
gatnidor does not pay his rent he knows that 
his роѓпі will probably be put up for sale on 
the next sale day The rent of the paing 
seems never to have been paid in proper 
time. There were 24 so-sharers who sould 
not agree ard rent was never paid bafore 
proceedings were taken under the Regulation 
to compel payment, The patni, it would 
also seem, is not a very profitable one, Tho 
solleetions amount to sum Hs. 1,900, The 
rent is Rs. 1,655 acd, in addition, thera are 
tke collection charges. 

The first sale standing, tbe evidence 
establishes, and before us it was hardly 
disputed, that the seeond sale must stand 
also, The proceedings were taken in the 
name of the defendant Мо, 1, the austion. 
purohaser, and were duly and regularly 
conducted thronghont, 

As the case may possibly go further, we 
ought not to leave it without notising the 
argument urged upon us on the aopellant’s 
behalf that, even if the first sale be held 
irregular, the second sale, the pressribed 
formalities in respect thereto having been 
observed, would be valid aud effeotna), The 
argument proceeds on the ground that an 
irregular sale under the Regulation beir g 
not void but merely voidable the first sale re. 
mained valid till it was rese'nded. The pure 
ohaser at that sale acquired a lawful title with 
the right to possession. He was resorded ag 
potnidar in the landlord’s offioe, The mere 
institution of a suit would not affect hig 
title whish sould only be destroyed by the 
avoidance of the sale, Meanwhile, proceedings 

“taken against the tenure standing in his 
name would be according tolaw, Proceedings 
under the Rəgolatior, it was added, are 
taken nnt against the person or the paínidar 
but against the tenure. If the original 
pitnidars impsushed the validity of tha 
sale it was their duty to protest themselves 
by paying the rent dufing the pendgney of 
their suit. Otherwise, it was said, if “tha 
purshaser defaulted, the landlord; would 
have no means of recovering his dues, 

Referenda waé made to Ranse Surng 


the appeal should 
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Moyee ү. Shooshee Mokhee Burmonia (2) 
for the purpose of showing that neither the 
landlord nor the  &uotion.purehaser are 
guilty of trespass by reason of an informal 
sale before the sale is avoided. The oase 
also shows that the landlord is not without 
remedy for his rent. The rule of limitation 
applied would be equally applicable under 
the present Limitation Ast and nothing more 
need be said about the resovery of the 
rent, 

In Rajnarain v. Ananta Lal (1), sited above, 
в question arose whether proceedings taken 
in the names of deseased patnidars were 
valid. Mush stress was laid on a passage in 
the judgment of Tottenham, J, at page 717, 
“in which, speaking for himself and Ghose, J., 
he says that “proceedings under the Patni 
Regulation taken for the realization of 
arrears of paint rent are not taken against 
persons at all, but against the tenure. And 
the Zemindar is quite right in setting 
out in his petition and notiees the name of 
the painiand the name of the paintdar as 
recorded in his books." The learned Judge, 
however, differed on another point on which 
.the.ease went off, In any case, neither the 
.passage oited nor the similar language used 
in the earlier ease of Raghub Ohunder Banerjee 
v. Brojonath Koondoo (3), earries the argu- 
ment to the nesessary length. 

Relianos was also placed on Suresh Chandra 
v. Akkori Singh (4). But that case is not 
much in point. The plaintifis there were 
se-paintdars and the suit was not a suit 
under seotion 14 of the Regulation. It 
related only to a small portion of the patni, 
The ease, no doubt, is authority for the 
proposition that an irregular sale is not 
void but voidable. Itis also authority for 
the view that a sale can only be avoided by 
& suit properly framed under seotion 14, 
But. nothing was desided as to the effeet of a 
susoessful suit under the Regulation. x 

The oase cited on the other side of 
Joykrishna v. Sarfannessa (5) is more to the 
purpose. The plaintiff was the transferee 
of a paint tenure who had not registered his 
mame in the landlord's offise, He brought 


e 
(2) 12,M. I. A. 244 at p. 258; 11 W. В.Р. O. 6; 2 
; P. 0. J. 178; 2 Sar. P, C, Ј, 
1 Ind. Deé. (x. s.) 489. 


‚ 489; 9 B, L. R. 91n 
‚ (4) 20 С. 746; 10 
& (5) 16 0, 845; 7 Ind, Deo, (м, з.) 814. 


his suit under section 14, The landlord 
pleaded thet he was not bound to resognise 
the plaintiff as his tenant and that the 
раілі was not entitled to sue or to be 
restored to possession. The Court (Sir 
Comer-Petheram, О. J., and Tottenham, J.) 
held that "the effeot of setting aside the 
sale will be that the parties must be re- 
instated in their original position.” 

Nothivg is gained by desoribing proceed. 
ings for sale as proseedings ќи rem’, The 
Zemindar sells in the exeroise of & 
statutory power of sale. The rights and 
duties of the parties ara governed by 
the Regulation whieh makes the Zemin- 
dar “exolusively answerable” for the ob. 
servance of the forms prescribed (section 
8). The purehaser obtains а statutory 
title to have his name registered in the 
Zemindar's ове and to obtain possession 
(last olause of section 5). But the validity 
of the titleand the validity of the registra- 
tion depend on the validity of the asle whiah is 
the foundation of the new position ereated. A 
gesond sale, pending proseedings to set aside 
the first, rests on that foundation, secure or 
inseoure as the event may determine. The 
second sale is part of the superatrusture 
and will stand or fall with the frst. 

In the present suit both sales were 
ehallenged and, if we had agreed with the 
Subordinate Judge ss regards the firat 
sale, we shculd also have agreed with him 
as regards the sesond, | 

With these observations, the appeal is 
allowed ; the appellant is entitled to his 
costs in this Court and the Court below, to 
be paid by the prineipal respondents, the 

laintiffs in the suit. { 

i The respondents Nos. 1 and 21 (defendant 
No, 22) are also entitled to the costs actually 
ineurred by them in this Court and the Court 
below, They will reoeive between them 
in equal parts one-quarter of the hearing 
fee of this appeal. The balanee of the 
hearing fee will go to the appellant, the 
Maharaja. + 


Appeal allowed. 
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MADRAS HIGH COURT. 
Civin Arrear No. 92 or 1919, 
September 9, 1919. 
Present : —Mr. Justice Oldfield aad 
Mr. Justice Bakewell, 
K. RAGHUNATHA RAO —COMPLAINANT 
— APPELLANT 
versus 
Tus SECRETARY or STATE ron 
INDIA is COUNCIL, тяворан Tug 
COLLECTOR or TINNEVELLY— 
RESPONDENT. 
Land Acquisition Act (I of 1894), ss. 11, 12— 
Acquisition of land for purposes of quarrying — Com- 
pensaion, method of assessing, 


Where a piece of land is compulsorily acquired for 
quarrying purposes its special adaptability for 
quarrying isan element for consideratien in fixing 
the amount of compensation, and the basis for 
calculating the amount to be awarded is the present 
yalue of what might be expected to be realized in 
the future. [p. 188, cols. 1 & 2.] 


. Appeal against the award of the District 
Court, Tinnevelly, in Compensation Referense 
No. 7 of 1918. 


FAOTS appear from the judgment. 

Mr. T. Y, Muthu Krishnier for Mr. T. М, 
Erishnasawmy Aiyar, for the Appellant.— 
The lower Court erred in refusing to go into 
ite question of the speoial value of the 
' lard. as a gravel quarry. The use to ke 
made of the land for quarrying should 
have been. taken into sonsideration in fixing 
the compensation though it was acquired as sul- 
tivable land. People would be willing to pay a 
substantial priae owiog to its possessing a 
more than normal value. See Daya Khushal 
v, Assistant Collector, Surat (1), 

Mr. V. Ramesam, the Government Pleader 
for the Respondent, agreed that the market- 
value of fhe land as a gravel quarry should 
have been sonsideredin fixing the sompensa- 
tion but cbjested to the Court's acting on 
the evidenee of witnesses for the owner 
whieh was all guess work and no witners 
adopted an acsurate method of saloula- 
tion. 

JUDGMENT,.—The main question in tbis 
appeal is whether the lower Court was 
right in awarding sompensation for the 
land acquired as cultivable land and not as а 
gravel quarry. The lower Court refused 
to award as for a gravel quarry on the 
ground that the only demand fcr the pro- 


(1) 21 Ind. Cas, 30; £8 B, 37; 16 Bom, L, В, 845. 


duse of the land as a quarry same from 
the Distriet Board, a publio body, on assount 
of whieh the asquisition was made, and it 
referred to the proviso 1 of seotion 24 of the 
Land Acquisition Ast and the judgment of 
Lord Moulton in Lucas and Chesterfield Gas 
and Water Board, In re (2). We need not say 
much regarding this part of the case, be. 
cause the learned Government Pleader has 
not dispnted that the lower Court erred in 
refusing to consider the character of the land 
as a gravel quarry. It is suffisient to refer 
to & quotation from the judgment of Mr, 
Justice Grove in Oountess Ossalinsky and Man- 
chester Corporation, In re (Browne and Allan's 
Law of Compensation, 2nd Edition, page 659) 
extracted inthe judgment of Vaughan Wil. 
liams, L. J., in the case referred to by the 
Distriot Judge: " The only опе of those that 
ean apply to this oase is the latter one 
that the arbitrator has seted ultra tires ; in 
other words, that he has made an element 
of his caleulation of the value of this land 
that whieh legally oannot or ought not ёо 
be an element in its soneideration, namely, 
the enhanced value of the Jand on assount 
of its sapability of being used for divert- 
ing and impounding water or of being 
converted into a reservoir, or forany useful 
purpose for whieh persons would pay a sub. 
stantial prise. It appears to me that that 
in itself is not an objection to the award and 
that the, arbitrator, ought to take that into 
eorsideration. If the land has what I 
may oall an adventitious value, that is, 
something beyond its mere agrioultural or 
normal value (and that is a marketable 
value in this sense, that persons wishing, 
for a purpose for which the land ів peculiarly 
applisable, to purchase that land would give 
a higher price for that land) then the 
arbitrator has a fair right to take thatinto 
consideration: it is a matter, no doubt, son- 
tingent: but, stil, it is а matter which is 
not to be ignored or put out of consideration 
by an arbitrator,” The portion of Lord 
Moulton’s judgment to which the learned 
Distriet Judge refers muat be with referenes 
to the siroumstanses of the acquisition, whioh 
was then under contemplation. That aa- 
quisition was of a piese*of land, whioh was of 

(2) (1909) 1K. B. 16 at pp. 80, 31; 77 L. J. K. B 
1008; 99 L. ‘I. 767; 72 J. Р. 437; 61. G. Н. 1100; 24 
T, Т. Б. 858, ) 
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no valne for agricultural or other purposes 
to any one exsept tothe publisauthority, which 
was proposing to use it for the eonatruotion of 
a reservoir. The  suirenmstanses of the 
present vase are different, because the oom- 
pensation is really being given for the gravel, 
the commodity, whish the land proposed to be 
acquired sontaius and whieh has had in the 
past and must bs considered as having in the 
future a market-value independently of the 
fast that its permanent acquisition is now 
under consideration, The desision in Lucas 
and Chesterfield Gas and Water Board, In re 
(2) was referred to in Daya Khushal v, Assis. 
tant Collector, Surat (1), and we respestfally 
agree with the conclusion reached in that case 
that, when a в piece of land is compulsorily 
aequired for quarrying purposes, its special 
adaptability for quarrying is an element for 
consideration in fixing tha amount of eom: 
pensation. This eonelnsion entails dissent 
from the decision of the lower Court. 

We have then to deside what is the 
proper amount to le awarded on the basis 
that the land is to be sompensated for as 
a quarry. Firstly; there is before us ro 
finding regarding the amount cf gravel on 
the land Bot itis not suggested that the 
land will be'cf value for any other purposes. 
lf it is used as à quarry, we can found our 
award on the amount of gravel whieh ean be 
realizad. The witnesses estimate the amount 
of gravel at 2.000 to 3,000 cart-loads of gravel 
per nore. This evideroe ie, of course, in- 
definite. The witnesses, in fact, ray that 
‘they are merely guessing; but we think 
that they probably mean that thay are 
making the best estimate they oan, It is 
suggested that we ean reach no ornclusion 
on this evidence, because it includes nothirg 
to show that any accarate method of estimat- 
ing was adopted by any witness, It is true 
that there is nothing regarding the depth 
cf the gravel at any particular place. We 
find, however, that the question was fally 
in issue before the lower Court and, if 
the witnesses were not cross examined with 
regard to the manner in which they made 
their estimates, or with regard to their 
failure to ascertain, the depth of the gravel, 
that ів tke fault of tae Government More- 
over, an the side cf Government there is no 
counter evidenee, Weptherefore, act'on suoh 
evidence as is available ‘and, taking the lowest 
figure spoken to by any cf the witnesses, 


we find that there are 2,000 sart-loads cf 
gravel per acre. 

The next question is as to the valuation 
of this quantity of gravel. There is snme 
very vague evidense as to ihe valuerfa 
oart-load of gravel from tha claimant's 
witnesses and there is some evidenee. from 
the Government witnesses as to the prisa 
paid by Government for gravel at а quarry 
four miles distant and ав to the bobt of trans- 
porting that gravel. It is clear, however, 
that better evidenee must be available, be- 
eause we know that the Government has 
réséntly been buying gravel from the quarry 
now under acquisition and it should be 
possible to prove the price which the Go- 
vernment actually paid for gravel from it, 
That evidence would clearly be the béat; 
and we must exoress our surprise that it 
was not laid before the lower Court. As 
tha record stands,’ we do not feel able to 
some to avy satisfactory aonslusion on this 
pact cf Ње саве. There is, moreover, another 
point, whidh does not seem to have been 
considered on the evidenaee, but whioh should 
have a matérial bearing on the conalusion. 
The price which ought to be allowed for 
a cart-Iead of gravel must Бе i: flienced 
by the extent of the D strict Board's demand 
for it in the near future. For the va!ne 
of tke available gravel at the rate sotnally 
paid in the past eould not be adopted withont 
disregard of ihe District Board's loss cf. 
the use cf the purchase money, whioh they 
will have to pay in а іар sum at onge, or, 
to putitfrom the point of view of the owner 
of the land, the vilae to him is the prise 
of the cart-loada of gravel to be extraeted 
from time to time for a certain number «f 


years, not the total value of the whole 
amount available paid at once. Thatis, it 
ja the present value of what might be 


expested to be realised in the future. We 
must, therefore, call for a finding- from the 
lower Court as to the rate per cart load 
at whish compensation shonld be paid for 
the gravel cn the land in the light of tbe 
foregoing. Fresh evidenee may be taken, 
The fiiding is due in six weeks and 
seven days will be allowed for filing objea- 
tions, 
М.б. Р. А 
Appeal allowed; 
Cass remanded, 
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.CUDH JUDICIAL COMMISSIONER'S 
: COURT. 
&всохр Отут. Arrear No. 10 or 1920. 
June 8, 1920. 

Fresert :—Syed Wazir Hasan, A. 9. C. 
JAGESHAR S NGH—PruINTIFF— 
APPELLANT 
tersus 
‘BIR ВАМ AND ANOTHER — DEFENDANTS— 


ResPONPENTS, 
Limitation Act (IX of 1908), s. 19— Acknowledgment 
—Debt referred to in subsequent document—Presump- 
tion - Acknowledgment of liability, what amounts to. 


$ 


Where the acknowledgment of а debt is contained 
in a document which does not include any definite 
and certain reference to a debt, the subject-matter of 
@ suit, the presumption, in the absence of any other 
debt proved to exist, is that the debt acknowledged 
is the debt under consideration and the burden of 
proving the contrary rests on the person disputing 
the debt, Гр. 190, col, 2 ] 

“an acknowledgment of liability” under section 19 
of the imitation Act need not necessarily be in 
resvect of the particular relief prayed for in a snit or 
application. It is а sufficient acknowledgment if it 
is of liability, whether pecuniary or in relation to 
other obligations, and is in respect of the property or 
right which is the subject-matter of the snit or 
anplication, The identity of the liability acknow- 
ledged need not correspond with the nature of the 
relief which a plaintiff seeks on the cause of action 
which embraces his right, and upon which he comes 
into Court, nor need the specification of the nature 
of the property or right be exact. ; p. 19+, col. 2.] 

Appeal from the deoree of the Subordinate 
Judge, Sultanpur, dated the 2ad December 


1919; reversing that of the Additional 
Munsif, Sultanpur, dated the Яга Maroh 
1919. 


Obhowdhri Neamat Ullah, for the Appellant. 

Babu Bisheshwar Nuth ‘rivastava, for the 
Respondents, 

'JUDGMENT.— On the 22nd September 
18-9 one Dalip Singh, father of the defend. 
ant No. 1, exeonted a deed of mortgage 
in favour of the plaintiff for a sum of 
Ra. 75. Tha rate of interest stipulated 
therein was 6 per cent. per annum and the 
property mortgaged was] digha, ll biswas 
guribi land sitaated in the village Rampur 
Sakrauri, Pargana Aldemao, Distrist Sultan. 
pur. It was a posseseory mortgage and one of 
the conditions was that out of Rs. 7 12.0, the 
total profits of the mortgaged land, Rs. 4-8 0 
shall be credited towards interest and Rs.3 4.0 
shall be paid annually by the mortgagee to 
the mortgagor on. obtaining a receipt 
therefor On the :3th day of May 1908 
Palip Singh exeouted a deed of further 
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eharge in respect of the same property 
for в sum of Re. 36, carrying interest at 
the rate of Rs. 12 per cent, per annum, in 
favour of the came mortgagee. Ohauharja 
Singb,ron of Dalip Singh, the mortgagor, and 
defendant No. 1 in this suit, sold bis mort. 
gagor’s interest in the property to the defend. 
ant No. 2 on the 22nd April 1913, The plaint. 
їв ease is that Dalip Singh delivered 
possession to him of the land mortgaged, 
that afterwards he took ont a rortion of 
18 biswas from that land and that the 
plaintiff remained in possession of the rest 
of the property by the realization of rent 
and continued to pay the puramsana-money 
aunually to the father of the defendant 
No. 1 on obtaining a гөсвірё for the same 
bat that in the beginning of the month 
of Katik 1823 Fasli corresponding with 
October 1915 the defendant No, 2, in eollusion 
with deferdant No. 1, disporseased him 
without paying the mortgage-morey and 
appropriated the profits of the land mort 
gaged. He, therefore, sued for possession 
of the property mortgaged as mortgagee. 
The plea in defence with which I am now 
eonrcerned was that the relief for possession 
was barred by limitation. 

The Court of first instaree:deerced the 
claim, holding that the plaintiff had been 
in possession of the propertyiin suit within 
twelve years prior to the institution of the 
suit. The deferdant No. 2 -appealed to the 
Court of tte Subcrdinate Judge of Sultan. 
pur. The learned Subordinate Judge accept. 
ed the appeal and dismissed the plaintiff's 
suit with costs. The plaintiff has now some 
to this Court in cecond appeal. 

On the.quertion of possession, the learn- 
ed Subordinate Judge fonnd againat the 
plaintiff, His finding is as follows :— 
“Tam of opinion that the plaintiff's pos. 
session has not been satisfactorily esfab- 
lished ера the learned Mounsii’s finding on 
this point is wrong.” This firding is sonslusive 
but the appellant contends, as be contended 
in the Court below, that his suit must be 
deemed es within time by vir:ne of oertain 
aoknowledgments upon whiop he relies. In 
procf of the alleged acknowledgments 1 bave 
been referred to the followi#g docunts :— 

(1) The deed of farther charge dated the 
13th May 105; 

(2; The reacipt, dated ‘the 3rd July 1809, 
granted by the mortgegor to the mortgages 
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for the paramsana payable by the mort- 
gagee to the mortgagor under the original 
mortgage, dated the 22nd September 
1899; 

(3) The sale.deed in favour of the defend- 
ant No. 2 dated the 22nd April 
1918. . 

The material portion of the deed of further 
sharge (Exhibit 2) may be thus rendered 
in English; — 46 is another oondition that 
the paremsena payable to the mortgagor 
under the deed of the 22nd September 
1599 for the sum of Rs. 75 shall be set 
off against the interest payable under the 
deed of further oharge.” The receipt 
(Exhibit 3) purports to bea receipt granted 
by Dalip Singb, the mortgagor, to Jageshar 
Singh, the mortgagee (rehandar), in respeat 
of the share of Dalip Singh in the village, 
Rampur Sakrauri, for the years 1315 and 
1316 Fasl for a sum of Rs, 8.8.0. At 
the foot of the sale-deed and in the detail 
of the consideration for the sale, the following 
statement appears:— Left with the mort- 
gagee with power to redeem for the purpose 
of redeeming the mortgage in favour of 
toy Singh, mortgagee, . 

136.” It is argued on behalf of the 
pa Ma that every one of these statements 
constitutes a valid aeknowledgment within 
the meaning of sestion 19 of the Indian 
Limitation Ast (IX of 1908), and that from 
the date of each he is entitled to a fresh period 
of limitation, 

The learned Counsel for the respondents 
contended, in the first place, that the 
plaintifi’s argument in respest of the effeot 
of the aoknowledgments воша not be enter. 
tained  besa&use he did not comply with 
the provisions of Order VII,rule 6, of the 
Oode of Civil Prosedure. This contention 
is, in my opinion, untenable, The plaintiff 
same into Oourt on the allegation that he 
had been in possession of the mortgéged 
land sinse the date of the mortgage and 
that he had been dispossessed in Oatober 
1915. It is olear, therefore, that his suit 
as brought was not instituted after the 
expiration of the period preseribed by the 
Law of Limitation and that he eould not 
haye olaimed exemption from sush law on 
the ground of askpowledgments, In para- 
graphs 3, 4 and 5 of the plaint the plaintiff, 
however, gives а sufficient indisation of the 
fasts upon whieh he relies as constituting 
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the acknowledgments, and in parapraph 12 
of the replication be refers to the sale-deed 
with particular emphasis on the admission 
of the mortgage-deed in snit contained in the 
sale- deed. 

With regard to the reseipt (Exhibit 3) 
the learned  Advoeate for the respondent 
contends that it does not aontain any 
definite aud sertain referenee to the mori- 
gage-deed in suit-and that the amount of 
paramsana stated therein does not aorrespond 
with what was due to the mortgagor under. 
the deed of mortgage, dated the «2nd 
September 1899, This contention, again, is 
unsound, It might be that between the 
dates of the mortgage and the reseipt the pro- 
fits of the land mortgaged had insreased and 
consequently a larger amount of paramsanu 
would become payable by the mortgages 
to the mortgagor. The reeeipt in most 
unequivocal terms purports to be in respest 
of paramsana due to the mortgagor from 
the mortgagee and is in eonneotion with 
the mortgaged share of Dalip singh, In 
the absence of any other mortgage between 
the parties to the reseipt under whieh 
the paramsana money may have been payable, 
I must hold that the receipt relates to 
paramsana due under the mortgage in 
suit, During the eourse of argument in 
the ease of Spickernell v. Hotham (1), the 
Vise Chancellor, Sir W. Page Wood, referred 
to Shorirede v. Oheek (2) and observed 
that; it was held in that ease that the 
onus of proving the existensa of more 
than one promissory-note to which the 
letter might refer was thrown upon the. 
person disputing the debt; ” and in deliver. | 
ing his judgment said : “only one promissory- 
note has been proved to exist, for I cannot 
treat the memorandum attached to the 
letter of the 2nd of December 1884 as a 
promissory-note itself. І, therefore, think 
that there has been a sufficient acknowledg- 
ment, and that this debt has been payable 
with interest from the 2nd of Desember 
1834.” The defendants in this ease have 
not even alleged, much less proved, any 
other mortgage with which reference in the 
reaeipt of the srd July 1909 sould be sonnest- 
ed, 

(1) (1854) oum R us at p, 287; 2 W, В. 638; 
Kay 669; 101 R. B. 

(2) (1834) 1А. EE i5 110E. R, 1129; 3 N. & M, 
866; 8 L. J. (N. в.) К. В, 125; 40 В. Н. 258, 
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As regards the sale-deed of the 22nd 
April 1913 the argument of the learned 
Counsel is that the sum of Rs. 136 left 
with the vendee for the purpose of redeem- 
ing a mortgage in favour of Jageshar 
Singh does not tally with the total mortgage: 
money due under the mortgage of the 22nd 
September 1899 and the deed of farther 
eharge of the l3th May 1909. The mort- 
gage-deed is for a sum of Rs. 75 and the 
deed of further charge for Rs. 36. These 
two figures give us a total of Rs, 111 
only. In reply to this, the learned Pleader 
for the appellant points ont that there was 
another mortgage between the same parties 
for а sum of Rs. 25 of the year 1890 
whioh his olient has produced in this ease 
and which the. Courts below have admit- 
fed in evidence. This is Exhibit 6 on the 
record, ‘The addition of this sum of Rs, 25 
to Rs. 111 gives us а total of Rs. 136 and 
this last sum exactly fits in with the amount 
stated in the sale-deed, With regard to 
the statement inthe sale-deed also I hold 
that it refers to the mortgage in suit as 
well, 

Tha last and the important point argued 
by the learned Advocate for the respond. 
ent is that none of these aoeknowledg. 
ments is sufficient within the meaning of 
seation 19 of the Indian Limitation Aot 
(ІХ of 1908) to give a fresh period of 
limitation for the plaintiff's suit, His 
eontention is that the asknowledgment of 
liability mentioned in that seotion must 
eorrespond with the right whioh the plaint- 
iff desires to obtain by his suit and that, 
inasmuoh as the plaintiff in the present 
suit asks for а deoree for possession and 
the acknowledgments at the best аге in 
respect of a liability for the debt only, 


these aoknowledgments are not valid within , 


the meaning of seation 19 of the Indian 
Limitation Ast. This argument calla for 
a eareful oonsideration of the terms of 
the sestion. It is true that the acknow- 
ledgment of liability must be in respeot 


of property or right whioh is also the 
property or right in suit. | This is amply 
borne out by the word "such" in the 


sentense in respect of sueh property ог 
right," The fallacy in the argument of 
the learned Counsel is, that he reads “in 
respest of and . property or right" as 
equivalent to the ‘relief’ sought in respest of 
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any property ог right, There is no legiti- 
mate ground for sush a oonstrustion, I 
am of opinion that “an acknowledgment of 
liability” under seotion 19 need not neaes- 
sarily be in respeot of the particular relief 
prayed for in a suit or application, It is a 
suffisient aeknowledgment if it is of liability, 
whether pecuniary or in relation to other 
obligations, and if in respect of the property 
or right whioh is the subjeot-matter of the 
suit or application. It is perfestly olear 
that the relief prayed for in a suit may 
be quite a separate and distinat matter 
from the subjeot-matter of the suit. The 
section does not require that the identity 
of the liability acknowledged should sorres. 
pond with the nature of the relief whish 
a plaintiff seeks on the saure of astion 
which embraces his right and upon which 
he somes into Court; nor does it demand 
apy exactness in the spesification of the 
nature of the property or right. Explana- 
tion I to section 19 says that, for the 
purpose of that sestion, an asknowledgment 
may Бе suffioientthough it omits to speoify 
the exact nature of the. property or right, 
1 do not think thatthe explanation meana 
that an aoknowledgment will be insufficient 
if if omits to specify altogether the nature 
of the property or right, though it ll be 
sufficient if it omits to speoity the “exact” 
nature. of the property or right. Tho 
word “exast” is intended to qualify the 
spesifisation of the nature of the property 
or right rather than of the property or 
right itself. 


The law as regards. the offest of an 
acknowledgment on the question of limita- 
tion of actions in England is not different 
from the law enacted in the Indian 
Limitation Aot. [See Mantram v. Seth 
Rup Ohand (3)!, I may here quote.from 
Banning on the Limitation of Actions, 
Chapter IV, Mortgagor and Mortgagee, page 
160, Third Edition:—‘‘Seeondly, where the 
mortgagee does not enter into possession, 
but the mortgagor continues in possession, — 
The 7 Will, IV, and I Viet, e. 28 (as 
amended by the 37 and 38 Viot o. 57 ) provides 
that the mortgagor’s payment of interest, 
or his payment of any part of the prinoipal e 


(8) за. A. 165,40. 1,7, 94 (Р.О. 8 Bom. Le КА 
501; 10 0, W., N. 874; 1 M. L. T. 199; 8 A. L, J, 625 
16 M, L, J. 300; 88 C. 1047; 2 N. L, R, 180, 
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of the mortgage.deht, shall bes snffisiené 
aokvowledgment of ѓе title of the mortgages 
but, of sourse, the mortgagor (so remain. 
ing in possession) may also otherwise 
expressly aoknowledge the mortgoge-debt— 
and therewith acknowledge also the mort. 
gagee’s tiils as mortgages.” Maria Ohinnery 
v. Eyre Hvans (А), Lewin у. Wilson | (5). 
A covenant to рву a mortgage-debt in a 
dead executed subsegnentiy to and referring 
to the mortgage is an acknowledgment 
of the existence of the relation of the 
mortgagor aud mortgagee and, therefore, 
of the mortgagee's title (Jayne v. Hughes 
(6)]. I am fortified in my oonstrus- 
tion of section 19 by а resent deciaion 
of a Bench of this Court jn Bosini Singh 
v. Thakur Rampal Singh (7). That decision, 
in effeot, entirely covers the point argued 
ес тер question of the вопвігпвіїоп of 
the acknowledgments before me also, I am 
of opinion that they not only amount to 
an acknowledgment of liability for the 
debt but that each of them imports an 
admission of &sutsisting mortgage in favour 
of the  oreditor. In other words, the 
interpretation whioh I place on the lau- 
guage df these acknowl dgments makes them 
out as acknowledgments of the mortgagee's 
title. .The sonstraction of the dooument son- 
taining an acknowledgment is an undoubted 
funstion of the Court alone (Halsbury в Laws 
of England, Volume XiX, page 63). | 
During the ooorse of the arguments 
the learned Advocate for the respondent 
pressed on me the deoision in Beni Madho 
y. Bir Bal Singh (8), but he candidly ad- 
mitted tbat the view of law expressed in 
this oase ів not in aesordanse with. the 
view taken in the Bench саве mentioned 
before, The judgment in the case 
reported as Bent Madho v. Bir Bal Singh 
(8) was delivered во far back as 
April.1918. The Benah ease to whish* I 
have made referense is about a year later 
: L. С. 115; Jl E. R. 1274; 10 Jur. 
nn ODIT х. 8,) 68; 18 W. R. 20,4 N. R. 
PN 90:639, 55 L, J. P. 0,75 55 1, T. 


410. eee 
1854) 10 Ex. 49); 241,7, Ex. 115; ‚Т. 
уп, 192 R. Е.661; 3 W. R. 65; 8 Com L. R. 
« IBAE. B 505. 
М Bl Ind. Сав 986; 60. L. J. 248; 1 U. P. L. R. 


‚ 0.) 45. 
Mt 16 Ind. Oas. 818; 21 О. 0.161. 


in date and, if there is any sonflict bet- 
ween the two decisions, the only sour3e 
open. ёо main the oirenmstanses is to follow 
the decision of the Bench, 

The appeal ia allowed, the decree of the 
lower Appellate Court set aside and that 
of the Oourt of first instance restored with 
costs in all the Courts. 


Appea allowed, 


MADRAS HIGH COURT,’ 
Зкесомр Отг, Apewat No. 1779 or 1919. 
August 11, 1920, 

Present:— Justice Sir Abdur Rahim, Kr, 
and Mr. Jnstioe Oldfield, 
VEMANNA VENKATAOHELLA NAIDU 
— PLAINTI FP— APPELLANT 
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ETHIRAJAMM AL—Deranpart No. 3— 


RESPONDENT. , 
Hadras Estates Land Act (I оў 1808), s. 6—Tenant 
continuing in possession ajter sale of holding, statua of — 
“Having held land аз а ryot", meaning of. 


Prior to the Madras Estates Т and Actcoming into, 
force, the holding of an ocoupancy tenant was sold 
in execution of a decree for rent and purchased by 
the landlord who did not obtain actual possession, 
the tenant continuing in possession. Їп a suit to 
recover possession brought after the enforcement of 
that Act, it was pleaded that, by virtue of section 6 
thereof, the tenant had acquired a permanent right of 
occupancy: when the Act came into force, and was, ' 
therefore, entitled to resist the suit : 

Held, that after the sale of the holding the posses. 
sion of the tenant was that of a trespasser, and as he 
had no interest left in the holding he acquired no 
right by virtue of section 6 of the Madras Estates 
Land Act. [p. 19°, col z] 

The phrase “having held land as а ryo?” in the 
explanation to section 6 of the Act, means that the 
interestin the laud of a person has continued till 
the commencement of the Acbst least ass tenant-ate 
will, und he is actually in possession at that date. 
[р. 193, col. 2.] 


Second appeal against the decree of the 
District Court, South Areot, in Appeal Suit 
No. 771 of 1917, preferred against the deereo 
of the Court of the Distriet Muusif, 
Sholinghur, in Original Suit No. 642 of 
1916. 

Mesara, К. Raih Aryar, Musalarpa 
Reddi and D. Srinivasa Rao, for ihe Appel. 
lant, ` 
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Mr, О, Narasimha Ohariar, for the Respond- 
ent, 

JUDGMENT, 

OLDFIELD, J., delivered his separate judg- 
ment on 19th August-1920, having expressed 
his вопвотгепое with Abdur Rahim, J, on 
llth August 1920,  . 

Аврув Rasim, J.—I must hold that the 
learned District Judge is not right in saying 
that there was no proper proof of the 
existence of attachment at the date of the 
purehase of the third defendant. As a 
matter of fact, we have got the attachment 
list of 1902 to show that the property 
was under attachment, and if, at the time of the 
purchase by the third defendant whish was 
in 1902, the attachment had been raised, it 
was for him to prove it. The learned 
Distriot Judge ought to have proceeded on 
the assumption that the attachment aon- 
tinued. That being so, the purchase by 
the third defendant ean be of по avail 
against the first defendant or his vendee. But 
it is argued that, under sestion 6 of thd 
‘Madras Estates Land Act, the tenant of 
the third defendant acquired a permanent 
right of oscupansy when the Act came into 
foroa, i.e, in 1908, although the holding had 
been scold before that date and purchased 
.by the first defendant, the landlord, in 
exesution of his deeree for rent, In support 
of this position -a ruling of the:Division 

. Bench of this Court has been put forward ; 
Stvapada Mudali v. Pitty Thayagaraja (1). No 
doubt that decision supports the contention 
of the respondents, but with all respeot to 
the learned Judges | find myself unable 
to agree with them. The first step in the 
reasoning in that judgment is that а ryott 
land, although brought to sala by the 
landlord and purchased by him, does not 

'eense to be а торії land. I am pre: 
pared to accept that proposition. But І 
am unable to see how the next step in 
the reasoning is made out, namoly, that 
& tenant whose holding has already been 
sold and who had, therefore, no interest 
whatever left in the holding aequired any 
right by virtue of section 6. Before see. 
tion 6 ean be applied, apart from the 
explanation, whish I shall presently consider, 
it must be shown that the man in posses- 
sion is & ryof within the meaning of the 
Aot, and а yo has been defined as a 

' (1) 27 Ind, Cas, 383; 27 M. 1, J, 665. 


13 


person who holde agricultural land paying 
rent tothe landlord. Here it is not sug- 
gested that, after the holding of the third 
defendant had been sold, he either paid 
rent or in any other way attorned to tha 
landlord. He remained in possession after 
his holding was sold merely as & trespascer. 

Reliance is plased on explanation to 
sestion 6. In my opinion the explanation 
does not extend the ssops of the section 
itself to the extentclaimed. The explana- 
tion is to this effect: “For the purpose 
of this sub-sestion, the expression ‘every 
туо now in possession’ shall inolude every 


person who, having held land as a ryot, 
sontinued in possession of sush land at 
the eommensement of this Aot." If we 


ore to give any forse to the phrase “having 
held land as a rycé’, it must mean that 
в person whose interest in the land hag 


“gontinued till the commencement of the Aat 


at leas& as a tenant at-will and who ia 
actually in possession a^ that date. To 
give avy other meaning to this explanation 
would be sonferring very valnable rights 
on а person whose possession is that of a 
mere trespasser and who has no sert of 
right in the land recognised by law at all. 
In this ease, the third defendant sontinuing 
in possession of the land even after the sale 
was not only a trespasser but wes acting in de 
fianee of the law, It must be eonoeded that, 
if there bad been а final deoree declaring that 
the third defendant had no ussupanoy rights 
passed before the Act same into force, section 6 
would not help him at all as the land would be 
exempt from the operation of seation 6 as ‘old 
waste’. Can it be said that, where the holding 
itself has baen sold and the tenant has ceased to 
have any more interest in the land, he 
is in a better position? The fast that the 
land does not lose its туой character has un- 
doubtedly this effect, that if the land-holder : 
thereafter lets any other tenant into posses- 
gioh for the purpose of sultivation then 
that tenant will acquire ocoupanoy rights 
in accordance with the provisions of the 
Act, That is to say, by the purshase the 
landlord does not add to his horoe-farm 
lands and the land remains a ryott land 
throughout. The desision of the Fall 
Benah in Gorakala Kanafaiya v. Janardha 
Padhat (2) does not, in my opinion, in any” 

(2) 8 Ind. Cas. 736; 36 М. 489; 21 М, L. J, 8] 
(1910) M, W. N. 841; 9 M. L, T, 64, 


. first defendant as в 


‘there. 
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way toush the present question for there the 
only question was whether а deorea of the 
Court of trial is a final deores within the 
meaning of the definition of "old waste" in 
section 3 before the time for appeal haa ex- 
pired. The other desision referred to in 
Stoapada Мийаї v. Pitty Thayagaraja (1) ів 
the deaision in Markapuli Heddiar v. Thandava 
Kone (8) bat the judgment is very brief, We 
do not find that the facts are fully given 
We do not know from whom the first 
purehase was, whether the original ryot or 
somebody else, In my opinion, therefore, the 
the defence of the third defendant under sec. 
tion 6 of the Madras Estates Land Actis bad. 

When the third defendant bought the 
land in dispute there was a  usufrnetuary 
mortgage outstanding in favour of second 
defendant and that mortgage was paid off 
with the purshase-money. That being so, 
the learned District Judge finds that 
the third defendant must be held to be 
subrogated to the rights under the usu. 
frustuary mortgage and by virtue thereof 
he will be entitled to possession of tbe 
land until he is redeemed. The learned 
Vakil for the appellant, therefore, applier to 
tis for leave to amend the plaint so that 
the plaintiff may have'a deoree for redemp- 
tion in this suit. No sush application was 
made to either of the lower Courts and 
we do not think that, in the cireumstanoes 
of this ease, we should be justified in 
allowing amendment of the plaint at this 
stage. It is not suggested that the right 
of redemption will in any way be barred, 
It wil be open to the plaintiff to in. 
stitute a separate suit for redemption if 
he so shooses, Woe also considered whether 
the plaintiff might not be entitled to 
recover the purobase-money from the 
consideration for 
the sale was paid to him. But as the 
first defendant has not been made a party 
to this appeal we oannot grant the appel. 
lant any such relief. 

The result ia that the appeal must be dis. 
miseed with costs, 
kOuprienp, J.—The facts, as I take them, are 
that the appellarit plaintiff is the purohaser of 
the item now in dispute from the first defend. 
„ant, who bought the saleable interest in 
b ofeits defaulting tenant in a rent-sale 


(8) 25 Ind, Сав, 016; (1014) M. W. N; 793, 


ia 1907, First defendant gave a delivery 
raseipt but did not obtain astual possession, 
probably besanse in 1892, the land had been 
transferred to the possession of sesond defend- 
ant by а mortgage, Exhibit V, whieh, with 
referense to seation 38, Aat VIII of 1865, 
and Bajagopalachari v. Subbaraya Mudali (4), 
was not affeated by the rent-sale and had been 
sold in 1902 by Exhibit VI to third defend. 
ant whois now in possegsion part of the pur- 
ehase-money having been paid to the sesond 
defendant in dissharge: of his mortgage. 

Plaiptiff'r8 eontentions are that third defend- 
ant has no right tn ratain possession or, 
alternatively, that he should surrender it on 
being reimbursed what he spent in respest 
of the suit item on redeeming Exhibit V, 
the necessary amendment of the plaint being 
permitted. I agree with my learned brother 
that the former is unsustainable and deal 
only with the main argument with whish 
third defendant, bas resisted the latter that, 
because he was in possession af the oom- 
menocement of Ast I of 1903, he is ene 
titled under the explanation to sestion 6 
(1) thereof to resist plaintiff's suit for 
possession on the ground that he has ao- 
quired an oooupaney right, 

The period for which third defendant has re- 
tained posseseion sinae the rentesale, falls short 
of any by which plaintiff’s right to sue 
for possession or redemption ean be barred, 
and there is no question of estoppel. The 
argument is, ther, that. the eharaeter of 
the possession referred to in the explana- 
tion to seation 6 (1) being undefined, even 
such possession ав third defendant's or а 
.defaulter's (for no attempt has been made to 
Show that third defendant is in a better 
position than his transferor) will confer oson- 
pansy right. To take first the case of a de- 
faulter who has lost his interest in the land 
by а rent-sale and continues in possession 
in disregard of its result, there is every 
reason why he should not profit by his 
condnst: and aconstruotion of the explana- 
tion, whioh would enable him to do во, 
Should, if possible, be avoided. True, sueh 
в Sonsíruetion was adopted in Sivapada 
Mudali v. Pitty Thayagaraja (1),-Bot it was 
‘supported only by reference to а distum 
contained in the referring order in 
Gorakala Kanakaiya v. Janardha Padhas (ч) 


a 7 M, 81 (F.B,);7 Ind. Jur, 624 2 Ind. Deo, (х.в.) 


, 


^ 
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and to the landholder’s obligation under 
веайоп 8 (1) to hold the landas landholder 
notwithstanding his purshase of tbe 
ocoupanoy right. With all respect, these 
reasons seem to me insuffisient. Gorakalz 
Kanakaiya v. Janardha Padhat (2) was not 
desided with referense to section 6 or the 
explanation now in question : and the 
dietum referred to is only a gansral warn- 
ing against confusion between possessicn 
and title, not an attempt to interpret the 
former expression with reference to ita 
sontext in that explantion or the intention 
of the Legislature. Sestion 8 (1) no donbt 
entails that the land, after the landholder’s 
purehase, remains туо: but it does nof 
purport to affest the oharaoeter of. the 
possession referred to in sestion 6 (1) or iis 
explanation and eannot do so, 

As regards the intention of the Legislature 
in the latter provision, there is every reason 
against supposing that the result already 
referred to was contemplated Бу it, In the 
context the body of the section refers to 
ryots in possession or to be admitted by 
the landholder in the future, and itis to be 
supposed that the explanation refers to 
possession of a similar kind and to sases of 
a similar legal origin, sush as those of 
holding over and the like. Certainly, such 
an interpretation is preferable to one by 
whioh it would not merely spesify one 
elass of cases already described in more 
general terms, but would extend tha ssope 
of -the substantive provisions in a different 
direstion ; and I, therefore, agree with my 
learned brother that we must adopt 
it. 

The foregoing proceeds ор the assumption 
which was made in argument, that third 
defendant is in the same position as the 
defaulter, his transferor would have been 
in, if һе had retained possession, But his 
actual position has been stated and since he 
eannot plead his purshase against plaintiff's 
rent sale hia possession must, for the 
present purpose, be regarded as authorised 
only by the mortgage, which he discharged : 
and then the objection to the applisation 
in his favour of the principle of the decision 
in Stvapada Mudali v. Filly! Thay :garaja 
(1) is no Jess. For, whether or no, the 
learned Judges were consitent in eonseding, 
as they did, that rights in the kudivaram 
interest өв between rival olaimanta other 
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than the landlord are not intended to ba 
affested by section 6 (1), there is still the 
fact that the equity of redemption of the 
mortgage must have been inoluded in the 
saleable interest of the defaulter, whieh the 
landholder bought, and will be unenforeeable 


“if third defendant's aonstruetion prevails, 


The result would be that a mortgagee 
with possession, perhaps with a portion of 
his term still outstanding, at the som- 
mensemont of the Act would, in virtue of 
that possession, acquire a new title, by 
whieh his liability to redemption would 
bs extinguished: and, in the absense of 
anything clearly or directly abrogating the 
established mortgage law in such oases, that 
cannot be accepted. 

Plaintiff’s right being to obtain possession 
on payment to third defendant of the amount 
spent by the latter in redeeming the mortgaga 
on hia item, 15 oannot, I agesas with my 
learned brother, be exersised in these 
proceedings. i, therefore, вопопг in dismissing 
the appeal with sosta, ~ 

M. 0, Р, 

Appeal dismissed, 


CALOUTTA HIGH COURT, 
От. Suit No. 1012 or 1918. 
January 21, 12719. 
Present: — Mr. Justice Rankin, 
BAL MUKUND RULA—PLAINTIFF— 
versus 
GOPIRAM ВНОСА —DmzrRNDANT— 
Arbitration —Agreement to refer disputes arising out 
of econtraot —Several disputes—Successive awards, 
whether permissible, 


Where by the terms of a contract the parties agree 
to refer all disputes arising on, or out of, it to arbitra- 
tion, the right to make a submission is not exhausted 
by reason of the mera fact that one award final and 
complete has issued from it: *there may be an 
indefinite number of awards, as it is possible to have 
further disputes over the same flaim which are not 
covered by the firstaward,and the arbitrators fave, 
jurisdiction to make awardsefrom time to time in 
disputes arising out of the contract, as such 
disputes arise. Гр. 198, col, 1.] 
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Sir B. O. Mitter (with. him Messrs. A. N. 
Ohaudhuri and S, M. Bose), for the Plaint- 
iff, 

Mr. L. P. E. Fugh (with him Mr. N. 
Sircar), for the Defendant. 

JUDGMENT.—By a oontract of 186 
December 1917, made on the ordinary form 
of the Indian Jute Manufasturer's Associa- 
tion, the plaintiff agreed to sell to the 
defendant three laos of yarda of Hessian 
sloth. The only express terms whish require 
notise are three :— 

Delivery of the said goods to be given 
and taken as follows :— December 1917. - 

Hach month's delivery to be treated asa 
дівііроё and separate contract, 

Any dispute whatsoever arising on or 
out of this sontrast shall be referred to 
arbitration under the rules of the Bengal 


. Chamber of Commeroe applicable for the 


time being for decision, and such decision 
shall be accepted aa finaland binding on 
both parties to this contrast. The award 
may, atthe instance of either party, and 
without any notice to the other of them, be 
made a rule of the High Oourt of Judicature 
at Fort William. 

These three terms are all part of the 
printed form with the exesption of the 
words “December 1917” at the end of the 
first. 

The seller by his Counsel has been 
eareful to make olear that it is not disputed 
that the sontract is, by the usage of this 
market, an instalment contract in so far 
that it is open to the ‘buyer to require 
delivery in separate quantities, at all events 
if each benot less than 50,000 yards, and 
in this further sense also that the buyer 
may, if he likes, require performance as to 
ару such quantity taken separately either 
by giving due shipping iustruetions to the 
seller or by demanding Mill’s pucca delivery 
orders, E 

Of the three laos of yards contracted for, 
one-half lac was duly delivered and msy 
now be ignored. No delivery was in fact 
made of any part of the remainder, whioh 
divides itéelf into three separate lots, 

The first lot is of 50,000 yards for 
whioh a formal shipping instruction for the 
“City of Caleutta” was given on the 15th 
"of Desember. Vesgel was not ready to 
load. On 7th January buyer offers to take 
at onse а delivery order, Delivery having 
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been made in neither form, buyer on the 
18th January sends his difference bill by 
registered post claiming Rs. 8,750. Seller 
refuses to pay. On the 28th February an 
arbitration by the Ohamber of Commeraee is © 
demanded by the buyer, and proceedings, 
strietly sonfined to this’ slaim, took their 
course under this demand, resulting on 24th 
July in an award of the sum olaimed to 
the buyer with oertain interest and oosta, 
This is the first arbitration ease, 

The second arbitration ease had refer- 
rense to 1,00,000 yards for whioh another 
shipping instruetion was given on 15th 
Desember—this time for the “Chile”, The 
seller finding that the vessel would not 
begin loading till the 2nd of January, 
diselaimed responsibility. Buyer insisted, 
On the 7th January buyer asked for im- 
mediate shipment or elee delivery order, 
On the 18th buyer sends another difference 
bill, this time for Rs. 17,750, on the 
footing of the ргіве at whieh the goods had 
been bought against him by his buyer. On 
the 19th the seller .tendered delivery 
orders which were refused. On the 21st 
the seller returned the difference bill and 
slaimed to cancel the contrast besause of 
that refusal. Onsome date, before the 9th 
of April,  Kanoria and Оо, who had 
bought from the buyer, olaimed arbitration 
between themselves and him. This had 
resulted in an award in their favuor before 
the 24th of June. Ор the 9th of April tbe 
buyer’s second case against the seller was 
commensed, claim being made in the alter. 
native either for the amount of the differense 
bill or for suoh sum as might be awarded 
to Kanoria and Co. 

The third arbitration oase was поё som: 
menoed till the 21st of June. It eoneerned 
two quantities of 50,000 yards eaob, one 
for the “Chile” and one forthe ‘Talabat’, As 
to this I have only the buyer’s oase: the 
seller's case never having been lodged. The 
buyer claimed that shipping instructions 
were given on 14th and 2lst Desember 
for these boats respestively ; that on 2nd 
January 1915 he received two letters dated 
29th Desember in whish ‘seller said the 
‘Chile’ was not yet in port and that the 
'Talabat! bad left long before due date, 
That onthe 3rd January buyer wrote that 
the goods for ‘Talabat’ should be put on the 
“Ойу of Manahester’ and on the 4th that he 
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would take Mill's pucca delivery order for 
the other lot. That in theend the seller 
did neither. That on 15th January the buyer 
gave notice that his bayera had  baazh 
against him as regards the Ону of 
Manchester’ consignment, That on the 16th 
he demanded a delivery order for the other 
lot by the next day, and that next day his 
buyers had bought against him for this 
lot also. That the seller refused to recognise 
this liability, That afterwards buyer settled 
with one of his buyers on 25th February 
for 7,250 with seller's. consent and on 
seller’s promise to pay. Thatin May he 
settled with his other buyer for the same 
sum on the basis of an award obtained 
against that buyer by a firm to whom he 
had in turn re-sold. 

Now, all that seller did in the third 

arbitration ease was, that on the 18th July 
be applied to the Tribunal for time to file 
his oáse, and on 25th July for more time, 
and in the end was given till 3rd August by 
& letter dated 27th July. 
: On the 25th July, as I have said, an 
award in favour of the buyer was made 
in the first arbitration ease betwuen these 
parties, and by letters of Ist and 3rd 
August from seller's Solicitors to the 
Tribunal, the seller set up his present olaim 
that the Tribunal had no jurisdistion to 
proceed with the sesond and third aasee, 
since in the matter of the contract of lst 
Deoember there had been an award, whieh 
award they say, wifh  complisated ір. 
"eorreotness, "has resulted in а deoree”. 1t 
is given as additional ground that the olaim 
in these sases had arisen completely at the 
time of the Tribunal’s decision, In thia 
action brought by the seller I have to say 
whether his  eontention ів correct, and 
whether he is entitled to any relief авоогӣ- 
ingly. 

It was argued for the seller that while 
the contract was for delivery by instalments, 
it was one single contrast in the sense 
that there was one promise, one sovenant 
to whioh all the breashes have referenooe. 
That onse one award is made under the 
arbitration elause ina complete form вар. 
able of enforcement at law, the Tribunal is 
junctus officio and there oan be no jurisdic. 
tion to makea second. That in this ease 
all the alleged breashes were complete some 
time before the 25th February 1918 when 
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the first arbitration ease was started. That 
there was only one sause of action, «vis, 
failure to fulfil the promise to deliver 3 
lacs of yards. That the buyer has split up 
his aause of nation and made three eases 
out of one. And that this aourse is so 
unjust and unreasonable that, at all events, 
the prinsiple which underlies Order II, 
rule 2 of the Civil Procedure Code, if 
not that rule itself, should be applied 
by me as a ground for holding that the 
Tribunal has no jurisdiotion to entertain the 
second and third proseedings now. 

The buyer's Counsel, in reply, founded 
upon а oustom, alleged in his written state. 
ment to obtain in this market, to the effeat 
that when orders for delivery in different 
lots sre given, the original oontraot besomes 
divided into as шару sontracts as there are 
separate lots, 

He further raised an issue of faot that, 
whether auch eustom exist or not, the 
seller has by his conduct assented to this 
contrast being treated as several separate 
contrasts. 

Apart from these questions of fast, he 
took oertain objections logieally prior to 
these issues. He osontended that the 
Tribunal has jurisdietion to decide both 
these issues and that they are not triable 
by me. 

He contested the proposition that, apart 
from sush a custom, the first award pre- 
oluded the Tribunal from entertaining the 
other cases, 

As regards the principle of Order II, 
rule 2, he said that this objeotion applied 
at the initiation of the other oases and that 
either it does not go to the jurisdiction of 
the Tribunal, or, if it does, the seller cone 
sented to such jurisdistion by filing his 
written answer in the second case of the 
lith June 1918 and by his applications to 
the Tribunal on 18th and 25th July for 
time to file his anawer in the third. 

Lastly, and as-an answer good in all 
events, he said that where an arbitrator 
has any jurisdiction in law no injunotion 
or other relief is obtainable to stay his 
hand, and the only source іФ to take objestion 
when the nullity is sought to be enforced . 
as valid, е M 

(A вору of the issues as settled and agreed 
on is annexed to this judgment). 

To the oontentions of the buyer as to 
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eustom, the seller's Counsel intimated that 
he would contest the  existense of the 
eustom, He argued further that the oustom 
was contrary to the express words "each 
month's delivery to be treated as a distinct 
and separate contrast” and was invalid as 

unreasonable, 

I agreed that evidence as to the existence 
of the custom pleaded by the buyer should 
be reserved until after my desision on the 
prior points, The doouments in the three 
arbitration gases were prodused and it was 
agreed tbat I should deside the preliminary 
points on these. 

Now, [ will take the contract in the sense 
admitted by the seller, as stated at the oom- 
mencement of this judgment, and I will 
examine as to whether or not he has estab- 
lished that the Tribunal is now without 
jurisdiction to decide the seoond and third 
arbitration cases. 

I, First, is it true of a submission, ‘mich 
as was in this contrast, that under it 
there san be only one award, meaning 
thereby & final and complete award en- 
forseable in law? In my opinion there 
may be an indefinite number of such 
awards, as many awards as there are dis- 
putes arising ont of the oontraot. The aub- 
mission, if if be in the terms which are 
present in this contrast, is not exhausted 
by reason of the mere feo’ that one award, 
final and somplete in itself, has issued from 
it. The arbitrators are not functus offic, 
one item cf their duty done, their duty 
remains their duty. 

The completeness of the first award, so 
far as regards its own subject-matter, has 
nc relevance lo the present point. An 
award whioh is incomplete as regards a claim 
‘may yet be good if complete as regards 
those matters in dispute with referense to 
the slaim, which were submitted to ethe 
arbitrators. In such a ease it is possible 
to have two awards over the same claim, 
because it is possible to have further dis- 
putes over the same olaim, disputes not 
covered by this first award. An award 
final and complete as regards в claim pre- 


eludes another” as to that claim only, 
thie, not because the number of awards 
would be getting high, but Беса: зе 


there is nothing farther to dispute without 
disputing the award itself, 
This ig my view of the effeat of the 
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unreported ease of Chandan Mall v. Donald 
Campbell &  Co.* desided іп the 
House cf Lords on 4th Desember 1916. ° 
The judgment in the Court of Appesl and 
the speeahes of the Lords of Appeal will 
be found in the paper- -book in Appeal No. 

49 of 1917 in this Court. (Suit No. 1094 
of 1916). The terms cf the submission are 
for this purpose indistinguishable from those 
I bave to deal with, and will be found at 
page 170 in the judgment of the present 
Master of the Rclle, Rule 26 of the 
Bangal Chamber of Commeree Rules does 
not, in my opinion, eut down the  juris- 
diotion cf the arbitrators to make awards 
from time to time in disputes arising out 
of the contract as such disputes arise, 

11, Inthe second place, on the footing that 
the breaches alleged in the latter oases 
are all breaches of the same promise as 
grounded the first award, I have to decide 
whether the arbitrators are without juris. 
diction to award upon them now, This 
contention of the seller must be pat upon 
one or more of the following principles :— 
ves judicata, bar by ‘snit, principles of: 
common law or equity analogous to these, 
or such a construction cf the submission 
as wonld exclude from its ambit any right 
to entertain proceedings  whiob, if before 
a Court of Justice, would be held an abuse 
cf the prosess of the Court. 

I think it will re-pay the trouble to 
make the hypothesis that on 28th February, 
9th April and 2ist June the buyer had 
commensed three several suits in а 
competent Court subordinate to this Court 
for breashes all prior to the 28th of 
February and had recovered judgment in 
the first suit on 25th July. Inany баве, 
for the sake of clearness I will do во. I 
think the position then would have been 
ав follows :— 

(1). The lower Court would have had 
jurisdietion to decide whether the later 
савез come within Explanation 1V in seo. 
tion 11 cf the Code. I think it wonld be 
bound to hold that they do not: but if they 
do, and sush Court wrongly held that they 
do nof, the only remedy would be appeal, 
No question of jurisdiction would arise, and 
no remedy under sestion 115 of the Uode 
would he arpronriate — Suab questions eonld 
~The judgment is printed i as ; Appendix A to 64 
Ind, Oas, 256— [ Ed.) 





Yol, LX] 
BAL MUKUND RUIA 9, GOPIRAM BHOTICA, 


only arise in a limiting sase, e.g., if on 
the footing that seation 11 did apply the 
Court had refused to give effest to the 


law orif it held wrongly on a point quite. 


uanarguable. 

(2). The same observations apply to a 
plea under Order IJ, rule 2, but with this 
difference, I think (assuming no 
sustomas the buyer alleges) that such 
lower Court, to decide rightly, would have 
to hold that the later cases were hit by 
the rule. But again no question of juris- 
diction would arise if its deoision were 
merely wrong, if, e. 0., it purported to 
dispense the plaintiff from the provisions 
of the rule, that would be another matter. 
It is to be observed that the presenee or 
absence of a judgment in the first suit would 
be wholly irrelevant in dealing with this plea. 

(3) If, putting aside the Code, the plea 
to tke later suits fell to be considered at 
Common Law, I think myself that to reject 
it wculd be right. Sueh an objestion must 
be matter of substance and I think has 
to fulfil oertain technical conditions even 
then. In Brunsden v. Humphrey (1) Bowen, 
L. J, ssid: “The rule of the ancient 
common law is that where one is barred 
in any action real or personal by judgment, 
demurrer, confession or verdist, he is 
barred as to that or the like astionof the 
like nature for the same thing for ever." 
In the present oase and on my hypothesis, 
would these actions be ‘for the same thing” 
in substance P І think there oan be but 
one answer, and the only way to attempt 
another is to insist upon the unity of the 
promise аз making the cause of action 
teshnisally the same. On thia І will quote 
farther from the same great authority: 
‘The principle is frequently stated in the 
form of another legal proverb nemo debet 
bis vexari, pro easdem causa It ів a well. 
settled rule of law that damages resulting 
from one and the same cause of aotion 
must be assessed and recovered опов for 
all. Tbe difficulty in each instanse arises 
upon the application of this rule, how far 
is the cause which is being litigated 
afresh the same cause іп substanse with 
that which has been the subject of the 
previous suit P “The principal considera. 
tion" says DeGrey, O, J., in Huchin v. 


* (1) (1884) 14 Q. B. D. 141 at p. 146; 53 L, J. Q. В, 
416; 51 L, T. 529; 82 W, В, 944; 49 J. Р. 4, 
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Oampbell (2) “is whether it be presisely the 
same cause of action in both, appearing 
by proper avermenta ina plea or by pro- 
per fasts stated in a spesial verdiet or 
a spesial case.” ` And one great eriterion," 
he adds “ of this identity ie that the same evi- 
dense will maintain both aetions ".., ... The 
question, " says Grose, J., in Seddon v. Tutop 
(3) "ig not whether the sum demanded 
might have been resovered in the former 
action, the only enquiry ie, whether the 
same eause of action has been litigated and 
eonsidered in the former action. "..... t is 
evident, therefore, that the application of 
the rule depende, not upon any teohnioal 
consideration of the identity of forms of 
action, but upon matter of substance. 

This passage, if only in view of the 
last words covers and disposes of the 
objection which I am now considering in 
this oase. 1 take the principles there laid 
down to be first  prineiples ; not mere 
axlomuta meit1, true only of the spesial 
range of facts then before the Court. 

(4) Before parting with my bypothesia of 
these oases being brought as actions, I have 
only to say that if, before the first had been 
decided, application had been made to 
strike out the others as oppressive or as an 
abuse of the process of the Court, it would 
have been wrong and unreasonable to do 
more than to consolidate the astions and 
to make the buyer pay costs thrown away. 
If such application had been made after 
judgment in the first oase, in view of the 
lateness of the application, it would pro- 
bably have been wrong to accede to it at 
all so far as regards the second ease. As to 
both sesond and third, an order to strike 
out would have been improper, some terms 
as to costs would at the utmost meet the oase, 

When I come to consider the seller's 
eontentions as applisable to proceedings by 
arbitration, none of his points as to want 
of jurisdiction besome any stronger. If into 
this submission Iam to import any condi. 
tions against  multiplisity of arbitrations 
for the same thing, I know no better 
prinsiples than I have st&ted from Lord 
Bowen and I should nota be any eatrister 
than the language of seotion 11 of .the, 
Code, which many Judges have thought too 

(2) (1772) 2 W. Bl. 527; 96 E. В, 487, 

(3) (1796) 6 T. Е. 607; 1 Esp. 401; 3 R. R. 274; 101 
Е, Б. 729. _. 
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Bat tbat is for the arbitrators and 
not for me. In Donald Oampbell’s case Lord 
Sumner said this: “ insidentally the effect 
of a prior award might some into question 
in an arbitration upon dispute srising ont 
of a osovtract if the defendants alleged 
that the. claimants denied that the award 


striot. 


already made had desided the matter in 
dispnte. ” 
18, further, I import into this submis- 


eion an implied term whieh wonld exelude 
oppression or abuse of prosesa the fasts here 
do not some within it. 

Lastly, evenif I streteh the prinsiple of 
bar by mere suit to arbitration eases I 
cannot make it go to jurisdiction and, as 
the seller has taken steps in both of the 
later «ases, my difficulty would be in- 
sreased. Besides, I have no right or in- 
slination to stretch 16 at all, Order П, 
rule 2 is a special provision doubtless of the 
eompletest wisdom but. unknown to the Oom- 
‘mon Law, one, moreover, whioh attaches 
an indiscriminate and indeed inealoulable 
penalty. to а sondition difficult to define, 
There is, 1 think, a cardinal error involved 
in any attempt to appeal even to the 
principle on which the rule is founded for 
ihe jurisdiction of an arbitrator depends 
not upon the  existenee ofa olaim or the 
acorual of a cause of action, but upon the 
existence of а dispute. And his right to 
entertain a second саве depends not on the 
identity of the cause of action but on the 
identity of the. matters in dispute. Where 
there bas been an award not set aside, 
everything decided by it will be deemed 
conclusively to have been dispnted. The 
firat award, if valid, covers the whole 
of the issues raised and covers nothing 
else; any isene not raised is, if disputed, 
another dispute, In the casereferred to 
already , the House of Lords applied this 
principle to affirm the validity of a sesond 
award on what was really the same olaim. 
Of suah a овве it is important to say, and 
I think the Honse of Lords has implied, 
that the sesond dispute must arise subse- 

. quently to the first, But in other oases 
gush a requirement would be either mean- 
.ingless or wrong, If a dispute exists now; 
if neither party treated the issue as in 
dispute upon the previous arbitration; if 
it is not in substance a dispute about the 
same thing ог соуегед by the first award; 
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then the'most positive proof that the 
parties were in difference about it before 
the first ease was launched, will not affect 
the arbitrator’s jurisdiation. 


In the present ease, whether the contract 
was one or several, there is no room for 
doubt that the three oases were distinst 
disputes about separate instalments. The 
shipping  instruotions are separate; the 
correspondence throughout is kept entirely 
separate on both sides; separate differense 
rates are claimed, separate difference 
bills delivered. Though under the same 
contract, they are in no way mixd up: the 
course of business requires that they should 
not be: buyer end seller as to eaoh consign 
ment being links in a shain which stretehes 
between mill and shipper— for all they know, 
links in a different shain as to eaoh different 
consignment, 


Having gone through the parties’ state. 
ments in writing before the Tribunal, ani 
the exhibits submitted, { think the oase! 
were very different in many ways, Hash 
is а story with eomplieations of its own: 
though the general nature and some im- 
portant fasts are the same in all Whether 
on a trne view of the parties’ rights the 
cases, stripped of all irreleyancse, wculd 
beeome more similar or more divergevt, is 
а question. It may even be that one short 
answer would deeide them all, But the 
parties! own views sre what constitute the 
dispute, and have in this ease sonstituled 
three disputes 


For these reasons, apart altogether from 
any custom not admitted by the seller, I 
think he fails upon the merite, and I prefer 
to deside upcu that ground, I think he 
has no equity ard no grievanee, and that 
bis effort to impugn the arbitrator’s jurisdic- 
tion comes to nothing. I find against him 
on the third issue, and his other difficulties 
need not be discussed. 


I sustain the objeation taken by Sir 
Benode .Mitter at the conslusion of the 
plaintiffs’ ease. I hold that there is no ease 
to answer, and I dismiss the action with 
sosta. s 

Issues. 
. (a) Has the Obamber of QCommeroe 
jurisdiation to adjadioste -upon ;:usages 
pleaded in wrilien statement? : 
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(b) If во, 
injunction ? 

(e) Is the question as to what eustoms 
prevailed, triable by this Court? 

(d) Has the Ohamber of Oommeree 
jurisdiction to adjudieate upon the conten- 
tion of the defendant that the plaintiff has 
assented to the contrast being treated as 
several separate contrasts, 

29. Assuming usages pleaded do not 
exist, will this Court restrain the arbitra- 
tion ? 

3. Is the Chamber of Oommerce pre- 
eluded from entertaining the sesond and 
third sases by reason ofits first award Р. . 

4. Is the plaintiff by his conduct pre. 
eluded from questioning the jurisdiction of 
the Chamber ? 

5. Do the usages pleaded in fuot, exis? 


will this Court interfere by 


Action dismissed, 


MADBAS HIGH COURT. 
S&ooxp Озу, ArPEAL №. 493 or 1918. 
April 14, 1920, 
I regent: —Justice Sir William Ayling 
Kr.,and Mr. Justise Krishnan. 
' ASIA BIVI AND oTstR3—PcatntiFF3s— 
APPELLANTS 
versus 
SEHU MOHAMED ROWTHHR avp-orners 
——DaFEND, NTS Nos, 2 TO У AND 
worBany OF PUAINTJEE No. 3— RESPONDENTS. 
Civil Proeedure Code (Act V of 1908), s. 13, О. IX, 
тт. 8, 9, effect of, as res judicata— Declaration, suit for, 
dismissal of—Possession, suit for, whether maintainable 
—Cause of action. 


Where & suit is dismissed for default under rule 8 
of Order 1X of the Civil Procedure Code, rule 9 of that 
Order has not the effect of res judicata ona subse- 
quent suit, because there was no adjudication on 
any of the issues in the former suit ; the rule merely 
bars a second suit on the same cause of action, [p. 
201, col. 2; p 202, col 1.] 

Where a suit for a devlaration that an alienation 
in favour of the defendant was invalid was dismissed 
for default and the plaintiff subsequently brought 
a suit for partition and separate -possession of his 

share : 

Held, that the canses of action for the two suits 
- ‘were différent though the title ‘alleged was the’ same 
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and the second suit was not‘barred by reason of the 
dismissal of the first suit under Order IK, rule 9, 
Civil Procedure Code, [p. 208, col. 2.] 


Naganada Iyer v, Krishnamwrthi Adyar, 6 Ind. Cas. 
233; 24 M. 57; (1910) M. W. N. 21?; 8 M. L. T. 60; 20 
M. L. J. 535, distinguished. 

Sesond appeal against the decree of the 
Court of the Subordinate Judge, Tuticorin, in 
Appeal Suit No. 1 of 1917, preferred sgainst 
the decree of the Court of the District Munsif, 
Tinnevelly, in Original Suit No. 166 of 1915, 

FAOTS appear from the judgment, 

The Hon’ble Mr. Т R. Ramachandra Atyar, 
(with him Mr, Т, R. Krishneswamy Atyar), 
for the Appellants.—The lower Court erred 
in holding that the dismissal of Original Suit 
No, 494 of 1913 for default barred tte present 
suit.. A dismissal under Order IX, rule 9 
does not operate as res judicata. It only 
dealures that в. second suit on the same 
cause of action is not maintainable. Ohkand 
Kour v. Partab Singh (1). 

The first suit was for a deslaration that 
the sale by the plaintiff't mother, the first 
defendant, to seaond defendant and mortgage 
by &eaond defendant to ninth defendant were 
all invalid, Plaintiff alleged joint possession 
with the defendants. There the oause of 
action was to remove the оопа on the 
In the present suit plaintiff 
asks for partition and separate possession. 
Here the plaintiff wants to separate. The 
causes of action are distinct See Siliman 
Sahib v. Bontala Haman Sahib (2), Giribala 
Dosi v. Nitya Lal Sinha (3) and Ramaswamt 
Ayyar v. Vythinatha Atyar (4). 

Mr. К, Bashyam Atyanger (with him 
Messrs. N. Kun:tttaptham Aiyir and N. A. 
Krishna Atyar), for the Respondents relied on 
Noganada Iyer v. Krishnamurthi Azyar (5). 

JUDGMENT, 

Krisanan, J.—The plaintiffs are the appel- 
lants before us. Their suit has been dis- 
missed by the lower Courts tn limine, with. 
out being tried on the merits, on the ground 
that it is barred by-Order IX, rule 9, of the 
Civil Prcoedure Oode, by reason of the order 
in the prior suit, Civil Suit No. 494 of 
1913, brought by them against prastically 

(1) 16 C. 98; 15 I. A. 156; 5 Sar. P. C.J, 243; 12 
Ind, Jur, 83'; 1 Ind. Deo (м. а.) 66. 

(2) 20 Ind. Cas. 418; 88 A. 247; (1913) М. wW. х 
554: 25 M. L, J. 126. 

(3) 41 Ind. Сав. £05. 

(4) 26 M 760; 13 M. L, J. 448. 

(6) 6 Ind. Cas. 233; 34 M. 97; (1910) M. W. х, 218; 
8 M. L, Т. 60; 20,1 77985; * ^7 
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the same defendants, regarding the sams 
properties, dismissing it for default under 
rule 8. The lower Courts have held that 
the eause of action for tha two suits is one 
and the sama. The learned Vakil for the 
appellants contends that they were wrong in 
so holding. g 

In sonsidering the applicability of rule 9, it 
must be sarefuliy kept in view that it has 
not the effect of res judicato, for there is no 
adjudication on any of these issues in the 
first oase, This is pointed out by the Privy 
Counsil in Ohand Kour v. Partab Singh (1). 
The rule merely bars a second suit on the 
same oause of astion. In that oase their 
Lordships observe: “ Тһе cause of action 
has no relation whatever to the defense 
whioh may bs set up by the defendant, nor 
does it depend upon the character of the relief 
prayed for by the plaintiff. It refers 
entirely to the grounds set forth in the plaint 
as the sanse of action. or,in other words, 
to the media upon which the plaintiff asks 
the Court to arrive at а conslusion in his 
favour.” Applying this view, they held 
‘that the dismissal for default of a prior suit 
‘by the reversionere, for a declaration and 
injunction restraining the widow from alian- 
ating her hasband’s properties waa no 
bar to a anbsequent suit by them to declare 
a gift made by the widow after the disposal of 
the first suit was not valid against them. The 
ground of olaim in ore suit was the inten- 
tion.of the widow to alienate and in the 
other suit a completed alienation by her. . 

To deside the question before us we have, 
therefore, to examine the allegations in the 
two plaints, in Civil Suit No, 494 of 
1913, and in the present suit, to see if the 
two suits are based on the same cause cf 
astion, In the first suit, plaintiffs claimed 
title to a fractional share in the plaint pro- 
perties as the heirs under Mubammadan Law 
of their deceased father, Sheikh Meera 
Rowther. They stated that their mother had 
illegally sold their share to their brother, 
the second defendant, who had subsequently 
mortgaged the whole property tc the ninth 
defendant and that he had brought a suit 
„and obtained a degree for sale of the mort- 
gaged properties, They contended that the 
sale was invalid against them, as their 
mother had no authority to act as their 
guardian, under the Muhammadan Law and 
deal with (heir properties and that, even if she 
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had, the sale was vitiated by fraud and other 
grounds stated. Alleging &hemselves to “ba 
in joint-enjoyment of the properties with 
their co sharers, they sued for a dealara- 
tion of their title and for an injunction ras- 
training the ninth defendant from exesating 
his desree, That was the suit that was 
dismissed for default, In the present suit 
they, no doubt, allege the same title and the 
aame reasons for treating as invalid against 
them the sale, the mortgage and the deeree 
as well ав the subsequent Court austion-sale 
and purchase in exeoution of that deoree, 
whioh took plase sinee the dismissal of the 
frat suit. Bnt they also aver they are no 
longer willing to remain joint with their 
co-sharers and pray that the properties may 
be divided by metes and bounds and separate 


. possession of their share may be given to 


them,’ The first suit was for a deolaration 
to remove 8. oloud on their title and fhe 
second one for partition and separate posses- 
sion of the landa falling to their share. 

The relief as asked for has, no doubt, 
no direst bearing on the oause of aotion, 
but where reliefs claimed are different, the 
causes of action are generally found to be 
different. It seems to me the sause of 
astion in the first suit is not the same as the 
cause of action in the second suit, though, 
the title alleged is the same in both. Title is 
only а part of the cause of action. The ground 
of olaim alleged in the first suit is the 
alienation by the mother and the subsequent 
dealings by the alienee and his transferee 
with the properties ; whereas, in the second 
suit, there is super added the intention of 
the plaintiff not to continue any longer in 
joint possession with their во-вһагагв and the 
refusal or the failure of the latter to divide 
aud give them separate and exolusive posses- 
sion of the part of the properties represent- 
ing their sbare. Till the plaintiffs exercised 
their volition and desided to separate and the 
defendants refused or neglested to-give them 
their share, a cause of astion could; not be 
said to have arisen for the partition suit. 
That being sc,it seems to me the sauses of 
action. for the two suitsare different though 
they overlap to some extent. 

16 has been held, both here and in Oalontta, 
that the oause of action for a suit for a 
deslaration of title to property is nesessarily 
different from the sause of action for. the 
suit fpr possession, as the former requires 
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an allegation of possession with the plaintiff 
or that the plaintiff is not entitled to posses- 
Bion; whereas the latter is based on 
the allegation of possession being with 
the defendant. See Giribala Dasit v. Nitya 
Lal Sinha (3) and Siliman Sahib v. Bontala 
Human : Sahib (2). The first sase arose 
with referense to Order IX, rule 9 itself and 
though the second sase had no reference to 
that rule, it disousses the meaning of the 
expression ‘‘ eause of action” in Order II, 
rule 2 and we must, I think, adopt the 
Bame meaning for the expression in both 
rules. Reference may also be made to Rama- 
swami Ayyar v. Vythinatha Aiyar (4), where 
there is a full diseussion of the meaning of 
that phrase. 16 seems to me that а suit for 
' partition and delivery of exclasive posses- 
sion o£ part of the property, which was before 
in joint possession stands on the same foot. 
ing as a suit for possession of the whole pro: 
ty, as regards the difference between it and 
the suit for a deslaration of title. The 
cause of action in eash ease is different. 

The learned Vakil for the respondent, how- 
ever, relied on the oase of Naganada Iyer 
v, Krishnamurthi Atyar (5), as opposed to 
this view. Воб І think that ease is clearly 
distinguishable. In that ease, it is pointed 
out that the plaint in the first suit alluded 
to the Government order under whioh plaint- 
iff was dispossessed, and admitted that defend- 
ant had entered upon the land but never- 
theless the plaintiff sued for a declaration 
and injunction only as if he was still in pos- 
session (see pages 102 and 103)*, and that 
the second suit was based on the same 
grounds, nothing further having happened 
in the interval and that the only differense 
between the two suits was that the latter 
asked for possession while the former asked 
for a deolaration and injunotion only, 16 
was on this view of the faots that the 
learned Judges held that the sesond suit 
was barred by Order 1X, rule 9. I express 
no opinion regarding their view of the sace 
before them; for it does not apply here. 
They held that the addition of a prayer for 
possession, the cause of action for whieh had 
already aeorued prior to the first suit. and 
which was actually disclosed in the plaint, 
did not remove the bar ereated by Order IX, 
rule 9. In the present case there is nothing 


to. indicate that the plaintiff’s sause of вв. 
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tion for partition and separate possession 
on whish they pow sue had arisen prior to 
their first snit. 

It was further argued that the aanse of 
action against the ninth defendant was differ- 
ent from the eause of nation against the other 
defendants who are eo-sharers with the plainte 
iffs and that, so far as he was sonserned, the 
eause of action in the two sunits was the 
same. It is doubtful whether, under rule 9, 
the eauses of action against different defend- 
ants in the same suit oan be sonsidered 
separately’ at all, Assuming that it oan 
be, it is clear that the sale and purchase 
in Oourt-austion whioh took plase subsa- 
quent to the first suit gave the plaintiffs 
a fresh eause of nation to have them 
deelaraed invalid against them, The dis. 
missal of the previous suit not having 
the forse of res judicata is not tantamount to 
declaring the mortgage and decree to be 
valid and binding transastions. Their valid- 
ity aan be attacked in the present suit. Even 
as against the ninth defendant separately 
this suit ie, thue, not barred by rule 9, 

In these siroumstanoer, I have some 
the conclusion that the lower Courts were 
wrong in dismissing the plaintiff's snit as 
barred by rule У, I would, therefore, set 
aside their desrees and remand the case to 
tbe District Munsif for trial on the merits, 
Plaintiffs must have their costs in this and 
the lower Appellate Courts from the ninth 
defendant, and there will be an order for 
refund of Oourt-fees paid by them in those 
Courts. i 

AYLING, J.—I agree. 


М, 0. Р. 
Appeal allowed. 
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HE a OHANDRA CHOWDHURY t£. CHANDRA MOHAN NAMODAR, 


OALOUTTA HIGH COURT. . 
APPEALS FROM Оврккв Nos. 216 anp 253 
or 1919. 
f , June 29, 1920, 
^^ Present :+—Justioe Sir N. R, Chatterjea, KT., 
and Mr. Justice Newbould. 
HEM CHANDRA CHOWDHURY-— 
D&gOaEgE- HOLDER— ÁPPELLANT IN BOTH 
1 @75и8 Ы 
In No, 216 1919 
OHANDRA MOHAN NAMODAS AND 
OTHERH—-JUDGMENT DEBTORS— RESPONDENTS 
Ix No. 258 or 1919 
SHEIK ILEM-— RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), as amended 
by Eastern Bengal and Assam Tenancy Amendment 
Act (I of 1908), s. 147-A—Decree passed without 
compliance with provisions of section, whether can be 
objected to, in eaecution proceedings — Compromise 
decree in rent suit—Tenant taking settlement of addi- 
tional lands and agreemg to pay rent for the entire 
land— Decree, validity of, whether can be questioned 
Чт execution proceedings, 


Under the terms ofa compromise arrived at in а 
suit for rent the defendant took some additional 
lands anda certain rent was fixed for the entire 
land (original area and the additional land). 
The Court in decreeing the suit upon the compro- 
mise did not comply with the provisions of section 
147-A of the Eastern Bengal and Assam Tenanoy Act: 

Held, that the objection to the validity of the decree 
on the ground of non-compliance with the provisions 
‘of section 147-A of the Eastern Bengal and Assam 
Tenancy Act could not be entertained in execution 
proceedings. [p. 205, col, 1.] 

Sarjug Saran Lal у Dukhit Mahto, 18 Ind Cas. 809; 
17 C. W. N. 496, distinguished. 

The validity of a decree cannot be questioned in 
‘proceedings in execution thereof, even though the 
Courbin passing the decree has contravened some 
provision of the law. [p. 265, col, 1.] А 

Appeals against the orders of the Subordi- 
nate Judge, Mymensingh, dated the 29th of 
April 1919, affirming the ordera of the 
Additional Munsif, 1st Court, at Iswarganj, 
dated the 20th of Febrnary 1919. 

Babus Jogesh Ohandri Roy and Ramont 
Mohan Ohatterjee, for the Appellant. . 

JUDGMENT.—This appeal arises ont of 
proseedings in exesution of a decree for rent. 

It appears that the plaintiff deeree holder 
claimed rent (in the suit) at the rate of 
Hs. 22 while the £enant pleaded that the rent 
of the holding was Rs. 13. The parties then 
settled the ease; The defendants took some 
‘additional lande, and for the entire land 
(the ofiginal area ard the additional land) 
the rent was fixed at Rs. 22-per year. A 
decree was passed upon the sompromise, but 
the Court did uot comply with the provisions 


of section 147-A of the Eastern Bengal and 
Assam Tenanay Act. . 

T e deeree-holder having applied for the 
execution of the decree, the judgment-debtor 
raised objeotion to the exesution on the 
ground that the provisions of sestion 147-A 
not having been somplied with, the deoree 
was inoapable of execution. The  deoree. 
holder has appealed to this Court. 

The Court below relied upon the ease of 
Sarjug Saran Lal v. Dukhtt Mahto (1) in sup- 
port of the view taken by it. That ease lays 
down that the deoree for rent passed in 
ascordanse with a compromise in sontraven- 
tion of the provisions of section 147-A of the 
Bengal Tenaney Aat, 2. е,, without recording 
evidense to show what the amount of rent 
was before the dispute arose, is made with- 
out jurisdistion, and the tenant is not bound 
io have it set aside. 

It is sontended on behalf of the appellant, 


.firet, that the non-compliance with the pro. 


visions of seotion 147.A (elause 3) does nof 
render the deoree a nullity though a deores 
passed in contravention of the sestion may 
be set aside by proper proceedings being 
taken in that behalf; and seaondly, that the 
present sase is distinguishable from the oase 
reported in Sarug Saran Laly, Dukhit 
Mahto (1). ; 

The question whether a non-complianse with 
a partieular provision of the law constitutes 
an irregularity, or renders an order a nullity, 
has been considered in the resent Fall Bensh 
decision in the oase of Hridyanath Roy v. Ram 
Chandra Barua (2). It is vnnesessary, however, 
to disouss how far (if any) the prineiple laid 
down by the Fall Benoh а ввів the deoision in 
the case of Sarjug Saran Lal v. Dukhit Mahto 
(1), besause we think that the present ease 
is distinguishable from that oase. In the first 
plaoe, the sompromise in that oase settled the 
rent payable for the land held by the tenant, 
and the Court did not consider the question 
whether the effect of the compromise would 
be to enhanse the rent in a таппег or to an 
extent not allowed by seotion 29 in the oase 
of a contrast. in the present oaae, the oom- 
promise fixed the rent of the land. originally 
held, together with the additional land whioh 
the tenant was to hold under the compromise. 
It eould not ba said that there was an 


enhancement of the rent previously paid by 
(1) 18 Ind. Cas 809; 17 C. W. N. 496, 
(2) 58 Ind, Ода. 806; 24 О. W. N. 7254 81 0.1, J, 
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the tenant when’ the holding in respect of 
which the rent was settled by the sompromise, 
eomprised additional lands. Although the 
Eastern Bengal and Assam Tenancy Aot 
lays down (and the provision is similar 
to that sontained in the Bengal Tenanoy 
Aot) that the Court shall not pass a deoree 
in aesordanse with the sompromise unless 
it is satisfied for reasons to be recorded 
in writing that the terms of. the agree- 
ment or  eompromiss are sueh that, if 
embodied in a sontrast they sould be 
enforsed under the Act, the sompromise 
in the present oase, as stated above, fixed 
the rent of the lands originally held 
together with some additional lands. in 
the next place, that case was one under the 
Bengal Tenansy Act, msootion 147.À, sub. 
mention (3) of whioh provides that the 
Court shall record evidenee in order to 
ascertain whethsr the effect of the oom- 
promise would be to enhance: the rent 
in contravention of the provisions of sestion 
29 of the Act whereas the present oase is 
governed by the Eastern Bengal and 
Assam Тепапву Act which does not contain 
any provision for recording evidence. 
Lastly, the objestion to the validity of 
the decree has been raised in the pretent 
ease in execution `of the decree. In the 
ease of.' Kalipada Sirkar v, Harimohan 
Dalal (3) it was held that the Court 
executing the deoree must -take the dearee 
as if stands and has no power to go behind 
the deoree or entertain an objestion to 
the legality or correctness of the deoree. 
ln that case the deoree was passed against 
в lunatis who was not represented in the 
suit by a legal guardian and although a 
Court is not competent to make an operative 
deoree against а person not а party to 
the suit or properly represented on the 
record, it was held that suoh a decree 
oannot be impeaehed in exesution, but 
~ should be annulled or reversed in some 
direst proceeding taken for that purpose. 

For all these reasons, we think that the 
present case may be distinguished from 
the case reported as Sarjug Saran Lal 
v. Dukhit Mahto (1), and that the objection 
raised to the validity of the deoree oannot 
be entertained in execution proceedings, 
The result is that the orders of the Court 

(3) 85 Ind. Cas,-856; 44 О. 627; 24 C. І, J, 875, 21 
С. W.N.1104 . — 


t 


below are set aside, and the oase sent 

bask to the Court of first instanoe in 

order that execution proceedings may be 
carried on. We make no order as to oosts. 

This judgment will govern the other 
oase (Appeal from Order No, 253 of 1919), 
Orders set aside, 





MADRAS HIGH COURT. 
"^ ORIGINAL біре Аррка No. 34 or 1919. 
March 26, 1920. 
Present :—Sir John Wallis, Kr., Obief 
Justice, and Mr. Justiee Krishnan, 
Tur OFFiGIAL ASSIGNEE or Mapras— 
APPFLLANT 
versus 


G. SAMBANDA MUDALIAR— 


RESPONDENT, `- 

Presidency; Towns Insolvency Act (III of 1909), s, 55 
Provincial Insolvency Act (ПІ of 1907), в, 36—Insol- 
vent, mortgage by, within two years of insolvency—Good 
faith —Qonsideration - Burden of groof—Official 
Assignee, application by, to expunge admission of proof 
effect of —Consideration, portion of, pro ved—Procedure, 


Where a mortgagee seeks to enforce 
execufed by a person within two years of his ingol- 
veney, the onus, under section 55 of the Presidency 
Towns Insolvency Act and section 36 of the Pro- 
vincial Insolvency Act rests upon the mortgagee 
to show that the transaction was executed in good 
faith and for consideration. The fact that the 
Official Assignee has moved to expunge proof of 
the mortgage which he had admitted under section 
86 of the Second Schedule to the Presidency 
Towns Insolvency Aot, does not alter the onus 
of proof, as such admission is in no genge an 
adjudication, (p. 206, cols. 1 & 2.] 

. Where a portion only of the mortgage considera. 
tion is found to have been advanced, the proper 
order is to set aside the mortgage in toto and treat the 
mortgagee as an unsecured creditor for the amount 
advanced by him. [p. 208, col, 1.] 

An appeal from the judgment and the 
order of Mr. Justioe Coutts-Trotter, dated 
the 19th Mareh 1919, passed in the exercise 
of the Iosolvenay Jurisdietion of this Court 
in Insolvency Petition No, 153 of 1916, ‘ 
Mr. V. Varadaraja Mudaltar, for the Ap. 


pellant. 
Mr, S. G. Sadogopa Mudaliar, for the Re. 


spondent. 
» eu UE MENT. 

. ALLIS, U, J.— This is an appeal fro 
judgment of the Hon'ble Mr. dt Donte 
Trotter dismissing an apglication of the 
Official Assignee to expunge the proof of 
one Sambanda Mudaliar es а seoured er&ditor 
on в mortgage alleged to have been exesnted 
in June 1916, | : 


& mortgage 


„Ж, 
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This case has brought to the notice of 
the Court, not for the first time, the existenae 
in this City of dangerous gangs who take 
advantage of the fast that the Indian Major- 
ity Aet enables young men to dispose of 
their property before they have snffisient 
sense t) manage it and get them to execute 
conveyanses for little or no consideration and 
thus strip them of their poesessions. I am 
not unaware of the considerations whish 
actuated the Legislature in fixing theage of 
18 as the age of majority, but i hope that 
this matter may receive re-sonsideration in 
the near future with the objeot of stopping 
seandals such as have some to light in this 
Court iu this oasa and in other resent oases. 
` ln this ease the insolvent, who eame of 
age in 1916 by August of tbat year had 
been stripped of all his property and found 
himself in the Insolvency Court, where his 
brother had preceded him, and in this case 


‘also we have had before us the oase of ап. 


other young man, named Kuppuswami, who 
in а brief-career which came to an untimely 
end made away with the estate whieh hia 
father had acquired in the well-known firm 
of Меввгв. hompson and Оо, in this City. 
The learned Judge in another suit has 
already set aside two mortgages which were 
obtained by another gang from this insolvent 
and that desision has been confirmed on 
appeal ; and the reason why a different fate 
attended ‘the present application appears to 
be that, as stated by the learned Judge in 
his judgment, the proceedings before him 
were conducted upon the footing that the 
onus was admittedly on the Official Assignee. 
I do not know how that view eame to be 
taken. In law, a mortgagee setting up в 
mortgage executed” within two years of the 
insolvency hes the onus east оп him under 
section 55 of this Aot, and sestion 39 of the 
Provinoial Insolvency Aot, to show that the 
transaction was one executed in good faith 
aud for consideration, That has been re- 
peatedly held as regards sestion 36 and it 
has also been held as regards sestion 55, 
the language of whieh is identical, by 
Sir Arnold White, О. J., in Oficial 
Assignee of Madras v. Annapurnammal (1), 
and їп another? Caleutta oase, Іа this 
sase the burden is, if . anything, 
stronger because "we have а mortgage 
at the usurious rate of 24 per sent. by 

(1) 20 Ind, Gas, 901; 14 M. L, T, 150, 


a young man who has just some of age and 
who was squandering his property in dis- 
solute sourses. -I do not kaow if it was 
supposed that the faot that the Offisial 
Assignee was moving to expuugeaa proof 
whioh he had admitted under section 36 of 
the Sesond Sshednule to the Ast altered the 
onus of proof; but I think it is elear that 
it has no suoh effect. An admission of 
proof by the Offisial Assignee is, in 
no sense, an adjudication and it is open 
to him, if he thinks that the proof. was im- 
propérly admitted, to have an adjudication by: 
Court on notice. It is also open to the other 
ereditors, if they are not satisfied with the 
admission, similarly to obtain an adjudisa- 
tion, and in that adjudication the matter has 
to ba desided with referenae to the ordinary 
legal presumptions whieh arise, Possibly, 
the faot thas the insolvent in his examination, 
Exhibit K 1, in April 1917, told the Official 
Assignee: ' ‘I got the money Rs. 4,0.9, and 
odd, It was in rupees and notes 1 have 
spent it on drinking and women” may have 
ivfluensed the view that the onus was on the 
Offisial Assignee. The difficulties of these sases 
the faot that the 


ave illustrated by 
insolvent made the statement to the 
Official Assignee, under what indusement 


we know not, besanse his explanation that 
he was drunk when he made 16 is absurd? 
However, it is nobody’s ease that, on the 
execution of this mortgage, the insolvent 
was paid Rs. 4,000 in rupees and notes and 
that oireumstanos cannot affest the burden, 
I attach considerable importance to this 
question of burden of proof because, from 
the learned Judge's judgment, I think that; 
if the burden that was placed on the Official 
Assignee had not been placed on him, he 
would have arrived at exactly the same oons 
olusion at whioh we have arrived, 

{Ніз Lordship here diseusses the ов 
as to the consideration, eto., for the тош 
Еа] 

On the whole,I have no hesitation in 
soming to the sonelusion that the mortgagee 
has failed to discharge the onus that was on 
him of showing that the transastion was 
entered into in good faith and for eonsidera- 
tion. All that is shownis that a payment of 
Ra, 340 was admittedly made about the 
time of the exesution of that mortgage. 
Bat the Statute says that a mortgage of 
this kind, if exesuted without consideration, 
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is void. Even as to this Rs, 340, as was held 
by the, late Chief Justise in another case, 
the proper sourse is to set aside the whole 
mortgage and allow the mortgagee to prove 
as an unseoured creditor for Rs. 340. 

I have not dealt with the oral evidence 
of.the. insolvent and the widow, Meenakshi 
Ammal, though it supports the sonelosions 
at whioh I have arrived besanse it is obvious- 
ly. unreliable. It is, however, strongly oor- 
roborated by the evidense to which I have 
referred which ia. in itself sufficient to 
support the sonclusions at whioh I have 
arrived. 

The appeal is allowed, exeept as to 
Rs. 340 with gosta both here and below on 
the Original Side goale, 

Certify for two Counsel. 

KaisuwAN, J,—This is an appeal from the 
order of Ooutta-Trotter, J., dismissing a peti- 
tionof the Official Assignee in the matter of the 
insolvency of a young man, named Devarajulu, 
praying for the annulment of a mortgage exe- 
euted by him to one Sambanda Mudaliar, under 
sestion 55 of the Presidency Towna Insolvency 
Act. That sestion provides that a transfer of 
property made by a person who is adjudged 
an insolvent within two yeara from the date 
af the transfer shall be void against the 
Offisial Assignee and may be annulled by 
the Court unless the transfer was made 
before and in consideration of marriage, or 
was made іп favour of a puroehaser 
or  inoumbraneer. in good faith and 
for valuable eonsideratior, lt has been held, 
with referense to. sestion 36 of the Provin- 
oial. Insolvency Act, which is worded exaotly 
and. similarly as seetion 55, that if the 
transfer is shown to be within two years of 
the insolvency the burden is on the trans- 
fereo to prove that he somes within the 
exseption by showing good faith and 
valuable consideration, See Nilmani 
Qhowdhuri v, Basanta Kumar Banerjee 
(2). = This view was approved of in 
Anantarama Atyar v. Yussufit Oomer Sahib 
(3) and in Oficial Assignee of Madras v. 
Annapurnammal (1) White, О, J., assumed 
that the onus was on the transferor in a 
ease under section 55 itself though he did 
not expressly deside it. The manner in 
whieh the section is worded making an ex- 

(2) 29 Ind. Cas, 814; 19 C. W. N. 865 


(3) 86-Ind. Cas 908; 31 M. L. J. 133; (1916) 2 M. 
W, X, 286, m 


seption in favour of bona fide enoumbracers for 
valuable consideration, eslearly throws the 
onus on the person who alleged that ho is 
within the exeeption. No case has been 
sited to us to the eontrary, but it was 
urged in the present ease the опта was on, 
or had been shifted on to, the Official 
Assignees as at an earlier stage cf these 
insolvency proceedings he bad neaepted the 
proof of the mortgage and admitted his 
elaim. I do not think this contention . 
tenable, The Official Assignes’s action was 
based on what he was then led to believe 
were the real fasts of the oase by the m-rt- 
gagee but now he states that ha has been 
shown reason to think that he was wrong 
in this view and he has applied to the 
Court to annul the mostgage under seotion 55, 
The way in which the Court has to deal 
with the matter when it comes before it 
depends entirely on the wording of the 
seotion and it is not affested by anything 
the Official Assignee might have done pre- 
viously, What the Offisial Assignee did here 
was merely to oome to а sonslusion on the 
evidence plaeed before him by the mortgagee, 
that cannot be treated as an admission 
against him, or againstthe body of sreditors 
whom he representa. It follows that the 
onus is stillon Sambanda Mudaliar and has 
not been shifted, 

There is a further reason why, in the 
present oase, the onus should be placed on 
him to prove consideration for his doen. 
ment, The mortgagor is a young man who 
had come into property on his father’s death 
and who had just attained his majority, 
It ia olear from his schedule that he was 
borrowing recklessly. With referense to an» 
other mortgage executed by this very youth 
about the time that the mortgage in ques. 
tion here was exesuted we recently held, 
following the ruling in Moti Gulabchand v, 
Mahomed Mehdi Tharia Topan (4), that the 
burden was shifted on to the mortgagee to 
prove consideration: See Original Side Appeal 
Nos. 26 and 43 of 1919, The petition is the 
same in this case and, therefore, the onus ig, 
in my opinion, on Sambanda  Mudaliar, 
for both the above reasons, to prove the good 
faith and the consideration for his mortgage 
before me ean uphold it, 

{His Lordship here 'disousses the" ovis 


.. (4) 20 B, 867; 10 Ind, Deo, (x, в.) 807, 
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dense as to sonsideration, 
mortgage.—Hd. ] 

Finding, then, that the mortgagee has failed 
to prove that bis mortgage was made in 
good faith and for proper sonsideration, it 
must be annulled under -sestion 55 of the 
Ast, But, as it is admitted that the mort- 
gages paid Rs. 340 to Devarajulu, he must 
be allowed to claim Rs. 340 from the in- 
solvent’s estate. The proper orderin such 
a oase seems to be, as held by White, C, J. 
in Oficial Assignee of Madras y. Аппа 
purnammal (1), to set aside the mortgage 
tn toto and treat the mortgagee as an unse- 


sured creditor for theamount advaneed һу. 


him, 

I would, therefore, allow the appeal and 
annul the mortgage, Exhibit H., and direst 
Sambanda Mudaliar's name to be retaiued 
in tbe sohedule as an unsecured oreditor for 
Rs. 340, He must pay the Offisial Assi- 
gnee’s costs in this appeal and in the first 
Court. We sertify for two Counsel in the 


lower Court: eosts on Original. Side 
goale. 


M. С. Р. 
І Apreal allowed. 


OUDE JUDICIAL COMMISSIONER'S 
COURT, 
Privy Сопкоп, Арркат, No, 11 or 1920. 
July 8, 1920. 
Present :—Mr, Lindsay, J. O., and Mr. 
Wazir Hasan, А. J, C. 
: SRI KRISHNA DAS AND ANOTHER— 
DEFENDANTS— ÁPPLICANTS 
versus ` 
Tay BENARES HINDU UNIVERSITY— 


PLAINTIFF— RESPONDENT, 
Civil Procedure Code. (Act V 1908), г. 109— Final 
order, what is—Order deciding competency of person to 
apply for Probate, whether final, 


An order is final within the meaning of sec. 
tion 109 of the Оф Procedure Code if it final 
disposes of the rights of the parties. [p. 209, col. 1, 


Ansorder which mergly decides that an incorporat- 
ed body is a juridical person legally competent to 
discharge the functions of an executor and as such 
to apply for Probate, bat which leaves outstanding 


eto, for the, 


the question whether, Bolus competent to apply, it 
is entitled to grant of Probate is not a final order 
within the meaning of section 109 of the Civil Pro- 
cedure Code. [p. 209, col. 1.] 


Mr, Bisheshwar Nath Srivastava, for the 
Applicante, 

The Hon'ble Mr. 
the Opposite Party. 

JUDGMENT, —This is an application for 
leave to appeal to His Majesty in Counasil 
against an order of a Bench of this Court 
passed on the 96h April 1920. 

The facta are as follows; — 

An applieation on behalf of the — Benares - 
Hindu University was made to the Distriot 
Judge of Lucknow for grant of Probate of the 
Will of one Sah Bindraban Das who died on the 
18th June 1919, 

This gentleman made a Willon the llth 
November 1918 in whioh he appointed as 
his executor a Sooiety known as the Hindu 
University Sosiety, a body which was re- 
gistered under Ast XXI of 1860, The Will 
provided that, in the event of this -Sosiety 
besoming absorbed in the Benares Hindu 
University, the latter body was to act as 
executor. 

The University was incorporated under an 
Aot of the Legislature (Aet XVI of 1915) 
and 16 is admitted that it assumed “all the 
funotion exercised by the Hindu University 
Society. 

When the application for Probate was 
made on behalf of the University, it was 
opposed by а nephew of the testator one 
Sri Kishen Das, and his mother Musammat 
Santo Bibi, on the ground that the University 
was not legally competent under its eon. 
stitution to aot as executor and to mains 
fain au application for Probate of the 
Will. 

The District Judge desided in ‘favour of 
the objectors, and dismissed the application 
without calling for proof of the due exasution 
of the Will. 

This Court, by its order of the 9th April 
43920, overruled the Distrist Judge’s decision 
and held that the University was entitled 
to act as executor and to apply for 
Probate, | 

The preliminary point having been thus 
desided in favour of the University the 
sasa was sent back to the Distriet Judge 
for trial and deaision on the merits. We 
have now to deside whether the order of 
this Court is one in respeot of whioh leave 


Gokaran Nath Misra, for 
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ean be granted to appealto His Majesty in 
Council, 

Tf the order of this Court is a “final 
order" within the meaning of section 109 of 
the Code of Civil Procedure, the leave must 
admittedly be given ; if it is not final ; the 
application must be refused, 

The quéstion of what oonsititutes a final 
order for the purpose of appsal to the Privy 
Oouneil is one whish has been the subject 
‘of much judicial discussion and it is ap- 
parent from the decisions which have been 
cited to us, and from others to whish we 
‘have ourselves referred, that there has been 
sonsiderable differense of opinion as to the 
‘nature of the test by whioh ths finality 
of an order is to bs determined. It isnot 
'nesessary for us fo examine these deoisions, 
most of whish аге referred to in а ваза of 
“this Coartreported as Hyder Mehdi v. Badshah 
Khanam (1). 

We have before us a racent decision of 
their Lordships of the Privy Oounail report. 
ed as Ramchand Manjimal у. Gcverdhandas 
Vishindas Ratanchand (2) in which judgment 
was delivered on the 17th February last by 
Vissount Cavo. It was there laid down that 

сап order is final if it finally disposes of the 
rights of the parties. 

. Applying this definition to the ense before us, 
‘we are of opinion that the order of this Court 
‘ig nota final order. All that has baen decided 
is thatthe Benares Hindn University is a 
‘juridieal person legally competent to discharge 

the funstions of an exeoutor and as sush 
to apply for Probate. There still remains 
‘outstanding the question whether, being 
‘gompetent to apply, the University is entitled 
to grant of Probate. Before that question 
san ba desided, the University must prove 
‘the fasts whioh establish’ its - right to have 
the grant and no sush proof has yet baen 
given. - 
The ‘order of this Court by whioh the 
oase has been sent back for the determination 
‘of this question does not finally dispose of 
the rights of tha parties and із sonsequently 
‘not а final order. 

This applisation is accordingly refused with 
“goats. 

Application refused. 

(1) 49 Ind. Cas. 520; 6 O. L. J. 70; 21 О, C. 336. 


(2 56 Ind. Cas, 802: 18 A. L. J. 691; 24 0. W, x 
791; 12 L. W. 16; 22 Bom. L. В. 606; 89 M. L. J- 25; 2 


0. P. L. B. (Р, О. 94: (1920) М, W. N. 407; 28 M. I.. 


T, 87; 47 I. A. 124 47 0. 918; 14 S.L, R, 191. 
14 
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MADRAS HIGH-COURT. . 
Szconp Огун, Arrea No, 1056 or 1919, 
Maresh 25, 1920, 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr, Justice Spencer. 
THAIKKANDHI POKKANOHERI asp 

oTarRs—Derenpant3 Nos, 1, 3, 4 AND 
5— APPELLANTS 
- DOTSUu8 
ILLIVATHUKKAU AOHUTTAN AND 


ANOTHER—PLAINTIFFA— RESPONDERTS. 
Malabar custom —Tiyas of South Malabar— Females, 
right of, to reside in family house after marriage E 
applicable, 


There is no custom among the Tiyas. of South 
Malabar, whereby afemale after marriage is entitled 
asok БЕМ to live in her parent’s family house. [p 210, 
со 

A person who admittedly belongs ta: the Hindu 
community and is domiciled in Southern India is 
ordinarily governed by the Hindu Law of the 
Shastras as expounded by the. Southern Commen- 
tators, Гр. 210, col. 1.] 

Second appeal against the deerea of the 
Distriot Court, South Malabar, in Appeal 
Sait No. 288 of 191t;-preferred against 
the dearea of the Court of the Additional 
Distris& Munsif, Caliout, in Original Suit 
No. 170 of 1916. 

FAOTS appear from the judgment. 

Mr. K. P. M, Menon, for the Appellant:— 
The appellant, who is a Tiya woman, is 
entitled to joint possession of the house 
with first plaintiff, her brother's son. She 


is not governed by the ordinary Hindu 


Law, but by the spasial custom in Malabar, 
The existense of the oustom has bean 
proved by witnesses who are charasterised 
in the judgment of the Triall Oourt as 
“honest”. 


Mr. O. Madhavan Nair, for the Respond- 
ents:—The .eustom has поб bəen proved. 
The evidense of most of the witngsses 
reduoes itself to a question of opinion and 
proves nob a legally binding sustom but 
devoid of binding 
force. The faot that a Tiya woman’s 
property is inherited by her husband and 
her funerals performed by him. and his 


‚ relations shows that she has no sonneolion 
. with her parents after, marriage.. 


The 
presumption applies that вре. їз. governed 
by the ordinary Hindu Law of Southern 
India whioh negatives the right. "Thaünus 
of proof is on appellant to show that she 
is governed by a spesial law or oustom 
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varying or derogating from the ordinary 


Hindu Law. . 
JUDGMENT, 


Sapa-1va AlYaR, J.— Defendanta Nos 1, 3 
and 5 are the appellants before us. The 
case was argued only on behalf of the first 
appellant (first defendant), Оо the date of 
suit she wasa married woman whose husband 
was alive. The house in dispute belonged 
to her brother whose son is the minor 
first plaintiff The house was inherited by 
the first plaintiff's father from the father 
of himself and of the first defendant. 
Prastioally, the only question in this ease 
is that raised Ly tke 7th issue, namely, 
““whetber, under the eustomary law obtain- 
ing bmong the parties, first: defendant has 
a right to be in joint possession of the 
„house and moveablee, 1.6, jointly with her 
brotber’s minor son, the first plaintiff." 

I think it must be taken assettled law 
that & person who admittedly belongs to 
the Hindu sommunity and is domisiled in 
Soutbern India is ordinarily, governed by 
the Hindu Law of the Shastras as expounded 
by the Southern Commentators, Of eourse, 
where there are very wide and well-known 
.exeeptione, as іп the osse of the Nair 
eommunity in Malabar, воо ordinary 
Hindu Law does not apply but the well- 
known Maerumskkathayant system of law. 
But as I said we do start with the рге» 
‘sumption tkat tbe general prevailing law 
of the Mitakshara applies to every Hindu, 
I do not think that there are any sch 
observations in Earichan v. Ferachi (1), as 
ean be treated as sasting doubt on tbis 
prima facie presumption. On tbe other 
‘band, the oase in Kunht Pennu v. ОМ ийа 
-(2), and the judgment in Second Appeal 
No, 518 of 1501 desided by Benson srd 
Moore, JJ, support the existence of that 
lega] presumption. In the judgment in 
. the latter oare the learned Judges вау, 

“where the nephew's widow ot the laet 
male owrer claimed to exolude the ordinary 
heir of the Hindu Law, namely, the 
daughter of the last owner, her olaim", 
: that i iz, {be sfaim of the nephew's widow, 
‘is rct in aogprdance with tke ordinary 
Hinda Law ard she bas not proved ary 
sptgicl custom in ker faveur,” 


(1) 15 M. £81; 5 Ind, "рес. (x. в.) 547, 
(?) 19 M. 440; 6 Ind, Dec, (x. 8; 1012, 


.present ease of that austom, 
-witnesses examined by the first defendant 


.relied upon by 


‘five witnesses 


, weight. 


гів called ‘by 
` htsband, that her furerals are: performed 


That being so, 


hcuse even after her marriage, and espeoi- 
ally where ber husband is alive, the burden 
of proof lies upon her to show that there 
is a special austom varying the ordinary 


“Hindu Law on which she oould rely in 


support of her alleged right. 
As regards the evidenas the 


six 


given in 
of the 


the evidence of the 6th witness is 
the lower Uourts, It 
may be taken that both the Courts held 
that the other five witnesses were honest - 
witnesses. I do not think that in sesond 
appeal we are entitled to question the 
opinion of the lower Appellate Oourt as 
regards the honesty of ару partieular 
witnesses. Taking it, then, that all these 
are honest witnesses, we 
hava to see whether the alleged custom 


not 


-kes been sufficiently proved. Ав pointed 


cus by Mr. Madhavan Nair for the re- 


-epondent, there are certain statements of the 


4th and 5th witnesses which  indioste 
that, though they may be honest witnesses, 
their evidence shonld not ba given mush 
Aa regards the other three 
witnesses, their evidence is only their 
opinion as to the existence of such a oustom; 


such opinion evidence ir, no doubt, some 


evidenee on the question of oustom but 
when it was put tothe test to which such 
cvidenoe shonld be eubjested, aa pointed 
out in Lachman Rat v. Akbar Khan (3), 
it is seen to be of little value unless the 
evidense ‘establishes that the claim in 
dispute ean be put forward as one whieh 
the sommupity recognises as enforseable 
by law; it may amonnt to no more than 
that sueh a claim is а moral elaeim reoog- 
nised by practise or  oonvention and 
honoured ty respectable people among the 
sommpnity. 1 think the learned District 
Judge has given very good ressons in 
paragraphs ? to 9 of his judgment for 
his oonclusion that no such legal oustom as 
has bean put forward by the first defendant 
hes been proved in this ease. 

That a married woman after marriage 
-the family name of her 


(?) 1 A. 440; 2 Ind, Jur. 216; 1 Ind, Dec, (м. s.) 
£9 


if a married daughter | 
'elaims a right of residence in her father's 
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by her husband and his relations, that hor 
property is inherited by her husband aud 
his relations ; all these make it improbable 
that the oustom, namely, that of right 
she is entitled to reside in her parent's 
family house even after her marriage exiata 
among this community. Without jadisial 
preoedents and  withont at least a few 
64685 where a married woman was attempt- 
ed to -bə deprived of her alleged right 
aud was able to enforee it by the decisions 
of mediators or arbitratora or by the 
admission of her father or hia relations, 
it is very difficult to find the existence 
of sush a custom on the bare opinion of 
8 few witnesses. The admitted fast that 
an alienee from her father or brother san 
defeat her socalled right of residence 
shows that the right is not a legal right 
as in the easeof widows in undivided 
families governed by the ordinary Hindu 
Law or in the oase of unmarried danghters. 
T, therefore, agree with the lower Appellate 
Court and would dismiss the sesond appeal 
with costa. E 

SeENOEB, J.—1 agree that this sesond 
appeal should be dismissed with  oosta. 
In Rartchan v, Perachi (1) the learned 
Jadges observe: “The word ‘Makkathayam’ 
is generally used in Malabar to denote 
the suesession of sons in sontradistinstion to 
Marumakkathayam or succession of nephew.” 
After the findings were returnad they want 
on tosay: ‘The evidence із to the effect 
that the Tiyas of Malabar are not governed 
by Hindu Law pure and simple, bat that 
their usages with regard to  divoroe, 
re-marriage and inheritances are not entirely 
in aosordanoe with Hindu Law, though 
the sussession of sons does obtain &moug 
them" {п Sesond Appesl No 512 of 19.1 
Benson and Moore, JJ,, applied the ordinary 
Hindu Law to a case of South Malabar 
Tiyas following the Makkathayam Law and 
they required the widow of a nephew to 
establish a spesial eustom among the 
community in her favour before she could 
be allowed to prevail over the rights of a 
daughter of the last fall owner. 

If the general principles of Hinda Law 
‚ате applied and if suasession of sona obtains 
among thess Tiyas, the onua must fall on 
the frat defendant, a sister of the last 
male owner, to prove ber superior title to 
gueceed against a son of the last mala 
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owner. In the opinion of the lowet 
Appellate Oourt she did not dissharge that 
onus, 

The learned District Jadge found that 
the defendants adduced no evidense to show 
that married women belonging to the 
families of Tiyas in Sonth Malabar following 
the Makkathayam Lax have ever been in 
the habit of enforsing a right to reside 
in the house of their parents against the 
wishes of those parents or their sons. 
Acsaptiog the sorrestness of this finding, 
the sesond appeal must necessarily fail, 

M, 0. P. 

Appeal dismissed. 


OOURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Seponp Oivin APPEAL No 85 oF 1919.20, 
February 14, .920. 
Present:—-Mr. Harrison, J. M. 

DIP OHAND AND OTHERS—- 
APPELLANTS 
versus 
Musammat ТОНЕ A—Revrponpayt, 

Agra Tenancy Act (IT of 1901), s. 14—Widow, when 
can claim benefit of section, 


In the absence of anything to show that a widow 
has suc see ied diractly to her husband's holding, she 
cannot claim the benefit of section + of the Agra 
Teninsy Act, by counting the period of her husband’s 
oovupation towards the acquisition of осопрапсу 
rights. ір 212, col L] 

BSea2ud sopəal from the order of the Com. 
missioner, Meerut Division, dated the 16th 
of Ostober 1919, in the oase of determination 
of temure, 

JUDGMENT, —Thisisa Zsmindar's sesond 
appeal in a suit for determination of tenure 
in whish the Commissioner has held that 
the respondent, а woman, has aaquired 
oseuoaney rights in suosession to her hus. 
band having reseived sertain lands in 1317 
Fasli in exshange for those formerly held by 
the husband up to 13.6 Fusti. 

It is urged ia tie арр-ві%һаб the woman's. 
{әлпга was the result of an entirely new 
eontrag; and sanaot be resorded as a con. 
tiouation of her hasbant’s tanare.- AltBough 
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the point was not definitely raised in the 
grounds of appeal, I put it to the parties 
that the husband, having died in 1316 Fasli 
&nd there being nothing to show that the 
woman has direstly sucseeded to the bus- 
band's former holding, there was strong 
ground for considering that the land she 
herself gotin 1817 Fasli was in fact an entire- 
dy new holding. . In the partiseular sirsum- 
вёвпвее, I think that the widow cannot olaim 
the benefit of seation 14 of the Tenancy Aat. 
‘There: were subsidiary matters raised in the 
‘Courts below the chief of which was that 
both in 1817 and 131» Fasli, another person, 
named Isa, was resorded as joint tenant with 
the woman. The Commissioner has held that 
this mav, Isa, was merely a helper in the 
sultivatior, being a relation of her deceased 
husband and he regarded the womanas the 
sole tenant. І agree with that view buf, as I 
have already explained, І do поё think that, 
in the oirenmstanoees, the woman is entitled 
to sount the period of her husband's osou- 


pation towards the sequisition of cosupancy 
. rights. 


L would, therefore, allow the appeal 
and set aside the deoree of the Commissioner, 


restoring that of the Assistant Collestor, 
though on different grounds, with oosta to 


the appellant in both Appellate Courts, 


Appeal allowed, 


MADRAS HIGH COURT. 
Отуз, APPEAL No, 49 of 1919, , 
. duly 28, 1920, 

Present :—Sir John Wallis, Kr., Chief 
Justice, and Mr. Justiee Seshagiri Aiyar. 
KRISHNASWAMY NAYAKAR— 
PpAINTIFF— APPELLANT 
versus 
VEERAPPS NAYAKAR AND OTHERS— 


DEFENDANTS— RESPONDENTS, 
Linitation Act (IX ef 1908), s. 5—Pauper, application 
by, for excuse of delay in filing appeal — Order grani 
application, whether can be re-considered., 


_An es paric.order granting an application for 


excuse of delay in applying for leave to appeal as э 
pauper, is open to re-consideration at the instance 
of pee prejudicially affected thereby, [p. 212, 
col, 2 


Appeal against‘ the deorea of the Court of 
the Subordinate Judge,  Tutisorin, in 
Original Suit No. 54 of 1917. 


Mr. K. Bashyam Atyangar, for the Appel- 
Jant. 


Messrs, T. B. Venkatarama Sastri, К. 8. 
Sankara Atyar, Т. M. Krishnaswamt Atyar and 
T. M. Ramasams Ayar, for the Respond. 
ents, 


JUDGMENT,—A preliminary objestion 
was taken in this appeal as to the right of 
the respondent to be heard, with reference 
to an order made by Mr. Justice Spencer 
sitting in the Admission Court exeusing the 
delay of the appellant in applying for leave 
to appeal as а pauper. It has been argued 
before us that, seeing. that the appeal was 
presented within the time preseribed for the 
filing of appeals, the respondent was not 
really prejudised, and other arguments to 
the same effest were urged before us. We 
are not prepared to acsept this aontention. 
It has been held by the Privy Council in 
Krishnasamt Panikondar .y. Ramasamt 
Oheitiar (1) that, as regards orders of single 
Judges exousing the delay. in the presenta- 
tion of an appeal ‘ ‘it must, therefore, in 
common fairness be regarded as a tacit term 
of an order like the present that, though 
unqualified in expression, it should be open 
to re-oonsideration at the instanoe of the 
party prejudisially affected, and this view 
is вапобіопеа by the praetios of the Oourts 
in India.” There does not appear to be any 
settled parotise to the contrary in the oase 
of applications for өхопве of delay in apply- 
ing for leave to appeal ав, а pauper and we 
do not think any difference ought to be 
made. The. Civil Prosedure Code regards 
orders giving leave to Bue as в pauper a8 
affeeting the other side, because it gives the 
other side the right to be heard when an 
application for leave to file а suit as a pauper 
is made and the effest of Order У, rule 1 is 


(1) 43 Ind, Cas, 403; 41 M. 
P. L, W. 64; 16 A.L. 7,5171. W. 156; 28 M. L. T, 
101; 27 C. L. J, 258; 2 P. L. R. 1918,22 C. W. М. 481; 
21 Bom. L, В. 641; 11 Bur, L. T. 121; (1918) М.Ү, Ny 
906; 45 1, A, 25 (Р. C.). ЛӘ 


412; 84 М, L, J. 63; 4 
1 
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аф, when an application for leave to appeal 
as a pauper is made, and the suit was not 
prosecuted as а pauper suit originally, then 
the party has в right to be heard, and similarly 
under the proviso to Order XLIV, rule 2, 
where a suit was sondusted as a pauper suit, 
the Court has a diseretion to order an enquiry, 
and that implies that the other side should 
have an opportunity to bring before the 
Court such fasts ав may induce it to direst an 
enquiry. We do not think it is in aocordance 
with the saheme of the Code, or with the 
general policy that a matter of this sort 
should be finally desided without giving the 
other side an opportunity of being heard, 
We, therefore, heard Mr. Venkatarama 
Sastri’s objections to leave having been 
granted i in this ease his sontenbion being that 
there is no suffisient ground. The oase is 
rather on the line: but, on the whole, we are 
.not prepared to differ from the sonolusion 
at which Mr. Justice Spenser arrived, 
The case has now to be disposed of on the 
merits, 


What happened was, this was a suit for 
yartition and notice was given to both par- 
ties that it would nesessarily be taken up on 
acertain day, as there was no other business 
for that day. The plaintiff appeared with 
his Vakil and one of his witnesses. Four wit- 
nesses whom he had summoned did not appear, 
and when his Vakil applied for an adjourn- 
ment the Subordinate Judge asked him to 
pay the Байа for warrants to proaure their 
attendance. When he said he would pay the 
batta the next day, the Judge said that he 
had been guilty of gross negligsnoe, refused 
the adjournment and salled upon the plaint- 
iff to go on with the suit with sush 
witnesses, as he had. The plaintiff'a Vakil 
thereupon said that he bad no instrustions 


and the Court prosseded to dispose of the esse ` 


ex pirte on the pleadings. We think that it 
was the plaintiff's duty to go on with the 
case ав far as he could and we have seriously 
considered whether his refusal to do so 
should not lead us to refuse him any relief 
in this ease, On the other hand, we think 
there was no foundation for the Subordinate 
Judge’s finding that he had been guilty of 
gross oarelessness, On the whole, we think 
that the rroper order is that, if the plaintiff 
paya the whole costs of this appeal within 
one month from the eommunioation of this 
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order to the lower Court, this appeal will 
be allowed. Otherwise, it will stand dismiss- . 
ed with costs, 


M. 0. Р, 


Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 
сос 


Sxcox» Отт. ApPgAL No. 70 or 1920, 
July 26, 1920. 
Present :—Mr. Lindsay, J. О. 
RABNATH BAKHSH — Prater No. 1 — 
APPELLANT ' 
tersus 
GANESH PRASAD AND AROTHER— 
Derenpants Nos, 3 AND 4 AND SHEORAJ 
SINGH AND 0THerS— PLAINTIFES Nos. 2 то 5 
— RESPONDENTS. 
Transfer of Property Act (IV of 1882), в. 06 —Mort.. 
gage-decree —Sale of mortgaged property— Sale set aside 


on payment by one of several co-mortgagors, effect of— 
Charge, whether created. 


Where a sale of mortgaged property in exeoution 
of а mortgage-decree is set aside on the deocretal 
amount being paid by one of the co-mortgagors, the 
payment does not give rise to a charge on the morte. 
gaged property in favour of the co- -mortgagor to the: 
extent of the amount which he has paid in excess: of, 
his*own share of the morigage-debt, inasmuch as by 
doing so he cannot be said to have “redeemed the 
mortgage”, the mortgage having been extinguished 
by the deoree. [p. 215, col. 1.] 

Appeal sgainst the desree of the Third 
Additional Distriet Judge, Lueknow, dated 
the 20th Desember 1912, reversing the desres 
of the Probationary Mansif, Lusknow, dated 
the 19th Oetober 1918, 

Mr, Abdul Rauf, for, the Appellang. ° 

Messrs. Rajeshwari ставай and Nasiruddis, 
for Respondent No, 1 
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:JUDGMENT.—I have heard the argu. 
ment in this ease and, although I am not 
.prepared to follow the line of decision 


whieh was taken in tbe lower Appellate 
Court, I think the result here must be the 


same and that this appeal mast be dis- 
missed. 
The faots of the case may be briefly 


stated as follows. One Debi Singh owned 
an 8-pies share, whioh he mortgaged -by 
a simple mortgage to Jiwan Singh. Debi 
Singh died without issue and his вповеввога 
were three of his nephews, Ohandi Singh, 
Baehau Singb, and Pahlu Singh. Hash of 
these got the property to the extent cf 
one-third. A suit was brought on this 
mortgage and a deeree for sale waa obtain. 
cd by the mortgagee or his representa. 
tives, It is proved that the mortgaged pro- 
periy was put up for sale оп the 20th of 
April 1907 and was purobased by a third 
party, one Sheo Prasad. The amount of 
the deeree was Rs. 500, Before this sale 
had. been confirmed the representatives of 
Pahlu Singh, who bad died, paid into 
Court a sum of Ra, 500 plus 5 per oent. 
on this amount for payment to the auotion- 
purchaser. [am told that after the sale 
had taken’ place the purchaser, Sheo Prasad, 
deposited the fall amount into Court and 
this payment whioh was afterwarda made 
to him by the representatives cf P.hlu 
Singh seems to have been made under 
the provisions of seotion 3i0A of the old 
Oode of Civil Procedure whish was in 
"forse at that time. It is an admitted 
fact that the sale was not confirmed in 
favour of Sheo Prasad and we may take 
it that the result cf this payment into 
‘Court was that the mortgayees got their 
money avd that Shao Prasad got the 5 
‚рег sent. to which he was entitled, These 
representatives of Pabla Singh are the 
-plaintiffg Nos. 2 to 9 in the present guit. 
After they paid off this money, it is esid, 
they got possession of the whole 8. 
pies share whieh had been mortgaged, and 
thereafter they are said to Бате transferred 
it to the first plaintiff Rabnath Bakhsh, 

]t is admitted that, although the tran:fer 
cf the entire 8-ріев share was made to 
Rabriath Bakhsh, nevertheless the Алеша 
* ghowgd that Chandi Singh and Bachau 
Singh were in possession of a one-third 
share eash, 
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Another fast to be mentioned is thet 
Bashan Singh after his death was snoaeeded 
by his son Bhagwan Bakhsh who aold a 
one half cf his one-third share to Ganesh 
Prasad and Chandika Singh, who are really’ 
the sontesting respondents here, 

The present suit was brought by Rabnath 
Bakhsh and his transferors, They sought’ 
a deslaration that they were the owners 
of the entire. 8-pies share. In the alter- 
native, it was prayed that if they were 
held not to be owners of the whole they 
were entitled to a sharge upon ths shares 
cf the defendanta in respeat of the Ra. 525 
they had paid for redemption of the 
whole, 

The first Court found that plaintiffs were 
not the owners of the entire, 8-pies but 
held that a charge upon the property had 
been oreated by the payment by the 
plaintiffs of Rs. 525. Is further held that 
the plaintiffs were in possession of the 
whole share and a deeree was given to 
them entitling them to sell two-thirds of 
the property tosatisfy a charge of Rs. 350, 
that being the amount for whioh the defend- 
ant’s share was hable, 

The defendants appealed. The lower Ap. 
pellate Court has found that there was no 
oharge on the property, that the sum of 
Rs 350 sould not be recovered by aale 
of the defendants’ elire of the property, 
and that any claim for a simple money- 


decree by way of contribution was time. 
barred. The appeal was allowed to thia 
extent. The only question before me iù 


Second appeal is, whether the plaintiffs 
have a oharge on the property by reason 
of the payment made into Court on the 
21th May 1$07. 

The lower Appellate Court found, on the 
authority of a ease reported as Nawab Jahan 
Ara Begum v. Mirsa Shujja-ud-din Bukht 
(1), that the plaintiffs Nos, 2 to 5 by 
paying the deeretal amount into Court in 
the year 1907 did not acquire a charge on 
the property. 

If the decision of this question rested 
only upon the Caleutta authority on which 
the lower Court relied, 1 shonld have 
found it diffisalt to follow it, but, as has 
been pointed ont by the learned Counsel for 
the respordente, the matter has now been 


(1) 90. W. N. £65, 


‘Vel. LX] 
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set at rest by а resent desision of their 
Lordships of the Privy Counsil-reported as 
Het Ram v. Shadi Ram (2), { 

So far as I ean see, the plaintiffs Nos, 2 
to 5 only base their claim to а sharge on 
this property upon the provisions of seetion 
95 of the Transfer of Property Ast. That 
Section laya down that, where one of several 
бо mortgagors redeema the mortgaged pro- 
porty aud obtains possession thereof, he has a 
ohdrge on the share of each of the other ac- 
mortgagors in the property for bis proportion 
of the expenses properly ineurred in so 
redeeming and obtaining possession. | 

What-ver interpretations may have been 
placed upon this section it is quite olear 
that the charge referred to in the seation 
ean only arise in favour of “one of several 
mortgagors " who “ redeems ” the mortgaged 
property, 4 

The question is, therefore, oan it be said 
that when the representatives of Pahlu Singh 
paid this sum cf Rs. 525 into Court оп the 
24th of May 1 07 they were redeeming the 
mortgage. [6 seems to mo that the decision 
of their Lordships to whish I have refsrred 
negatives that oontention, 

The snit which was brought on the mort. 
gage executed in favour of Jiwan Singh was 
brought under the Transfer of Property Act 
before if was amended by the present Code 
of Civil Prosedure, and there having been 
an auction sala of the property it must be 
presumed that before the properly was 
brought to sale there was what was then 
sallad an order absolate for fale under seo 
tion 89 of the Transfer of Property Aot as it 
stood before amendment, 

In the Privy Coansil desision whish has 
basen referred ќо above, the language of 
‘section 89 haa been judisially interpreted and 
it has been held that on the making of the 
order absolute under that  sestion the 
sesurity as well as the defendants’ right to 
redeem are both extinguished and that for 
the right of the mortgages under his seonrity 
there is substituted a right to the sale воп: 
ferred by the desres. It follows, therefore, 
that as soon as the order absolute for gala was 
made in the suit brought by the mortgages, 


(2) 45 Ind. Cas. 798; 40 А. 407; 5 P, L, W, 88; 16 
A.L. J, 507; 5 M. L. J. 15 24 М. u T. 92; 23 C. L, J. 
185; 1918) M. W. М 513; '0 Bom. D. R. 793; 22 
C. W. N. 1033; 9 L. W, 559; 12 Bar. L. T. (73; 45 L A. 
180 (Р.О). 


the mortgage sesurity was extinguished and - 
consequently, it cannot be said that any рву: 
ment whish was made after that order was 
passed was a payment by way of redemption. 
There oan only be redemption of a mortgage 
во long as the mortgage subsists. After 
the mortgage comes to ап end any payment 


which has the effest of saving tbe property 


from passing into the hands of third ‘parties, 
is certainly not a payment by way of redemp- 
tion. And, во, I have some t» the oonelusion 
that in this oase the payment did not give 
rise to a sharge in favour of the reprezen- 
tatives of Pahlu Singh who transferred to 
the appellant here. 

The only other point whioh has besa 
argued before me is ons relating to sosta. 
It is said that the contesting respondents, 
Ganesh Prasad aod Chandika Singh, have 
paid an exaessive Court-fee in the lower 
Appellate Oourt- which has not been properly 
taxed, After hearing Oounsel on this 
matter, Lam satisfied that thera is nothing 
in this point, 

Tne rasalt is, therefore, that the appeal 
fails and is dismissed with costs, 


Appeal dismssssd, 


MADRAS HIGH OOURT. 
Szcoxp Orvin Аррилт, No, 450 or 1919, 
July 28, 1520, 

Present : —Justios Sir Abdur Rahim, Kr, 
and Mr. Justices Oldfiald. 
BADVEL CHINNA ASETHU ayp 
ANOIH£E—DEFENDINTS Nos. 2 AND Q— 
APPSLLANTS 

в cereus 
VATTIPALLI KESAVAYYA AND ANOTAER 
—PGAINTDRE AND Daraapast No. 1— 
RESPONDENTS, 

Ой Procedure Code (Act V of 1903), sa. 11, 105, 
O. IX, т. 18 ~Hx parte decree, application to set aside — 
Order dismissing applicition —Appfeal from decrea~ 
Jurisdiction of Appellate Court to decide on merits of 
order refusing to set aside ex partefllecrec. 


Where an application to setaside nn ez pdrte gacree 


“has baen rejecsed under Order (X rule 13, Vivil Pro. 


cedare Code, it is not open to the defendant to have 


` the question re-agitated in the appeal from the degree 
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itself, and. впоһ а right i в not given by section 105 of 
the Code. Tp. 218, col. 1.] 

Pévimbra Nayar v. Subrahmanin Pattar, 28 М. 445; 
10 M. Ly J: 61; 8 Ind, Dec. (м. в.), 712, Krishna Ayyar 
v, Kuppan Ayyangar, BOM. 54; 1 M.L. T. 268; 16 M. L. 
J. 419, (E. B.) Maharajah Moheshur Sing v. The 
Bengal Government, 7 M. I. A.288;8 W.R. Р. О. 45; 
1 Suth-P.U. J,:325;-1 Sar. Р.О. J. 645; 19 E, R. 316, 
Gadi Neolavgnizv: Marappareddigari Narayana Reddi, 
53 Ind. Ons. 847; 43. M. 94, 37 M. L. J. 599; 26 M, L. T, 
377; don "W, 606;. (1920) M. W. N. 19 !F. B.) and 
Caussanel v. Soures, 28 M. 260; 8 Ind. Deo. (N. в.) 
584, -explàined ‘and distinguished, 


Second appeal againt the deeree of the 
District: Court, Cuddapab, in Appeal Suit 
No. 116 of 1917, preferred against the deeree 
of the Court of the-Distriet Munsif, Gooty, in 
Original Suit No. 230 of 1918, 

FAOTS appear from the judgment. 

Mr. T. V. Venkatarama Aiyar, for the 
Appellants,—In an appeal from the final desree 
the whole question is re-opened and the 
merits of the interlooutory orders passed in 
the course of the proseedings may be 
re-agitated, It is open to the aggrieved party 
to show that he was prevented by suffiaient 
cause from appearing. See Perumbra Nayar 
v. Subrahmanian Pattar (1). The position is 
also established by the Full Bench desision 
in Krishna Ayyar v. Kuppan Ayyangar (2). 
The provisions of seotion 105, Civil Procedure 
Code, warrant suah enquiries during the 
hearing of the appeal from ths deoree, 
Defeots and irregularities affecting the 
desision of the ease may be rectified in the 
appeal from tke final deeree. Sestion 
105 ofthe new Code is mush more elastic 
than the corresponding seotion 591 of the 
old Code, and provides for oases of orders 
from which no appeal is provided, The 
absence of the expression sueh order’ in 
gestion 105 ia signifieant, See Privy Couneil 
decision: in Maharajah Moheshur Sing v. The 
Benga? Government (3). 

Mr, B. Somayya, for the Respondents, — 
There is a right of appeal expressly provided 
in cases of orders refusing to set aside ex parte 
decrees under Order IX, rule 13. When that 
right has not been availed of, the aggrieved 
party ennnot elaim an adjudication on the 
same in the appeal from the decree. The 
principle of the cases sited by the learned 

е 


(1) 28 M 445; 10 М, І. J, 61; 8 Ind, Dec ш. в.) 
12, 
(a? so M. 64, 1 M? L, T. 268; 16 M. І, J, 479; 


M, (9 T As L A. 288; 8 W. B. P. C. 45; 1 Suth. P.O, J, 
826; 1 Ваг P. C. J. 645; 19 Е. Е, 316, 


Vakil for the appellant do not apply to the : 
present ease, In Ferumbra Nayar v. Bubrah- 
manian ‘Pattar (1) there was no appeal 
preferred against the order under Order fX, 
rule 18. In Krishna Ayyar v. Kuppan 
Ayyangar (2) there was no application toset 
aside the ezparte decree. Here the applica- 
tion was made and was rejected. | . 
There is nothing in the language of ses» 
tion 105, Civil Procedure Code, to extend its” 
вворе to cover cases like the present, or to | 
nullify the effeot of the special prosedura, 
laid down in the oase of ex parte deoree. To, 
give successive rights to parties to agitate 
the same matter whieh has been set at rest 
would offend against the  dootrine of res 


judicata, 
JUDGMENT. 

Авроғ Ranim, J.—It is not neoessary in 
dealing with the sesond appeal to state the 
history of the litigation, as it has been set 
out in the previous judgment of the learned 
Judge against whose decree this appeal has 
been preferred. Two questions have been 
argued before us. The first, which relates 
to the merits, is this wbether the finding 
of the lower Court that the defendants Nos. 2 
and 3, the appellants before us, had any 
notiee as to Narasayya’s title to the property, 
It appears that the property stood iu the 
name of the plaintiff and Narasayya. The 
ease of the plaintiff is that Narasayya had 
no title, inasmuch as he had paid his share 
of the sonsideration-money whieh he was 
io have paid. We must take it as found 
in a previous judgment in the вопгве of 
this litigation that Narasayya had in faot 
no title although his name stood in the 
title deeds. The High Court in ita previous 
order of remand had remitted two issues 
for trial. Опе тав, "Had the defendants Nos. 2 
and 3 notice of  plaintiff?a olaim to the 
entire suit property prior to the transfer 
in their favour? (2) Did they act in good 
faith and take reasonable ваге to ascertain 
whether defendants had power to make 
the transfer within the meaning of sestion 41 
of the Transfer of Property Ast?" The 
firat question has been answered by both 
the Courts in the negative and, there ean 
be no doubt, rightly so. 

The answer to the sesond question is 
what we are now asked to sonsider im 
this second appeal. The learned Distriet 
Judge says that, although the defendants 


- 
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Nos. 2 and 3 had no express notise of the 
plaintiff's slaim to the entire property, 
yet the faot that for several yeara before 
the transfer the plaintiff slaimed and 
reseived rent, for the entire property from 
the defendanta themselves was sufficient 
to sall upon the defendants to enquire 
as to how the plaintiff claimed the entire 
rent. The learned Judge states his son- 
slusion in these words: “The defendants Nos. 2 
and 8 made no enquiries at all and there 
seems to bs sonsiderable ground for the 
theory thatdefendants Nos. 2 and З wanted 
to annoy plaintiff in sonnestion with the 
dispute about a house.” Thus, the appellants 
failed to make any bona fide enquiry into the 
matter and in second appeal it is difficult 
to hold that the lower Court had not 
suffisient material on which to some to 
this conclusion. In faot, no attempt has 
been made by the learned Pleader for 
the appellant to satisfy us that there was 
really no evidence to justify the conaluison. 
The next point for eonsideration is, 
whether the Distriet Judge is right in 
holding that the order rejesting the applica. 
tion made under OrderIX, rule 13 (seotion 
108 of the old Code) was final and that 
it was open to him to deal with that 
question in the appeal against the 
of the Distrist Munsif. So far as I can 
see, there is no direch desision on the 
question. Oar attention has been drawn 
to the,,desision in Perumbra Nayar v. 
Subrahmainan Pattar (1). But there tha 
learned Judges expressly refused to desida 
the question whether, where an appli- 
gation to set aside an er parle desree 
had been made under the special prose: 
dure provided in this sonneation and re- 
fused and no appeal was preferred against 
the order of refusal, if was etill open to 
the defendant in an appeal against the 
decree to raise the came question 
and have the desree eet aside on the 
ground that the defendant was prevented 
by suffisient cance from appearing and 
properly conducting the  defenoe. It was 
also suggested that the Full Beneh desision 
in Krishna Ayyar v. Kuppan Atyangar (2) sup- 
ports the  sppellant's contention. But 
there no application had been made to 
ret aside the єх paite deeree under tection 
108 of the Civil Procedure Code which 
governed that case and that desision, 


deeree ` 


therefore, cannot be taken as a ruling on the 
point in dispute before ue, Krishna Ayyar 
v. Kuppan Ayyangar (2) proeeeds оп the 
basis that in a оаве where no application 
under the special prosedure provided by tha 
Code for setting aside the ex parte deoreg hag 
been made, it isopen to the defendant in ap: 
pealing against the deoree to take the objes. 
tion in the appeal But that does not goyor 
а oase where an application was made and 
rejected and tke order rejecting the 
application was not contested by way of 
appeal from that order. Assuming that it 
ia open to a defendant in the appeal 
against the ex parte deoree to objeat to the 
dearee on the ground that he had not 
sufficient opportunity to adduce evidence 
in a sase where he did not oshoose to 
avail himself of the special prosedure, it 
does not by any means follow that, where 


he did actually avail himself of the 
apesial procedure and failed, still it 
would be open to him io have 


the same question re-agitated by appealing 
against the desree. Mr. T. V. Venoatarama 
Aiyar, the learned Vakil for the appellants 
argued that the language of seation 105, 
Civil Prosedure Code, is wide enough to 
cover a case like this. It says: “Save ag 
otherwise expressly provided, no appeal 
shall lie from any order made by a Court 
in the exercise of its original or appellate 
jurisdiction, but where a deoree is appealed 
from, any error defect or irregularity 
in any order, affeoting tha deoision of the 
саве, may be seb forth as a ground of 
objection in the memorandum of 
appeal.” That prima facie refers to an 
order from whieh no appeal ia provided, Bot 
it is argued that the corresponding seetion 
of the old Code has been modified in order 
to extend the provision to asses of orders 
ether than those from whieh ro appeal is 
provided, In  seotion 591 of the old 
Code the words were: “Where a deoree 
is appealed from, any error, defest or irregu. 
larity in any such order affecting the 
decision of the ease, ete," The word ‘suoh? 
does not find a place in sestion 105 of 
the new Code. I am,® however, inolined 
to think that this should not make ату 
differenes in the sonstruoticn of sebtion 105 
of the new (ode so far ав this point 
is concerned, The word 'suoh' might have. 
bsen intended, as pointed out in Woodroffe 


£18 INDIAN OABEB. [2971 
BADYEL GBINNA ASETAU 0, YATTIPALLI KEBAVAYYA, E 
and Amir Ali’s Commentary on the Oivil дурат v. Kuppan Ayyingar (2). Oa ® 


Prosedure Code, to limit tha application of 
‘thesestion to orders passed uoder the Civil 
Procedure Code. In any вазе, the langeage 
of seetion 105 does not seem to me to give 
the defendants the.righé to re open the ques 
tion whetber he bad suffi sient opportunity 
given to him. to adduse his evidence is cases 
where he has availed himself of the speoial 
prosedure provided by the Code and his 
application to set aside the e? parte decree 
bas been finally rejested. To hold otherwise, 
would be opening the door to speculativo 
litigation. Much emphasis was also laid by 
Mr. Venkatarama Aiyar on the observation 
of the Privy Gouno) in Moharajah Mohs. 
shur Sing v. The Bengal Government (3) which 
has been quoted in a resent desision of thie 
Court in Thimmanayanim v. Venkatacharlu 
(4), That observation was not made with 
reference to any gaoh express provision of 
the Civil Prosedure Code as we have now. lt 
only laid down that the general law does not 
'eontemplate that wherever an interlocutory 
order is passed unfavourably against a party 
that pariy must appeal against it and, if he 
does not do во, he wil be preclude frum 
impeaching it in the appeal against the 
desree. That, however, 18 very different from 
what we are asked to hold in the present 
sase, It may well ba doubted whether an 
order rejecting the application made under 
Order IX, rule 13, somes within the sense of 
an ordinary interlocutory order such as was 
under consideration before the Privy 
Ooccneil. I, therefore, hold that this contention 


Wan eiit the appeal must be dismissed 


ая J.—I entirely agree with the 
judgment just now delivered by my learned 
brother, and I supplement it on the sesond 
point dealt with only, because 1 recently had 
occasion in another case to refer to two st 
the oases relied on and my . referense to 
them now appears liable to miasonstrnotoin, 
In Gadi Neelavent v. Maroppared gari 
Narayana Reddi (5) I said that Caussanel v. 
Sowes (6) had been overrulid in Krishna 


е 
(4) 6 Ind. Саз. 289; 20 M. D, J, 805; (1910) M. W. 


„в M, D. T. 72:34 M. 228, 
noon d. Gas 847: 43 М. 04; 37 M. L. J. 599; 26 


M. L. T, 877; 10 L. W. 600; (1920) M. W. №, 19 
Co) ài м. 200, 8 Ind, Dee, (х, в.) 584, 


closer considera:ion of the eases that seem? 
to me to be mistaken In faot Oaussane! 
v. Soures (6) is overruled by Krishna Ayyar 
v. Kuppan Ayyangar (2) on а point 
with whish we ara not sonserncd in the 
present appeal and vith which the Full Banoh 
was not oonoerned. I will only add that 
the misdescription. cf the oase in. my 
judgment in Gadi Neclavent v. Marappareiddi- 
gari Narayana Reddi (5) did not affest the 
opinion expressed therein. f 

The point which Krishna Ayyar v, Керр 
Ayyangir (2) really decides relates to the 
power of the Court to order a remaud. | No 
case has been cited before us in whioh the 
question now ander sonsideration, whether a 
.party against whom a decree has been passed 
єх parte san proceed in euscession under Order 
IX, rule 13, as well as by taking objeotion ta 
the order placing him ex parte in. his appeal 
against the substantive deoree has been dealt 
witb. On principle, it would appear that ke 
sould only do во at the expense of the rules as 
to res ;udtcatz ; and there oan be no reason 
why the adjudiastion on his applieat:on 
under O:der IX, rule 13 ifthera werə one 
should not be conslusiva against him for the 
purpose of any subsequent appeal In the 
.present oase it is suggested that the facta 
that his application under Order JX, rola 13 
was not carried further than the Distriot 
Munsif’s Court and that he acquiesaed in the 
‘District Munsif’s unfavourable order, would 
make a difference to his right to appeal, against 
the deoree on this ground, The answer to this 
is that the Distriot Munsif's order, not baving 
been appealed against, has become final. It 
seems to me that it would bea matter for 
great regret ifa party could pursue both cf 
two alternative remedies in succession and that 
the recognition of a right to do so would be 
a unique incident in our prosedure. i am 
accordingly relieved to find that euch а right 
has not been recognised by authority. I agree 
with my learned brother in the order proposed 
by him. 

M, 0. Р, 

Appeal dismissed, 
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COURT OF THE BOARD OF REVENUR, 
UNITED PROVINCES, 
Sxaox» APPEaL No, 43 ov 1919-20, 
April 20, 1920. 
Present : - Mr. Porter, J. M, 
BHOODAC-—A»reELLANT 
versus 


MURARI LAL—Resvonpest, 
Landlord and tenant—Occupancy holding —Rent, 
payment of, by tenant for himself and decease 1 brother— 
Lump receipt granted by landlord —Receipt, whether 
~ admission of tenant's succession to brother's holding. 


The faot that a Zemindar givesa lump receipt for 
rent paid by a tenant for his ocoupanoy holding as 
well as for rent on aczount of his brother's holding 
subsequent to the latter’s death, is not tantamount to 
an admission by the landlord that the tenant has 
succeeded to his deceased brother's holding as 
ocoupancy tenant. 


Sesond appeal from the order of the 
Commissioner, Mesrat Division, dated 
tbe 13: of Ootober 1919, in the ease of 
ejeatment, 

JUDGMENT,—The only ground urged in 
this appeal is that the landlord-raspondent 
admitted the — sappellant-teaant to the 
ocsupanoy boldiog of his brother Ude on 
the death of the latter, six years ago, and by 
the realization of rent acknowledged him 
as ossupanoy tenant of Ude's holding, 16 
is not oontended here that the appellant 
shared in his brother’s holding. The oase 
is distinguishable from the fasts of Petition 
No. 8 of 1912 18, a case reported as Babu 
Ram v. Jatt Ram (1). 

in the present вазе there is nothing to 
show that any arrears due from Ude were 
realized from Baoola. There is no doubt 
that the appellant (who has a separate 
osaupancy holding) did not shara in his 
brother’s holding. 

In the ease relied on, the evidenoe as to 
the oollateral sharing in the caltivation 
was doubtful and the Member of the Board 
who desided the oase held that the озопрапву 
rights were admitted by the landlord, who 
had colleated from the collateral arrears of 
rent dua by the deceased, 

In the present ease there has been no sush 
admission. The appellans was oelearly not 
entitled to suesesd and the fast that the 
Zamindar has givena lump reaeipt for the 
rent paid by the appellant for hia own 
ocoupansy holding and the rent whioh he has 
“paid for his brother's holding subsequent to 


(1) 1 U. D. 97, 
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the death of the latter, in no way, sonstitutes 
an admission that the appellant has susseeded 
to his brother's holding an capupansy 
tenant. m : 
I dismiss the appeal with.costs, 
Appeal dismissed. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Civin, АррЕАІ, No. 30 or 1919, 
July 22, 1920, 
Present:— Mr. Daniels, A. J. C. 
and Mr. Wazir Hasan, A. J. C. 
RAM SARAN-PLAINTIFF—A PPELLANT 
versus 
Bhaya MANGAL SINGH 
AND OTHERS—DeFenpants 
— R ERPON VENTS. 
Hindu Taw—Antecedent debt —Necessity, proof of, 
whether necessary—Pious obligation of sons, extent of 


—Sepuration, whether affects obligation —Secured and 
unsecured debts, distinction between, 


Jt is only when legal necessity cannot be established 
that the question of antecedent debt becomes 
materia], [p. 221, col, 1.7 

A pions obligation which arises only on the death 
of an ancestor and an antecedent debt which may 
support an alienation while the ancestor is alive, are 
distinct grounds on whioh justifioation for an 
alienation may be pleaded (p. 22 , col 2,] 

There is no authority for the proposition that the 
pious obligation of a son or grandson to pay his 
ancestor's debts depends on whether the two were 
joint or separate in estate. Tie doctrine is founded 
on religious considerations to which the question of 
ERN or separation is entirely irrelevant, [v. 222, 
col. 1. 

Where a Hindu is under a pious obligation to pay в 
debt and pays it off by incurring another debt, the 
latter in turn becomes an antecedent debt binding on 
his sons. [р z22, cul 

% here the ancestoris dead, the pions obligation 
topay his debts 1$ not concerned with the question 
whether tke debts are secured or unsecured, but only 
with the question whether they are lawful debts not 
tare for an illegalor immoral purpose. [p. 222, 
601. з. 


Appeal against the Пеогае of the Subordi. 
nate Judge, Gonda, dated, the 29th Marsh 
1919, 


Messrs. J Р. О, Bhattacharji, and, Н, K, 


G .osh, tor the Appellant. 


Mr. Basudeo Lal, for Respondents Nos, 2 
and 3, : 


RAM SARAN V. MANGAL SINGH.” 


JUDGMENT.—This was a suit by Ram 
Sarań, plaintiff, to enforee two simple mort- 
gages ‘by sale of the mortgaged property, 
which is the joint family property of the 
first defendant, Bhaya Mangal Singh, the 
exeoutant of both mortzages, and his two 
sons, the second and third defendants, Thakur 
Prasad Singh aud Shamsher Bahadur Singh. 
The exeontion of the mortgages was nof 
seriously disputed. Bbaya Mangal Singh 
did not appear. His two sons defended 
the suit and have defended the appeal on 
the ground that the mortgages are not 
binding on them or on the family property 
of whioh they are joint proprietors. The 
entire suit has been dismissed by the learned 
Subordinate Judge except that he has given 
a personal deores against the first defendant. 

The first mortgage, dated the 25th Ootober 
1911, was for a sum of Rs, 3,500 made up as 
under,— 

Rs, A. Р. 

1. Paid in sash before the 

Sub Registrar is 

2. Oredited on account of 

a prior mortgage-deed 
of 3rd April 1911 
executed in favour of 
. the plaintiff's father 
by defendant No. l ... 


2,260 7 6 


1239 8 6 


Total ... 3,500 0 0 


The plaintiff endeavoured to show that 
Rs. 940 of the amount paid before the 
Sub-Registrar was borrowed for an antesedent 
debt and the remaining amount of Rs. 1,320 
for the purposes of a family business. The 
learned Subordinate Judge has disbelieved 
the evidence on this head and we agree 
with’ the reasons given by the learned 
Sub Judge for so doing. The evidence 
regarding the shop is of the moat flimsy 
-deseription. It had to be admitted by the 
witnesses in ross examination that the 
shop belonged to one Raghubar Dayal, the 
fast which they for the most part suppressed 
in exemination in-ohief. This Raghubar 
Dayal might have been called but was 
not, In faot, in regard to each of these 
three items the plaintiff has preferred to 
"rely pn wtrthless evidence, when, if his 
alaim* wes (гое, gocd evidence was available, 
“Rs 540 is said to Lave been paid to one 
Dhondhe, but though the dosument in 
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favour of Dhondhe is said to have been 
returned to the frat defendant after satis- 
faction, the defendant was not salled on to 
produce it. As for Dhondhe himself, we 
agree with the Subordinate Judge that he 
is а partisan and worthless witness. The 
other item is said to have been paid as 
rent of the Balrampur Estate. That Estate 
keeps regular assourts' but no witness 
representing the Estate was called to prove 
the payment, nor was any staha or other 
ascount called for, It is unnesessary to 
say more regarding these itenis. t 


The learned Subordinate Judge, though: 
he has not given any olear finding, appears 
to have  aacepted the evidence’ that 
Rs. 1,239-8 6 were oredited in satisfaction of 
an earlier mortgage of the year 1911 which 
is on the record as Exhibit 8. We are 
satisfied with the truth of the evidence 
to this effect, whioh, indeed, has not been 
seriously contested before us. That mortgage 
carried a personal liability to re-pay the 
amount borrowed and, therefore, is within 
the rule laid down by this Oourt in Ramman 
Lal v. Ram Gopal (1) as to the effeat of 
the Privy Conueil judgment, in Sahu Ram 
Chandra v. Bhup Singh (2). This rule 
has been resently affirmed by this Court 
in First Civil Appeal No. 197 of 1918, 
Ham Dei v. Suraj Bakhsh (8). It 
may be added that this debt would ba 
binding on the sons on any view of the 
Privy Couneil judgment, since almost the 
entire amount of the deed of 1911 was 
borrowed to re-pay money debts поб sesured оп 
the joint family property, Apart from the re- 
presentation in the deed there is the evidence 
of the witness who proved it that it was exe- 
outed in lieu of the prior bonds. The ground 
on whish the learned Subordinate Judge 
hus rejected this item is to be found in 
his remark that the plaintiff ahould have 
proved that all the antecedent debts, in lieu 
of whieh the mortgage desd purported to 
have been exeouted, were taken by defendant 
No. 1 for legal necessity justifiable under 


(1) 47 Ind. Cas. 987; 21 О. О. 200; 5 O. L. J. 629. 

(2) 89 Ind. Cas. 280; 44 I. А, 126; 21 0. W. М. 698; 
J P. L. W. 557: 15 A. L. J. 437; 19 Bom. І. R. 498; 
26 C. L J. 1; 38 M. L. J. 14; (1917) M. W. N. 439; 22 
M. L, Т. 22; 6 L. W. 213; 89 А, 487 (P. 0.). 

(3) 60 Ind. Cas. 177; 28 О, О. 204; 7 O. L. Ј. 509; 2- 
UL P. L, В. !J, C.) 166, 
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the law. This is a mistaken view of the 
law. It is only when legal necessity oan- 
‘not be established that the question of antese + 
dent debt besomes material, 

The second deed was exeeuted on 12th 
May 1918 for & sum of Rs, 8,000 the 
whole of whish was paid before tha Sub. 


Registrar. This sum is said to have been 
. mado up of three items:-- 

Hs. A. Р, 
1. Paidto the Balrampur 
Eatatein satisfaction 

ofa foreclosure desres 7,017 7 9 

2, Paid in lieu of & prior : 

debt to Musammai 

Gaya Dei 653 3 5 
‚ 8, Paid to Ram Hetin lieu 

of a prior debt 346-0 0 


We are fully satisfied with the genuineness 
of the first two items. A decree held by 


the Balrampur Estate against Bhaya Mangal | 


Singh and others has been put in, as also 
the receipt for the amount paid whish has 
been verified by the evidense of Saiyed Jafar 
Tyar (P. W. No. 14.), the General Agent 
of the Estate. The вору of the receipt put 
in shows that the payment was certified to the 
Court under Order X XI, rule 2. 

As: regards the Beard item, not only haa 
the deed been put in but Musammat Gaya 
Dei’s General Agent has deposed to the 
receipt of the . money and has proved a 
registered receipt for the amount given by him 
to the firat defendant only six days after the 
exeoution of the deed in suit. 

The deed wasa simple mortgage carrying 
a personal liability to re-pay whioh was not 
extinet when the amount was re-paid. 


The third item we consider unproved, 
No deed was produced in support of it, The 
only evidence is that of the alleged oreditor, 
Ram Het. He deslares that Mangal Singh 
had taken a logn from him and re-paid it 
by instalments and that this sum of 
Rs, 346 was the lastinstalment. He admitted 
in orcss examination that he made no 
endorsement of the payment on the baak of 
the deed and gave no reseipt. We are not 
prepared to accept his evidence, 


The debt in respect of whioh the foreclosure 
deerea was obtained was originally inourred 
by Kishun Dat Singb, the grand-father of 
“the first defendant, The spesial grounds on 
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which the learned Subordinate Judge has 
disallowed this item are four in number,— 

1, That the desree was against three 
other persons besides the first defendant and, 
therefore he was not liable to pay the smit . 
of Rs. 7,017 ont of Rs, 11,286, 

2. That Kishun Dat was separate 
from his grand-son and thata grand-son 
is not liable for the debt of his separated 
grand-father, 

3. That the second and third defendants 
are Kishan Dat’s great grand-sons and 


эв sush are not liable for the debt of their 


great-grand- father, 

4. That a foreclosure decree cannot son- 
stitute antecedent debt. А 

The first objection is not easy - do 
understand, in view of the fact that the 
learned Subordinate Judge had himself 
admitted in evidence, rightly or wrongly 
an agreement under whish the debts of 
Kisbun Dat were partitioned between his 
descendants and this debt fell to the share of 
Mangal Singh. it was cbjeoted in this 
Court that the agreement in question was 
not legally proved and the objestion appears 
to be correct, bnt the fast that there had 
been an agreement appears from the mort. 
gage-deed, The evidenoe shows that. the 
plaintiff made enquiries and satisfied himaclf 
of the existence of this deoree against the 
plaintiff and this is sufficient. The deoree 
was, moreover, & joint decree againat all four 
defendants and it is proved that Kishun 
Dat was dead when the deed in suit waa 
exeauted and when the decree was paid off, 
A pious obligation on his sons and grand-sons 
to pay his debts had, therefore, arisen, The 
Privy Oouneil in Sahu Ram Ohandra v, 
Bhup Singh (2), has distinguished between a 
pious obligation whieh arises only on the 


death of the ansestor on the one hand and 


antesedent debts whish may support an 
alienation while the ansestor is alive on the 
other, as distinot grounds on which justifioa- 


.tion for an alienation may be pleaded.. 


The learned Subordinate Judge’s sesond 
objeotion is based on an igolated remark 
in Trevelyan's Hindu [aw to the effeet 
that "the Hindu Law imposes upon а son 
and grand-son the duty of paying the debts 
of his father and paternal grand. father from 
whom he has not separated” (2nd Edition, page 
808), The words italicised are taken from 
an obiter dictum in в judgment of the 
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Allahabad High Court іп а ease in which 
a ereditor was seeking to reaover a debt of 
the father from the property of his separated 
gong i Fakir Orand v. Daya Ram (4)!. The 
only issue aetnally before the Court was one 
of limitation, Apart from this douktful 
distum, there appears to be na authority 
for the proposition tbat the pious obligation 
of a son or grand-son to pay hie ansestor's 
debts depends on whether the two were 
joint ог separate іп estate. The 
dostrine is founded on religious considerations 
to wbiah the question of jointnessor eepara- 
tion is entirely irrelevant, As was laid down 
by their Lordships of the Privy Counsil 
in Hunoomanpersaut Panday v. Musammat 
Babooee ` Munraj Koonweree (5): 

“By the Hindu Law the freedom of the 
son from the obligation to discharge his 
father’s debt has respect to the nature of 
the debt and not to the nature of the 
estate,” 

In his third оре: the learned Sub. 
ordinate Judge appears to have fallen into 
some.confusion of thought. Tbe question 
ig not whether: a great-grand-son is liable 
to psy the debt. of his great-grand, father 
If the debt was one whish Mangal Singh 
himsslf was. under a pious obligation to 
pay, then the debt which he inourred to 
pay it off becomas antecedent debt binding 
in turn on his sons, 

The fourth objestion would have had 
great weight if  Kisbun Dat Singh had 
been alive. Bat where the ancestor is dead, 
the pious obligation to pay his debts is 
not eonserned with the question whether 
the debts sre seoured or unsecured, but 
only with the question whether they are 
lawfal debts not ineurred for an illegal or 
immoral purpose. Moreover, the рогрсве for 
whioh this amount was paid would appear 
to  eonstitute legal neoessity, As the 
mortgage was made by the first defend- 
ant’s grand-father, the property was an- 
eestral property in the hands of his desaend- 
‘ants and, but for the payment made by 
Mangal Singh, it would have been irretriev- 
sbly lost to the faimly under a .final fore- 
closure desres. ~ 


(4) 224.67, А. W. N (1902) 199, 

(5) 6 M. L А, 893; 18 W, R. Sin; Sevestre 2F3m 2 
Suth P.0.J. 29; 1 Sar. P. C. J. 65%; 19 E. R. 
447. : 
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These are the опу points whieh have 
been. argued. For the reasons given above, 
we allow the appeal in part and dearse 
the plaintiff's elaim in respest of 
Rs. 1,2832 8 6 out of the first deed with pro- 
portionate interest thereon, and in respect 
of Rs. 7,670 11-9 ont cf the sesond deed 
(Rs. 7 ‚017. 7-9 in respondent of the Balram- 
pur decree and Rs. 653 3.5 paid to Musan. 
mat Gaya Deiin satisfaction of an antesedent 
debt) with proportionate interest thereon. 
The plaintiff and -the sontesting defendants 
wil pay and reseive costs in both Coarts 
in proportion to suooess and failure. The 
decree will be prepared іп aecordanee with 
Order XX АТУ, rule 4, No appeal has been : 
preferred against the personal desrea passed 
by the lower Court against defendant 
No. 1, and that deeree will be maintained in 
respeot of the remaining portion of the 
of the two deeds, ù e, 
Бе. 5,824.12-8 with sosts and interest as given 
in the lower Court's deoree. 

The plaint also contained a prayer for 
a personal deoree under Order XXXIV, rule 
6, iu sase the mortgaged shares proved in- 
suffioient, We think it would be premature 
to grant thia relief now. There will be 
time enough for tbe plaintiff to mage ah 
application for such a deeree when the 
siroumatances described in the rule nave 
arisen. 


Аррвсї partly allowed, 


—— 


PRIVY COUNCIL, 
APPEAL F.0M T4E Bo» Bax Hive Court, 
Jannary .8, 1591, 
Present : — Viscount Haldane, Visaount Cave, 
Lord Sumner, Lord Parmoor and 
Sir John Edge. 
BAI SHIRINBAL—APPELLANT 
versus 
RATANBAT AND o1gers— RESPONDENTS, 
Will, construction o—Gyt for life to widow with 


direction “duly, and as I have directed her orally", to 
make а Will— Direction, whether void for еш 


A testater by bis Will appointed his wife ius 
outrix with full powers of mensgement, gave her 
his estate for life and empowered her "ашу, as "{ 
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have direoted her orally, and according to the- 


limes, ёо, шаке her Will" Не also made a gift 
over in oase his wife should die without making 
her Wills. 

Held, that the words cited gave the wife a 
general power of testamentary disposition and 
not merely a power exercisable in the manuer 
specified in the oral directions: and that, therefore, 
the rer was not void for uncertainty. [p. 225, cols, 
1&2 

Hetley, In re, Hetley v. Hetley, (1202) 2 Ch. £66; 
71 L J. Ch, 769; 57 L, T. 265; 51 W.R. 202, 
distinguished. 

Appeal from a desree of the Bombay High 
Court, (Soott, C. J., and Macleod, J.}, dated 
September 3, 1919, reported as 5i Ind, 
Oas. 209, affirming with variations a desree 
of Beaman, J. 


FAOTS of the oase and the material: parta 
of the Will are suffisiently stated in their 
Lordship» judgment. Oz this appeal— 

Me. Up ohn, K. O., (with him Mr, E, B; 
Ratkes).tor tbe Appellant, submitted that on 
the true sonstruotion of the Will the widow, 
Kuvarbai, though she had not absolute 
property, had a life-interest, with power to 
dispose tinier vivos, and віво a power of 
testamentary disposition, This latter power 
‘might ba either general or spesial-limited 
to a power of selestion amongst "heirs" and 
“heirs f heirs"— but, in the events whioh had 
happened it did not matter whieh it was. 
The.Oourts below had erred in holding that 
there was an intestacy and that the power of 
testamen.ary disposition was void for un- 
eertainty. The case of Hetley, [n re; Hetley 
v, Heiley (0, on whioh they had relied, was 
easily distinguishable: in that case, to see 
how the power of ap ointment was to ba 
exersised, you had to ascertain what were 
the testator’s wisher, verbally expressed by 
him to his wife, and it was held that parol 
evidenee of these was inadmissible: here, 
on the other band, the words “as Г have 
directed her orally,” are merely testator’s 
reason for ,iving her the power, and do not 
limit the mode of exersise. The testator 
here goes on to dispose ot hie property in the 
event of his wife’s not having disposed of it, 
that is inconsistent with his having told his 
wiie how she was to dispose of it. [Refer- 
ence was made to Zhomson's Bitale, In re; 
-Herring v. Barrow (2): same onse, Thomson s 


(1) (1802) 2 Ch. 866; 71 L, J. Ch. 769; 87 L, T. 265; 
51 W, Б 202, 
(2) (1879) 18 Ch, D. 144, 
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Estate, In ve; Herring v. Barrow (8) and 
Pounaer, In re ; Williams v, Pounder (4) ]. 

Mr E. B. Rakes, followed, and. with regard 
to the meaning of m.lik n ukhttyar referred 
f Lalit Mohun Singh Roy v. Ohukkun Lal Roy 

5). 

Mr. Tomlin, К. O„ (with him Mr. O Y, 
Rawlence), for the Respondents, submitted that 
the wife had not power to dispose of theaorpus 
inier vivos: the words m-lik тират 
simply refer to powers of management. If 
there is any power of testamentary disposi. 
tiov, it is bad. If the power ів a speoial one, 
you have to find what the subjeats and 
objeots of it are: and you oeannot define the 
objects by looking at the instrument which 
purports to exeoute it, The objects must be 
those defined by oral directions. You have 
to go to those directions fo decide, 

1, Whether the power is general or 
special, 

2. If spesial, what the objests are. 

The ssheme of the Will is to keep the 
property together for the benefit of the 
family, 

An express conferment of power plus the 
expression of a wish may be good: but here 
you cannot sever the oonferment of the 
power from the words of direction. You 
must give some effect to those words: and 
the moment you have to find ont what they 
were, the power faila: it is bad“for uncertain. 
ty, as pointed out in Betley, In re; Hetley v. 
Hetley (1) (supra), whieh was а very similar 
ease, though the words there were less 
ambiguous. 

Mr, Upjohn, К. O., replied, 

JUDGMENT. 

Viscount Oave.—This appeal, from the 
High Oourt of Judicature at Bombay, raises 
questions as to the eonstruetion of the Will 
of one Bomanji Kaikbushro Modi, who died 
in or about the year 1875. The parties are 
Pérsis to whom tbe Indian Sueeession Aet 
No. 10 of 1863 applies. 

The testator made his Will, dated the 
9th January 1872, By olause 3, after 
rasiting that he had two sons, named 
Nuseer wanji and Sorsbji, айа a wife, named 
Kavarbai ; he appointed різ wife as his 


(8) (1880) 14 Ch, D, 268; 49 L. J. Oh, 622 481, T," 
85; 28 W. В, 802. . 

(41 (1856. 56 L. J. Ch, 113; 56 L. Т, 104, 

5.241 А. 76 at p. 88: 24 0,824; 10. W. М. 887; 
7 Bar. Р, О. J. 165; 12 Ind, Dev. (м, в.) 1224, 


. said Kuvarbai, 
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executrix with full powers of management. 
By olause 4, after referring to: his. -immove- 
able and moveable property of all kinds, he 
proceeded : 

"Of all that Iduly make my wife, the 
“malik mukhtiyar’ (absolute 
owner) during her life, just as I am the 
owner, and during her life none of my other 
heirs, representatives or relatives or kinsmen 
ean question her in regard to any matter 


| whatever.” 


‘die before his wife. 


Olause 7 was as follows :— 

wp, Agreeably to what is written above, 
my wife shall, during her lifetime, duly carry 
on vahitat, (ie, management) in respeot of 
every kind of my property and effestsand make 
expenses on auspicious and inauspicious 006a- 
‘gions just as I (have been doing). And in her 
lifetime keeping» God and Meher Daver (the 
Dispenser of Justice) before her mind, my 
wife shall duly,as 1 have directed her 
orally, and aecording to the times, make 
her Will, and all my heirs and the heirs 
of my heirs shall ‘duly aot agreeably to 
the same. 

Clause Ё commenced with the following 
words — — 

' Should my wile, that is to say, exe- 
‘outrix, -die without making her Will, 
that is to say, testamentary writing, as 
mentioned in paragraph seven above, then 
both ‘my sons, Nusserwanji and Sorabji, 
shall duly besome malik, (i.e. owners) in 
equal shares of all kinds of my property 


and eífesís, and both of them shall duly 


take certificate (that is, obtain Probate) from 
the Court,” 

and there followed directions to the sons to 
pay out of the property which they might 
take certain sums to the testator’s daughters 
and their shildren. Olause 10 sontained 
certain dispositions whioh were to take 
effest ‘if the testator's wife died without 
making в Will and if any of his sons shogld 
The Will consluded as 
follows:— 

“I haye made this Will of my free will 
and pleasure and while in sound mind and 
consciousness. Му wife and children, that 
is to say, heirs, all shall ашу act agreeably to 
the same.” 

The testator died, ав ‚ above stated, in or 
about? the year 1975. The testator's son 
Nusserwanji died in or about ihe year 
‚1904. 
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16 appears that the  testator'a widow, 
Kuvarbai, during her lifetime’ "made. Over 
certain parts of hig estate to her surviving 
son, Sorabji, , Kuvarbai made her Will, dated. 
thé 16th May 1905, and thereby appointed 
her son Sorabji her executor, and after certain 
dispositions in favour of kor other issue, oon- 
eluded as follows :— 

"With regard to my remaining ошай 
Ог moveable property and moneys im cash, 
з, whatever there may be ‘and wherever 
the same may be, and whether the same 
may be mine or whether the same may 
have been ‘received by me on behalf ‘of 
(from) my husband, or which I ‘myself may 
have been ` authorised adeording to . my 
husband's Will to give away, I: make over 
the whole thereof (¢.e,) everything to my said 
son Sorabji Bomanji Modi.” 

This. Will evinced a olear intention on the 
part of the widow to sxeoute the power 


given to her by her husband's. Will, 
Kuvarbai died. in -1906 and Sorabji in 
1915. 


Shortly after .the death of Sorabii this 
suit was sommenced by, Ratanbai, daughter 
and representative .of Nusserwanji, sgainst 
Shirinbai, daughter and representative of 
Sorabji, and other members of the family, 
alleging that the property made over by 
Kuvarbai to Sorabji remained part of, the 
testator’s estate and that Kuvarbai had no 
power to make a Will dealing with the 
testator’s estate, and that the whole of such 
estate was divisible on the death of .Kuvarbai 
either under olause 8 and the succeeding 
clauses of the Will or among the testator’s 
heirs as on an intestacy, and olaiming 
administration of .the estate on, the above 
footing. The defendant,Shirinbai, by written 
statement has denied the plaintiff’s olaim 
and alleged that Kuvarbai took an absolute . 
interest under the Wil), , or a life-interest 
with power to dispose of the corpus during 
her lifetime. or by Will. She -alsa pleaded 
the Statute of Limitations. The other defend. 
ants who appeared supported the plaintiff’s 
elaim. 

The Trial judge, Mr, Justice Beaman, -held 
-on the вопвёгпоёіоп of the Will, (1) that 
Kuvarbai: took a life estate with an un- 
controlled .power of disposition by aats inter 
vivos; (2) that the power given to her to 
dispose of the testator’s estate after her death 
was not а general power but в spesial 
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power enabling her to dispose of if in 
accordanse with direstio.s whieh he had 
given to her orally, that parol evidense 
was inadmissible to show the nature of the 
direstions so given, and assordingly thai 
the power was void for unoertainiy 
Í Hetley, In re; Hetley v. Hetley (1)]; (3) thatas 
Kuvsrbai had made а Will, although sush 
Will was ineffectual lo dispoke of the testator’s 
estate, yet she had not, within the meaning 
of elause 8, “died without making her Will," 
and aesordingly that clause 8 and the 
subsequent olauses failed to take effect, and 
tlie testator's estate besame distributable on 
the death of Kuvarbai аз on an intestacy; 
and (4) that the suit’ was not statute-barre3; 
and he made в deoree for administration on 
- that footing. 


On appeal to the High Court, the learned 
Judges of that Court (Scott, O. J, and 
` Macleod, J) held that Kuvarbai took a life- 
interest without power of disposition by asta 
inter vivos, and varied the deoree accordingly ; 
but in other respeots they affirmed the 
judgment. of the Trial Judge. Thereupon, 
this appeal was bronght by the defendant 
Shirinbai, the plaintiff and the other defend 
anta being made respondente. 5 


Their Lordships think it plain that 
Kuvarbai took a life interest only, and 
not an absolute interest, under the Will 
and it is convenient, before considering 
the nature and inaidents of such life-interest, 
tó consider the second question dealt with — 
by the Trial Judge, namely, the nature of 
the power of disposition given to Kuvarbai 
by elause 7 of the Will. The relevant 
“words are:— 
| "And in her lifetime, keeping God and 
Meher Daver (the Dispenser of Justice) 
bifore her mind, my wife shall duly, as 
I have dirested her orally, and aseording 
{0 the times, make her Will and all my 
heirs and the heirs of my heirs shall 
. dàly act agreeably to the same.” 

It is- plain from the direetion to the 
téstator’s heirs to act agreeably to his wife's 
' will, as well as from the gifts over, that these 
words were intended to giveto the testator’s 
wife some power of téstamentary disposition 
over his estate; and the question is whether 
he meant to give her a general power of 
disposition oronly a power exercisable in 
manter. speoified ir’ his oral direotisns, In 

15 
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other words, did he mean that she should’ 
in assordance with his oral direstions’ 
make her Will disposing of the property as 
she should in her diseretion think fit, or 
did he intend that she should by her 
Will dispose of the property in accordance 
with his oral direstions P In their Lordships’ 
opinion, the former is the true view. 
The strusture of the santense favours ib; 
for, if tha testator had intended that his 
wife's disposition should be in assordanae with 
his oral directions, the words “as I have 
dirested her orally” would properly have 
followed and not preceded the words “make 
her Will" The direction that the wife's Will 
shall be made ‘according to the times,” 
ot (as Mr. Jastisa Maoleod translates the 
Gujarati words) "aesording to the circum» 
stances,” and the reference to the “Рів. 
penser of Justice,’ show that she was 
to have a diseretion; and, although it may be. 
sonjestured that the testator had explained 
to his wife his reasons for giving her «a 
power over his estate and had enjoined her to 
exeroiae it if овезвіоп should arise, thera 
is nothing in the Will to show that he 
had attempted by any oral direstions to 
presoribe the manner in which the power 
should be exersised. Indeed, the latter 
clauses of the Will afford a strong in- 
disation to the contrary effeot ; for, if the 
testator had intended that his Will should 
ba deolared by his wife, he would hardly 
have prosesded himself to make a declaration 
of his wishes. The language of the Will 
in this sase is very different from that 
used in the case of Hefley, In re; 
Hetley v. Hetley (1) (supra), upon 
whisi the respondent relied, where 
the testator, after giving his property to 
his wife for life, desired and empowered 
her to dispose of his estate "in aocordanse 
with his wishes verbally expressed by him 
to her" and made no other disposition. 
For the above reasons, their Lordships 
are of opinion that, upon the trae son- 
Btruetion of the testator's Will, his widow 
Kavarbai took а general tasstamentary 
power, whio} was daly exersised by her Will, 
If so, the questions raised at the trial as to the 
widow's right to disposs of "part of the 
capital of the estate in her lifetime, as to 
tha sonstrustion of the gif? ovar in the event 
of her not. making а Ў, апа as to the 
Statnte of Limitations, do not eal for А 
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decision. Their Lordships aeeordingly өх: 
press no opinion upon these questions. 
Their Lordships will humbly advise 
His Majesty that this appeal he 
allowed and the deoree of the High Court 
set aside, except as to costs, and that it 
should be declared that the testator’s widow 
had power by Will to dispose of his estate. 
No order for administration appears to be 
required, but the plaintiff and the other 
persons entitled as legatees under the Will 
of Kuvarbai will have liberty to apply as 
to their legasies, The respondent, Ratan- 
bai, will pay the oosts of this appeal. 
Appeal allowed, 
Solioitors for the Appellant. —Mr. T. L. 
Wilson and Co. 
Solieitors for 
Wallons and Оо. 


the Respondents,—Mr, 


LABORE HIGH COURT, 
Sxconp Отуп, APPEAL No, 1396 or 1919, 
January 11, 1921. 

Present :— Mr. Justice LoRossignol. 
MANGAL SINGH— PLAINTIFF — 
APPELLANT 
versus 
ATRAÀ —DzEFENDANT— RESPONDENT. 

Registration Act (XVI of 1908), s. l7— Monthly 
lease—Rent payable ааа -Hop iM édiiot, whether 
necessary. 


A lease fixed a monthly rent and provided for 
ejeotment of the tenant on failure to pay rent. ~ Rent 
was, however, made payable annually : 

Held, thatlease wasa monthly one and did not 
require registration, 

Second appeal from the decree of the 
Senior Subordinate Judge, Ferozepore, dated 
the 11th June 1919, reversing that of the 
Munsif, Second Class, Moga, District Feroze- 
pore, dated the 7th Marsh 1919, 

Mr. Kanwar Narain, for the Appellant, 

Mr. Sundar Das, for the Respondent. | 

JUDGMENT. —This was a suit for re- 

sovery of rent and possession of the house 
from the tenànt.' The Court below has 
dismissed tbe suit on the ground that the 
entry in the plaintiff's bahi is a lease from 
year to year that it should have been register- 
ed and, not bging registered, ia inadmigsible 
and also exsludes oral evidence, 

Ip may exelude oral evidence of the son- 
trast bat it does not exelude evidense of 
plaintiff's title. 
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However, in my opinion the dosument, 
whish may be treated as a very orude lease, 
did not need registration. 

It is а lease of the hut or house for Re. 0-8-0 
per mensem, with a provision for ejestment 
if the rent be not paid. There is also a 
provision that, though the rent is payable 
monthly, 16 shall be actually paid at. 
niman? each year; the first payment of Hs. 6 
was to be made some five or six months after 
the commencement of the lease, 

I do not think that this stipulation eonverta 
the monthly terms into annual terms, The 
lease was monthly at annas 8 per mensem but 
Rs. 6 had to be paid eash nimani, There 
was nothing in the lease to prevent plaintiff 
from ejesting the defendant at the end 
of any month for which the rent had not 
been already paid, nor from giving him notise 
of the termination of the lease. 

For these reasons, I accept the appeal, set 
aside the lower Appellate Court's deeree 
and remand for a desision on the merits. 
Costs to follow final event, Stamp to be 
refunded, 


Appeal allowed, 


MADRAS HIGH COURT. 
Srconp Civi Appgat No, 863 or 1919, 
February 13, 192). 

Present :—Mr, Justice Sadasiva Aiyar 
and Mr. Justise Spenoer, 
AMEENAMMAL — PrAINTIFF— ÁPPELLANT 
ersua 
MEENAKSHI—DsFRNDART— 


RESPONDENT. 
Bes judicata—Mortgage suit—Defendant omitting to 
put forward counter-claim—Separate suit, whether 
maintainable, 


Where a transaction of mortgage has become fully 
ripened, so that the rights and liabilities of the 
parties can be dealt with by the Court before which 
the suit is brought in respect of that transaction, 
whether the suit is for foreclosure by the mort. 

gee or for sale. by the mortgagee, or inthe . 
alternative for foreclosure or sale by the mort- 
gagee, or for redemption by the mortgagor, all 
questions, including even claims for rent due on 
transactions inseparably connected with the mort. 
gage, relating to the taking of accounts between the 
mortgagor and the mortgagee, ought to be decided 
in one andthe same andin the very first suit and 
no second suit can be brought by either party for 
any claim arising out of that same transaction of 
mortgage [p. 228, col. 1.] 

Therefore, where in a suit upon 9 mortgage 
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the defendant omits to put forward a counter-claim 
for any sum that may be due to him from the 
mortgagee arising out of the mortgage transaction a 
separate suit for recovery of that sum is not maintain- 
able. [р. 229, col, 1.] 

Second appeal against the йвогве of the 
Üourt of the Temporary Subordinate Judge, 
Sivagange, in Appeal Sait No. £O of 1918, 


preferred dgainst the deeree of the Court of: 


the Additional District Munsif, Sivaganga, in 
Original Suit No. 322 of 1917, (Original Suit 
No. 201 of 1917), on the file ofthe Principal 
District Munsif's Court, Sivaganga. 


Mr. L, A, Govindaraghava Atyar, for the 
Appellant. 
Mr. T. E, Venkatrama Sastri, for the Re- 
spondent. 
JUDGMENT. 


Sapasiva Алтлв, J.— The plaintiff is the 
appellant, (Both plaintiff and defendant are 
women), The fasts out of which this suit 
has arisen may be shortly stated thus. The 
plaintiff was the simple mortgagee of cer. 
tain lands under a bond of 1899 exeouted 
by third persons to her predecesaors-in-title. 
She hypothecated that hypotheoation right and 
other properties to the defendant in 1908 
for Rs, 200. The hypotheeated hypotheeation 
right became barred in 1911, owing to a 
suit not having been brought against the 
third persons either by the plaintiff (the 
mortgagee under it) or by the defendant (who 
obtained transfer of -that mortgage from 
plaintiff by way of security), Then the 
defendant brought a suit in 1915 against 
the plaintiff on her (defendant’s) own mort. 
gage of 1908 for resovery of the amount due 
to her. The defendant in that suit, (namely, 
the present plaintiff) pleaded that the pre- 
sent defendant (plaintiff in that suit) having 
by her default failed to sue for and 
recover from the third persons the money 
due under the bond of 1899 left with the 
defendant as security, she (the defendant) 
was liable to asoount to the plaintiff for 
much more than the amount sued for, on 
the bond of 1908 and that, therefore, the 
suit ought to be dismissed. That plea of 
the defendant in that suit (the present 
plaintiff) was scsonnted therein. It was 
found that more money was due to the present 
plaintiff by reason of the defendant's ae- 
sountability for her default than was olaim- 
able by the defendant under the bond of 1908 
aud the defendant’s former suit was aceord- 
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ingly dismissed. The plaintiff brought the 
prezent suit to recover the difference between 
the amount alleged by her to be due to her 
as damages, caused by the defendant's 
default and the amount duo to the defendant 
under the mortgage of 1908. Several 
defences were raised in this suit, One of 
the contentions put forward by the defend. 
ant before us, namely, that the plaintiff has 
no sause of action and no right to olaim 
damages for the defendant's default in suing 
the third persons (mortgegora of 1+99) 
cannot be accepted, aa the plaintifi’s right 
to claim such damages waa established in 
the former suit and is, therefore, ras 
judicata, 

The only defences whioh need be con- 
sidered are: (1) that the suit is barred by 
limitation ; and (2) that the suit is barred 
by res judicata. by reason of the decision in 
Original Suit No. 226 of 1915, that is, the 
suit brought by the present defendant against 
the present plaintiff for recovery of her 
mortgage amount and sale of the mort. 
gaged properties, The District  Munsif 
decided the question of res judicata in favour 
of the plaintiff but desided the question of 
limitation against the plaintiff and dismissed 
her suit, 

As regards the question of res judicata the 
District Munsif's reasoning was that the 
oauses of action in the two suits were 
different and, therefore, there was no тез 
judicata, The lower Appellate Court did not 
go into the question of res judicata but desided 
the suit solely on the question of limitation 
holding that either Article 65, or Article 115 
of the Limitation Ast (three years period) 
applied and that Artisle 116, relied on by the 
plaintiff and providing a period of six years, 
did not apply. I do not think it nesessary 
to go into the question of limitation, as 


‚1 am satisfied that the Distriet Munusif is 


wrong in his decision on the point of res 
judicata and the plaintiff's suit must fail on 
the desision against her on that point. The 
first suit was brought on the transastion of 
mortgage between the two parties entered 
into in 1908. The present suit was also based 
on that same transaction, namely, on the 
alleged obligation of the défendant oreated 
by law under the same transaction. The cases 
in Mahabir Pershad Singh S. Macnaghten *(1), 

(1) 16 C. 682 (P. O); 16 I. А, 107; 13 Ind, Jur, 133; 
6 Sar, P, O. J, 845; 8 Ind, Deo, (х, в.) 451. 
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Vinayok v, Dattatraya (2), Rukhminibai v. 
Venkatesh (3), Satyabadi Behara v. Harabati 
(4), clearly establish, in my opinion, that 
where в transastion of mortgage has be. 
come fully ripened, so that tke rights and 
liabilities of the parties oan be dealt with, 
by the Court before which the suit is 
brought in respect of that transaction, 
whether the suit is for foreslosure by the 
mortgagee or for sale by the mortgagee, 
cr, in the alternative, for foreelosure or 
sale by the mortgagee or for redemption 
by the mortgagor, all questions (including 
even claims for rent due on transastions 
inseparably connected with -the mortgage) 
relating to the taking of aasounts between 
the mortgagor and the mortgagee ought 
to be desided in one and the same and 
in the very first suit, and no second suit 
ean be brought by either party, for any 
claim arising out of that same transas- 
tion of mortgage. 1 shall only quote a 
few sentences from two of these deoisions. 
In Vinayak v. Dattatraya (2), it is said: 
Now, the question is one which arises 
directly out of the mortgage transaction, 
whieh was the subjest-matter of the 
litigation in the former suit. But tbe 
deeree in а suit for redemption must be sueh 
as to enable the Court todo complete 
justice ;...and, ‘as far as it is possible, the 
Court endeavours to mdke a complete deorce 
that shall embrace the whole subject and 
determine upon the rights of all the parties 
interested in the estate’...So in this вағе 
the claim cn which we are now asked to 
adjudicate is one that eonld and ought to 
have been advaneed in the former suit. 
Without & determination on if, there was not 
& eomplete adjustment of the rights of the 
parties...... Where в given matter besomes the 
subject of litigation ір, and of adjudiation by, 
a Court of competent jurisdistion, the Court 
requires the parties to that litigation to being 
forward their whole case, and will not (exoept 
under spesial oireumstances) permit the 
same parties to open the same subject of 
litigation in respect of matter which might 
have keen brought forward as part of the 
subject in contest, but which was not brought 
forward only Weonuze they have from negli- 


e gevee, inadvertence or oven accident, omitted 


е . 
(2) 26 B 661 at p. €67; 4 Bom L. R. 462, 
(8) 31 B. 527; 9 Bom. L. В, 958, 
(4) 84 0, 223; 6 O, L, J, 192, 
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part of their ease. The plea of res judicata 
applies, except in spesial савез, not only 
to points upon which the Court was actually 
required by the parties to form an opinion 
and pronounce a judgment, but to every point 
whioh properly belonged to the subject of 
litigation, and whish the parties, exercising 
reasonable diligense, might have brought 
forward at the time ..,...The comprehensiva 
oharaster of euita relating to mortgages and 
the obligation’ inoumbent ол litigants to 
see that the desraainthem sawarsa all their 
rights hes been repeatedly resognised by 
the Courts," 


Mr. L. A. Govindaraghava Aiyar attempt- 
ed to distinguish this and some other 
sa'e3 on the ground that the first snit 
in those oases was а suit for redemption 
aod not for sale and that thera was a dis- 
tinstion between those two olasses of suite, 
b.cause Order XXXIV, wala 9, of the 
Cole of Civil Procedure gives the mort- 
gazor the right to resover moneys due by 
the mortgagee on tating of accounts as 
bstween the mortgagor and tho mortgagee, 
ocly in a suit for redemption, 1 am unable to 
assept this distinotion as based on any intel- 
ligible principle. The fact that Order XXXIV, 
rule 9, expressly gives the plaintiff in a- 
redemption suit the right to resover money: 
due by the mortgagee, does not at all imply 
that if the mortgagor happens to be a de- 
fendant ina suit for foreolosure or for sale 
( г either in the alternative) he could not and 
cught not to claim the moneys due to him: 
by the mortgagee plaintiff and the Court is 
nob entitled to give him sush a deoree. On 
the other hand, in the ease in Satyabadi 
Behara v. Harabatz (4), the decision says at 
page 233: “Lhe provisions of the Transfer of 
Property Aot, which we have already 
analysed, plainly indicate, that in a redemp- 
tion suit, the whole of the aacounts between 
the mortgagor and the mortgagee must be: 
taken. As was observed by Mr. Justice 
Pontifex in. Deolee Ohand v, Omda Кћапит (5) 
the essence of foreslosure and redemp- 
tion suits ie, that in sueh suits, eash 
party is entitled to enforse his rights; а plaint- 
iff claiming  foreolosure is bound, upon the 
accounts being taker, if the balance is against 
him, to psy that balance ;...unless this were 
(5) 6С, 37% 7 C. L. B. 876; 3 Ind. Dec. (w.s)' 
2.6. M 


` 
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‘so there would ba a multiplieity of suite ; 
to avoid this, it is nesessary under a desres 
for foreslosure or redemption,that the accounts 
between the parties should be settled and 
dissharged; if the balance is against any 
party, he must pay it.’ This is a well estab- 
lished prinsiplg of jurisprudence on which 
Order XXXIV, rule 9 1з based and it is not 
‘sonfined to oases where the mortgagor sues 
‘as plaintiff for redemption, but it applies to 
all -suita in whish assounts as between the 
mortgagor and the mortgagee have to be 
taken once for all I do not think it 
nesessary to go in detail into the questions 
of legal set-off and equitable set-off alaborately 
afgued on both sides. No doubt, in a oase of 
strict legal sat-off the defandant is not bound 
to put forwerd his eounter claim and a 
separate suit by him, will поб be barred. Bat 
if he did put forward suoh a eounter-olaim 
by way of legal set-off and if the whole of 
that oounter-olaim was within the sompetenos 
of the Court to deside, he cannot afterwarda 
sue for any portion of that claim, if he did 
nob get a deoree for that portion in the 
firat anit, in which he pub forward. that 
counter-olaim, The cases in which tho 
sounter-olaim is beyond the competenss of 
the Oourt in ће first suit, for example, 


where the first suit was brought in a Small’ 


Cause Oourt which sould not exereise juris- 
diction over the sonnter-slaim, are irrevelant 
in the consideration of the point in dispute. 
As regards an eqiutable set-off, ib arises out 
of the same transaction in most oases and 
it not only might but ought to be made the 
basis of a oounter-slaim in the firat suit 
itself, The argument based on the language 
. of Order УШ, rule 6 (2), that because it 
- is stated that the written statement: pleading 
& legal get off shall have the same effect as 
the plaint in a oross-suit, therefore, the 
Legislature impliedly said, that the Court 
in whish an equitable set off is pleaded oan- 
not give the same effest to that claim, as if 
it was a plaint in а oross-suit is based 
оп &fallasy similar to that which I have 
already referred to, when considering the 
argument based on the language of Order 
XXXIV, rule 9, These statutory provisions 
are based on general principles .and .the 
express recognition of those general prin- 
ciples in particular statutory provisions deal- 
ing with tbe particular cases sannot. be trest- 
ed as a direstion- to tbe Court to discard 
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those prinsiples in other sases. Then, somo 
argument was based on a metisulous ex. 
amination of the language of sestion 11, 
Civil Prossdare Code. AsI am elear that 
the eounter-elaim in the former suit ia a 
eross-suit, not only allowed by the law, but 
required by the law to bs prosesutel as a 
sounter-slaim by the defendant at the risk 
of her being debarred from setting it up 
afterwards, there is nothing in this aonten. 
iion. Even if sestion 11 did поб strietly 
apply, the principle of ves judiczta із one 
based upon much wider considerations of 
geceral jurisprudence than are sovered by 
ssotion 11 and the anthorities, whieh I hava 
already referred ts, clearly indicate that thoae 
prinsiplas, evan if sestion 11 did nos stristly 
apply, prohibit the second suit in oases like 
the present. [ should not, however, ba under- 
stood as doubting that section 11 itself, 
evan sonstrusd strictly, applies to thia саза, 

10 the result, I dismiss the sesond appeal 
with ooats, " 

Spencer, J.—I agree that this suit is 
barred by res judicata, In Mahabir -Pershad 
Singh v. Macnaghten (1); there was a suit 
b; the mortgagees and when that suit was 
brought, the mortgagess owed some amounts 
to the mortgagora for rent, whioh the mort. 
gagees did not pay. When the mortgagaes 
got а desres for tbe amount, and after the 
mortgaged property had baaa sold, the mort. 
gagors brought а suit to hava the sale sot 
aside by getting the rents which had assrued 
in their favour set-off agains} the amount 
due under the mortgage. Their Lordships 
of the Privy Council observed that the pro- 
par ossasion for enforeing this equity of set- 
off would have been ia defenoa of the mort. 
gage suit, aud, therefore, the plea was ona 
whish ought to have boen made a ground 
of defence in the former suit, between the 
same parties, and the plaintiffs who wera 
appealing were debarred from putting for- 
ward their claim in a separate suit, Now, in 
the case before us, it appears that in the 
prior suit, Original Sait No. 223 of. 1915 on 
the file of the Additional Distriet Mansif'a 
Court of Sivaganga, the present plaintiff 
was there found entitled to at least Rs, 1,072 
against the amount of R3. 634, found to ba 
due to the prevent defendant, who Was 
plaintiff in that snit aud’ consequently” the 
suit was dismissed. So this is a stronger 
ease than that іп Mahabir Pershad Singh v, 
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Macnaghten (1), beannse not only might this 
plea have been raised in the former suit, but 
it actually was raired and the suit was dismiss- 
ed in consequence, Under Order XX, rule 
19, of the Civil Prosedure Code, the deoree 
in that suit might have stated what amount 
was due to the plaintiff and what amonnt 
was due to the defendant and either party 
might have been allowed to reaover what was 
due to eash. In that suit, the present plaintiff 
was sontent to have the suit dismissed; she 
apparently waived her slaim to the balance 
that was due to her and she aannot row 
sustain the present separate snit for a relief 
which she might have got in the former suit. 

I agree that the second appeal should be 
dismissed with costs, 

М, 0, Р, 
Appeal dismissed, 


PRIVY COUNCIL. 
APPEAL FROM THE Mapras Hien Сөовт. 
Desember 16, 1920. 

Present :— Lord Moulton, Lord Phillimore, 
Sir John Edge, Mr. Ameer Ali and . 
Sir Lawrenee Jenkins. 

Tux SECRETARY or STATE ror 
INDIA 1x COUNOI L— APPELLANT 
versus 
SRINIVASA CHARIAR AND OTHERBS— 
RESPONDENTS, 

Inam—ZEnfranchisement of Inam grants, effect of— 
Minerals, right to, whether passes— Madras Enfranchis- 
ed Inams Act (IV of 1802) — Madras Inams Act (VIII 
of 1869)-—-Title-deeds granted by Inam Commissioner, 
effect of— Grant, construction of. 


An inam grant may be no more than an assign- 
ment of revenue, and even where ib ів or includes 
в grant of land, what interest in the land passes must 
depend on the language of the instrument and the 
circumstances of the case. [p. 282, col, 2] 

Without apt words such a grant does not pass 
the right to minerals. [p. 232, col, 2.] 

Title-deeds issued by the Inam Commissioner in 
Madras can confer no higher title than was original- 
ly granted; they cannot vest in the Inamdarsa 
subject-matter not already belonging to them.[p. 233, 
col, 2. 

d fact that the Madras Government in its 
standing orders at one time disclaimed the mineral 
rights in enfranchised inam lands does not preclude 
the Secretary of State from claiming those rights. 
[p 283, col. 2] & 

Appeal from a deeree of the Madras High 
Court, dated the August 7, 3916, reported 
as 39 Ind. Cas. $37, dismissing an appeal 
urder its Letters Patent frem а deeree of 
а Divisonal Beneh of the said High Court, 


FACTS.—The sole question in this appeal 
was whether the respondents had the 
right to minerals in the village inoluded 
in their grant. 

The fasts of the sase will be fourd in 
the report of the earlier prcaeedings oon- 
tained in 39 Ind. Cas. 337 ; 49 Mad. 268, 

On this appeal 

Mr. Dunne, К. O., and Mr. E. B. Ratkes, for 
the Appellant, submitted that the minerals 
were neyer granted to respondents’ predeses- 
sors. It was slear from the Pareana, which was 
the best evidence of the original grant, that: 
Government bad a reversionary right. The 
Inam Register shows that the assessment 
was fixed from the point of view of 
eultivation, A jodi or quit rent was charged. 
Subsequently, in 1865, documents were 
issued to respondents’ predecessors sonfirming 
the tnams to them in freehold but these 
enlarged the estate only and not the pro- 
perty : their tenure was made better but 
the subjeot matter of the tenure remained 
the same, Whatever may have been the 
ease before, sinse Madras Ast VIII of 
1869, it is clear that nothing done under 
the inam Commissioner sould vest in the 
inamdars a aubjest-matter not already 
belonging to them. It was not till 1905 
that respondents began to lease ont this 
land for mining:and, though they make 
outa sase by prescription, both Courts have 
held that they have no prescriptive right 
to the minerals. A grant of a tenure, at 
a fixed rent, even if the tenure is perma- 
nent, heritable and transferable, does not 
scarry a right to the minerals in the 
absense of express evidence to that effeot, 

Sashi Bushan Misra v. Jyoti Prashad Singh 
Deo (1); Raghunath Roy Marwari v. Raja 
of Jheria (2). 

Counsel aleo sited Hari Narayan Singh v. 
Sriram Ohakravarti (3), Durga Prishad Singh 


(1) 40 Ind. Cas. 189; 44 I. A. 46 ab p. 50; 1 P. 1, 
W. 361; 21 C. W. N. 877; 15 A. L. J. 20932 М. Т, J. 
245; (19.7, M. W. №, 226; 26 ©. L. J. 265; 21 M. L. 
Т. 308; 19 Bom. L. B.418; 6 L. W. 2; 44 0. 585 
P. 0.). 

( :2) 50 Ind. Cas. 819; 46 I. А. 158 atp. 166; 17 A. 
L. J, 697; 36 M. D. J. 660 1 U. P. 1. Е. (Р. С.) 48; 
23 C. W. N. 914; 26 M. L. T. 76; 80 O, L. J. 160; 21 
Bom. L. B. 895; 10 1. W. 847; 470. 95 (P. 0.). 

:8) 6 Ind. Cas. 785: 37 L A. 136; 140. W. 
110.L. J. 653; 7 A. L J. 628,20 M. L. J, 569; 12 Bem. 
L.B.406,8 M. L. T. 51; (1910, M. W. М. 309; 87 C. 


723 (P. О.), 
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v. Brojo Nath Bose (4) and Girdhari Singh v. 
Megh Lal Pandey (5) 

[Ste Joan Hogs.—The principle of: all 
these oases із thaf a grantee must show 
express words in his grant conveying the 
minerals]. 

The High Court judgment is based on 
the assumption that the -holding of an 
патат is the same as that of a Zemindar, 
bot they are widely different: before 1865 
an tnamdar sould not even alienate, 

Mr. De Gruyther, K. О. (with him Mr. 
Kenworthy Brown), for the Respondents.— As 
to ownership of minerals, tnamdars are on 
the same footing as Zemindars. 

I am in the position of a proprietor of 
lakhiraj, not an inamdar in the sense of 
a grantes of the royal share of revenue. 
We were entered in the Register kept 
under Madras Regulation ХХ XI of 1802, seo 
tion 15. That register relates to persons 
who were holding land. exempt from reve- 
nues: if had nothing to do with tenants. 
It was а register made under the Perma- 
nent Settlement. That register shows I am 
a landed proprietor : aş such I have the 
mineral rights. 

[Loro PnuiLLIMORE.—1f you area landed 
proprietor under a partisular title, we shall 
have to construe the doeument sonferring 
that title.] 

We filed our doouments showing we 
were proprietors before the Inam Oommia- 
sioner whieh recognised them and said the 
land would be our absolute property. We 
have a parliamentary. title : what the 
Aot of 1869 took away is what could not 
pass: our claim is based on the title deeds 
not thetwo Aets. On the original grant 
there was a grant of the land: the burden 
of qualifying it is on the other side. 


The whole subject of soal mines -in 
Bengal is dealt with in Durga Prashad Singh 
v. Brojo Nath Bose (4) and the sonelusion 
is that Government cannot olaim revenue 
from them unless reserved. 


Mr, Kenworthy Brown followed. —Til re : 


(4) 15 Ind, Cas, 219; 39 I. A.188; 16 О. W. М. 489; 
(1912) M. W. N. 425; 11 M. L, T. 337: 9 A. L. J. 462; 
160. L. J.461; 14 Bom. L. В, 445; 28 M. L. J, 26; 39 
0, 696 (Р, C.). 

(5) 42 Ind, Cas 651; 44 I А. 246; 22 M. 1, Т 
15 A. L, J. 851; 58 M. L. J. 687; 8. P. L. W. 160: 2 
L, J. 584; (1917) M. W. N. 282; 22 О, W. N. 201; 
W. 90; 20 Bom. L. В. 64; 45 О, 37 (P. C.), 


sently, the Madras Government took the view 
that inamdars had the right to minerals; 
Orders of Board of Revenue, 1850, Volume 
I, рахе 31. Government also paid sompensa- 
tion for the stone in land sequisition pro- 
eeedings. 

Mr, Dunne in reply,— Tho mere faot that 
Government as & matter of expediensy did 
not slaim cannot affect their rights. In 
no oase, even in Bengal, has the question 
been determined between Government and 
the Zeminder, the sases are all cases bet. 
ween Asmindars and tenure holders. 

In Durga Prashad Singh v. Brojo Nath 
Bose (4) Government was not в party. 

The respondent’s present oase that he is 
a lakhirajdar under a Regulation XXXI of 
1802 is new—neither pleaded nor proved. 
In their oase they rest their title on the 
parvana there mentioned. But the very 
register they refer to shows payment of 
jodi. 

JUDGMENT. 

Sig LAWRENOE JEWKINS,—The suit cut of 
whieh the present appeal arises was brought 
by the Shrotriemdars of the village Kulloor 
in the Madras Presideney, in order to 
establish their unfettered right to quarry 
stone in the lands of the village withont 
payment of any royalty in respest thereof, 
Their elaim has sueseeded in all the Indian 
Courts, and the present appeal has been 
preferred from an appellate desree of the 
Madras High Court, dated the 7th March 
1916, by the defendant to the suit, the 
Sesretary of State for India in Council. 

The title alleged by the plaintiffs in 
their plaint is a grant about 160 years 
ago of the village as nam to their pre- 
deeesBore-in-title by the Government that 
existed prior to the British Government. 
The plaint then alleges undisputed enjoy- 
ment, an admission of their title at the 
time of the inam settlement of the village, 
the asquisition of а  preseriptive right, 
and prossedings under the Land Acquisition 
Ast. 

On the strength of this grant, and these 
subsequent events, they claimed a deeree 
“establishing the full rights of the plaintiffs, 
the shrotriemdars of the awid village,” to 
the roeks and hills within ita boundaries, 
The defendant, by his written statement, 
did not dispute that there was a grant of the 
village,. but he traversed the statemeng 
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that there was any conveyance of the right 
of the State to the minerals in the village. 
He also contested the other matters on which 
the plaintiffs relied. 

In these oiroumstanoes, the snit same on 
tor settlement of issues, and it was ordered 


that the following issues should Бә 
tried :— А 
“i, Was there an outright grant of 


Kulloor village as imam to tha plaintiffs’ 
predecessora-in-title by the Government 
prior to the British Rulo as alleged, and 
did the grant inslude tho right in regard 
to minerals also in the village? And is 
this grant, if true, binding on the defend- 
ants P 

"2. Was the exolusive right to take the 
minerals in the village free of taxation 
sorferred expressly or by implication on 
the plaintiffs’ predessssors-in-title at the 
time of the inam settlement; if this right 
had been sonoeded by the Inam Commis. 
sioner in excess of what had been allowed 
by the original grant, was it within the 
scope of the authority of the Inam Com- 
missioner tn have done so; if not, whether 
ths action of the Inam Commissioner is binding 
on the defendant?” 

There were other issues, but thsy need not 
now be considered. 

The findings of the Courts on these issues, 
and their desrges, ara in {һа plaintiffs’ 
favour, and, in ascordanca with them, the 
appellate deoree of the 7th Marsh, 1916, was 
passed. 

The burden of establishing the grant is 
on the plaintiffs, by whom it is asserted, 
and it is for them to show, that it contained 
terms apt to vest in their predesessors tke 
quarries, and the fall right to work 
them. 

Though the grant is not disputed by the 
defendant, when it вате to proving its 
terms at the trial, the plaintiffs werg in 
this difisulty thatthe original grant sould not 
be produced by them. 

The defendant, however, produced a 
register containing an Bnglish translation of 
a parwana which purports to be a вору 
of a parwana written in 1750 (Exhibit 1). 
168 genuinenesg is conceded and the дова. 
ment was properly admitted in eviderce 
by the Court of first instagoe as evidence 
of the terms of the original grant. 

In the oiroumstanees of this ease, it is 
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the best evidense of those terms, and it 
is on the true eonstruetion of the terms so 
evidensed that ihe rights of the plaintiffs 
must depend. And, in so saying, their 
Lordships do not overlook what has been urged 
as to the effect of subsequent proosedings and 
conduct. 

The dosument recites, (1) that the entire 
village Kulloor had been enjoyed for a 
length of time by way of Shrotriem fora 
yearly sum; (2) that it was so enjoyed 
acsording to the sunnads of formor Prinses; 
(3) that it was granted as a subsistence 
to Letohmi Narasumashary, Zunardar; and 
(4) that the original sunnads had been 
lost. It then resorda that the village was 
restored to the said Zanardar, and that 
the purpose of the restoration was that, 
having appropriated to hia own usa the 
produse of the seazons eaoh year, the 
Zunardar might bə assiduous in offering 
up prayers for the lasting prosperity of the 
Empire. The obligation was then imposod 
on him of paying regularly to the Sirkar, 
the established amount of the Shrotriem, 
It was a condition of this restoration that 
the village had been enjoyed according to the 
mamool sheedamed, 

Can then the plaintiffs suacessfully claim 
that under these terms the full right to 
the quarries and mineral passed to 
them Р 

Their Lordships think not. The grant 
was, of a village in inam, and the rules of 
English Law as to real property in Hogland 
сап sfford no guidance as to what passed, 
A grant of this description may be no 
more than an astignment cf revenue, and 
even where it is or includes a grant of 
lané, what interest in the land passed must 
depend on the language of the instrument 
and the circumstanoes of each case. There 
is notbing here to suggest that the original 
grant sontained words sometimes employed 
in Indian dosuments, where it is the inten- 
tion that the нат, grant of a village 
should create such an interest in land as 
woald vest the minerals in the grantee, 
Nor does the language suggest that any 
further benefif to the grantee was ceon- 
templated or intended than stoi as might 
be derived from the ordinary use of the 
lard fcr the purpose of cultivation. 16 was 
not a complete transfer fur .value of all 
that was in the grantor; the . interest 
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‘bestowed was merely something carved out 
of his larger interest which still remained 
jn him as a reversion: the grantor was 
the ruling power, the grantes a Brahmin 
whose assiduous prayers were engaged: а 
“jadi was reserved and the purpose of the 
grant was to ensure the subsistence of the 
grantees by -the appropriation to his use 
of “the produse of the seasons eaoh 
year,” 

The interest thus oreated was inalienable 
and heritable only by lineal heirs, so that 
on any ooeasion of forfeiture or extinotion 
“ of lineal heirs the grantor or some one 
deriving title under him would some in by 
virtue of the reversion which had not been 
transferred. It doss not aasord with the 
ssheme of such в grant that any person 
taking under it should have the power to 
consume its subject-matter by quarrying 
operations, even if an interest in land was 
ereated. 

But, then, it is urged that subsequent 
events show that the shroiremdars acquired 
in one way cr another an interest in the 
land of the village that entitles them to 
work the quarries without any obligation 
to make any payment to the Government. 
In support of this argument their Lordships’ 
attention bas been drawn to many matters 
and, in particular, to the title-deeds of the 
A series of Exhibite, the extract from the 
inam register (Exhibit J), the Regulations, 
Acts and Standing Orders relating to 
inams and a land acquisition proceeding. 

Had these materials stood alone, they 
, might well have been urged as suggesting 
an inference that the original grant was 
in terms that supported the plaintiffs’ 
claim as to what passed under it. Bat in 
the élearer light afforded by Exhibit I 
they lo:e their evidentiary value and leave 
theterms as shown by that exhibit in no degree 
obseured, 

No doubt, words are to be found which are 
in & sense appropriate to the plaintiffs! olaim 
but they are used in a context to which they 
do not belong, Thue, to speak of “treghola” 
in the sonnection in which it appeare, ia 
merely a piese of inapt drafting, and oannot 
be regarded as a sorrest description of the 
plaintiffs’ rights in this village. 

Even in this litigation there is the same 
insorreot use of words used, as where the 
payment demanded by the Government is 


spoken of as assessment, whereas the demand 
is for a payment in the nature of royalty for 
tbe use and sonsumption of that which 
belongs to the Government. 

Inaesuraoies of this olags oan in 
assist the plaintiffs. к 

Apart from the contention that these 
materials furnish evidence of the terms of 
the grant, it is contended that a title was 
thereby created in the Shrotriemdars to the 
quarries. But it was rightly decided by the 
final Appellate Bench of the High Oonrt 
that the title.deed of the Inam Commissioners 
conferred no higher title than was originally 
granted, Thereis language inthe Aot of 
1862 that might possibly be read as having 
the effest for which the plaintiffs contend 
but this was corrected by Ast VIII of 1869 
and itis now clear that, though a larger 
interest was created, nothing done ander 
the каш Commission sould vest in the 
tnamdars а subject-matter п 
belonging to them, TAREA 


The land acquisition proceedings do not 
sarry matters any further, for even without 
any title to the quarries it may well have 
been thought expedient, especially in the 
view then held, to proceed under the Ast for 
the purpose of aoguiring such interest as the 
s'hoofrismdars might have in the surface, 
And at most these proseedings oan amount 
to no more than action taken under a 
misapprehension of the Government's legal 
rights, and this could not make the law one 
way or the other, nor sonld it affest the 
Government’s title, 

As affeoting the quarries none of these 
matters had any creative ог disentitling 
free. І 

It must ba conceded that expressions which 
are ambiguous and to some extent eompro- 
misiog, are used, and the reason for this із 
ngt far to seek, 


The Government cf Madras have not 
always gdbered to the view they now hold, 
Thus, in the Standing Orders (Edition 1890) 
it is deolared that “the State lays no olaim 
to minerals in enfranoehised inam lands," 
But this view was shanged, and in the 
Edition of 1907 it is laid own that "olaima 
should be made to the State's share if 


all mineral produse? in lands Held on 
inam tenure" of the description therg 
given, 
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Authorities dealing with the relative rights 
of a Zamindar in Bengal and those holding 
by subordinate tenure from him were brought 
to their Lordships’ notice, and were claimed 
by the appellant as sonslusive in his favour. 
They refrain, however, from disoussing them 
as this ease turns on the true construetion of 
the particular grant whieh is the foundation of 
the plaintiffs’ olaim in this suit. 

' heir Lordships, therefore, hold that this 
appeal should be allowed. The ordinary 
sonsequense would be that the costs here 
and in the Indian Courts should be thrown 
on the unsuccessful respondents. But there 
are sireumstanees in this case whioh 
induce their Lordships to depart from this 
rule. The value of the subjest-matter in 
‘litigation is far below the appealable value, 
and it was as a matter of favour that 
the defendant was permitted to appeal, 
as this apparently was regarded as a 
ease of general importance. Moreover, the 
respondents’ resistanoe to the Govern- 
ment’s demand was nob unreasonable in 
view of the latter’s earlier attitude in 
reference to minerals. 

. Their Lordships, therefore, think that there 
should be no order as to the eosts either here 
or below. 

Their Lordships accordingly will humbly 
advise His Majesty to allow this appeal, 
and to dismiss the suit. There will be no 
order as to the eosta of this appeal or of the 
lower Courts, except that eash side must bear 
its own, 

РЄ Appeal allowed, 

Solisitor for the Appellant.—The Solicitor, 
India Оћве. 

. Solicitor for the Respondent, —Mr. Douglas 
Grant. 5 
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COURT OF THE BOARD OF REVANUH, 
UNITED PROVINCES. 
Srconp Civic APPEAL No. 74 or 1919-20, 
April 14, 1£20, 
Present:—Mr. Porter, J. M. 
Raja PERTAI» BAHADUR SINGH — 
APPELLANT 
Н tests 


RAM DAS атр OrHERS8— RESPONDENTS, 
* Gift, deed of —Attestation— Proof, nature of. 
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In order to prove a deed of gift the production of 
8 witness who identified the donor and also the 
attesting witnesses when the deed was being regiater- 
ed, and who was known personally to the Sub- 
Registrar, together with an entry in favour of the 
donee in the village records in succession to the donor, 
Р a sufficient compliance with the provisions of the 
aw. 


Second appeal from the order of the 
Commissioner, Fyzabad Division, dated 
the 31st of Ootober 1919, in the sase of 
ejectment, 


JUDGMENT.—The first ground of appeal 
has not been argued in this Court, and the 
genuineness of the shankalapnama has not ` 
been. questioned. 

The point argued by the Counsel, namely, 
the respondents did not claim under. pro- 
prietary rights by virtue of the shankalapnama 
and that sonsequently their alaim must fail 
as being based ona transfer of an untrans- 
ferable right, is not mentioned in the grounds 
of appeal. And elearly respondents’ slaim from 
the first bae been that they are transferees ' 
from holders of an under-proprietary (shanka- 
lap) right. 


The sesond ground of appeal is that the 
deed of gift has not been proved. The 
witness produced is the man who identified 
the donor when the deed was being registered 
and who signed at the bask of the dosument. 
The attesting witnesses, Ram Suchit Shukul 
and Ohauharja Singh, also signed at the time 
of registration, They were identified by 
Nagaishar Ram, the witness produeed in 
Court, who was personally known to the Sub- 
Registar. The donees were entered in the 
village reeords in succession to Sheobalak, 
and I think that there has been sufficient 
somplianse with the provisions of the law. 
The point does not seem to have been 
argued before the lower Appellate Oourt 
when a defect, if one exists, could have been 
cured. . 


At frat Settlement, Gobardhan, father of 
Sheobalak, and in whose favour the 
shankalapnama was granted, held 19 plots 
the equivalent of 18 new plots now in suit. 
For the rest, the names of other tenants are 
recorded, But at the reoent Settlement, his 
son Sheobalak’s name re-appears for all 40. 
plots. I agree that this fast, and the faot 
that the rent Rs. 44 is the same asin the 
shankalapnama, warrants the inference that 
the names of other tenants resorded 
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at first Settlement, were those of sub- 
terants. 

Certain numbers in snit are omitted from 
ihe deed of gift, There are Nos. 550, 571, 
616, 627, 662, 665, 681, 682 aud 688. These 
numbers were all in Sheobalak’s names at 
‘the recent Settlement, The bcdy of the gift- 
deed sonveyed to the donee every desoription 
of property which the donor held in the 
village. It is evident, however, that the 
bottom cf the deed haa been torn away by 
accident, and it is a fair assumption that the 
missing numbers may have been, entered in 
portion, 

1 agree with the lower Appellate Court 
that respondent has shown prima facie a title 
to under-proprietary rights in all plots in 
suit, 

Appeal dismissed with costs, 


Appeal dismissed. 


MADRAS HIGH COURT. 
Сїт Агрк„ь No. 152 or 1919. 
January 28, 1920. 

Present ;—Sir Abdur Rahim, Кт. 
Officiating Chief Justice, and 
Mr, Justice Phillips. 
MAHAMED ALI SHERIFF SA'HEB 
AND OTHERS—PLsINTIFES — 

— APPELLANTS 
versus 


BUDHARAJU VENKATAPATHI RAJU 


AND OTHERS— DEPENDANTS Коз, 1, 8, 4 
AND 5— RE8PO? DENTE. 

Transfer of Property Act (IV of 182), s. ТБ (2)— 
Covenant for tille—Defective title —Defect known to 
vendee, effect of—Conveyance, previvus transactions 
recited in, effect of—Yendee, dispossession of—Dumages, 
suit for — Limitation, terminus a quo— Limitation dct 
(1X of 1$C8), Sch. I, Arts 97, 11€. 


The effect of a covenant for title implied by 
section 55 (2) of the Transfer of Property Act can 
only be got rid of by the vendor indicating by clear 
and unambiguous expressions that he does not 
mean to guarantee that he has good title to the 
property and is entitled to convey the same. Mere 
knowledge on the part of the vendee of a. defect in 
the title of the vendor would not by itself defeat the 
vendee’s right onthe basis of such a covenant. 
[p. 286, col. 2; p. 227, col. 1.] 


The recital ina deed of conveyance of previous 
transactions which form the linksin the chain of the 
vendor’s title, has not the effect in law of warning 
the vendee that the vendor has a title Hable to ba 
defeated because of some hidden defect so as to 
exempt the vendor from all liability. [p. 236, col. 1.] 

Where owing to a defect in the title of a vendor to 
convey, the vendee is dispossessed in execution of a 
decree obtained against him setting aside the 
conveyance, {the starting point of limitation for a 
suit by the vendee for damages for breach of covenant, . 
isthe date of the original decree in execution of 
which he is dispossessed. The fact that there is an 
appeal and second appeal in the suit would not 
postpone the terminus a quo to the date of the 
appellate decree, because an original decree is not 
suspended by the presentation of an appeal, nor is its 
operation interrupted where the decree on appeal is 


“one of dismissal. [p. 237, col, 2.] 


Appeal against the deeree of the Court of 
the Temporary Subordinate Judge, Rajah- 
mundry, in Original Suit No. 9 of 191%, 

Mr. P. Somasundram, for the Appel. 
lants. . 

Mr. V. Ramadoss (with him Mr, К, Venkat- 
rama Raju), for] the Respondents, : 


JUDGMENT,— Upon the sonstruation of 
Exhibit A, which is a deed of sale in favour of 
the 1st plaintiff (lst appellant), by the father 
of defendants Nos. 1 to 3, the Subordinate 
Judge same to the eonelusion that it did not 
contain any express warranty of title and 
that the warranty implied by sestion 55, 
slause (2), of the Transfer of Property Aot was 
negatived by a specific вопігаві to the contrary 
embodied in Exhibit А, Exhibit A, repites ; 
* it has been settled previously to dispose of 
by sale to you for Rs, 2,800 my right, title and 
interest in the margirally noted 30 gores, 
59 cents of land.” Then it seta ont the title 
of the vendor beginning with a deed of sale of 
16th March 1875 executed by D, Suryanara- 
yavaraju's wife Venkataramaniah alias Rama- 
niah in favour of Chinnakondaraju and next 
the sale dated 21st February 1878 by 
Ohinpakondaraju to one Jagannadharaju who 
веја the property to the vendor under 
Exhibit А by a deed, dated 30ch August 1878. 
It goes on to state that the verdas and others 
had b:en in possession of the land under a 
cxwle granted by the vendor and that “уоп 
(the vendee) shall heneeforward be enjoying 
the same hereditarily and with right of 
alienation by gift, sale or “otherwise aa you 
please. Removing the hindrances to this 
arising from my agnates ог King or nshboar, 
I shall see that the sale is given effent 
fo in your favour without any obstruetion,” 
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` We understand that the phrase, "free of 
obstruotion arising from agaates, King, 
neighbour or others," із the maul aovenant 
for title ussd ín deeds of sala in Telugu 
Distrieta. Ва іб із pointed out that if that 
phrase importsa gensral covenant for title 
we must hold that the omission of the word 
“others " was deliberate and meant to qualify 
that sovenant. 16 із no: possible t> 8030»: 
thia contention unless the phrase was used 
as an absolute covenant for title; it is dificult 
to understand what else could have baen 
meant by providing against obstrustion from 
‘vendor’s agnates, the vendor being a male or 
from his neighbour, In our opinion, the 
omission of the word “others” oan make no 
differenos in this sonnestion, And this is 
made quite olear from the next olause: 
“Т shall see that the sale is given effeat 
to in your favour without any obstrus- 
tion.” 


The argument which found favour with 
the lower Court was based on the fast that 
. the previous deeds of sale of this laud, 
including the one by Suryanarayanaraju’s 

widow, are specifically reoited and also on the 
statement in Exhibit A that the “right, title 
and interest” of the vendor in the land was 
intended to be sold, As regards the last, 
that must be eonstrued with reference to the 
subjeot-matter of tha conveyances, What the 
vendor clearly wanted to aonvey was the fee- 
simple of the land to whish he olaimed to be 
entitled, and the phrase ‘right, title and 
interest? does not mean ‘right, title and 
interest, if any,’ and the phrase sould not 
be taken to protest a vendor who, it turas 
out, had no saleable interest at all in the 
property, The resital of the previous tran- 
sastions whiah formed the links in the chain 
of the vendor’s title has not the effast in law 
of warning the vendee that the vendor had 
no title or that he had а title liable to he 
defeated because of some hidden defest so as 
to exempt the vendor from all liability. We 
think Exhibit A contains an expres covenant 
for title. Even supposing that it doses not, 
still а contract on the part of the seller 
would be imported by virtue of sastion 55, 
olause (2), of the J'ransfer of Property Act to 
the effeot that the interest whioh he professad 
to transfer to the buyer subsisted and that he 
had power to transfer the same. We have 
already indicated that, upon the terms of the 
document, the Subordinate Judge was wrong 


"of law is laid down 


ia holding that a aonbrasb to the contrary 
a»uld be gathered from the terms of Exhibit 
A witbin the meaning of seation 55. 


The law is wall sattlad that the- eífest of 
a covenant for titla is not to be got rid of 
өхзер5 by the vandor iadicitinz to tha 
purchaser by use of slaar and unimbigaous 
expressions that he did not maan t» gua. 
rantee that he had a good title to the property 
and was eutitled to convey the sam3. [3 
will be sufficient, in this connection, to refer 
to the oasa of Seaton v. Mapp (1) where, at 
page 862, Kuight Brace, V. O., says: " When 
the vendor sells property under stipulations 
whioh are against common right, and plases 
the purchaser in a position less advantageous 
than that in whish he otherwise would be, 
itis inoumbent on the vendor to express 
himself with feasonable elearnesa; if he uses 
expressions raasonably ospable of misson- 
Struotiop, if he uses ambiguous words, the 
purchaser may generally construs them in the 
manner most advantageous to himself," and 
to the sasa of Page v. Mi:dlani Railway Co. 
(2) where it is stated: “If a vendor does not 
intend that his oovenant for title shall 
extend to defests disslosed to the purokaser, 
whether on tha face of the deed or aliunde, 
the vendor must take sare not to word his 
aovenant so as ia terms to cover sush defects, 
or he must insert some clause in the deed 
clearly explaining and aontrolling his sove- 
nant. This is іп assordanoe with the ordinary 
rules of sonstrustion and with fair dealing...... 
There is no authority for not giving 
effeat to the olear and express words of a 
vendcr's sovenant for title simply besause 
a defest covered by them was disclosed by a 
reaital in the oonveyanse.”’ The same rule 
in Ragu a Atyangar v. 


Samachariar (3) and Digambar Das v. 


Nishibala Deb! (4), 


Reliance was placed by the learned Vakil 
for the respondent on a judgment of Sub. 
ramania Ајуег and Davir, JJ., in Subra- 
mania Ayyer v. Saminatia Ayyar (5). We 


(1) (1043) 63 E. R. 857; 2 Coll. 556; 70 R. R. 324. 

(2) (182411 Ch, 1! at p. 20; 63 L. J. Ch. 125; 7 R 
24.70 L Т. 14; 42 WW. R. 118. 

(8) 22 Ind. Cas, 42; 1 L. W. 8; (1914) M. W. N. 


(4) 8 Ind. Cas, 91; 15 C. W. М. 655 at p. 659. 
(5) 21 M, 69; 7 M, І. J, 819; 7 Ind, Dec, (m. s.) 
405, 
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do not find that the law is laid down differeot. 
ly there.. All tbat ів laid down is. that an 
express eovenant will do away with the 
effect of all the implied ones and that the 
insertion of any express covenant on the part 
of the grantor would qualify and restrain the 
force and operation of an implied covenant 
within the import and effect of an express 
covenant. In that case it was held that 
there was a special eontrast by which the 
vendor bound himself to pay а fixed sum of 
money by way of damages and that the 
plaintiff, therefore, was notentitled to any 
other rights whieh the general law, but for 
this contract, would have given him. 
must be taken to be well established that 
mere knowledge on the part of the vendee 
of a defest in the title of the vendor would 
not by itself defeat the vennor's right on the 
basis of a oovenant implied by seotiou 55, 
clause (2). See Subaraya Reddiar v. 
Rajagopala Reddtar (6), Thekkemannengath 
Raman v, Kakkessor? Fazhiyot Manakkal (7) 
s Vellayappa | Rowthen v, Buva Rowthen 
(8 . 


The next question argued before us is one 
of limitation aud the facta which gave rise 
toit are as follows:—The sale to the appel. 
lante, as already stated, was onthe 5th May 
1596, The reversioners to the estate of Surya- 
nar&yanaraju to whom this property belonged 
and whose widow made the sale on whieh the 
present vendor's title is based obtained а 
deeree on 8Uth Marsh 1911 setting aside the 
widow's sale. "They obtained possession on 
29th November 1911. An appeal having 
been filed from that deereo by the present 
plaintiff the deeree of the first Court was 
upheld by the High Court on the 7th 
October 1914, The present suit was institut» 
ed on the 6th October 1917, The learned 


It: 


Subordinate Judge overruled the plea of' 


limitation, firstly, on the ground that Artiale 
97, whish lays down three years for в suit for 
money paid upon an existing consideration 
which afterwards failed, frora the date cf the 
failure applied and, following the deoision of 
this Court in Rajagopalan v. Türupananthal 


(6) 23 Ind. Cas. ae (1914) M. W. N. 376; 88 M, 
837; 15 M. i. T. 2 


(7) 27 Ind. бы. 080; 28 M. І. 7.184 2 L. W. 


3. 
(8) 29 Ind. Cas. 747. 


РА 


Thambtran (9), he held that tire would be’ 
sonnted from the date of the decision of the 
High Court, that is, 7th Ootober 1914, so far: 
вв Artiole, 97 is вопвегпей, scsording to в very 
resent decision of the Privy Ccunoil reported 
as Rukum Ohand Вой у. Pirihichand Га 
Chowdhury (10), time would run from the 
judgment of the firat Court and would not be 
postponed till the desision of the Appellate 
Court. Sir Lawrense Jenkins, who delivered: 
the judgment of the Board, says at page 075*:- 
“ Both Courts have held that the failure of: 
eonsideration was at the date of the first 
Court’s decree. Their Lordships feel no: 
doubt that as between these two desreca- 
this is the correot view, for whatever may be' 
ihe theory under other systems of law, under: 
the Indian law and prosedure an original. 
деогев is not suspended by presentation of 
ап &ppeal, nor is its operation interrupted: 
where the decree on appeal is one of dismis- 
sal.” The ruling of this Court relied on by 
the Subordinate Judge and other rulings to 
that effeot must, therefore, to this extent, be 
held not to be good law. But we think that 
the Subordinate Judge was right in applying: 
Article 116, whioh allows six years for a snit 
for compensation for the breash of the 
contract in, writing registered from the date 
of tbe breach, In this sase there is not only 


ап express covenant for title but also one for: 


quiet enjoyment and that latter covenant 
must be taken to have been broken when the 
plaintiff was dispossessed and possession was 
given to the reversioners t. e, (on the 92Uth 
November 1911), In the oase before the 
Judicial Committee above referred to it was 
also contended that the period of limitation 
shculd be taken to have begun to run when 
the plaintiff's possession was lost. But they, 


held that the quality of possession acquired ' 


by the purchaser in that oase (it was appa: 
rently merely formal ard поё aatual 
posession) was such as to exolude the idea 
that the starting point was to be sought in 
the disturbance of possession, But that 
could not be predicated of the possession of 
the present plaintiffs, who were in actual 


(9) 17 M. L. J. 149; 30 M. 316. e 

(10) 50 Ind. Cas. 444; 46 О. 670; 17 А, L. J. 614; 
26 M, L. J, 557; 23 О, ҮЙ, М. 721; 21 Bom, L. R. 632; 
(1919) M. W. N, 258; 80 0. L*J, 71; z6 М, L. $, 181; 
10 L, W. 416; 46 I. A. 62 (P. O.). 
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possession and enjoyment of the property 
until dispossessed in execution of the deeree 
obtained by the reversioners, 

It has been held in some cases that, where 
a deed cf sale is found to be void ab initio, the 
eausa of astion for breash of sovenant for title 
arises on the date of sale, see Venkatanara- 
simhulu v, Peramma (11)], if the suit is one 
sovered by Artisle 62, But in this ease it 
sould not be said that the oause of action for 
compensation for breash of covenant for 
quite enjoyment arose on the date of sale. 
The sale was not void ab initio but 
only voidable at the instance of the rever- 
sioners, The sovenant for quiet possession 
sould not be said to have been broken until 
the date of disturbance of the plaintiff's pos- 
session. 

The appeal must be allowed and the 
plaintiffs will bave a decree for damages 
whish will be assessed as follows :— Rs, 2,800 
the price whioh the firat plaintiff paid for the 
property plus interest on that amount at 6 
per sent. from the date of dispossession, 
namely, 29th November 1911 plus the amount 
of mesne profits which they had to pay under 
the deoree in the reversioners suit, Viza 
Rs. 1,071 and also sosts paid by them under 
that deeree amounting to Rs, 1,272.10.0. 
The plaintiffs will have their costs from the 
respondents both in this and in the lower 
Court. 


М, C. Р. 


Appeal allowed, 


Vu 18 М, 173; 6 M, L, J. 82; 6 Ind. Dec. (N. в.) 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES, 
Seconp Civin Appeat No, 98 or 1918 19. 
November 12, 1919, 
Present: — Mr. Ferard, S. M., and 


> Mr. Harrison, J. M. 


RAM SARAN — APPELLANT 
versus . 
TULSHI AND OTHE&RS— RESFONDENTE. 
Agra Tenancy Act (II of 1901), з. 84—Trespasser— 
Suit to eject trespasser as tenant, maintainability of. 


Where а landlord chooses to treat в trespasser as 
a tenant and sues for ejectment, he is quite entitled 
to do so and section 34 of the Agra Tenancy Act 
applies to such a case. 


Second appeal from the order of the Com- 


missioner, Meerut Division, dated the 
8th of May 1919, in а ease of eject- 
ment. 

JUDGMENT. 


Harrison, J. M.,—(November 5, 1919), — 
In this oase the defendants-respondents 
were apparently in possession of the whole 
plot No, 852 whioh, however, belongs to 
the proprietors of three different khatas of 
the khewat, Khata No. 2 belongs to mahal 
Ram Saran of whioh the plaintiff-appellant 


is the lambardar. It appears from the 
patwart’s evidence that there was some 
boundary dispute between the owners of 


khata No. 2 and the other khaías inter- 
ested in this plot and ultimately a portion 
measuring 7 biswas was marked off as the 
share belonging to khata No. 2, The 
defendants-respondents had been in posses- 
sion of the whole plot No, :52 apparently 
as khudkasht and when thisnew boundary 
marking off these 7 biswas was erected, 
they ceased, of eourae, to hold the land 
as khudkashi, for it remained their own 
property no longer. The appellant, lambar- 
dar òf the other khata, then sued to eject 
them with referenes to section 34 of the 
Agra Tenancy Aat ‘choosing to treat them 
as tenants, The Assistant Collector decreed 
the olaim bnt the Commissioner reversed 
the deoision on the ground that the relation 
of landlord and tenant did not exist between 
the parties, It seems true that this is 
slearly а onse to whioh section 34 applies 
and if has been repeatedly held that if 
the land.holder оһоовев to treat a trespasser 
as a tenant and sues for ejestment, hs ig 
quite entitled to do so. For this reason, I 
eonsider that the Commissioner's desision ig 
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wrong in law, and I would allow the appeal 
and restcre the order of the Assistant 
Collector with eost& to the appellant in all 
Conrts, . 

FERAkD, S. M.—Iagree. 


Appeal allowed, 


MADRAS HIGH COURT. 
Ciry Сту, Oovar APPEsL No. 17 or 1919, 
Mareh 28, 1920. 

Present; —Sir John Wallis, Kr., 
Ohief Justice, and Mr Justice Krishnan, 
NANA TAWKER—PraiNTIgE No, 1 
— APPELLANT 
versus 
BHAVANI BOYEE AND ANOTHER— 
Ролімт, rr No, 2—Derenvant No, 2 


— RESPONDENTS, 
Nidhi, deposit in—Depositor nominating person to 
veceive deposit—Nomination, whether can be enforced 
as Will, 


T. made a deposit in a Nidhi, and in accordance 
with its Articles of Association nominated N. as the 
person entitledto receive the money after his death. 
Т, died and N. brought the present suit to recover the 
amount of the deposit : 

Held, that the nomination could not be enforced as 
a Will as it was not attested by two witnesses, and 
that N. had acquired no interest in the deposit. 
[p. 241, col, 1.] Я 

Appeal against the desree of the City 
Civil Court, Madras, in Original Suit No. 306 
of 1918, 

FAOTS appear from the judgment. 

‘Mr, Т, E. Veneatarama Sastriar (with him 
-Messra..T, Sundara Row, Ponnusawmy Atyar, 
and Narainswmy  Aiyar), for tbe Appel. 
lant.—'The plaintiffs are entitled to the 
deposit amount by virtue of their having 
been nominated as pgyees by the deseased 
depositor. The very objest of nomination and 
of changing the nominee at the pleasure of 
the depositor, is, under the rules of the 
Nidhi, to enable them to know beforehand 
to whom they should pay the money. Suoh 
provision exists in the oase of Friendly 
Soseties and Insuranse Companies where the 
nominees were held entitled to the moneys. 
See Ashby v. Costin (1), Bennet v. Slater (2), 


(1) (1888) 21 Q. B. D, 401; 57 L. J. 9. B, 491; 59 L. 
T, 224; 87 W, В. 140; 38 7, P. 69. 

(2) (1899) 1 Q. B. 45; 68 L. J. Q. B. 45 79 L. T. 
824 47 W. В, 82; 15 T, L, В, 25, 
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Davies, In re; Davies v. Davies (3) and Florina 
Marties v. Pinto (4). In Florina Martes v. 
Pinto (4) there are observations to the effeot 
that even where the nomination is ambula- 
tory in obaracter and the nominator has dis- 
eretion to change his nominees, where the 
Society undertakes to pay a partieular per- 
son, that person is entitled to the money. 
Though the plaintiffr claim oannot be 
supported on the ‘basis of a Will or a trust, 
it is sustainable in enforcement of а вопёгаві 
between the decsased Naganatha Tawker and 
the Nidhi that the deposit should be re-paid 
to the plaintiffs on Naganatha's death. The 
nomination would otherwise be a meaning- 
less superfuity, The faot that the nominees 
were strangers to the contract doea not 
affect the question, as the contract was for 


their benefit, Jswaram Pillai v. Taregan 
(5). 
Mr. А. Krishnaswmi Atyar (with him 


Mesers. Nanabhoy Davey, А. V. Scshaya and 
M. Patanjali Sastri), for the Respondents,— 
The nomination is one of the formalities to 
be observed in fixed deposit applisationa to 
fonds and Nidhis. 16 oannot operate or be 
enforseable as a Will. Plaintiff's right sould 
be sustained only if they sould produce a 
Will of the late Naganatha Tawker exesuted 
with due formalities. Even if the nomines. 
tion could be treated as a Willit is unenforse- 
able without Probate. 

. There is no question that the Nidhi is 
liable in avy fiduciary capasity to assount to 
the plaintiffs, No trust was oreated and 
none вап be implied. The oases relied on 
by the other side bear on the sonstrustion of 
the Friendly Sooieties Aot. In Ashby v. Costin 
(1) the Friendly Sooiety could, under their 
rules, distribute the insurance money among 
the relations of the deceased. In Florina 
Marties v. Pinto (4), there was a spesial 
contrast between the deceased and his 
neminee for consideration paid by the latter. 
In these Friendly Societies the money was 
not treated ав the absolute property of the 
subseriber. Here, the deceased had absoluta 
dominion over the property. He could renew 
or withdraw it without any consent by the 
Nidhi. 


(3) (1892) 3 Oh. 63; 61 L, J. Ch, 595; 67 Lip T. 548; 
41 W, В. 13. 

(4) 42 Ind. Cas. 677; 33 M, 1, J. 476. 

(5) 23 Ind, Cas, 951; 38 М, 753; 26 M, L, J. 127, 


*. 
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The nom natio: sould not be treated as a 
contract with ths Nidhi. There is nothing 
to show that the Nidhi undertook to pay 
the money to tbe plaintiffs, The deposit 
reseipt, Exhibit II, eontains no reference to 
it. The receipt is ‘not transfarable’ for. 
biddirg assignment. Rule 36-deals only 
with change of nominees. | 

Even if the nomination is a contrast plaint- 
iffs were not parties to it and could not 
enfcras it. See Shankar Vishvanath Wagh v. 
Umabai Sadashiv Wagle (6). 


JUDGMENT. 

Wate, С. J.— The deceased, T, Naganatha 
Tawker. onthe 14th May 1913 applied by 
letter, Exhibit 11, to the Nidhi, which is 
the first defendant in the сасе, and requested 
them to receive payment of Вз 200 for 
twelve months on fixed deposit. The ap- 

< plication, which was made in а printed 
form provided by the Nidhi, contained 

` oertain particulars to be filled in by the 
depositor including the following : 

“Name of the person entitled to receive 
the deposit paid by me after me, relation- 
ship, profession or coeupation". Against 
thia he entered the names of the present 
plaintiffa, “I, Nana Tawker, elder brother's 
‘gon, T. Kripasunker Tawker, grandson.” 
He then reseived from the Nidhi the fixed 
deposit receipt in the usual form, Exhibit I, 
which provided that interest would cease at the 
end of the twelve months, when the receipt 
Bhonld be sent for renewal of payment 
bearing а one-anna stamp. 

Artiole 36 of the Articles of Association 
ofthe Nidhi which was registered under the 
Indian Companies Act may be translated 
as follows: ‘If any ascident should happen 
to one of the signatories in order to transfer 
the share, ete, to whieh he is entitled he 
must write giving spesifis details as to the 
person to be entitled to reseive the money 
after his death or bis heirs may receive 
it...Shonld any one desire to alter the 
names of ‘the said persons it ean be done 
on payment of a fee of annas two”, It 
is stated by the learned Judge that the 
depositor was а member or subscriber of 
Nidhi, and thi» bas not been questioned 

.before us. Consequently, the Artioles of 
Assoeiption were binding as between him 


г (6) 19 Ind. Cas, 786; 37 B. 471; 15 Bom, L,R- 
820. : 
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and the company. lt was also admitted» 
a3 stated by the learned Judge, that the 
nomination iu Exhibit II must be taken 
to have been made pursuant to Artisle 36, - 

On these fasts the learned Judge has 
held that the right to ressiva the deposit 
is:in the sesond defendant, the heir of the 
deosased, and not in the plaintiffs, the 
nominees under Exhibit IT. 

Mr, Т, В, Venkatarama Sastri in support 
of the appellant’s elaim relied on Ashby v. 
Oostin (1), Davies, In ra, Davies v. Davies (3), 
and Bennet v. Slater (2) Florina Marties v. 
Tinto (4). Bennet v. Slater (2) was а desision 
on the construction of sestion 15 of the 
Friendly Sosieties Act, 1875, and is of no 
assiatanse, In Ashby v. Oostin (1) the action 
was in respect of the insurance money 
which ‘had been paid to the defendant by an 
unregistered Friendly Society to whioh the 
dsceased belonged. The rules empowered 
the Sooiety to distribute the instiranae 
money namong the relatives specified in sugh 
proportions as they should think fit, unless 
the deceased had otherwise bequeathed it 
and if the deceased left no such surviving 
relatives and had not.made a Will they 
were only liable for his funeral expenses. 
Cave, J, held that, on the death of the 
subscriber, the Sooiety, by the terms of 
the contract, were entitled to deal with 
the money in the manner provided in the 
rules. The decision. in Florina Marites v. 
Pinto (4) was a similar oase. In Davies, In re; 
Davies v, Davies (8), again, the sase related to 
the insurance money payable under a policy 
entered into with an unregistered Friendly 
Sosisty. Under these rules, tha insurance 
money was payable to the nominee of the 
poliay.holder and, in default of nomina- 
tion, to his assignees and, in default of 
assignment, to his widow, and, if he left 
no widow, to his children living at this 
death in equal shares, This, again, was 
treated by North, J., asa oontraet with the 
sosiety that the insurance money should 
be applied on the member's death in this 
way and as having authorised them to 
divide it among his daughters in the event 
whioh happened. Both these oases pro. 
‘seeded on the footing that, under the 
contract, the insurance money was not tha 
absolute property of the subscriber. North, 
J., observing in the latter same that he 
had a contingent interest whieh. would 


^ 
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hava bes2me absolute on the happening of 
а certain event which, however, did nt 
happen. Ib ів, in my opinion, unnecessary 
io consider these decisions in the present 
ease basause here the fixed deposit all elonz 
formed part of the aubseciber's estate, and 
was re.payable to him аё the end of eaeh 
period of twelve months unless renewed. 
The ease is just the same as if the Bank 
of Madras or any other Bank whioh takes 
fixed deposits were to require the appellant, 
as in this oase, to fill in a form sontain 
ing the name of the person to whom it 
was to be paid after the depositor’s death. 
In such а вазе ib might be said to te 
а term of the aontrast entered into bet. 
ween the parties that, if the fixed deposit 
besame payable after the depositor’s death, 
it should not go under the ordinary law 
of sussession to his legal representative 
snd, as regards the benefisial surplus, to 
the next-of-kin of the beneficiaries under 
his Will, but to some one else. The law, 
however, is that, in the absence of a Will, 
the next of kin are entitled to susseed 
and if any one desires that any portion 
of his estate should go to any one else, 
his only sourse is to make a Will in the 
proseribed from. The nomination in the 
present ease cannot be enforced ae a Will 
as it is not attested by two witnesses and 
Probate has not been obtained вз required 
by the Hindu Wills Aot in the ease of 
Wills exesuted in a  Presidensy Town. 
Therefore, no effest ean be given to it. 
This view is in aesordanae with а desision of 
the Irish Courts in Towers v. Hogan (7). A 
nomination of this kind, in the languageof Lord 
Cozens-Hardy in Williams, In re, Williams 
v. Ball (8), "seems to be, if anything, in 
the nature of atestamentary instrument” 
and must, therefore, fail for want of due 
execution. There ean be little doubt that 
there, as in the present oase, the object 
was to avoid the trouble and expense of 
taking out Probate or Letters of Ad. 
ministration, but the method adopted is 
one whioh the law cannot resognize, The 
appeal fails and is dismissed with sosta. 
Квіѕзикам, J.— This is an appeal from the 
deorea of the City Civil Court in Original 
Suit No. 306 of 1918 diamissing the plaint- 


(7) (1889) 28 L. R. Ir. 53. 
(8) (1917) 1 Ch. 1; 86 L. J. Ch. 33; 113 `7, Т. 63); 
618, J, 42, 
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а suit. The fasts of the a383 are un^ 
disputed. The first defendant isa Nidhi or 
Fand osrrying on, business in Madras and 
is registered under the Indian Companies 

Ast, One Naganatha Tawker, a share-holder 
in it, deposited a sum of Вч, 200 in the 
Nidhi in May 1918 as a fixed deposit for a 
year under reseipt, Exhibit I. That reseipt 
is in the following terms: 

" Reseived from T. Nagauatha Tawker Rs, 200 
only аз a deposit re payable 12 montha after 
date with interest at the rate of 72 per sent. 
per annum. 

“N. B.—Interest will osease аб the 
expiration of the above period of 12 months 
when this receipf must be sent in for pay- 
ment or renewal endorsed by the depositor.” 

It also odds “nob transferable”, This 
is the usual form of fixed deposit re. 
osipt that Banks and Fands issue. When 
making this deposit, Naganatha Tawker put 
in an application to the Fund for the 
purpose on а printed form аз pressribed 
by the rules of the Fand, It is filed ag 
Exhibit II. One column in 1% was headed 
"name of the person entitled to raceive 
the deposit paid by me, after me, his rola- 
tionship and profession or ossupation”’; under 
that heading Naganatha Tawker had filled 
up the names of the two plaintiffs, 

Naganatha Tawker died sometime in 1915 
without ranewing the deposit or withdrawing 
the money. In this suit plaintiffs olaim 
the money as the nominees in Wxhibit IY 
against Naganatha Tawker’s heir at law, his 
daughter, the second defendant. The learned 
Ойу Oivil Judge held that the nomination 
gave the plaintiffs no right to recover the 
money and dismissed their suit.and hensg 
the appeal. 

It is clear on the faets, and it is not 
denied, that the right to tha deposit money 
sontinued to be in the depositor till his 
death and that he was entitled to deal with 
it or to withdraw if as he pleased, No 
sonsent of the Fund was neoessary to enable 
him to exereise fall dominion over the amount 
after the period of the fixed deposit was 
over. 1% was also open to him under rule 
86 of the Articles of Aasociatifn of the Fand 
to change his nominees as he pleased on 
paying merely a registering fee of 2 пан 
to the Fund, though he did not do soin 
the present osse. In these viroumstanses, 
it was sonsaded by Mr. Venkatarama Sastriar 
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for the appellant, that he sould not support 
his olient’s olaim on the basis of an assign- 
ment or of a trust. The retention of 
dominion over the money by Naganatha 
Tawker is altogether insonsistent with 
either position. Sse Warriner v. Rogers (9) 
as to tragis. The arrangement as one 
intended to take effest after the death of 
Mr, Tawker is clearly in the nature of a 
testamentary disposition and sould have been 
well supported as a Will if the formalities 
required by law for a Will had been complied 
with. As Exhibit II was exsouted in 


Madras, the Hindu Wills Act will apply to | 


it and if it is to be treated as a Will, it 
should base been attested by two witnesses 
at- least but unfortunately for the plaintiffs 
it is only attested by one. It, therefore, fails 
as а Will, and even asa valid Will there is 
the farther diffieulty in their way that no 
Probate or Letters of Administration has 
been obtained to enable them to maintain a 
suit on it. 


` Mr. Venkatarama Sastriar, therefore, oon- 
ceded that he sould not support his elient's 
éasB on the basis of a Will either, but, as 
{ understood him, he contended that it was 
“a part of the contrast of deposit between 
Naganatha Tawker and the fund that the 
latter should re-pay the money to the plaint. 
iffs in the event of the former's death without 
having withdrawn 16 or shanged, the names 
of his nominees and, as that event has 
happened, the plaintiffs, as such nominees. 
-besame entitled to the money as against 
the heir-at-law of Naganatba Tawker. For 
this argument he has first to establish that 
the Fund had undertaken to pay the nominees 
as alleged; or, in other words, the pay- 
ment to the nominees wasa part of the son- 
trast between Naganatha Tawker and the 
Fund. I ат not satisfied that this has been 
proved, The reseipt, Exh bit І, whish®aon- 
tains theterms under which the deposit 
was made makes no yeference to payment 
to nominees. In faot, it expressly provides 
for the depositor to endorse and return it 
for payment er renewal and exoludes by 
the words поё transferable” апу assignee 
claiming the money. We have not been re- 
ferred to any rule in the Articles of Asso- 
siation of the Fitnd requiring the deposit 


(9) (1878) 16 Eq. 340; 42 L, J. Oh. 681; 28 L, T, 
693, 21 W. В, 766, 
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to be re paid to the nominees on the 
depositor's death. Rule 36 merely deals 
with the change of names of the nominees 
or heirs and rule 37 has referenee only 
to share monies and not to any deposit, 
Therefore, no term аап be imported into 
the sontrast of deposit as implied by the 
rules, to re pay to the nominees. No doubt, 
the deposit was made in pursuanse of the 
application, Exhibit II, but there is nothing 
in Exhibit II to show that the Fund wag 
bound to pay or undertook to pay the 
nominees or that the statement in it was 
anything more than & mere representation 
by Naganatha Tawker to the Fund as to 
who he wished to be treated as the heir 
to this money on his death, which the Fund 
may or may not aot upon as-they choose. 
Even if it is treated as a direotion or 
mandate to the Fund to pay to the 
nominees, it will still fall short of a eontraot 
and the fact that it was open to Naganatha: 
Tawker to shange his nominees at апу time 
as he pleased without the sonourrenes of ' 
the Fand and to withdraw the money if he 
chose is rather in favour of the contention 
that there was in reality no vsontract 
as to payment to the nominees. If the 
contrast is not proved the first plaintiff'a 
argument based on the existense of suoh 
a oontract must fail, Treated as a 
mandate, it was of no effect as it became 
revoked by Naganatha Tawker’s death. See 
Williams, In re, Williams v. Ball (8), ` 
Bat even if we take it that the nomination 
of the plaintiffs was sufficient in law to make 
the payment to them of the deposit money on 
Tawker’s death a partof the oontract between 
him and the Fund, I think we should still hold 
that the plaintiffs, who were no parties to 
that өопёгавё, obtained thereby no right to 
the money. To hold otherwise will be, it. 
seems to me, to allow а testamentary dis- 
position of property to be made in the form 
of a contract and thereby enable parties to 
dispense with the formalities of the Hindu 
Wills Act and the necessity to take out Pro- 
bate or Letters of Administration to the. 
estate of the deceased and lead practically, 
to а repeal of that Aet for the agreement 
to pay to the nominees did not admittedly 
come into operation till Tawker's death. 
A somewhat similar attempt was made in 
the ease of Towers v. Hogan (7) where а 
person invested monies in a} Fund, and 
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wrote a letter бо another asking him to 
distribute it to certain persons in a certain 
manner after his death, this was dong 
statedly for the purpose of saving the 
trouble and ‘expense of taking out Adminis- 
tration. The learned Jadges in the. firat 
Irish Court held that the lettar had по 
legal effect to pass the property to those 
persons and they observe that to hold 


othérwise will lead to the Statute of Wills. 


being practically repealed. In the oase of 
William, In re, Williams ү, Ball (8) already 
sited, where a policy-holder made an endorse- 
ment on the polisy authorising hia housekeeper 
‘to draw the insaranse money in osse he рге. 
deseased her, the Court of Appeal held 
that she had no right to the money, Lord 
Cozsns-Hardy, M. R, says in his judgment : 
‘it seems to me to ba extremely diffisult to say 
that this document, whieh did not sonfer 
on the assignees any power or right during 
‘the assignor’s lifetime, was an assignment 
of the polisy or anything else than an 
attempt to give her an interest at his 
death in the event of his predeseasing her. 
If that be so,..the assignee's claim cannot 
bs supported on any ground," the testa. 
ientary disposition failing as not being 
properly oarried on, In the aase of Cleaver 
v; Mutual Reserve Fund Life Association (10) 
it was held that on a polisy taken out 
'by the husband for the banefit of his wife 
апай so‘stated іп the polisy itself the wife 
obtained no interest in it apart from the 
Married Women’s Property Aet. That oase 
was uo doubt complicated by the wife 
having murdered the husband but that did 
not affeot this part of the 0388. Lord Usher, 
M. R , says on page 152: “I think that, apart 
from the Statute, no interest would have 
passed to the wife by reason merely of being 
.named in the Polisy.” Lord Justiee Есу ob- 
Serves, on page 151: “ Independently of the 
Married Women’s Property Aot, 1882, the 
effect of this transaction was, in my opinion, to 
oreatea contrast by the defendanta with James 
Maybrisk (the husband) that the defend- 
ants would, in the event whioh has ossurrad, 
pay Florence Maybriok (the wife) 22,000 
assured, it would be broken by non pay- 
ment to her; but the cause of action re- 
sulting from sush breash would vest in 
the executors of the assured, and not in the 


(10: (1892) 1 Q. B. 147; 61 L, J, Q. B. 128; 66 ie T. 
220; 40 W, В. 280; 56 J, P. 180. 
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payee. She wag, indepandently of tha 
Statute, a strangar t3 the sontrast.” This 


oase was oitad at length and followed in 
Oriental Goverament Security Difa Assurance 
Company Linited v. Vantedu Amniraju (11) 
in whish it was held by this Court that, 
where the assured does nof, in his lifetime, 
sraate any traat in respest of the insurance 
money under a poliay for the benefit of the 
wife and shildren they get no interestand 
that the money forms part of the assurad 
estate and is resovarable by his legal repre- 
sentatives. This sase was no doubt overruled 
by ёле Fall Bonoh in Potkunuri Balamba v. 
Krishnayyz (12) but only on the question 
whether section 6 of the Marrióéd Women’s 
Property Aet, ПІ of 1874, applied to a Hindu’s 
wife and ohidren or not, the Fall Banch 
holding that it did. This question, however, 
does nof arise for our consideration in this osse. 
Baton the poiat before us, speaking of the 
ease in Pokkunuri Balamba v. Krishnayya (12), 
White, O. J., says: on page 506* "If the view 
taken by the learned Judges as to Married 
Women's Property Aot was right, 1 should 
agree with their conclusion that no cause of 
astion arosa to the benefisiaries and that the 
polisy moneys formed part of the estate of 
the assured, notwithstanding that, under 
the gontrast, the money was payable ta 
the benefisiaries in default of trustees. " . 

A similar view was taken in Bombay in 
Shankar Vishvanath Wagh v. Umabat Sada. 
shiv Wagle (6). It was held in that oasa that, 
though the policy жаз a contrast expressed 
to be for the benefit of the wife, nevertheless 
She got no interest in the insurance money 
thereby as she was а stranger to the sontrast, 

Mr. Venkatarama Sastriar has, however, 
drawn our attention to the ruling in 
Florina Marites ү. Pinto (4) and the oases 
sited in it as in favour of his argumant. 
Bat onexamining that oasa it will be 
found that the desision was based on the 
ground that there was an agreement for 
eousideration paid batween tbe policy-holder 
and the nominee that the bonus should 
belong to the latter, This agreement is ree 
ferred to э sesond tima Фу the learned 
Judge in distinguishing the вазе before him 


from the іпзпгапоз polisy аазез abova-, 
(11) 10 Ind. Ws И» 85 М. 162; (1911) 1 М. W.N.” 
276; 9 M. L. T. 45 
(12) 20 Ind a '934 37 M. 483; 25 M. L. J. 63; 
(1918) M. W. N. 697; 14 M. L. T. 363, 
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mentioned whieh -were sited to ‘him. He 
taye: " In a oase like this, where the nominee 
by agreement with the nominator was en- 
titled to the money, , there san be no 
questicn that as between the estate of the 
nominator and the nominee the latter is 
entitled to it,” That is a position that 
does not exist in the present oase ; in faot, 
the nominees here did not know of their 
nomination by Tawker till sometime after 
the latter’s death. The desision is, therefore, 
-elearly distinguishable from the present 
oase. But Mr. Venkatarama  Sastriar has 
relied on the dietum of the learned Judge 
where he says, referring to the English 
eases which I shall presently consider ‘Io 
all these oases the prinsiple adopted was 
that if, under the contract between the 
member and the Sooiety, the Sooiety under- 
«takes to pay а partieular person, that person is 
entitled to the money, though the member 
may have the power to select any person 
he chooses and though the nomination may 
be ambulatory in eharaster so as to enable 
the member at his entire disoretion tə 
thange the nomination or even to make 
the Fund his own by merely observing the 
formalities prescribed by the rules. " With 
all respeostto the learned Judge, it seems 
to me that this dictnm is not borne ont 
by the cases cited and is inconsistent with 
the view expressed in the oases I have 
referred to^ above and I am unable to 
follow it. Turning now to the cases sited, 
іб will be seen that in the ease of Ashby 
v. Costin (1) Oave, J., based his judgment 
on the fact that the money.in question 
was not the money of the deceased at any 
time though payable ont of a Fand to 
which he and others contributed, He 
might have made it part of his assets by 
Will but he did not do во, The learned 
Judge points put that the Sosisty had fyll 
dissretion, in the eiroumatances that happen- 
ed, to determine which of the relatives of 
‘the deseased should get the allowanse and 
in what proportion. It wae, in these oir. 
eumstanees, that the administrator’s suit 
againat the sister who had been selosted 
by the Fan fowpsyment was dismissed, as 
. manifestly he would have no rights in the 
moneys paid to her. That caso із entirely dia- 
-tingnisbable from the oase before us inasmush 
58 here the money belonged to Tawker 
¿and continued to be his till his death and 
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there was no payment by the Fund to any 
one, The next two oases of Davies, In re, 
Davies v. Davies (3) and Bennet v, Slater (2) 
were, as observed by the learned Judge 
himself, oases of Societies registered under 
the Friendly Sosieties Aat. The latter ease 
proseeded purely on a construction of seetion 
15 of the Aot of 1575 and there is no general 
prinoiple stated in it which is applicable here. 
In the former oase the fasts were that the tes- 
tator, Mr. Davies, did not deal with the polioy 
money in his Will. But under the rules of 


-the Sosiety which were incorporated in‘ the 


policy and formed part of the osontrast the 
payable to the plaintiffs, his 


widow. North, J., meeting an argument that 


-the sontrast with the Fund was against publia 


polisy as withdrawing the money from his 
creditors and that it was perfectly legal and 
that, “as against persons who olaim under 
the Will, the contract must be effeotual.” 
Tois has to be read with the context and 
it must be remembered the вава was one to 


which the Friendly Sosietiey Act applied. 


There is no deaieion in it that, apart from the 
Aot, the daughters were exclusively entitled 
to the money and there was no question of 
any nominees taking, 1 donot think, there- 
fore, that these oases in any way support the 
dietum in Flortna Marties y. Pinto (4), or are 
authorities againat the view Iam inelined to 
take. 


Our attention was also drawn to several 
cases dealing with the general question whe- 
tber a person who is a stranger to a oontraot 
вап enforae it at all and, if so, in what oireum- 
‘stances. That is a question on whieh 
judieial opinion has differed: See Yannath 
Veetizl Iiis Panku Menon т. Dharman Achan 
(13). The general rule is thata stranger 
to а contract sannot take any rights under 
it and cannot enfores it, The exceptions 
ara stated by Tyabji, J., in the oase in 
Iswaram Pillai v. Taregan (5), where 
the authorities are considered and the 
question is disousred at length. I do not, 
therefore, propose to consider the authorities 
sited in detail. None of the exeeptions 
stated seems to me to apply to the present 
case, There is no oharge or trast oreated 
here and the only possible suggestion that 


san be made is that the contrast was for the 
(13) 43 Ind: Cas. 625; 41 M. 488; 22 M. b. Т. 543; 
(19:8) M.W.N. 98; 31 M.L J. 19378 L, W, 118 (P, B) 
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beneüt of the plaintiffs. That, however, 
is not во, as the deposit, was not made for 
their benefit bat for the depositor himaelf as 
he retained the right to draw out the money. 
As pointed out by Tyabji, J., following the 
opinion of Bowen, L. J., in Gandy v. Gandy 
(14), “It is only if the true intent and effeat 
of a contrast is to give to third parties a 
beneficial right under it, that is to say, to 
give them a right to have the covenants 
in the contraat psrformed—and this ean only 
happen, as pointed out by Sir George Jessel 
in Empress Engineering. Qo., In ve (15),— 

* when the parties have no power of coming 
toa new agreement the next day, releasing 
the old one,’ then the stranger may be 
allowed in a Court of Equity to enforce his 
rights under the contract; but that the 
whole application of this doatrine depends on 
ite being made out that upon the trua oon- 


struotion of the sontract such a beneficial. 


right is given:” Lord Justise Cotton says 
in the same case: " 1f the contract, although 
in form.it is with A. is intended to secure a 
benefit to B. so that B. is entitled to say he 
has a bensfioial right as сїт gus trust ander 
that oontraet then B. would in a Court of 
Equity be allowed to insist upon and enforce 
the eontraot," Acospting the exoeptions thus 
engrafted on this general rule, they do not 
ooyer the present oase, 

J, therefore consider, for the reasons above- 
stated, that, by their nomination, plaintiffs 
obtained no interest in the deposit money and 
that their suit was rightly dismissed and [ 
agree, therefore, that the appeal fails and 
must be dismissed with costs. 

M. 0. P. 
Appeal dismissel, 

(14) (1885) 80 Ch. D. 57; 54 1. J. Ch, 1154: 53 L. 

T, 208; 33 W. R. 803 

ia (1880) 18 Ch. D. 125; 43 L. T. 742; 29 W. R. 
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There is nothing to prevent яп ex-proprietary 
tenant from surrendering his holding, but if he does 
поб do во, he cannot contract himself out of tha 
provisiens of section 10 of the Agra Tenancy Act, 


Second appeal from the®order of the 
Commissioner, Meerut Division, dated the 
20th of August 19.9, in а oase of 
ejectment, 

JUDGMENT. 

Harzison, J. M. (February 12, 1920.) — 
This is a seoond appeal by the Zamindar 
in an ejeotment suit, 

The facts are that one Bh^gwan Sahai 
mortgaged his property with possession to 
the appellant on the 3rd of January 1911. 
T wo days afterwards, Bhagwan Sahai exeant. 
ed а deed of relinquishment of his sir landa. 
Oa the Ist of July following, his son Debi 
Singh exeouted a kabuliyat for these same 
sir lands as an ordinary tenant for seven 
years. Bhagwan Sahai was still alive when 
this kabuliyat was executed. In 1913, there 
were proceedings for correstion of the papers 
(that is two years later) and Bhagwan 
Sahai himself freely admitted the re- 
linqguishmsnt and Debi Singh admitted 
himself to be holding under the kabultyat. 
The Assistant Collector ordered the sir 
entry to be expunged and the tenanoy 
of Dabi Singh to be recorded. Nothing 
more was heard of the matter until 
the revision of records in 1916 when an 
attempt was made to geb the name of 
Balak Rim, a brother of Debi Singh, 
resorded as a joint tenant with Debi Singh, 
Debi Singb, however, protested and the 
Assistant Record Offiser cut out Balak Ram’s 
name and left the holding inthe name of 
Debi Singh alone. As the term of the lease 
was about to expire, the mortgagee landholder 
sued for ejestment and it was only then 
that another brother of Debi Singh and Dabi 
Siggh himeelf contended that ex proprietary 
rights had: ascrued. The Commissioner has 
held (disagreeing with the Assistant Col. 
lector) in favour of the tenant, on the ground 
that the family, inclujing Bhagwan Sahai 
and his eons, had never lost cultivating posses- 
sion of the land in suit. It seems to me 
impossible, in the partisnlar eirousnstanoes of 
this case, to support the Oommissioner’s 
foding. No doubt, as hg remarks, thefami- ° 
ly had been, and still i is, joint, but n5 sort 
of claim was ever made to ex proprietary 
rights inthe beginning and even two years 
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after the relinquishment. Debi Singh haa 
obviously been hitherto holding out as the 


sole tenant of the land. Legally, I think the ` 


Zemindar has an indisputable sase that 
the ex-proprietary right was fully extins 
guished, е 

І would, therefore, set aside the deoree of 
the Commissioner and restore that of the 
Assistant Collector with sosts to the plaintiff- 
appellant in both Appellate Courts, 

Hopkins, S. M. (March 19, 1920.)—I regret 
that 1 am unable to agree with my colleague 
in this ease. 

The exesution by Bhagwan Sabai of a 
deed of relinquishment two days after his 
exeoutionof the mortgage was olearly a 
transaction entered into “to avoid the provi. 
sions of sestion lOof the Tenaney Aot. It 
was not accompanied or followed by actual 
relinquishment of the land. The lease in 
favour of Debi Singh, a member of the same 
family, six months later, was merely а 
continuation of the same transaction, The 
Commissiozer bas found as а faot that there 
has been no change in the cultivating posses- 
sion of ihe holding. There has, therefore, 
been no effeotive relinquishment of the land, 
An ex-proprietary tenant cannot be prevented 
from surrendering his holding, but if he 
does not surrender it he cannot sontraot 
himself out of the provisions of section 10. 

The present case seems to me precisely one 
of those whioh were sondemned in foroible 
language by the Privy Councilin Moti Ohand 
y, Ikram Ullah Khan (1). 

Poster, J. M.—The order of the Oom- 
missioner must, therefore, be upheld, and 
the appeal dismissed with costs. 


Appeal dismissed, 


- (1) 89 Ind, Cas, 454; 89 A. 178; 15 A. L. J. 150; Б 
L. W. 858; 21|M. 1, T. 267; 32 M. L. J. 888; 21 O. W. 
N. 616; 19 Bom. L. R. 488; 26 C. L.J. 24; (1917) M, 
W. N. 453; 441, А. 54 (Р. C.). 
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MADRAS HIGH COURT. 
Civit Аррваг, No. 206 or 1919, 
April 22, 1920. ` 
Present :—Mr. Justice Sadasiva Aiyar 
and Mr. Justice Spencer. 
RAMACHARI, MINOR, rHROUGA HIS GUARDIAN ' 
C, P. SESHAYY AR AND ANOTHER 
— Derenpants Nos, Ї anp 10 
— APPELLANTS 
tersus 
SARASWATI AMMAL AND ANOTHER 
Poaintiv¥ AND Derenpant No, 2— 


а . RESPONDENTS. . 

Hindu Law—Adoption by minor widow, validity 
of— Right of widow to dispute and claim against 
adoption- Estoppel—Suit by widow for herself and 
for co-widow impleaded as defendant—Decree jor 
whole property, whether can be passed. 


An adoption by a minor widow who has not 
attained sufficient maturity of understanding to 
appreciate the nature of her act is invalid, [p. 248, 
col. 2.1 : 

In such a case there is no personal estoppel 
preventing the widow from disputing the validity 
of the adoption and recovering her hushand’s 
properties from the adoptee unless the latter's 
position has been prejudiced. [p. 248, col. 2.] 

Dharam Kunwar v. Balwant Singh, 15 Ind, Cas. 
678; 34 A, 398; 16 C. №, N, 676; 9 A. D. J. 78°; 14 
Bom. L. В, 485; (1912) M. W. N. 641: 12 M. L. Т. 95; 
16 0. L. J. 60, 28 M, L. J. 200; 391, А. 142 (P. O.), 
distinguished, 

Where a widow sued for the recovery of her hus- 
band's properties both for herself and her co-widow, 
impleading the latter as a defendant, the Court can 
pass a deoree for the entire property if the co- 
widow assents to ‘such а course during the trial. 
[p. 249, col. 1.] 

Appeal against the decree of the Court of 
the Subordinate Judge, Madura, in Original 
Suit No. 22 of 1917, : 

FAOTS appear from the judgment, 

Messrs S. Érínivasa Atyangar and K. Rajah 
Atyar, for the Appellants.—The plaintiff 
having been a party to the adoption and 
acted on independent advice is personally 
estopped from impugning or olaiming any 
rights under the invalid adoptiun. 

The deeree for the entire property was 
wrong, Only the plaintiff's · half share 
should bave been desreed. The sesond 
defendant expressly stated in the pleadings 
that she would file a separate suit for her 
share. t 

Mr. О. V. Anantakrishna Atyar, (with him 
Mr. К. 8. Jayarama Aiyar), for the Re. 
spondents.—The adoption was by widows 
under 12 years of immature understand. 
ing whooould not pnderstand the nature 
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of their ast. Sush an adoption is invalid, 
Kovvidi Sattiraju v. Patamsetti Venkataswami 
(1), Tayammaul v. Sashachalla Natker (2). 

As to the estoppel, it would only arise 

when the plaintiff did anything to prejudices 
the adopted boy or when the status of the 
latter was so radically ohanged as to put him 
at a disadvantage. Parvatibayamma v. Rama- 
krishna Rau (3), Vaithilinga Mudali v 
Munigan (4), Here the plaintiff did nothing. 
She never looked after the boy but was 
content to receive the stipulated maintenance 
after becoming a major. 
. As to the form of the deoree, it gave 
plaintiff the relief whioh she olaimed. 
Though the sesond defendant ssid in her 
written statement that she would recover her 
share ina separate suit she ultimately eon- 
sented to the entire elaim of the plaintiff 
being decreed, > 


f JUDGMENT. 

Sapastva AlYAR, J.—The defendants Nos. 1 
and 2 are the.appellants. The tenth defendant 
is the natural father of the lst defendant, The 
plaintiff isthe widow of a Sourasthra Brahmin, 
Sundararamier, who died in April 1906, 
when he was about 22 or 23 years old. The 
plaintiff was the second wife whom he had 
married, when she wasa girlaged about 
12 years. The marriage took plase only 
17 days before hia death, though he had 
already another girl-wife, the second defend- 
ant, living. The tenth defendant is the 
elder brother of the plaintiffs husband, 
The plaintifi’s husband seems to have been a 
wild young man who, as soon as he attained 
majority, about 1902, demanded partition 
from his elder brother and obtained his share 
of the ancestral property, worth about 
Re. 50,000. Sinee then, he seems to have 
been addicted : to strong drink (foreign 
liquors) and, as I said already, he died when 
he was comparatively young. The plaintiff's 
onse is that the death was sadden and that 
it was eaused by heavy drinking. 

"Тһе oase of the first defendant and his 
‘natural father, the tenth defendant, is that, 


(1) 40 Ind. Cas. 618; 40 M. 995; 5 L. W. 603; 82 M. 
‚1,119. 
‚ (2 10 M. I. А; 429 at p. 433; 2 Ваг. P. О. J, 
189; 19 В. В. 1024, 


К, 18 М. 145;5 M. І, J, 44 6 Ind, Deo. (N. в.) 


(4) 16 Ind. Cas, 299; 37 M. 529; 28 M.L, J. 189; 
(1912) М. W. N. 1127, 


» 
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while plaintiff's husband was doubtless 
addioted to drink, he also suffered from fever 
for about a week before his death and the 
direst sange of the death was the fever, It 
has, however, to bé remarked that, though he 
was a rish man, no medieal attendance worth 
the name seems to have been secured for his 
treatment during his alleged illness, He died 
at about 10 р. м. and the body was cremated 
next morning. Shortly before his eremation, 
the tenth defendant gave the first defendant in 
adoption to the plaintiff and to her co- widow. 
Both are girls of 12 who had not attained 
puberty, and the evidence is that, after the 
adoption, the fuueral веган ан of the 
deseased were performed by the tenth defend- 
ant for his nataral son, the firat defendant. 
Shortly afterwarde, another adoption was 
alleged'to have taken place of another boy, 
the son of a brother of the tenth defendant, 
(whish brother, Vensatashallapatty, had been 
adopted away to an agnate), The first defend- 
was about a year old at his adoption and the 
other boy seven or eight years old. Quarrels 
arose soon after between the natural fathers of 
the two adopted boys, and in July 1906 the 
natural fathers, acting for their respective 
sons, divided the moveables and some other 
properties between themselves under the 
lists 4 and B. Then, in August 1907, the 
plaintiff's father and guardian gave notioe 
to the tenth defendant demanding possession 
of the moveables of the plaintiff’s husband 
which the tenth defendant was in possession 
of on behalf of the first defendant. This 
notice, of sourse, ignored the adoption of the 
first defendant. 

Then, in October 1907, the plaintiff's father, 
who seems to have been a man of no property, 
(and who did not soruple to give his daughter 


_as second wife to a dissipated young man 


while the first wife was living), exeouted the 
agreement, Exhibit I, on her behalf, the other 
party to the agreement being the tenth defend- 
ant acting on behalf of the first defendant. 
Under this agreement, plaintiff's father gave 
up, on behalf of the plaintiff, all right to ques- 
tion the adoption of the first defendant, on 
plaintiff being allowed а monthly allowance of 
Rs. 14 with a house to live iñ and with the use 
of certain vesselaand jewelse That mainten. 
anse was received by him on behalf of the 
plaintiff till she attained majority, whigh was ° 
about 1912. Then she herself reseivad that 
maintenanee til] April 1915, Then she wag 


. 
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‘advieed that tbe might repudiate the factum 
of adoption and she might also sontend that, 
. even if ibe adoption tcok place, it was 
legally invalid. So she brought this suit in 
pauper form in Oetober 1910 cn behalf of ber- 
self and her co-widow, the sesond deferdant, 
for possession of most of the immoveable 
properties left by her husbgnd exeluding one 
dwelling houeo. (It is not olear why that 
dewelling house has been leftout. It may be 
that, as suggested, the reason is that the 
house is in the possession of the plaintiff.) 
It ig unnecessary to eonsider the ease of the 
defendants other than Nos. 1, 2 and 10, as 
they do not claim any independent rights in 
the properties. I might also at onoe state that 
the other alleged adopted son and his natural 
father are not parties to this suit and are, 
of course, not bound by the desision in this 
ease, There was some controversy in the 
lower Court as to whether the two boys were 
adopted atthe same time, or whether one 
was adopted on the Gay of the oremation and 
the othér the next day. I am, however, 
satisfied from tke evidence that the first 
defendant was adopted at firat: It ie, however, 
unnecessary to pursue the subjest, ar, though 
the first defendant's adoption may not be 
invalid on the gronnd of the impropriety of 
two simultaneous adoptions, it is о]евгју 
invalid on two other grounds; namely, (1) 
that the widows who adopted the first defend. 
ant were minors who had not attained suff. 
sient maturity of understanding; see Fov- 
vidi Sattiraju v, Patamsetti VenXataswamz (1) }, 
and (2) that it has not been proved by any 
reliable evidence that the plaintiff'rs husband 
{whom no one expested to die suddenly, when 
be was quite а yourg man and who even вор. 
trasted a second marriage 17 days before his 
denth) gave oral authority to bis girl wives 
to adopt а con after his death. The evidence 
on this point as to authority has been 
éarefully dissussed by the lower Cowrt 
and I agree with its вопоіозіоп on that point, 
No doubt, there are admissions of the plaint- 
iff’s father and of the plaintiff as to the first 
ceferdant teirg tEe plaintiffs husband's 
adopted scr, in the receipts executed for them, 
for the mairtenanee amounts reseived by them, 
That edmisston Must, ro doubt, be taken as 
yan admission, both of the factum and of 
the vaMdity of the adcption. In that view, 
the burden of proving that the adoption’ of 
plaintiff isnot a valid adoption may be 
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said to lie on the plaintiff. We have, 
however, at this stage of the litigation, 
to arrive at a finding on that question 
on the evidence as.a whole, and I entertain 
no doubt on the evidence ‘that there was’ 
no authority given by the plaintiff's husband 
to make an adoption. Further, оп the ad- 
mitted fast the widows being girls of 192 or 
13, the adoption is wholly invalid. An 
invalid adoption eannot be ratified by mere 
admissions and acqniessenses. 

The only remaining question is, whether 
there ia a personal estoppel .which prevents 
the plaintiff herself from disputing the 
validity of the adoption. The oases of 
Parvatibayamma vy, Ramakrishna Rau (3) 
and Vatthtlinga Mudali v. Munigan (4) 


make it slear tbat, unless the status 
of the alleged adopted boy has been 
во radieally ohanged that Һә  oould 


not go baok to his natural family, it is diffi. 
cult to sustain the pléa of estoppel by tha 
sonduet of the adopting party, 16 may ke 
that the decision in Parvatibayamma v, Rama 
Krishna Rou (8) laid down the law in too 
broad language. (See Mayne, paragraph 
209), Where the adopted mother herself 
made representations that she had author- 
ity to adopt and then adopted the boy, when 
she sesured a wife for him scoording to her 


“own inolinations and ideas, when she changed 


his status from thatof a boy m a family of 
peasants to that of a scion of ап aristooratio 
Zemindar’s family, and when the adopted bog 
inourred debts and changed his mode of life 
on the faith of representations (made to his 
natural father) as regards the alleged author- 
ity to adopt, those expenses having been 
incurred to defend bis status against others, 
is may be that the adoptive mother herself 
would be personally estopped, as held by the 
Privy Counoil in Dharam Kunwar v. Balwant 
Singh (5), (thcugh the observations as to 
estoppel in that case are obifer dicta.) But 
in the present osse the plaintiff wasa ahild- 
widow when she made the adoption. The 
boy waa nominally adopted to his own pater- 
nal uncle, The girl (adoptive mother) 
never interfered with the estate and did 
not look after the boy at all and all that 
sbe did was that, after slo besame a major, 


(5) 15 Ind: Саз. 673; 84 A. 893; 16 C. W. N. #75; 9 
A. L. J. 780; 14 Bom. L. R. 485; (1912) M. W. N. 64r 
12 M. L. Т. 96; 16 О. L, J, 60; 23 Moby Ji өг 
142 (P. 0.), : 


Vol, LX) 
RAMACHARI €, SARASWAT! AMMAL, 


she reoeived the maintainanee amount, whieh 
her father had secured for her, when she was 
a minor. The money which she got as 
maintenance was her own money, if the 
adoption (as I hold) was invalid. There is 
no allegation in the written statement that 
the pluintiffs made any representations on 
the faith of whish the adoption took plase, 
or the first defendant has been prejudiced, I, 
therefore, agree with the lower Court that 
there is no question of estoppel. I might 
further state that, on the principle of the 
deoision in  Seshappaya v. Venkatramana 
Upadya (6), there вап be по estoppel, 
where the other side knew the full faots. 
The first defendant's father knew all the 
facts and knew that the girls were only 12 
years old when the adoption was made. 


‘Finally, on argument was pnt forward 
that the plaintiff could aue only for a balf 
share of the properties and not on behalf of 
the second defendant also, for the whole pro- 
. perty. Some stray observations unsonnested 
with the context were quoted from certain 
decisions in support of this contention, But 
l &m satisfied that there is nothing in this 
sontention, The Oourt has full power to 
give a desree on the facts found in favour 
of one or more of the parties who are 
entitled to such deeree, provided they do not 
Gbjeot to be ranged as plaintiffs. In the 
présent' sage, the sesond defendant is willing 
to be made a co-plaintifi. Of course, the Court 
should not ordinarily give a  deoree for 
reliefs’ not asked for, without direobing the 
plaint to be amended, In this case, the relief 
given by the deeree does not go beyond the 
relief asked for in the plaint. No doubt, the 
sesond defendant said in her written statement 
that a separate suit bas to be filed for obtain- 
ing possession of the half share due to her. 
But, as I said, whatever she might have said 
inthe written statement, provided she now 
agrees to be oco plaintiff with tbe plaintiff 
on resord I see no objestion to the uphold- 
ing of the deoree of the lower Court. 

Imthe result, there will be an order to 
maka tho second defendant a so-plaintiff and 
the lower Court's deeree will be confirmed 
with sosts ofthe plaintiff payable by the 
appellants. 

Srenozz, J.—I agree that, upon the evi- 


(6) 5 Ind. Cas 782; 88 М, 469; 20 M. L, J. 
782; (1910) M, W. N. 26, 
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dense in the sase, there is no satisfactory 
proof, either that tbe deeessed gave author. 
ity to the plaintiff to make an adoption or 
that she was of a suffiolent eapaaity to ander- 
Stand the nature and eonsequenoe of her aet 
or that she voluntarily took the boy in 
adoption. I think that if the deseased Sundara- 
ramier was eopnsoious of bis approaching 
deaease, he wonld either have made the 
adoption himself of tke son he desired to 
take in adoption, or he would have given some 
written authority to one or both of his wives 
to adopt а suitable boy after hisdeatb, and, 
in doing во, he would not h&ve neglested to 
make some provision for his wives whose 
parents were present at his death-bed. The 
plaintiff, at the time of her husband's death, 
was а minor of tbe age of 12, as she did not 
attain majority till Ostober, 1911, and the 
death took plase in April 1906. In order 
that an adoption should be valid, it is neses- 
Bary that the adopting parent should have 
such intelligenoe as to appreciate the nature 
of the aot and to take an intelligent part 
in its performances, [See Tayammaul v. 
Sashachalla Naicker (2) ]. The alleged adoption 
followed во elosely on the heels of the giving 
of the authority to adopt and the minor 
plaintiff was represented by her father and 
surrounded by relatives so that the transao- 
tion had all the appearance of being a oon- 
derted family arrangement, In this respeat 
this ease resembles the above ease whieh 
went on appeal to the Privy Counail. 

lam also satisfied that there is no oase of 
estoppel here. In order to make an estoppel 
it ів necessary to show that the first defend. 
ant’s position was in some way changed 
to his disadvantage in consequence of the 
adoption so as to render 16 inequitable that 
the adoptee should be restored to his place in 
the natural family [See Vaithilinga Мийа v. 
Munigan (4) ] It was pointed out in that oase 
th&& an invalid adoption per se does: not 
destroy the adoptee’s rights in his natural 
family. The oireumstanees of the oase in 
Dharam Kunwar v. Balwant Singh (5) were 
different. In that ease the Privy Oonneil 
found that the adopted son had undergone 
в ebange of sosial status whieh had so 
altered his mode of life аё to^ make hia 
return to the former condition a hardship. 
Also expenses had beet ineurred im the 
maintenanee of the privileges of his position 
esa minor Rajah, and be had married in 


*. 
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faith of the adoptive mother's word, and 
oreditors had lent him money. 

In the present case it is not explained in 
the written statement how the first defendant 
has been prejudised by the plaintiff's sonduat, 
and from the record it does not appear that 
she has done anything beyond ressiving a 
small amount of maintenanee out of the 
family property for her own support, when 
she would have been entitled to reseive в 
far larger amount, if she had not made any 
adoption. J, therefore, sonsider that no 
astoppel arises out of the plaintiff’s action 
in signing Exhibits IV and Па to leg 
whish were receipts executed by her after she 
attained majority. 

, Beforeattaining majority she could not be 
estopped by anything done cn her bshalf 
which, as а minor, she was not competent to 
do for "herselt. 

I agree that this appeal should be dismiss. 
ed with sosts. 

c M. 0. Р. 

Appeal dismissed, 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Petition No, 12 or 1919-20, 
April 8, 1920. 
Present: —Mr. Hopkins, S. M., and 
Mr. Porter, J. M. 
' Raja SRI KRISHNA DUTTA DUBE— 
APPELLANT 
versus 
JAGESHAR UPADHIA— 
RESPONDENT. 
` Agra Tenancy Act (II of 1901), s, 22—Occupancy 
holding— Successor of tenant—Admission of stranger to 
share in cultivation, effect of. 


The mere admission by the successor of an 
occupancy tenant of a person who is not a tenant to 
a share in cultivation does not operate to transfer 
to the latter any right in the tenancy. 

. Seoond appeal from the order of the 

Commissioner, Gorakhpur Division, dated 

the 8th “of July 1919, in a sase of 

ејесішепё, 
1 JUDGMENT, 

. Норкімз, S, M.—(April 5, 1920). — This 

was the osoupanoy holding of Bhagwan who 


N 


was sucoseded by his son Harihar, Harihar 
was susoeeded by his mother, Musammat 
Bhagwanti, wife of Bhagwan, and Jageshur, 
the present respondent. Bhagwan’s sister's 
son joined her in the cultivation of the 
holding. It is undisputed that Jageshar 
and Musammat Bhagwanti have been in 
possession of the holding for more than 
12 years, The question arises whether 
Harihar died before the  Tenansy Aat 
eame into force, in which ease his mother 
would have suseseded to the  tenanoy, 
or after that date, in whieh ease she 
would be exeluded from inheritance by 
seotion 22 and must be deemed to have been 
sultivating in her own right. 

The Commissioner found, “there is no proper 
evidenae that the death (of Harihar) did not 
oesur during the. ourreney of the present 
Aet and I hold aasordingly that, on her 
death, there being no sestion 22 heir & new 
tenanoy by Bhagwanti and Jageshar arose 
whieh has now by lapse of time given 
oseupanoy right to the survivor Jageshar.” 

The Commissioner has overlooked the fact 
that Jageshar himself pleaded in his written 
statement that Harihar died in 1308 Fasli, 
Respondent points to the fact that in 1903 
the appellant filed a suit for enhancement 
of rent in whioh the defendant was 
described as Haribar gabiz Bhagwanti but 
this dessription implies that Haribar was 
dead though still resorded as tenant, The 
question, in my opinion, is soncluded against 
Jageshar by his own plea, Musammai 
Bhagwanti, therefore, sueéeeded to the 
tenaney on Harihar’s death and the admis- 
sion by her of Jageshar to & share in 
the eultivation sould not operate to transfer 
to him, any right in the tenanoy [sestion 9, 
Act XITof 1:8! and Babu Banshidhar v. 
Musammat Rajwantia (1)). | 

I would allow the appeal with eosta and 
restore the order of the Assistant Oolleator, 
An appearance has been made before me 
for Bhinak who was a rival claimant in 
the Trial Court, but he did not appeal 
to the Commissioner and has no locus stand? 
in this Court. 

Porter, J, M.—(Agnil 8, 1920:.—I agree. 

Appeal allowed. 


(1) Sel. Dec. No. 8 of 1907, 
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PRIVY COUNCIL, 
APPEAL From THE Patna Hian Counr. 
January 18, 1921. 
Fresent; — Viscount Oave, Lord Sumner ind 
Sir John Edge. 
"ADIT NARAYAN SINGH— APPELLANT 
tersus 
MAHABIR PRASAD TIWARI— 
REsPONrENT. 

Hindu Law—Mitakshara—Succession—Bandhus, 
rule of succession as between different classes of— 
Mother's paternal aunt’s son, whether to be preferred to 
mother’s 
grandsons. 


Inthe Mistakshara system bandhus are of three 
kinds: related to the person himself, atma bandhus, 
to hisfather, pitri bandhus, or to his mother, matri 
bandhus, The right of succession among these 
three classes is governed by the propinquity of the 
class, no pitri bandhu succeeds until the class of 
atma bandhus is exhausted and no matri bandhw 
succeeds until the classes of atma bandhus and 

— pitri bandhus are exhausted. [ p. 254, col. 1.] 

The ruleis not dependent on individual propin- 
quity or on the efficacy of offerings to a deceased 
person. A bandhu must, in order to be heritable in a 
female line, fall within the fifth degree from the 
common male ancestor, and must be so related to 
the deceased person that they were mutually sapindas 
of one another : but if these conditions are satisfied 
‘the rule takes effect. For instance, a mother’s 
sister’s grandson, being an atma bandhu, wonld 
succeed in preference to a mother’s paternal aunt’s 
son being a matri bandhu [p. 754, cols. 1 & 2.] 

The word ‘‘sons” in Mistaksharo, I, 6 (1) includes 
"giandsons." Гр. 254, col. 1.] 


Appeal from a decree of the Patna High 
Oourt, (Chamier, C. J , and Jwala Prasad, J.), 
dated August 7,1716, reported as 35 Ind. 
Cas. 687, affirming. deorcee of the Third 
Subordinate Judge, Patna. 

FACTS of the ease are suffiaiently stated 
in their Lordships’ judgment; 

On this appeal 

"Mr. Dube, for the Appellant, aubmitted that 
appellant beingin possession, it was for re 
spondent, who sought to oast him, to prove 
conclusively that he had bought from the 
rightful heirs, ? е,, that Hanuman's sons were 
entitled to succeed Dhanukdhari on Monakka 
Kuer’s death. We say they were поё, Le 
cause of the existenoe at that time of two 
nearer heirs, ). Jagdec, 2. Rajendra. As to 
Jagdeo, the Courts below wrongly assumed 
that he was dead at that time: they ignored 
the evidence to the sontrary. 


[бв Јони Exce.—Are there not soneurrent 
findings that he was dead? ] 
I submit those findings are against tke 


sister's grandson—''Sons", whether include. 


evidence, which is all one way. It was for 
respondent to prove, he was dead, not for 
us to show he was alive, But anyhow, 
Harihar’s вор, Rajendre, was alive, and he 
had a prior right to Hanuman’s cons or 
indeed Hanuman himself, The whole subject 
of воввеввіоп among bandhus is disausséd in 
Ramchandra Martand ‘Watkar v. Vinayak 
Venkatash Kothekor (1). That oase ів son- 
elusive that he is a heritable “bandhu 
within the Mitakshara: he is only four degrees 
from the commen aneestor, and in the 
Mitakshara you count.up to seven degrees 
through -males ard five degrees through 
females. 

The text of the Mitakshare, Chapter ЇЇ, 6 
(1) sited at page £08* of that report, lays 
down that there are three classes of bandhus, 
tig, atma bandhus, piiri bandhus and matrt. 
bandhus. Hanuman was only а matri bandhu : 
he was the mother’s father’s sister’s son of 
Dhbanukdbari and that relative is named in 


the Mitakshara was a matri bandhu, On 
the other band, all the antborities agree 
that Rajendra was an rima bandku. You 


oannot go to the more distant line till you 
have exhausted the nearer: that has been 
laid down by the Mitakshara itself at the 
raesage cited, and is also the degision of 
this Board in Muthusamt Mudaliar v. 
Stmambedu Muthukumaraswamt Mudaliar (2), 
In that ease the loser wasa piiri bandhu. 

The same view has been taken by the 
Madras High Oourtin Krishna Ayyangar v. 
Venkotarama Ayyangar (3), where it is laid 
down that ' ‘the nesrest line exoludes the more 
remote.” 

The Bombay High Court have held the 
seme ur.der the Mayukba, whieh on this point 
has in terms adopted the text of the Mita. 
kelara : Chamanlal v, Өсте, Motichand (4), 

In a later Bombay oaee, on similar 
giounds, а mother’s sister’s grandson has 
-betn preferred to the paternal grandfather’s 
sister's ecn’s daughter : Bat Vile v. Bat 
Prabhalakshmi (5). 


(1) 25 Ind. Cas. 290; 41 I. A, 290; 18 C. W. N. 1154; 
27 M. L. J. 838; I L. W. 831; 10 N. L. В. 119; 16 M. L. 
1. 447; (1914) М. ү. М, 835; 16 Bom. L, R. 863; 12 
А L. J. 1281; 20 C. L. J. 573; 42 0, 884 (P. O.). 

(2) 23 I. A. һа; 19 M. 406 P. 03; В.І. J. 113; 7 
Sar. P. O. J. 461; 6 Ind. Deo. (к. s.) 987. 

(8) 20 M. 116. " 

(4) 28 B. 453 at p. 457; 6 Bom, L. В, 460, " 

ñ: 9 Bom, L. R. 1129. 


ipag of 411, A —[Ed.] ` 
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-It ig trae that Rajendra ia not spesifisd 
as an atma bandhu, in the Mitakshara text : 
only the mother's sister’s son is mentioned, 
and beis the mother’s sister'a son’s son. Bat 
the enumeration of bandhus as heirs in the 
Mitakshara is not exhaustive. 

Ми ивттї Mudaliar’s case (2), and 
in a- similar context “ son ” has been held 
to include graud-son. 

: Buddha Singh v. Laltu Singh (6). 

Rajendra is. shown as an atma bandhu in 
the table in Dr. Bhattasharyys’s Commen- 
taries on Hindu Law, 2ad Edition, 1893, 
.pages 455, 450 ; there he ia No, 23 : bat that 
table is in some respeots inconsistent with 
the Mitakshara as it plases in front of 


him two who are really only matri 
bandhvs. 
[шоко Somnes.—Do you contest that. 


Hanuman’s offerings would be more beneficial 
than Rajendre'a ?] 

No. 

[Logo Somser.—Do you 
that is a test of deciding 
вівввеї ?] 

Yes: it is в test only as between members 
of: the same elass, That was laid down by 
the Madras High Court in Muttuszmi v. 
Mwliukumarasamt (7), which same on appeal 
béfore this Board in Muthusamt Mudaliar v. 
Simambedu Muthukumaraswami Mudaliar (2), 

The respondent did not appear. 


JUDGMENT. 


Sie Јони Hoge. —The suit in which this 
appeal has’ arisen was brought on the 22nd 
April 1911 by Mahabir Prasad Tiwari, who 
isthe respondent to this appeal, against 
Adit Narayan Singh, who is the appellant 
herë, and, othere, who were not · певеввагу 
partied: It is a suit for the possession of 
Mauza Bariapur, in the District of Patna. 
The Mauza is in the possession of the 
defendant-appellant under a  usufrnotuary 
mortgage for Hs. 200 which was granted to 
bim on the 1st September 1902 by Monakka 
Kuar, the widow of Dhanukdhari, who was 
& separated Hindwofa family governed by 
the law of the Mitakshara, and at his death 

ям. 4 
(6) 30 Ind. Cas. 629; 4? 1. A. 208; 29 M. L. T. 434; 
e W. 597; 18 A. L, J. 1007; 18 M. L. Т. 409; 17 Bom. 
R. 1322; 20 0. W. N, 1922 C. L.J. 481 (1916) M. 

NN 572; 87 A, 604 (P. O.). 

y More 23; 2M. L, J, 296; 5 Ind. Dee. (к. а.) 
2 


contest that 
who is to 
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< 
was proprietor of the Mauzy, Не died about 
1868 without issue. His widow, Monakka 
Kuar, died on the 13th Saptember 1902. 
She had power as a Hinda widow to grant 
the usufrastairy morteige. The hair of 
Dhanukdbari at his death or his sugseasor- 
in-title was, when _ this suit was brought, 
entitled to possession of the Maczı on 
payment to the defendant-appellant of the 
Rs. 200 mortgage-monéy. The plaintiff ion 
the lst September 1908 purshased sush 
right, titla and interast as Dovaki Nandan 
Tiwari and his brothers had in the Manzi. 
They were the sons of Hanuman, who was 


living when Monakk1 Каат died, bat had 


died before the purshase, The question of 
title on whish this suit depends is, whether 
Hanuman was at the time whén Monakka 
Kaar died, the heir of her deaeased husband 
Dhanukdhari. If Hanuman was not then 
the heir of Dhanukdhari, no title to the 
Mauza passed to the plaintiff by ths parshase 
from his sons, and it is established in this 
suit that the plaintiff had no other title, As 


tbe defendant-appellant was їп possession it’ 


was for the plaintiff to prova а title to the 
possession of the Manzi, 

The ease for the defendant-appsllant was 
that, on the death of Monakka Kuar, ‘the 
heir of Dhanukdhari was not Hinuman, and 
was either Jagdeo or Rajendra. The 
following short pedigree will show the re- 
lationship of Dhanukhdari, Jagdeo, Rajendra 
and Hanuman to each other :— 


* X" THE ANCESTOR 
daughter 


Ghanu Misra 


f | \ 
Ist daughter 2nd daughter 8rd daughter 
Dhanukdhari. F 





А 1 
Harihar Jagdeo. 


(died before September, 
1902) 





Rajendra, 


Hanuman 


Sons and vendors to the 
plaintiff. 


a“ 
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The Trial Judge eonsidered that it was 
‘not proved that Jagdeo was living when 
Monakka Kuar died. it was for the plaintiff 
До prove that Jagdeo had died in the lifetime 
of Monakka Kuar. The High Court found 
that Jagdeo had died before Monakka Kuar. 
Héving regard to these findings, their Lord- 
ships assume that Jagdeo had died before 
Monakka Kuar. 

The pedigree shows that Rajendra is the 
mother’s sister’s grand.son of Dhanukdhari 


and that Hanuman was Dhanukdhari’s 
mother’s paternal aunt's son. Rajendra and 
Hanuman were bhinwa gotra sapindas 


bandhus of Dhanukdhari, 

The Trial Judge found that Haunman 
was, on the death of Monakka -Kuar, the heir 
of. Dhanukdhari, and made a dearee in 
favour of the plaintiff for possession of the 
Mauga on payment to the defendant appellant 
of the Rs. 200 mortgage-money. From that 
deeree the defendant-sppellant appealed to 
the High Courtat Patna. The High Court, 
in its view of the law of the Mitakshara, 
eame to the eonelusion that on the death of 
Monakka Kaar the heir of Dhanukdhari 
was Hanuman, and was not Rajendra, and 
by its decree dismissed the appeal From 
that deoree of the High Court this appeal has 
been brought. 

"There has been mush dissussion and muoh 
-divergeuce of opinion in India as to how the 
right of вовоеввіоп amongst bandhus subject 
to the law of the Mitakahara is to be assertain- 
ed ; the subject was by no means an easy one, 
but their Lordships eonsider that it has 
now, to a large extent, been settled by 
deoisions of the Board. 

Aocording to the text of Manu, which is 
the foundation of the rules of inheritanee 
of the Hindus, "the property of a . near 
sapinda shall be that of a near sapinda” 
Vijnyaneswara in hia Commentary, which 
is known as the Mitakshare, in giving the 
rules for the suecession of eognate kindred, 
bandhus, in Ohapter П,  seetion 6, as 
translated by Colebrooke, said:— 

",.—On failure of geniilas (gotrajas) the 
cognates  (bondhus) are heirs.  Cognates 
(bandhus) are of three kinda ; related to the 


(piiri bandhu), or to his mother (matri 
bandhu), as is declared by the following text: 
“The sons of his own father’s sister, the sons 
,of his own mother’s sister, and the sons 


_ by judisial~ decision, 
person himself (atma bandhu), to his father ` 


of his own maternal unele must be eon. 
sidered as his own sognate kindred (atma 
bandhus). The sons of his father’s paternal 
aunt, the sons of his father’s maternal 
aunt, and the sons of his father’s maternal 
uncle must be deemed his father’s sognate 
kindred (pitri bandhus), Тһе sons of his 
motber’s paternal aunt, the sons of 
his mother’s maternal aunt, and the sons 
of his mother's maternal unoles must be 
reskoned his” mother’s eognate kindred 
(matri bandhus.)” 

“2.— Here, by reason of near affinity, the 
sognate kindred of the deceased himself 
(his atma bandhus) are his sussessors in 
ihe first instanoe ; on failure of them, his 
father’s cognate kindred (petri bandhus) ; or if 
there be none, his mother’s sognate kindred 
(matri bandhus). This must be the order 


"of suesession here intended." 


With reference to these texts from the 
Mitakshara whieh are above quoted, the 
Board in Ми изат: Mudaliar v. Simambedu 
Muthukumaraswami Mudaliar (2) held that: — 

“To whatever extent rules of snovession 
may have been founded on religions ob. 
servances, or may now be explained by 
them, it is olear that fixed rules of law 
for suosession have been established for 
eges, and equally clear that the Mitakshara 
professes to express such rules in the 
quoted text. Taking it to mean what it 
saye, the question is whether ita omission 
to mention a maternal unole signifies that 
he is exoluded from the first olase of baudhus, 
or whether the writer is not rather olas- 
sifying by sample without attempting to 
spesify every member of each alase. 

“Their Lordships sre of opinion that, 
even if the quoted text (sestion 6 of 
Chapter II) stood alone, the only admissi- 
ble construetion would be the latter one; 
for po rational ground oan be assigned 
for excluding the maternal unole of the 
deseased while his more remotely allied 
sons are admitted to susseed. But in fact 
the text does not stand alone, and what. 
ever diffieulty might atone time have been 
felt in applying it, it has now been removed 
> . ae 

"In -the ease Gridart Тай Roy v. 
Government of Bengal (8) the person claiming 

(8) 12 M. I. A 445; 10 W. В. P. C. 81; 1 B-L, B. 


P. 0. 44; 28uth. Р, C. J. 159; 2 Sar. P. O. J. 882; 20 
E. В. 403; 3 Mad, Jnr. 386; 1 Ind, Dec, (N, s.) 28, 
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to ba heir was the maternal unole of the 
dessased's father. The High Court of 
Caloutta desided against his claim on the 
ground that he was' omitted from the quoted 
text. On appeal, this Board referred {ов 
passage in the Mitakshara which is not 
translated by Oolebrooke, but whieh was 
translated and used for the purpose of that 
suit. In that passage, which deals with 
the property of a trader dying abroad, his 
maternal uncle is insluded among bandhus 
сарае of sussesding, though the order of 
guscession is not there stated; The Board 
also referred to a passage of the Viromit- 
rodaya as a work of high authority at 
Benares, and properly ressivable to explain 
things left doubtful by the Mitakshara. 
That passage states that maternal unoles 
are to be somprehended in the quotad 
text; noting how objestionable it would be 
to exolude them while admitting their 
song. This Board held that a grand-unole 
fell within the same reasoning, and upheld 
the plaintiff’s title.” 

Having regard to this desision, it appears 
to be clear that in families governed by 
the law of the Mitakehara the right of 
succession amongst the three olasses of 
bandhus mentioned in the text is governed 
by the propinquity of the class ; and ascord- 
ingly that a pitri bandhu does not sus. 
oeed until the olass of atma bandhus is 
-exhausted and a matri bandhu does not 
suoseed until the olassea of atma bandhus 
and. pitri bandhus are exhausted. In 
the preeent ease Hanuman was а matri 
‘bandhu, the son of a mother’s paternal 
aunt, being expressly ineluded in that 
class. Harihar, ав в son of a mother’s 
sister, wasan aima bandhu; and the question 
-to be determined is whether his son, Ra- 
‚ jendra, was also inoluded in that olass, In their 
Lordships’ opinion he was, The word “eons” 
in a similar context has been sonstrued 
in a generie sense and has been held to 
inolude a grandson [Buddha Singh v. 
Laltu Singh. (6)] and, in any oase, the grand- 
‘gon of a mother’s sister falla within the 
.general desoription of an-ofma bandhu, a 
person selatel to the propositus himself, 
- and ‘is not to be exeluded only bésause he 
is not mentioned.among the illustrations 
in. the text of the Mitakshara. .À similar 
.view was. taken іп Krishna Ayyangar Y 
Venkatarama Ayyangar (8) - where a father’s 


sister’s daughter'a son was held to be an 
atma bandhu and to have priority over 
the paternal grand-father’s sister'a son and 
in Baz Viilt v. Bat Prabhalakshmt (5) where 
a mother’s sister's grand.son was preferred 
to the paternal grand-father!'s sister'a son's 
daughter, 

The learned Judges of · the High Court ` 
appear to have been influenaed in arriving ` 
at their” desision of the appeal to their 
Court in this suit by opinions which they 
expressed in their judgments to the effect 
that Hanuman sould have made effisasious 
offerings to the maternal great-grand father 
and the maternal great great grand-father 
of Dhanukdari and that Rajendra sould 
make no offerings to any aneestor of 
Dhanukdhari It is not nessssary for the 
decision of this appeal that their Lordships 
should express any opinion аз ёо the right, 
if any, of Hanuman and Rajendra, res. 
peatively, to make effisaeious offerings to 
‘any ancestor of Dhanukdhari, as Rajendra 
is of ‘the olass of atma bardhu, and 
Hanuman was of the class of matri bandhu, 
and the rule of snosession as between them 
is the rule of the Mitakshara whioh has 
been cited above: That rule in preferring 
the nearer to the more remote olass of 
bandhus, is not depsndent on individual 
propinquity or on the effisasy of offerings 
to а deceased person. Of sourse, a bandhu 
must, in order to be heritable in a female 
line, fall within the fifth degree from the . 
common male anoestor and must bs so related 
to the deceased person that they were 
mutually sapindss of one another, that is to 
say, where the Mitakshara applies, persons 
sonnested by partioles of опе body Lses 
Ramchandra Martani Watkar ү, Vinayak 


Venkatesh Kothekar (1) ; but if , these 
conditions are satisfied that rule takes 
effest. What the rule of succession under 


the Mitakshara may bs as between bandhus 
‘of the: same olass, it is поб naoessary to 
deoide. 

In this ease H3jendrais an atma bandhu 
and is within the fifth degree: of descent 
from Ghanu Misra, Rajendra and Dhanuk- 
dhari were : mutually sapindas of eash 
other, within the meaning of that term 
as used in the preceding paragraph, and 
Rajendra was the heir of Dhanukdharion 
the death of Monakka Kuar. Hanuman 
wasa mairi bandhu and consequently was not 


а ed & 
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entitled as heir on the death of Monakka 
Kuar as Rajendra was then living, 

Their Lordships will humbly advise His 
Majesty that this appeal should be allowed 
with costs, and that the desrees 
Courts below should be set aside and the 
suit dismissed with вовів, 

dx eT _ Appeal allowed. 


Solisitor forthe Appellant.—Mr, W. Horo 
Davey. Ha parte, 


COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 
..  Beresescs No, 131 or 1919-20, 
April б, 1920. 
Е Present: —Mr. Porter, J. M. - 

gi MAHARAJ— APPLICANT 

e . ; versus 
ABDULLA— RESPONDENT., ° 


Jurisdiction of Civil and Revenue Courts—Addi- 
tional sum agreed to be paid by tenant, suit for; 
cognizance of. 


A suit to recover any additional sum which a 


tenant agrees to pay for his use and occupation: 


of land is cognizable by a Civil dnd not a Rent Court. 


Reference made by the Commissioner, 
Benares Division. E 

JUDGMENT.—I do not think there is 
suffisient sause for interference on revision 
in this sase, The rent payable in 1324 F 
was Rs, 33. This was paid by 30th September 
1917, and an aequittanoe in full was given. 
There were no arrears of rent due, when 
the agreement of October Ist, 1917, was made. 
Only arrears. of rent can be recovered 
under the' Tenanoy Act, and if the tenant 
subsequently agreed to pay an additional 
Sum for his use and oseupation of the land in 
1324 F, that might be recoverable in а 
Civil but not in Rent Court. 

It also appears doubtful bow far an 
agreement for enhancement of rent san be 
given retrospective effect. The tenant might, 
@.9.,in в sonceivable ease, lose the benefit 
of seation 47, : 2 

I would, therefore, rejest the applioation 
for revision, 

Application rejected, 
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MADRAS HIGH COURT. 
Srconp Онт, APPEAL No. 597 og 1918, 
March 24, 1920. 

Present :—Mr, Justise Spencer and 
Mr. Justice Krishnan, 
NE&LAMANI PATNAIK MUSSADI 
— PLAINTIFF—APPELLANT 
versus 
SUKADUVA BEHARA AND OTBERS — 


DsFENDANTS~- RESPONDENTS, 
Morigage— Assigmment—Payment to mortgagee 
without notice of assignment, effect of—Mortgagee not ' 
in possession of mortgage-deed at time of payment, 
effect of— Notice, constructive—Registration Act (XVI 
of 1908), 8.17 (b)— Receipt, unregistered in discharge 

of mortgage debt, admissibility of. 


A payment made by a mortgagor to the mortgages 
without notice of a prior assignment of the mortgage 
is, in the absence of collusion, binding on the assignee, 
even where by an arrangement between the mort. 
gagor and mortgagee under which the latter agreed 
to receive acertain sum in full settlement of the 
morigage-debt, the payment amounts to a discharge 
of the mortgage-debt. [p. 527, col. 1.] 

Ng inference of constructive notice of the assign- 


' ment by a mortgagee of the mortgage can be drawn 


against the mortgagor by the mere absence of the 
mortgage-deed from the possession of the mortgagee 
at the time of receiving payment of the mortgage. 
debt, [p. 257, col. 1.] 

A document which merely evidences the receipt of 
asum of money in full discharge of a mortgage. 
debt, the payment of the balance of interest being 
excused, is not affected by section 17 1b of the 
Registration Act, and, even if unregistered, ig 
admissible in evidence. [p. 257, cols. 1 & 2.] 

Second appeal against the deoree of the 
District Court, Ganjam at Berhampore, in 
Appeal Suit No. 358 of 1916, preferred 
against the decree of the Court of the 
Additional District Munsif, Berhampore, 
in Original Suit No, 209 of 1.16, 

This second appeal eame on for hearing on 
the 2nd October 1919, before their Lordships, 
Spencer and Krishnan, JJ. : 

FACTS.—The question was whether a 
plea of diseharge could be pleaded aa 
against the transferee of a mortgage right 
the alleged discharge having been made after 
the transfer to the representatives of the 
transferor, provided that the mortgagors had 
no notice, ` бо. 


Mr. K. S. Narayana Aiyangar for Mr, О, 8. 
Venkatachariar, for the Арре А. mort. 
gage is not an actionable claim and henee по 
notice is required om transfer. It: is an 
interest in immoveable property. See весііопа 
8 and 58 of the Transfer of Property Aet. 
The Law of England is different where it ig 


eonatructive notice of the assignment. 
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regarded as a ‘chose in action.’ See Ghose, 
Volume I, page 330. Jones v. Gibbons (1). In 
Subramania Aiyar v. Subramania Paltar (2) 
a set-off available against the mortgagee was 
not allowed against his assignee. See also 
Ohundooru Lakshmana Setty v. Duggisetty 
Ohenchuramayya (8). In the ease of sub 
mortgages, a different rule prevails. See 
Poosaria Ohinnaswamy v. Kettamoori Venkata 
Rama .Krishnayya (4). . But the bona fides 
ofthe payment has to be proved. See as to 
the.teansfer of an actionable claim, Ismail 
Mollah v. Jadu Nath (5). 


* In the present oase, the mortgage-deed was 
with the assignee, Hence the mortgagora had 
ee 
Мавйвій v. Burton (6), Oliver v, Hinton (7). 
“Mr, P. Nagabhushanam, fcr the Respond. 
'ents,— It is always open to a oreditor to 
remit the whole or part of the debt due to 


. him. : The payment proved in the present 


ease has been accepted as full satisfaction of 
‘the debt due under the mortgage. 1 submit 
that the principle of Norrish v. Marshall (8) 
applies. See Namagiri Lakshmi 
v. Srinivasa Aiyongar (9), Chundooru Laksh- 
mana v. Setty Duggisetty Ohenchuramayya (8). 
“See also Kapala Ohakrapant ү, Lachimtachi 
(10). See also XXI Halsbury, p. 179. The 
receipt is evidence of the discharge of the 
‘debt due under the mortgage. Registra- 
tion thereof is unnecessary as what it 
purports 'о diroharge is only the debt and 
not the security. See Seshayya v. Subbamma 
(11), Uppalakandi Kunhi Kutti Ali Haji v. 
Kunnam Mithal Kottaprath Abdul Rahiman(12). 
` Mr. Narayana Atyangar in reply.— There 
is а  distinstion between diseharge by 
payment and discharge by agree. 
ment. Srinivrasaswami Atyongar Y. 

(1) (1804) 82 E. B. 659; 9 Ves. 407; 7 R. В. 241. 

(2) 84 Ind, Cas. 869; 40 M. 683; (1916) 1 M. W. N. 
851; 80 M. L. J. 616. 

(3) 44 Ind, Cas. 132; 84M, L. J. 70; 7 L. W. 229; 


1918) M. W. N. 202. 
( (4) 37 Ind. Cas, 778; 4 L, W, 502; (1917) M. W. М, 


11. 

: (5) 10Ind, Cas. 510; 13 C. L, J. 641. | 

(6) (1878) 17 Eq. 16; 43 1, J, Oh. 46; 29 L. T. 571; 
22 W. R. 148. . 

(7) (1899) 20h. 264; 63 L. J. Oh. 688; 81 L. T. 212; 
АЗ W. B. 8,99. dh. R, 460. 

(8) (1821) 56 E. В, 977; 5 Madd. 476;53 Е. Е. 88. 

(9) 27 Ind, Cas 269. 

(10) 45 Ind, Cas. 769; 35 М. L. J. 300; (1918) М. W, 
N. 24€; 28 M. L. T 800, 

(11) 8 M. L. J. 269. 

(12) 19 M. 288; 6 Ind, Deo, (к. $.) 906. 


INDIAN OASES, 


Ammal . 


(1921 


Athmarama Atyar (13). In the latter ease I 
submit that the receipt is inadmissible in 
evidence. Farther, under sestion 17 of the 
Registration Act, where a reseipt extinguishes 
& mortgage it has to be registered. 

JUDGMENT.— We must accept in second 
appeal the findings of fast of the learned 
Distrist Judge that the mortgagors made 
the payment they pleaded to the mortgages, 
and that they did so without noties of the 
prior assignment of the mortgage to the 
plaintiff. We think the learned Judge is 
right in holding that on the above find. 
ings plaintiff was bound by the payment 
80 made. 

‘The English Law on the point is quite 
clear, In Halsbury's Lawa of England, 
Volume XXI, page 179, paragraph 334 it is 
stated ‘that the mortgagor is entitled to make 
payments to the mortgagee, whether of pringi- 
pal or interest, and to have oredit for them 
as against the transferee after the ‘transfer 
until he has reseived motise of it", And 
several English oases, including Bickerton 
v. Walker (14) and Dieson v. Winch (15), are 
quoted. 

' There does not seem to be any good 
reason why that rule, whioh is founded on 
principles of equity, should not be followed 
in this country. It is trne that, after the 
amendment of the definition of the term 
“actionable elaim" by Act 11 of 1900 soas 
to exclude mortgage-debte, sestion 130 of 
the Transfer of Property Act (Ast IV 
of 1882) does not apply to mortgage. 
debts, and the statutory provision in it 
that the payment to a transferor will be 
valid against a transferee save when the 
debtor is a party to the transfer, or has 
received notice thereof does not apply ex 
proprio vigore, But this rule itself is based 
on the equitable prineiple referred to and 
recognised in the English oases, and 16 
subsists apart from the sestion itself. We 
think, therefore, the prinsiple is applicable 
to payments by  mortgagors though the 
sestion does not, 

16 is true that notiee is not nesessary 
for the validity of the assignment of 4 


(13) 2 Ind, Cas, 612; 82 M. 281; 19 M. L. J. 280; Б. 
M. L. T, 84. 

(14) (1885, 31 СЬ. D. 151 at p. 158; 65 L. J. Oh. 
227; 53 D. T. 731; 84 W. B. 141. 

(15) (1900) 1 Oh 788; 89 L. J. Oh, 465; 82 L, Т. 
437; 48 W. R. 612; 16 T, L, R, 276, 


= mortgage. 
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Gowndrav v. Ravi (16). But 
ihat is bot the question before us. No 
doubt, "where a mortgage is transferred 
without the privity of the mortgagor, the 
transferee takes subject to the state of 
ascount between, mortgagor, and mortgages 
at the date- of the transfer” as observed by 
Oczong Hardy, J., in Dizon v, Winch (15) above 
referred to. See Turner v. Smith (17), But 
that observation also has по reference 

to the present question: 

No Indian ease has been cited to us on 
the exaát question before us. Bat Dr. 
Ghose in his book on the Law of Mortgages 
ih India, Volume I; page 580, observes: “16 is 
also же сева that a payment made by 
the mortgagor to the mortgagee after, 
but without notise of, a transfer must, in 
the absence of collasion, be allowed to the 
mortgagor as against the transferee.” We 
accept this as a correct statement of the law, 
80 far às it goes. 


lt was then argued that the mortgagors 
were guilty of negligence as they did not 
make proper erquiries of the transferor 
about the absence of the mortgage deed 
from his possession, The learned Judge, 
however, finds that the mortgagors did make 
enquiries and they were given an explanation 
whish they believed. We see no reason to 
suppose that the mortgagors asted negligently 
in these eiroumstanees and no inference of 
constructive notise of plaintiff’s assignment 
сап be drawn against them. 

Tbe next question raised is, that the 
mortgagors ean get eredit only for what they 
actually paid though that payment was 
aesepted by the mortgagee in full settlement 
of the debt due, and not for the whole 
mortgage-debt. As the  mortgagors were 
entitled to deal with their mortgages as if 
no assignment took place when they had no 
notiee of the transfer, we think that the 
&rrangement set up must be held to be bind- 
ing on the transferee, 
. Itis next argued that Exhibit I, whioh 

evidenses the payment pleaded by the mort- 
gagors, is inadmissible in evidence, as it is 
unregistered and as it purports, according to 
the plaintiff's Vakil, to extinguish the mort. 
gage. Ona reference to Exhibit I we find it 


to be merely a ressipt for money actually 
(16) 12 B. 33; 6 Ind. Dec. (N s.) 507. 
(17) (1801) 1 Ch. 213 at p. 219; 70 L J. Ок; 144; ki 
L. T, 704; 49 W. R. 186; 17. T. LR, 143. 1 ... 
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paid, whioh was taken in full diseharge of tha 
mortgage debt, the payment of the balanea 
of interest due being exoused. There is nothing 
in the doeument ta show that the mortgage- 
interest was expressly extinguished by it; it 
is only a discharge of a mortgage debt. We 
think there is a olear distinetion between tha 
discharge of a debt and the extinguishment of 
a mortgage-interest though one may be the 
result of the other. Where в reeeipt, in 
terms, only dissharges the debt, it aannot be 
brought under sestion 17 (b) of the Regis- 
tration Ast (Aes XVI of 1908). In this. 
particular thie oasa is distinguishablefrom the 
ease of Namagiri Lakshmi Ammal v. Srinivasa, 
Adyangar (9), where there was an agres- 
ment to sansel and return the mortgage-deed, 
In Mallappa v. Mat wm Nagu Ohetty (18) also 
cited, there was only an oral agreement to, 
take a smaller sum for the mortgage, amount 
and the question raised was quite different 
from the one before us, In the oase of 
Ohundooru Lakshmana Setty v. Duggtsetiy Chens 
churamkayya (8), also, the agreement was not 
merely to  reseive the Rs. 3,000 in full 
settlement but also to return the documents, 
that is, the mortgage-deed and the title-deeds, 
There was, therefore, init a proposal to өх» 
tingaish the mortgage»interest. 

All the points raised against the morts, 
gagora, respondents Nos. 1 to 10, thus fail, 16 
is finally urged that a decree for money should 
be given to the plaintiff against the re. 
presentatives of the original mortgages, who 
is found to have received the mortgages 
money from the mortgagors after the 
transfer to the plaintiff, as the money had 
and received for his use. In view of the 
findings come to by the learned District 
Judge, we think the question whether any 
relief, and, if so, what rolief, should be 
given to the plaintiff against those repre: 
sentatives should have bean sonsidered. The 
faot that they were exonerated in the first 
Court, and that the plaintiff filed по appeal 
or memorandum of objestions against auch 
exoneration in the Appellate Court, will not 
stand in the way of plaintiff being given 
relief now nnder Order XLI, rule 33, Civil 
Procedure Code. Ав there is no finding 
by the lower Appellate «Фора on the point, 
we must call fora finding on it and allow 
fresh evidence, as the point, though in*a 


(18) 48 Ind. Cas 158; 4? M. 41; SL. W. “522; (1918) 
M. W. N. 719; 85 M, L.J. fib5; 24 M. b, T, 400, 
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manner raised in Issue No. V, does not seem 
to have been properly tried. Finding in two 
months ; objestione, seven days, 





In compliance with the order contained 
in the above judgment the Distriet Judge 
of Ganjam at Berhampore submitted the 


following - 
FINDING. 

In this appeal, I have been called upon 
by the High Court to receive fresh evidence 
and to submit a finding on the question 
whether pleintiff was entitled to any and 
what relief against the representatives of the 
deaeased 19th defendant. 

It was urged that the amount claimed 
from the legal representatives was in the 
nature of an Avvyavalartka debt, inasmuch 
as 12th defendant was guilty of fraud 
in reeeiving payment after assigning the 
mortgage-bond. Ths decision in Hanmant 
Kashinath Joshi v, Ganesh Annaji (19), is 
against any such contention, It was also 
sontended that the slaim was barred by 
limitation, But P, W, No. 1 has stated that 
he became aware of the reseipt of the money 
by 12th defendant, only when the written 
atatementa were filed, 

My tinding, therefore, is that the son of the 
deceased 12th defendant, vis, the 19th 
defendant in this oase, would only be liable 
for Rs. 350 received by his father under 
Hzhibit Т, on 30th November 1911, and 
that the other legal representatives, viz, 
defendants Nos, 15 to 18, are not liable. 





This sesond appeal same on for final hear- 
ing after the return of the finding of the 
lower Appellate Court. 

SUDGMENT.—As sgainat the 19th dofend- 
ant, the son of 12th defendant, the deceased 
assignor of the plaintiff, the plaintiff's auit for 
money had and reseived ів barred under Arti- 


ele 62, Limitation Ast iSriramulu у, Ohinna® 


Veukatasamt (20)]. We do not pronounce on 
any other eause of action that the plaintiff 
may have against this defendant, 

. The sesond appeal is dismissed with sosta 
of respondents Nos, J to 10, 

| м. 0.р. 


— Appeal dismissed, 


a 


(19) 51 Iya, Оза.4612/148 X» 612; 21 Bom, 1, R. 485, 
(20) 25 М, 898. 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revisiox No. 7 or 1918-19, 
November 13, 1919, 
Present :— Mr, Ferard, S. M. 
and Mr. Harrison, J. M, 
AMIR HUSAIN-——APPLICANT 
Versus 


ALLAHDIA AND OTHERS— RESPONDENTS, 

Agra Tenancy Act (II of 1971), s. B&—Ejectment 
— Person occupying land without payment of rent— 
Оссиратсу rights, accrual of, 


A person who occupies land on sufferance without 
payment of any rent does not acquire occupancy 
rights as в tenant and is liable to ejectment as 
soon as the land-holder withdraws his sufferance, 


Revision of the order of the Oommis- 
sioner, Meerut Division, dated the 2lst of 
August 1918, in a ease of ejeotment. 

JUDGMENT. 

Harrison, J. М, (November 7,1919) , —Thih 
is an appliestion for revision in an ejest. 
ment suit. The defendants have apparently 
held the land for over 20 years and they 
claimed oseupaney rights. There was no 
proof, however, that they had ever paid 
rent and the Commissioner only noted that 
one respondent stated that he paid Rs, 3 
rent, That, of sourse,is valueless, -In the 
written statement in the first Court there 
was an issue on the question and a 
definite finding that no rent was fixed, 
But it will be observed that they claimed 
to be tenants and to have ocoupangy rights, | 

The Commissioner felt that they must 
have had the oongent of the former Zemindars 
to oseupy and held that the respondents 
were not required to prove payment of rent, 
1 cannot accept this view especially having 
regard to Babu Sat Narain Prasad v. Ram 
Kumar (1) and Murk Parshad v. Lal Mani 
Pande (2). These seem to me to fit the onse 
exactly and I hold that the Commissioner 
has aoted with material irregularity in 
ignoring Selected Decisions of the Board 
whioh were clearly in point. 1 would, 
therefore, set aside the decrees of the lower 
Courts and would deorse ejestment with 
costs to applicant in all Courts and 
Rs. 25 Pleader’s fees in this Court. 

Feraro, Б. M.—(Notember 18, 
=] agree, Respondents вап. 


be regarded as occupying on 
(1) Sel. Dec. No, 8 of 1910, 
(3) Sel, Deo. No. 10 of 1918. 


1919), 
only 
suffers 
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anse, Their oosupation does not go bask 
far enough to warrant an assumption, with- 
out proof on their part, of an original 
rent-free grant. As they have not been 
paying rent, they! have not acquired the 
овварапоу right as tenants and are liable 
io ejesiment. as soon as the land.holder 
withdraws his sufferanoe, 


Appeal allowed. 


{| LAHORE HIGH COURT. 
Seconp Civi, Arrasar No, 1395 or 1920, 
January 13, 1921, 
Present: — Mr, Justice Chevis, 
KANSHI RAM —DEFENDANT— 
APPELLANT 
versus * 
- KARAM NARAIN AND ANOTHER— PLAINTIFFS 


— RESPONDENTS, 
Г Givil Procedure Code (Act V of 1908), s. 102, 
О; XLIII, v. 1 (w), О, XLVII, т. %7—Small Cause suit 
of value below Rs. 600—Decree passed..on veview—- 
Appeal, whether lies, 


<! The appeal allowed under Order XLIII, rule 1 (w) 
of the Civil Procedure Code is ап appeal from the 
order granting the application for review and not an 
appeal frum the final decree passed in the suit, such 
æn appeal must be limited to the grounds mentioned 
in rule 7 of Order XUVLL of the Code, [p. 259, col. 2.] 


It would be absurd to allow a second appeal on the 
merits against a decree passed ina small cause suit 
of value less than Rs, 500 merely because the decree 
is 1255) which has been passed on review. [р. 259, 
col, 2, 


Senior Subordinate Judge, Shahpur at 
Sargodha, dated the 24th February 1920, 
reversing that of the Munsif, First Olass, 
Sargodha, dated the 20th January 1919. 

Dr, Nand Lal, for the Appellant. 

Lala Ram Ohand Machanda, for the Re- 
spondents, 


‚ JUDGMENT,—The plaintiffs in this sase 
sued for Rs, 443.6.6. The first Court dis- 
missed the suit but left the parties to 
bear their own costs. The plaintiffs appealed 
to the Senior Subordinate Judge who, on 
the 31866 of May 1919, dismissed the appeal 
with costs, holding that the plaintiffs’ 
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suit “was time-barred. The plaintiffs 
presented an application for review, whioh 
was granted, and the Senior Subordinate 
Judge gave а deores for Hx 175 and 
Rs. §0 intefest, total Rs, 255, basing this 
decision on a statement, dated the 3rd 
Ostober 1918, made by the defendant 
Kanshi Rim to the effset that, if two 
items of Rs. 200 and Rs. 150 had uot 
been credited to the plaintiffs in Gobind 
Ram’s khata, he was ready to pay. The 
Senior Subordinate Judge held that only 
half of these itams had been allowed in 
Gobind Ham's acconnt, and that the defende 
ant, aesording to the undertaking, must 
pay the remaining half. The defendant 
Kanshi Ram appeala to this Court. The 
appeal bas been preserted and registered 
as а second аррев], but as the snit is a 
Small Osuse suit and under Ra. 500 in 
value, no second appeal lies, Bat under 
Order XLII, rule 1 (w) an appeal does 
lie from the order granting the applioation 
for review. The appeal however, must be 
limited to the grounds mentioned in Order 
XLVII, rule 7. My authority for saying 
this is Hart Charan Saha v. Beran bhon 
(1). It seems to me obvious that it would 
be absurd to allow a second appeal on the 
merits against a deeree passed ina Small 
Cause -suit of value less than Ra, 500 
merely beoause the deoree is one which has 
been passed in review ; and I note, too, that 
the appeal allowed under Order Х „Т, rule ! 
(w) is only an appeal from the order granting 
the application for review, and not an 
appeal from the final deoree passed in tha 
suit. 

16 is not shown to me tbat the provisions 
of Order XLViI, rule 2 or rule 4, have been 
infringed; so the only question remaining ів 
whether the applisation for revisw was 
presented after the expiration of the preseribed 
pétiod of limitation. 


. The deorse which the plaintiff sought ta 
have reviewed was passed on the 318: May 
1919 and the application for review was 
presented only on the 7th Ootober. 


The period of limitation*preseribed by law 


for an application for геу af judgement 
is 90 days. Counting from the 3ist May 
1919, the 90 days wogld expire on the 29the 


(1) 28 Ind, Cas. 903; 410. 746. 
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August 1919, Sestion: 12 of the Limitation 
Aet lays down that, in computing the pericd 
of limitation prescribed fcr an application 
for review of judgment, the time requisite 
for obtaining a сору of the déoree sought 
to be reviewed and also the time requisite 
for "obtaining a бору of the judgment on 
whioh it is founded shall be exalnded, Dr, 
Nand: Lal urges thet an application for 
review msy be presented withon’ copy of 


indgment, But a man may require copy 
in order to take advice as to what course 
of setion he should next take. And I 


eannot refuse to observe the clear provisions 
of section 12. Та the present case I find 
that the plaintiffs applied for а сору of the 
judgment and obtained it and presented 
it to Oourt on the Sth of October. The 
endorsement on the bask of the sopy shows 
that it was complete and ready for delivery on 
the 23rd June 1919, The endorsement does 
not show precisely on what date the сору 
was applied for as the day of the month is 
not given but only the month itself, namely, 
June 1919. It ie, however, manifest that 
at least one day must be allowed for obtain- 
ing the вору. So this brings us upto the 
30th August 1919. That day was a last 
Saturday in the month, on whioh day the 
Courts are always closed. The next day 
was Sunday and then began the September 
vacation, The Courts are  elosed during 
the whole of September, The first six days 
of October were Muharram holidays, and the 
Court re-opeued on the 7th October, Section 
4 of the Limitation Aet lays down that 
where the period of limitation expires on 
a day when the Court ів olosed, the 
application may be made on the day 
that the Court reopens. I find, therefore, 
that the application for review was not time- 
barred. 

In conelusion, 1 note that Dr, Nand Lal 
asks me to interfere on the revision side, 
as no appeal lies on the merits from the 
final deeree passed in the suit. {í see, 
however, no tuffieient resson to suppose 


that the order passed on review is rot an 


equitable one, and I sopsider that there is 
no gocd ground fof proseeding on the revision 
side. "— 
The appeal fails 
човіз, 


and is diemiered with 
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COURT OF THE BOARD OF ХУНИ 
UNITED PROVINCES. 

Szconp Ар, ват, No, 188 cr 1718.19, 

February 15, 1920, 
Present: —Mr. Ferard, S. M, and 

Mr, Harrison, J. M. 

BHAGWATI MISIR—— APPELLANT 

versus 


JHALAI CHAMAR-— Responpent, 
Agra Tenancy Act (II of 1901), s. 47 —Enhanced 
rent, agreement to pay—Agreement unregistered, effect 
of. 


An agreement to pay enhanced rent which is not 
registered as required by section 47 of the Agra 
Tenancy Act is invalid, and cannot be pleaded in 
answer to a suit for ejectment, 


Second appeal from the order of tho Oom» 


missioner, Gorakhpur Division, dated tbe 
2'th of June 1919, in a case of ejeot- 
mevt. 


JUDGMENT. 

Fanagp, 8, M.—(February 8, 1920).— The 
plaintiff appellant is landlord. Both the 
lower Courts have found that he is in 
yossession and is actual rent-collsetor. He 
sues to eject Jhalai Chamar, defendant- 
respondent, his 10 years’ non-ossupancy 
tenant. He admits а stamped but unre- 
gistered agreement between himself and the 
defendant respondent under whish the latter 
agreed to pay enhanced rent of Rs. %80 
instead of Re, 2, and he agreed not to ejeot. 
him except for arrears of rent on penalty of a 
certain grain sompensation if ejectment: 
t hould take plase, 

The agreement was not valid as one for 
enhancement of rent, as seotion 47, Tenaney 
Aot, whieh, under Fazzyab Khan v. Nizam ud- 
din (1), is equally binding on both parties, 
sbould bave been registered, 

It was also not valid as a lease for an 
indefinite period, ав, under section 7 (2), 
Registration Act, suah leases require registra» 
tion. 

The only question is whether estoppel 
operates and this is what the Commissioner 
evidently means when he says there is a per- 
sonal bar whioh prevents plaintiff appellant 
from ejecting Jhalai, whore Pleader sites 
Gulzort Lal v. Musammat Puran Kunwar (2) 
in support. I do not agree. The’ tenant 
cannot benefit by the evasion of the Law of 
Registration as laid down in section 47, 


(1) Sel. Dec No. 6 of 1911, 
(2) Sel Deo. 16 of 1918; 
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"enaney Aét. As he failed to somply with 
‘the registration condition in that sestion, he 
was not and is not bound to pay more than 
Rs. 2 per annum as rent, but he aannot plead 
the invalid agreement as good ground for 
holding on. 


I wonld allow the appeal, set aside the 
Commissioner's appellate order and restore 
that of the Assistant Colleotor with eosts to 
appellant throughout. 


Haszraox, J. M.—(Febrnary 15, 1920).— 
I agree, 
Appeal allowed. 


ALLAHABAD HIGH COURT.’ 
Seconp Civ.t APPrAL No. 965 or 1917, 
May 26, 1920, 
Present: — Mv. Jastioo Ryves and 
Mr. Justice Gokul Prasad. 
GANESH PRASAD —PLAINTIFF— 
APPZLLANT 
versus 
SHIB SINGH AND oragas — DEFRNDANTS 
i — RESPONDENTI. 
Adverse possession —Landlord and — tenant —Ex- 
proprietary tenant, possession of, whether adverse to 
Zemindar. 


The possession ofan ex-proprietary tenant can 
never be adverse to the zemin lar, who is entitled to a 
declaration that he is the owner, bub he is not 
entitled to possession so long astha teninoy subsists. 
Cp. 262, col. 1.) 

Saeond appeal from a desrea of the Dis- 
trist Judge, Bareilly, dated the 26th. 
April 1917, oonfirming the deoree of the 
Additional City Munsif, dated the 12th 
January 1917, 

Messre. L. M. Banerji aul Разза Lal, for 
the Appellant. 
^ Mr, S. Р, Ghosh, for the Respondents. 


JUDGMENT.—This is a plaintiff's appeal 
arising out of the following eirenmstanses. 
In ic84 the defendants sold their Zamindari 
in a serigin village with two grovas situate 
thereia to the predecessor in title of the 
plaintiff. It is alleged that ia the year 
1914 the defendants ejested the plaintiff's 
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lessee from one of the groves, whereupon 
sertain prosesdings were taken in the Oriminal 
Courts whioh ultimately ended in the аз. 
quittal of the defendants. It is not denied 
that, so far as the other grove is sonearned, 
tha defendants have ever віпез the sale of 
1834 continued in possession thereof, The 
plaintiff's allegation is that, in the year 1910, 
the defendants again attempted to taka 
possession and henee he brought the present 
suit for a deslaration that he is the owner of 
the grove No, 174 and that the defendants 
have no right to, and possession over, ib. 
In the alternative, the plaintiff prayed for 
possession if the defendants dispossessed him 
‘daring the pendency of the sait, The da- 
fenos was, as usual, a denial of all the 
statements in the plaint, the contention put 
forward in the additional pleas being, first 
that the sale-dead of 1884 related to the 
Zismindari only and did not effest the groves; 
and, secondly, that even if the plots оп whish 
the groves stood bə sonsidered to have basn 
‘inaluded in the Zamindari sold, tha son. 
testing defeudanta were ex. proprietary tenants, 
It was further contended that as the plaint- 
‘iff or his predeosssor.in-tit]e had not been in 
possession of the groya in suis within the 
twelve years preceding the institution of the 
present snit, the olaim was barred by the 
rula of twelve yeara limitation. Other pleas 
wera raised but we are no} sonsgrned with 
than. The Mansif in a very parfuuetory 
jndgmant desided tha first issue against tha 
pliintiff ; the frat issue bsing:— "Was the 
father of tha plaintif the parahaser of the 
grove in suit and, if so, did the defendants 
retain the rights of ex-proprietary tenants as 
to it?” It is ourious бо find no desision 
whatever of the real question as to whether 
the sale deed of 1884 passed the groves to 
the plaintiff's predesessor-in-title, He assumes 
that hə groves were sold and then refers 
to the entries in the revenue papers showing 
that the defendants were entered therein as ex- 
proprietary tenants, The same unsatisfastory 
state of affairs ia to be found in hig дөвівіоп 
on the second issue as to whether or not 
the plaintiff or his predegesszor-in-title had 
been in possession of the grover nit and 
if the claim was birred by limitation. 

Hoxevar, he eame to the вопв[азіоп that 
the suit wasso barred. Oa appeal the lower 
Appellate Court has found, first, that the 
ргейесвввога-іп title of the defendanta sold 
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this grove and another grove to the plaint- 
if'u predesessor-in-title by virtue of the 
‘sale-deed of 1884. He also found that the 
defendants were in possesion as ex-proprietary 
terants of the plaintiff and were so entered 
‘in the revenue . papers eontinuously sinse 
.1308 Fasli, and that this entry has 
-existed ever since the last Settlement, The 
eonelusion to whioh he arrived after this 
finding was, “that the defendants have been 
in possession ag ex-proprietary tenants of the 
land in suit adversely to the plaintiff... 
at least вїпве the time of Settlement whioh 
was mush more than twelve years before 
the institution of the suit.” Jti is diffieult 
to understand what the word “adversely” in 
thia part of the judgment means, If the 
learned Judge meant to sey that this as- 
sertion of ex-proprietary rights was adverse 
to the Zemindar’s right to immediate pos- 
‘session, one might be able to follow it, but 
in that oase we think that, of necessity, a de- 
elaratinn should have been given to the 
plaintiff that he was, as Zemindar, the owner 
‘of this grove. On the other hand, if the 
learned Judge meant that, because the defend- 
ants Fad acquired a right adverse to that 
'of the Zemindar, it would be a eontradietion 
in terms besanse a tenant’s possession sould 
never be adverse to his own landlord. We 
taka the frat meaning to be whieh the 
learned Judge probably intended, and! in 
that osre, on the findings of fast arrived at 
by the lower Appellate Court, we think, on 
‘the authority of Balmokund v. Dalu (1), that 
‘this ina proper esse in whioh the plaintiff 
is entitled to a-declaration that he is the 
owner of the grove in dispute but he is not 
entitled to immediate possession over it 
во long as the ex-proprietary tenaney of the 
defendants subsists. Aa the plaintiff has 
‘failed to substantiate that the defendanjs are 
trespasrers pore and simple and the relief we 
are gran'ing to him is simply to avoid fur- 
ther litigation, we think that the plaintiff is 
not entitled tn his costs but must pay the 
‘gosta of the defendants-respondents through. 
out. In the result, the deorees of both the 
Oourtewbglas are modified and in lieu therecf 
‘we substitute a deeree in favour of the 
plaintiff as stated, above. 


Deeree modified. 
(1) 28 A, 490, А, W, N. (1908) 112 (X. В.). 
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OOURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revision No. 16 or 1919 20. 
Marah 8, 1920. 
Present : ~Mr, Hopkins, S. M. and, 

Mr. Harrison, J. M. ` 

RORU — APPLICANT 

versus 


NIADAR MAL— RESPONDENT., 
Agra Tenancy Act (IT of 1901), s. 177—Jurisdiction, 
question of, not decided — Appeal, forum of. 


An ‘appeal under section 177 of the Agra Tenancy 
Act does not lie to the District Judge in acase in 
which no question of jurisdiction is in effect decided 
and in which itis not necessary to have any specifio 
issue on that question, 


Revision of the order of the Commissioner, 
Meerut Division, dated the 2nd of on 1919, 
іп a ease of ejestment. 

JUDGMENT. 

Harrison, J. M.—( February 14, 1920).— 
This is an applieation for revision in a case 
in which the Commissioner, Mr. Haw, 
dismissed the first appeal of the appellant 
on the ground that the Assistant Collector 
had decided а question of jurisdietion and 
tbat the appeal, if any, lay in the Court 
of the Distriet Judge. 

In the first plase, when the Commissioner 
held as he did, it was his duty to return 
the memorandum of appeal to the appellant 
for presentation to tbe proper Court, 

In the sesond plase, I am of opinion 
that there was no real question of jurisdietion 
involved. The defense of the appellant in 
the Assitant Oollestor’s Court practically 
amounted to this that the land from which 
it was sought to eject him was grove land 
from which he sould not be ejested in а suit 
under sestion 58 of the Tenaney Ast as a 
tenant from year to year. All thatthe first 
Court really had to decide in this connection 
was whether the land in snit was teabnieally 
"land" within the definition of the Agra 
Tenansy Act; and 16 would have been more 
appropriate to put the issue in that form 
rather than the form actually adopted, 
namely, “is the suit sognisable by this 
Court P? The whole tenor of the. written 
statement was to the effect that the holding 
being grove, the defendant was not liable to 
ejeetment. Asa matter of fact, the Assistant 
Oollestor found that the land was а bert 
orchard whish, under the rulings of the 
Board, is not ordinarily subject to . the 
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restristiona governing grove land. I would 
hold, therefore, that no question of jurisdie- 
was in effest deeided and that it was not 
nesessary to have any specifie issue on the 
question of jurisdiction and, sonsequently, 
in my opinion, the appeal did not lie 
under seation 177 of the Tenanoy Aot to 
the Distriet Judge but was properly filed in 
the Court of the Commissioner, 

l would, therefore, set, aside the Com- 
missioner's appellate order and direst the 
present Commissioner to ro-admit the appeal 
ond dispose of it on the merits. In the 
eiroumstanoes, the parties may bear their own 
eosts of this applisation, 

Hopgms, S, M.—(March 8, 1990).—I 
BAgreo, : 

Order set aside, 


SIND JUDICIAL COMMISSIONER'S 
COURT. 


Зесокр Orvin Appears Nos. 2 awn 8 os. 1919, 
Moreh 18, 1920. 
- Present i — Мт, Faweett, J. O., and 
Mr. Kennedy, A. J. C. 
LALSING MULSING-— APPELLANT 
versus 
GIRDHARIDAS AND ANOTHER— 
Respeorpenrs, | 
Hindu Law—BStridhan—Succession—Btep-80n, whe- 
ther саті succeed—Appeal—Contention not raised 
in memo, of appeal, whether can be entertained at 
hearing, 


The High Court will not entertain a contention at 
the hearing of an appeal which is not contained in 
the memo, of apneal and which was not brought to 
the notice of the lower Court.. [p 262, col. 2.] 

Under the Mayuka and Mitakshara systems of 
Hindu Law succession to siridhan is confined to the 
issue of the female who hasthe stridhan, consequently 
astep-son has по legal claim to stridhan property. 
[p. 264, col. 1.] 

Appeal against the decision of the District 
Judge, Suokkur, 
^o Mr, Tuhilram Mantrom, for the Appellant. 


Мт. Srikrishendas Н, Lula, for the Re- 


spondente, 
. JUDGMENT. 

Fawcett, J. O.—These two appeals have 
been heard together. They arise out of 
eertain transaetions sonnected with one 
-Gangabai, of whom the appellant Lalsing 
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is the step-son and the main respondent 
Girdharidas a nephew by his marriage with 
Gangabai's sister’s daughter. Gangabai had 
a deposit aesount with Girdharidas, father 
Sobhraj, whieh she used to draw. She alse 
got money from Sobhraj on hundtes that 
were executed firat by her husband, Mulsing 
and then by her stap-son, Lalsing. The plaints 
itf, Lalsine, brought а suit claiming a certain 
sum аз balance due on the deposit aacount and 
there was a eross-suit by Girdharidas slaim« 
ing a sum of Rs, 800 from Lalaing on 
the strength of a hundi exesuted by him, 
The assounts whioh Sobhraj had kept were 
produséd and have been examined by the two 
lower Courts. 

Mr. Tahilram for the appellant says 
that thereis no elear finding showing that 
Gangabai’s withdrawals on the hundie were not 
also debited in her. deposit assount, and that 
the desree against him on the strength 
of the kundi is, therefore, open to objeostion, 
doubt, in the judgments 
some senteneas whieh afford, at апу rate, 
some basis for sontending that the two 
assounts may have been sonneeted. But, 
on the other hand, we have clear. findings 
of both the lower Courts that the hundi 
азвоооё was entirely separate and distinot 
from the deposit account, and it ia difflsult 
to believe that if there was any real basis 
for the suggestion that the kundi had been 
£wise debited and that there had been ьщ 
mixture of the two aesounts in the way 
suggested, that this wonld not have been 
brought to the notice of the lower Conrt 
and disenssed in the judgment. Moreover, 
the memorandum of appeal oontains no 
such contention and the appellant is поб 
entitled to be heard upon this objection, І 
do not, therefore, think that in second appeal 
we should go into tbis question and delay 
the settlement of this litigation on aecount 
of a mere suggestion of this kind. 

Coming to the other points that have 
been taken in the appeals the main one is, 
whether the appellant, Lalsing, is, іп any 
way, entitled’ to slaim ths amount due aa 
balance, on Gangabai’s deposit sassonnt 
from the respondents, MT**"Rfilram!'s eon. 
tention is that this money constituted none 
technical stridhan of Gangabai, whisb, under 
the Mayuka Law, will descend in the first 
plasa to her sons. Alternatively, he saya 
that if it is technical siridkan, it falle 
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mnder the category of gifts from the husband 
whieh, under the same law, dessends in the 
first place to the sons and unmarried 
daughters taking together in equal 
Shares, The Distrist Judge has held that, 
even supposing that the Mayuka Law applies 
and that the property was stridhan descend. 
ing ‘to Gangabai’s sons, yet the plaintiff- 
appellant is excluded besause he is only 
. а. Step-son and not а natural son of Ganga- 
Љаі, Mr, Tahilram admits that he oan cite 
no direst authority showing that ‘sons’ in 
the ease now under sonsideration inoludes 
atop- sone, and there are eertainly asthorities, 
namely, Bhimacharyt v. Remacharyi (1), 
Mathura Naikin v, Esu Naikin (2), Gangadar 
‚Вода v. Hira Lal Вода (8) whioh go against 
апу sush view. It seems to me that, in 
determining the suscession to siridhan, both 
the Mayuka and the Mitakshara aontemplate 
‘slearly the issue of the female who has 
stridhan, and, in the absence of any olear 
‘authority to the eontrary, I ean see no 
sufficient ground for saying ‘that ‘sons’ in 
these two oases inolude atep-sons. I, therefore, 
agree with the view taken by the District 
Judge that thë appellant has no legal slaim 
jn respect of the deposit aesount, and 16 
is, therefore, unnecessary to deside to what 
elass of stridhan the property belongs, and 
whether the Maynka or the Mitakshare 
should. be resognized as prevailing in Sind, 

Mr, Tahilram has sontended that, as 
-Gapgabai's son Sundersing was а eo: plaintiff 
and is a party to this appeal, a decree 
should be given in regard to his right os 
representing this son of Gangabai 16 
appears, however, from the plaint in Suit 
No. 470 of 1917 that he was then deseribed 
as 17 years and it does not appear that 
а guardian bas been appointed for him 
under’ the Guardians and Wards Aat, He 
ів presumably, therefore, now a major. Jt 
ïs also stated- by the Pleader for the re. 
spondents that Sundersing has dissosiated 
himself from the plaintiff's olaim, and though 
he has in one of these appeals baen joined 
as respondent, he hes not appeared either in 
person or by в Pleader, 

> aw 
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i Pa 4 B. 545 at p. 553; 2 Ind, Dee. (x. в.) 871. 
| (3) 84 Int Cas, 10; 43 C. 944; 20 О, W. N, 489; 23 
0.1.7.812 ЕЧ 


750; 33 B. 452; 1l Bom. L, R. 
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Aesordingly, I do not think that the 
appellant is entitled to any relief on this 
ground. 

i would, therefore, dismiss both these 
appeals with costs, 


KENNEDY, A. J. О.І agree, 


Appeal dismissed, 


OOURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

SkooNp APPEAL No. 20 or 1919.20, 
April 21, 1920, 

Pretent: —Mr. Hopkins, S. M, and 
Mr. Porter, J, M, 

DATTU SINGH-—A»PELLANT 
versus 


RAM DAS— RESPONDENT. 

Landlord and tenant—Hjectmant—Joint holding — 

Partition proceedings — pending—Qne 
whether can sue for ejectment, 


It is not open to one of two recorded proprietors 
of a holding in respect of which proceedings in 
partition are pending to maintain a guit against s 
tenant for ejectment 


Second appeal from the order of the Oom- 
missioner, Gorakhpur Division, dated the 
25th of July 1919, in & case of ejestment. 

JUDGMENT, 


Норкінв, S. M.—(April 18, 1920).— The 
appellant resists ejestment on the ground 
that the respondent, Ram Das, was not 
gompetent to file the snit alone, Tha land 
in suit is situated in khata Ahewot No. 1, 
the гевогйей proprietors of whish are Ram 
Das and Ajadhya Prasad. Ram Das and 
Ajudhya Prasad, on 30th Ostober 1905, 
executed an agreement of partition under 
whieh the holding in suit was allotted to 
Ram Das. No effest was, however, given 
to that agreement in the revenue papers, 
Ram Das admitted in the witness-box that 
he had made three applications for aorreo- 
tion of the papers which were all dismissed, 
On tbe 18th December 1917, the present 
anit having been filed on 25th September 
1917, Ram Das brought а suit against 


| Ajudhya Prasad in the Civil Ocurt to enforse 


proprietor, 
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.the agreement of the 30th Ostober 1905 
.on the ground that Ajudhya Prasad had 
.resiled from it. That suit was desided on 
.the 7th May 1919, under а sompromise by 
whieh the parties agreed to abide by the 
agreement of 13th Ostober 1905. Proseed- 
ings for partition in the Revenue Courts are, 
acsording to the evideuce cf Ajudhya Prasad, 
now pending. It is perfeatly lear from 
this resital that the khoía to whieh the 
holding in suit appertains war, at the time 
of the institution of the suit, joint and 
that there had been no effective division of 
it. The Commiasioner’s finding on the 
point is, “there is good evidence that the 
parties to the partition are in separate 
-possession and appellast (Rim Das) is 
asoordingly entitled to proceed alone.” 

So far from there being good evidence 
that the parties to the partition are in 
Separate possession, the only cvidence on 
the subject whioh I san find is that of 

' Bam Das himself, which is nullified by his 
own admissions. 

The: Commissioner’s finding is not based 
upon any judicial eonsideration cf the evi- 
dense. I would aecept the appeal with costs 
and, setting aside the deorea of the Commis- 
sioner, would restore that of the Assistant 
Colleetor. 

I оа] the attention of the Commissioner 
to the fact that the records of other 
“.Oourte, ineluding one of the Civil Oovrt, 
baye been summoned wholesale in tbis 
ease. This praatise has been frequently oon- 
дешпей; Parties should produce certified 
copies of documents or Judgments on whioh 
they rely and shculd not be allowed to sum- 
mon whole records. 1 


Poster, J. M.—( April 2], 1920).--I agree 
with the proposed order, 


Appeal accepted, 
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LAHORE HIGH COURT. 
MisceLtaneous SECOND «vin АРРЕА No. 2260 
or 1920. 

January 19, 1921. 
Present:—Mr. Јавбіве Chevis. 
WAZIR BAKHSH —Jonpaurnt-Destor— 
APPELLANT 

. Lersus 
HARI RAM—Decrea Horper, AND NUR 
DIN AND otases—Jun@ agNT- DegTuRS— 
RESPONDENTA. 
Limitation Act (IX of 1998), Sch. I, Arts, 181, 182-— 
Execution of decree —Application against judgment. 


debtor, whether saves limitation as against surety— 
Limitation applicable, 


During the pendency of an appeal by a judgment: 
debtor, W stood surety for the payment of the 
decretalamount The appeal was dismissed and the 
decree-holder applied for execution of the decree. 
In this application he specified the names of the 
judgment-debtor and the surety, but sought execution 
only as against the property of the judgment.debtor, 
More than three years after the date of this applica. 


-tion, the decree-holder applied to execute the decree 


ав against the surety : 

Held, (1) that the limitation applicable to the 
application was that laid down in Article 182 of 
Schedule I to the Limitation Act; [p. 267, col. 1.] 

(2) that the previous application did not operate 
to save limitation as against the surety inasmuch as 
no step was sought tobe taken under that application 
ав against the surety; [p ~té6, col. 2, p. 267, col. 1.] 

(4! that, therefore, the present application was 
barred by time [p 266, col. 2.) 


Miasellaneons seaond appeal from the dearee 
of tha vistriot Judge, Gujranwala, dated the 
19th July 1920, reversing that of the 
Munsif, First Olass, Gajrat, dated tha 3186 
March 1920. 

Mr. Badr-ud Din Kureshi, for the Appellant. 

Mr Mukand Lal, Puri, for the Respondenta, 

JUDGMENT.—In this care Hari Ram, on 
the 31st Oatober 1913, obtained a desrea 
against Umar Bakhsh, Tho latter lodged 
an appeal ard, while the appeal was pending, 
Wazir Bakhsh stood surety for payment of 
the? desretal amount. The appeal was dis. 
missed. The date of dismissal is not elear, 
bnt it was rometime inthe year 1916. On 
the 2 th FPebeu-ry 19.7 the deoree holder 
put in an &pnlieation for exeention of the 
decree. In cclumn 9 of thje application ha 
gave the names of both the judgment-debtor 
and the surety as the регвоп ві whom 
the deoree was to be exeouted, but in column 
10, whish is the eolume showing the: mode 
in which exesution is sought, he asked 
merely for attashment of the proparty ‘of 
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the judgment.debtor. Notice issued to the 
judgment-debtor but not to the surety. On 
the 12th. Maroh 1917 the deeree-holder put 
in a reseipt for Rs, 16-8-0 realised from the 
judgment-debtor and stated that the sase 
might be sonsigned to the resord room, This 
was aooordingly done. ` | 

Now, on the 7th January 1920 he applied 
for oxesution against the surety. The first 
Court dismissed the application өв time. 
bavred, relying on Narayan v Timmaya 
`(1), and holding that the application of the 
.97th February 1917 was not an application 
for any steps to be taken against the surety. 
The learned Distriot Judge, on appeal, held 
' that the application of 1917 must be regardel 
ag ап applisation presented against both the 
judgment-debtor and the surety. The Dis. 
' triot Judge, therefore, desided that the present 
‘application was within time. The surety 
appeals to this Court. : 

On behalf of the deoree-holder it has been 
urged before me that а deeree-holder is not 
bound to spesify in column 10 all the steps 
which he wants taken in exeeution of his 
'"deoree and that had the deoree- holder, during 
the sourse of the exeaution proceedings іп 
“1917, made a further spplisation to the 


Court to take steps against the surety, such~ 


an application for exeaution would have been 
regarded as dating back to the beginning of 
the exesution proceedings, ї, e., 27th Febru- 
‘ary 1917. This із probably sorreot, but the 
fact remains that the desree-holder did not 
‘make any application throughout the former 
exeontion proceedings against the surety, and 
"Т sannot see that the mere inslusion of 
his name in column 9 oan be regarded ав 
‘an indication that the decree-holder want. 
‘ad to exeonte the decree at that time 
against the surety, seeing that in solumn 10 
he olearly specified the steps that -he 
wanted taken, tiz., the attashment of, the 
property of the judgment-debtor, and never 
subsequently throughout those | proceedings 
made avy additional application, Counsel 
for the respondents has referred me to 
Syud Mahomed v. Syud Abedoollah (2) as 
“an authority for the proposition that ‚вц 
` appliostian yet made in the form preseribed 
‘ by the Civil Prosedure Oode still counts 
pe “ap applieation for the purpose of saving 
limithtion. But theapplieation of February 
(1) 81 B. £0; 8 Bom, D. В. £07, 
(2) 12 0. t, В, 279, 
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1917 was made inthe form prasoribed by 
the Civil Prosedure Code, and I do not ses 
how the ruling quoted helps me in my 
desision in the present заве. In Mathura 
Prosad v, Anurago Koer (8) an appliaation 
for exesntion was returned for amendment : 
and not re-presented until after limitation 
for exesution had expired ; it was held that 
the original presentation was suffüsient to 
save limitation. This ruling also seems to ma 
to have no bearing on my decision in the 
present ease, Counsel for the respondents 
next refers me to Ramachandra Naidu v, 


Tirupathi Naidu (4), whioh lays down 
that an application for execution will 
save limitation even though the relief 


asked may be one which is not allowed by 
the terms of the deoree. This ruling, again! 
seems to me irrelevant to the present oase! 
In Samia Pillai v. Ohockalinga Chettiar (5) an 
applieation for exesution named by mistaka 
the deseased judgment-debtor as the person 
against whom the desree was sought to be 
exeouted, and it was held that this was 
suffigient to save time өз against his legal 
representatives, This ruling, also, seems to 
me irrelevant to the present oase, which is 
not one of any person having been named 
by mistake. In my opinion, although the 
name of the surety was shown in column 9 
in the proceedings of 1917, no steps ean 
be said to have been asked for against the 


- surety in those proceedings, and I consider 


that those proseedings do not save limita- 
tion so far as the surety is coneerned,- The 
ruling Naruyan v. Timmaya (1) is applicable 
to the present case, and, following that ruling, 
І sonsider that the present application for 
execution against the surety is time-barred. 

The learned Oounsel for the respondents 
argues that, acsording to the terms of the 
surety-bond, the decree eould not be exesut. 
ed against the surety until after steps 
against the judgment debtor had failed, . 
He urges, therefore; that limitation should 
not be sounted from the date of the deoree 
or even from the date of any previous 
application. In fact, he argues that Artiola 
181 and not Artiele 182 of the First Schedule 
to the Limitation Aet is applicable to the 
present oase, I oan only say that the 
application is obviously one for exeaution 

(8) 5 Ind. Cas, 579: 14 О, W.N. 481, 

(4) 8F Ind. Cas. 614: (19016) 2 M. W, N. 198, 

(5) 17 M. #6, 4 M. L. J. 8; 6 Ind, Dec. (N, в.) 52, 
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of a deeree, The deoree was sertainly not 
passed against the surety, but, by reason 
of section 145, Civil Prosadure Code, if oan 
be exesnted against him, and во the deoree- 
holder has applied for  exeention of the- 
desree as against the surety, The limita. 
tion for suoh an application is laid down 
by Article 182 of the First Schedule to the 
Limitation Act, and the decree-holder oan- 
not break away from that Artiole. 

I aesept the appeal and, reversing the 
decision of the learned Distriot Judge, I 
restore that of the first Court, dismiasing 
the applieation for oxesution against the 
surety, The deoree-holder must pay sosts 
‘in the Distriet Court and in this Court, 

. . Appeal аесеріей, 





LAHORE HIGH COURT. 
Отти Revision Pettiton No, 649 or 1920. 
* January 20, 1921. 
Present :—Mr, Justice LeRossignol. 
HARJI MAL—PraiNTIFF—PETITIONER 
7 persus 
ABDUL HALIM—Derexpant—R ESPONDEN'T, 


Minor-—Suit against manor on pro-note-— Burden of 
proof of minority—Lstoppel—Evidence Act (I of 1872), 
8, 116, < 


- Where а defendant, in answer to а claim on a pro- 
note, sets up the plea of minority, the burden lies on 
him of establishing it. 

' A minor who obtains a loan on the representation 
that he is of agé, is estopped from pleading his 
infancy as a defence to a suit on the loan. 


Petition, under section 25 of Ast IX 
of 1887, for revision of the. deeree of the 
Judge, Small Cause Court, Lahore, dated the 
12th July 1920. 

Mr. Jat Gopal Seth, for the Petitioner. 

Khalifa Shuja.ud- Din, for the Respondent. 

JODGMENT.—In this suit on а pro note 
the defendant put forward the plea of 
infaney and the Оопгь below, placing on 
plaintiff the onus of proving that at the date 
of the contrast the defendant was of full age, 
held that the onus had not been discharged. 
It also held that if the onus had. been on the 
defendant the proof of minority would have 
been insufficient. In my opinion, the sontraot 
мае, on the fase of it, valid, and his infanoy 
Was в fact within the spesial knowledge of 
defendant and, therefore, the onus of proving 
it lay upon him, Не has not proved his 
infanoy at the date of aontract. 

Moreover, on his own showing he sould not 
have been more than six weeks short of tbe 
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age of 18 years at the date of contract; on 
that date he gave the plaintiff's assignor 
reason to believe he was of age, and oonse- 
quently he is estopped under section 115, 
Evidense Ast, from pleading his infansy, 
On the question of sdnsideration, however, 
I do not think the plaintiff should snoceed. 
There is evidence that no money passed 
and was not to pass unless a post 
was seoured for the defendant. The actual 
lender of the money was not oalled by the 
plaintiff, and the fact that the pro note was 
transferred to the plaintiff, who is а olerk 
and not a money-lender, arouses further 
suepicion as to the passing of consideration. 
For these reasons, I refuse to interfere 
but leave parties to bear their own costs. 
Order accordingly. 
MADRAS HIGH COURT, 
APPEAL AGAINST APPELLATE Оврив No, 10 
ов 1919, 
April 8, 1920, 
Present :—Mr, Justise Oldfield and 
Mr. Justice Seshagiri Aiyar, 
MAHOMED ABDUL KADIR MARKAYAR, 
Mıxor, By Guarpian MAHOMED KASIM 
MARK AYAR— Derenpant-—A PPELLANT 
versus 
SAMI PANDIA TEVAR AND OTHERS— 
PeoAINTIFFS— RESPONDENTS, 

Limitation Act (IX of 1903), Sch. I, Art, 182 (2)— 
Execution of decree—Order returning memorandum of 
appeal for presentation to proper Court, nature of— 

Appellate Court” —Starting point of lamitation, 
' An order directing the return of a memorandum of 
appeal for presentation to the proper Court is not a 
“final order", nor is the Court making ths order 
“the Appellate Court,” within the meaning of 
Article 182 (2) of Schedule I to the Limitation Act 
and the decree-holder is not in such a case entitled 
to reckon the period of ilimitation for executing his 
decree from the date of that order. [p. 268, col, 2.] , 

Appeal against the order of the Distriot 
Court, Ramnad, at Madura, in Appeal Suit No. 
845 of 1918, preferred against the order of 
the Subordinate Judge, Ramnad,in Exeoution 
Petition No. 300 of 1916 (Original Suit No, 18 
af 1900), 

Messrs. О, V. dnanthakrishna Atyar and 
K. S, Venkatachala Iyer, for the Appellants, 

The Hon'ble Mr. К. Srinivasa Atyangar Ad- 
vooate-General and Messra e. P, Lakshmana 
Rao and R. Kesawa Atyangar, for the Re. 


spondents. . - 
JUDGMENT, 
О ктк, J.—The _ first - question. raised in 
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this: appeal is whether the plaintiffs, mort- 
gagora, ave entitled to execute their desres, 
one for redemption, by asking the Court to 
sell the mortgage property. It is prima 
facie soncluded in their favour by Govinta 
Taragan v. Veeran (1), sinoa we have been 
shown no ease in whioh that decision has 
been doubted, and one Civil Miasellaneous 
Appeal No, 99 of 1915, in whish it has 
been followed, and since Mr, Anantha Krishna 
Iyer for defendants declined to argue against 
its correstness. Не has relied only on the 
fact that the decree provides for à sale at the 
instanoe only of the mortgagee, Bat that 
appears to have been the ease also in 
the desision referred to, This objection to 
the order under appeal must, therefore, ba 
disallowed. 

The moreimportant sontention before us 
is, however, that the plaintiff's applisation for 
exeoution was made too late; and certainly 
it was so, unless fime ran, as they contend, 
from the date, 10th February 1915, on whieh 
ап order was passed by this Court returning 
their memorandum of appeal against the 
deoree for presentation tothe Distrist Court, 
as the proper Court to entertain if, Was 
the High Oourt, in these ocireumstanses, 
"the Appellate Court" and was this ita 
“Spal order” within the meaning of Artisle 
182 of Sehedule I of the Limitation Aot. 

-This Court’s order in no degree decided 
the appeal ; ; and its finaleharaster haa been 
supported mainly by comparison of ite effect, 
with that of the withdrawal of the ғ appeal, 
referenee to whioh as a starting point was 
introdused into the Article by its amend- 
ment in 1908. Bat this argumentis unsus- 
tainable, if, as in Peria Kovil Ramanuja 
Perta Jeoyangar v. Lalstwi Doss (2), and 
Fael ur. Rahman v. Shah Muhammad Khan 
(3), whioh were re prodused inthe amend. 
ment, there is, besides the withdrawal, an 
order dismissing the appeal as withdrawm 
Fartker, there is an order of the Appellata 
Court, ‘sush as the Article contemplates 
direstly, And it may be doubted whether 
there ean be cases cf withdrawal without 
genah an order. Fer the procedure for with- 
drawal of a suit with leave to sne again 
under Order X II corresponda with nothing 
io the speeifiea*ion of the powers of the 

(1) 12 15d. Cas. 432, 86 Ma 82; 21 M. L. J. 941; 10 
M. L. Т. 322; (1911? 2 M. W. N. 823. 

(2) £€ M. 1; 16 M. L. J. 393; 1 M. L, T, 238. 

(3):80 А, 885; БА, Lad, 680; А. W. N, (1908) 161, 
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Appellate Court in sestion 107, Civil Pro- 
cedure Code. But it is useless fo eonsider 
further the applicability of the  referense 
in the Article to withdrawal, or the analogy 
between it and the order in question at present 
when, in my opinion, plaintiffs must fail, 
besause thia Court was not the Áünellate 
Court, inasmush as the proseedings before 
it were not within its jurisdiotion, 

In Akshoy Kumar Nundi v. Ohunder Mohun 
Chathati (4) it was held that an appeal 
isipresented, for the purpose of the Limitation 
Act, when it is presented to the proper 
Court and in the present ease in whioh this 
Court returned the appeal memorandum for 
want of jurisdiction, there was no legally oone 
stituted appeal and no final order by the 
Appellate Court. .It is suggested that the 
order of return was final so far as this Court 
was concerned, and that it was the order of 
the Appellate Court beeanse thia Court has 
appellate powers, a distinstion being attempt- 
ed between failures of jurisdistion on terri- 
torial grounds and on the pesuniary grounds 
referred to in this Court's order. I am 
unable to follow that distinotion and it was 
supported by no authority. The remainder 
of the argument іч inconsistent with re- 
ference to ‘the’ not ‘an’ Appellate Court in the 
Article and its best support was the reference 
to Krishnasymi ү. Kanvkasibat (5) and tha 
cases therein cited. But the principle for 
whisb plaintiffs sontend was referred to 
only obiter in this Oourt’sdesision aod was 
applied in Matra Mondal v, Hari Mohun 
Mullick (6) and Nidhi Lal v. Mazhar Hgsain 
(7) to proseedings actually completed in the 
wrong Oourt, through mistaka and without 
objeation and was authorised by the referenae 
in the various Civil Courts Аоба concerned to 
the jurisdietion in question as concurrent, 
Here we are concerned with the more goneral 
principle that no party shall be allowed to 
obtain a longer period of limitation, on the 
ground of his own mistake, and no attempt 
has been or, indeed, sould fairly be made 
to invoke section 14 or any other provision 
of the Limitation Act, by whioh exceptions 
to it sre resognised asauthoriaing plaintiff's. 
contention, As there was no final order of 


(4) 16 О. 250; 8 Ind. De». (х, s.) 165, 
15) 14 M. 183; LM. L.J. 283; 6 Ind. Deo. (N. в.) 


130. 

(8) 17 О. 156; 8 Ind. Deo. (х. s.) 6 

(7) Т A. 230; A. W. N. (1885) 1; fed. "ев, (х, s) 
452, - 
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the Appellate Court, time cannot be ealeulated 
from one, and the application was, there- 
fore, cut cf time ard should have been 
dismissed, 

The appeal is allowed, the lower Appellate 

Court's order being set aside and that of the 
Subordinate Judge being restored with costs 
throughout. 
. Sxsnaaine Aivar, J.— The deoree under 
exseution is one for redemption and was 
passed on the 19th March 1898, The time 
fixed for payment expired before the new 
Civil Procedure Code eame into foros. An 
appeal was preferred to the High Court 
within the time limited by law. It was 
returned on the 10th February 1915 for 
representation to the proper Ocurt, as the 
‘High Court was of opinicn that the appeal 
lay to the District Court and not to itself, С 
The present application for exesution was 
made on the 21st September 1916 for sale 
of the mortgaged property. 

Two objeetions were taken to it, The 
first was that, under the deoree, the mort- 
gagor is not entitled to apply for sale. 
The sesond is that the application was barred 
by limitation, The District Judge overruled 
both these objections, 

The first point is covered by Govinda 
Tarogan v. Veeran (1). In that ease the 
learned Judges were of opinion that although 
express power was given by gestion 93 of 
the Transfer of Property Aot, only to the 
mortgagee to apply for sale, the mortgagor 
bas also an inherent right to apply for a 
similar order. This decision was followed in 
Civil Miscellaneous Appeal No 99 of 1915 to 
whieh my learned brother wasa party. Speak- 
ing for myself, I should have required more 
argument to вопуіпве me of the oorreotness of 
the view taken in these two desisions and 
would have suggested a referense to the 
Fall Берәр, if our desision depended upon 
the first point slone. Notwithstanding. the 
argument addressed to us by the learned. 
Advooate General regarding the prosedure 
adopted in England by which power is 
reserved to the mortgagor to apply for sale 
where a deerso for redemption is passed, I am 
not convinced that we should read into seo- 
tion 93 of the Transfer of Property Aot or into 
Order XXXIV, rules 7 and 8 such а power. 
However, as the conclusion which I have 
some to is not dependent upon the view I 
take on the first point, and as Mr, Anantba- 
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hy 
krishna Aiyar, who appeared for the ap: 
pellant, did not ask us to dissent from tho 
view in Gobinda Taragan v. Veeran (1), but 
only attempted to distinguish that case from 
the present, I do not propose to say anything 
more about it. 

The sesond question is practically bare of 
authority. The point for determination is, 
that where-an appealis presented to a Court 
to whish appeals do not ordinarily lie and 
that Court ultimately passes an order re. 
turning the appeal for presentation to the 
proper Court, whether suoh an order ів 
within Artiele 182 (2) of the 3rd solumn of 
the First Sahedule of the Indian Limitation 
Aot. That olause rnos thus: "Where there 
has been an appeal, the date of the final 
deoree or order of the Appellate Court 
or the Withdrawal of the sppeal.” ТЬе 
words "or the withdrawal of the appeal” 
were inserted by the Amending Aotof 1905. 
Is the order of the High Court returning 
the plaint for presentation to the proper 
Court, an order of the Appellate Court or 
can it be regarded as a withdrawal of the 
appeal P 

Under the Civil Courts Aet, III of 1878, 
sestion 13, the Legislature has presoribed 
whioh shail be the Appellate Court and the 
eireumstanees under whioh appeals from ong 
Court oan lie taken to another. 

In conformity with that Aet, in the persent 
case the view of the High Qourt was that 
the subject-matter of the Original Suit wag 
above Rs. 2,560 and below Rs, 5,000 in value 
and that, conesquently, an appeal lay to the 
Distriot Court and not to the High Court. 
The language of the sesond clause of Article 
152 which І have quoted refers to the 
Appellate Court. In my opinion, that 
language means that the Appsllate Court 
should be the proper Appellate Court, not any 
Appdilate Court whioh в party bona fidé or 
otherwise has ohosen to file an appeal in; 
The learned Advocate: Genera), who appeared 
for the respondent, contended that the High 
Court has a general power of hearing appeals 
from the Subordinate Courts. “Ib is true that, 
by virtue of sestion 24 of the Ог Procedure 
Code, the High Oourt-can withdrawany appeal 
in avy of the Subordinate Courts and hear it 
itself but the disposal of &n appeal in ‘the 
exercise of the powers given by seotion - 24 
would not sonatitute the High Court ‘the 
Appellate Court as contemplated by olause 
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It was also contended before us that all 
appellate authorities must be regarded as 
possessing fundamental jurisdistion to hear 
appeals. The argument was as was held in 
Erishnasami v, Kanakasabat (5) as there is a 
general power in a Subordinate Judge or 
District Judge to hear suits whish originally, 
a District Munsif alone aan try; similarly, 
there is a general power in the High Oourt 
to hear the appeals, which would be heard 
only by a District Judge or a Subordinate 
Judge, 


The language of sestion 24, whish son- 
templates an order of transfer, does not 
indieate the existence of such a general 
power, The right of appeal is the creature 
of the Statute, and the right to resort to 
partioular grades of the tribunals, is equally 


a statutory right and not a oommon law 


right. It is because of the powers of 
supervision whieh ara vested in the 
High Court under the Charter Ast and 
by the Letters Patent Aot that the Legis- 
lature has enacted, under seotion 24 of the 
Code of Civil Prosedure, that the High Court 
gan withdraw to its own file appeals 
pending in the lower Courts. Moreover, 
seation 15 of the Code of Oivil Prooedure 
provides that every suit shall be instituted 
in the Court of the lowest grade competent 
to try it, In my opinion, this provision is 
applicable to appeals also. 

Section 96 of the Code provides that an 
appeal shall lio from every decree passed 
by any Court exereising original jurisdiction 
to the, Court authorised to hear appeals from 
the decision of such Court, I take if that 
the authorisation herein referred to is what 
is contained in the Civil Courts Act of eash 
of the Presideneies. Apart from authority, 
‘therefore, on the construction of the @bove 
.Beotions and on general principles of juris- 
prudence, Iam of opinion that olause (2) 
of Artisle 182 should be interpreted as 
referring to the Appellate Court whish 
ordinarily is empowered to hear appeals 
from the Subordinate Courts. If we make а 
departure trom this rule, there is nothing to 
prevent а suitor from claiming that the 
time during  wltish an appeal has been 
pending in a Revenue Court in whioh he has 
wrongly filed an appeal should be dedueted 
in computing the period of limitation, 
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_ Inthis sonneotion, { am not olear that, 
even if the High Court can be regarded as the 
Appellate Court within the meaning of that 
expression in slause (2) of Article 182, the 
order diresting the return of the plaint for 
presentation to the proper Üourt is within the 
same olause. І attach no importanse to the 
fast that the order itself was not complied 
witb, as the appeal was never presented to 
the Subordinate Judge. As at present 
advised, [am of opinion that the order son- 
templated is one whish disposes of the appeal 
oa the merits in some form, and not simply 
one whieh intimates to the party that the 
appeal should be filed elsewhere. I may 
here refer to the decision of the Judicial 
Committes in Batuk Nath v, Миз, Dei (8), 
where it was held that an order otf the 
Privy Council dismissing an appeal for 
default of prossoution is not an order in 
Counoil,- contemplated by Article 182, The . 
reason for that diotum is that there was no 
adjudication on the merits, { confess that the 
introdustion of the clause by the Amending 
Aot "or withdrawal of the appeal" to some 
extent weakens this suggestion of mine, but 
іп the cease of a withdrawal—I take the 
withdrawal to be an unoonditional one—there 
is an end to the litigation; but from the order 
returning the appeal for presentation to а 
proper Court, the same result does not 
nacessarily follow. Itis not a strained eon. 
struction upon the sesond clause of Article 


. 182 to say that the deoree, order, or with. 


drawal contemplated must all have the effect 
of putting an end to the litigation. Howaver 
that may be, as I am of opinion that the order 
in question was not passed by the Оош% 
contemplated in clause (2) the respondent is 
not entitled to olaim that limitation 
starts against him only from the 10th 
February 19.5 and not earlier, When 
we remember that, under the Indian. 
Law, there is nothing to prevent a party. 
entitled to а benefit under the desres 
from executing that desres, there is no 
nesessity for reading into the Artiele words. 
which are not to be found there. Wasir 
Mahton v. Lulit Sing (9) sontains observa. 
tions whioh, to some extent, support. the 

(8) 23 Ind. Cas. 644; 86 А. 284; 1 L. W. 729: 18 
С. W. N. 740; 12 A, L, J, 596; 19 О. L, Ј. 574; 16 Вот, 
L. „460; 27 M. L. J. 1; 16 M, L, T, 1; (1914) (M, aW, 
N, 487; 44 I, A. 104 (P. O.). 

(8) 9 0, 100; 4 Ind. Des. (x. в.) 718, ' 
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` respondent, The appeal in that sase was 
oeríainly a competent one. I do not feel 
pressed by the obiler dictum contained in that 
judgment. Akshoy Kumar Nundi v, Ohunder 
Mohun Ohathaté (4) is not entirely roconcil- 
able with the observations in Waeir Mahion 
y, Lulit Singh (9) relied on by the District 
Judge. Very recently the Judisial Commit- 
. tee held that, where an application was pre- 
sented bona fide to a Court whieh hed no 
jurisdiction to execute a deeree, the applica- 
tion was not one made to the proper Court in 
acsordance with the law, within the meaning 
of these words in clause 5 of Article 182; 
Tbe principle of that decision applies equally 
io the present ease, Vide Setrucherla v. 
Maharaja of. Jeypore (10). 

For al] these reasone, І am of opinion that 
the deoision ofthe District Judge must be 
reversed and the execution application 
should be dismissed with eoste, 


Appeal allowed. 
M. C P, ^ 
* (10) 61 Ind. Cas, 186, 42 М. 818; 101, W, 362, 17 
A.L. J. 694; $7 M. L, J, 11, (1919) M, W. N, 602; 26 
AM, L. T, 127; 21 Bom, L. Е, 914; 800, L, J. 209, 28 
О, W. N, 1088, 46 1, А, 161 (P, O.): 


LAHORE HIGH COURT. 
FigeT Оу Arrear No. 3300 оғ 1916, 
January 19, 1521. 
i Present :— Mr. Justioe Broadway 
{ата Mr, Justice Abdul Raoof. 
` ABDUL RAZAK-—PLAINTIEF— APPELLANT 
tersus 
FAZAL ILAHI AND ANOTSER— DEFENDANTS 
— RESPONDENTS, 

Punjab Preemption Act (I of 1918), в, 16—Pre. 
emption, suit for, on ground of vicinage—Property 
transferred by pre-emptor to wife—~Sale held ineffectual 
as agatnst creditors Pre-emptor, whether owner. 


Plaintiff sued to pre-empt the sale of a house on 
the ground that he was the owner of an adjoining 
house, lt appeared thatthe latter house had been 
Bold by the plaintiff to his wife by means of a 
registered conveyance and thatthe wife had effected 
в mortgage of the house, ‘hesalein favour of the 
wife had, however, been held to be ineffectual as 
against the creditors of the plaintiff. The plaintiff 
.now contended that he was still the owner of the 
bonuse and was entitled to pre-empt, the isale of the 
house in dispute : 
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Held, (1) that the judgment holding that as 
between the plaintiff's wife and his creditors the sale 
in favour of the wife was ineffectual proved no moro 
than that the sale in favour of the wife had been 
questioned by the plaintiff's creditors ; Гр. 272, col. 1.] 

(2) that as between the plaintiff and his wife tho 
"M was still the owner of the house; [p. 278, col. 
1. 

(8) that, therefore, the plaintiff was not entitled 
to pre-empt the sale of the adjoining house on the 
ground of vieinage. [p. 273, col, 1, 


First appeal from the deeree of the Senior 
Subordinate Judge, Delhi, dated the 25th 
Oatober 1916, 

Mr. Aziz Ahmad, for the Hon’ble Mr, 
Fazl i. Hussain, К. В, and Lala Mool 
Ghand, R. S. for the Hon'ble Mr. Muham- 
mad Shafi, K. B., for the Appellant, 

Lala Mots Sagar, Б. S., for the Respond. 
ents, 


JUDGMENT.—On the 20th April 1915, 
one Abdul Razak sold a house belonging to 
him to Sheikh Fazal Ilahi for Hs. 8,000, On 
the 18th April 1916 one Haji Abdul Razak, 
son of Haji Muhammad Bakhsh, instituted 
a suit for possession of the house sold by 
pre-emption. Не alleged that the rea] prise 
paid was Rs. 7,000, but that he was willing 
to pay the sum mentioned in the deed of 
sale, viz., Re. 8,000, The house of tbe pre. 
emptor was said to adjoin that sold, Inter 
alia, it was pleaded by the vendee that the 
plaintiff had no right of pre-emption, inas- 
muah as the house on which he based his 
elaim did not belong to him but to his wife. 
The Trial Court, after a consideration of this 
question, has come to the conplusion that this 
defence is correst and that the plaintiff was 
not the owner of the house adjoining that 
whish bas been gold. His suit having, there- 
fore, been dismissed Haji Abdul Razak has 
oome up to this Court in appeal and on hig 
behalf we have heard Mr. Aziz Ahmad, 
while fer the respondent Mr, Moti Sagar haa 
addressed us. 

The only question for our deaísion is, whe. 
ther the house adjoining that sold belongs 
to the appellant or not. That at one time 
the appellant was the owner is yot disputed, 
It is alleged, however, that on the 15th of 
June 1906 the appellant sold this“®use to 
his wife for a sum of Rs. 6,000. The eon. 
Bideration for the sale was Hs. 1,000, a& 
part of the dower due to the wife and 


“Rs. 5,000 to be paid by the wife to one 


Obhaban Lal, to whom the house bad been 
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mortgaged. On the 13th of February 1907, 
Chhaban Lal obtained a deerse for Rs, 5,490 
and costs with interest at five per cent. till 
realisation On the 29th of Jane 1908, 
Gbhaban Lal was paid Rs. 3,000, by Abul 
Hag, a brother of the appellant’s wife, 
Musammat Allah Bandi. Musammat Allah 
Bandi, on the lst of July 1908, executed a 
mortgage of half of the house in Abdul Haq’s 
favour, Again, on the 5th of January 1909 
Ohhaban Lal was paid Rs, 3,200, the balange 
of his claim, by Abdul Haq, and Allah 
Bandi on the 8th of Jannary 1908, mort. 
gaged the other half of the house to her 
brother and her воп ір law, GZia-ud-Din. 
Subsequent to this, certain other oreditors 
of the appellant atiaohed this bouse in exe. 
ention of а deores obtained in their favour. 
Musammat Allah Bandi filed objestions to 
the attachment and sale, alleging that the 
house was here, having been purshased by 
her from her husband as stated above. Her 
objestions being disallowed, she brought а 
suit against the said stttashizg creditors in 
whish she sought a declaration that this 
house, being ber property, was not liable to 
attachment in exeoution of в deoree passed 
against her husband. Her suit was finally 
dismissed by the Ohief Court. 

It appears that the appellant had dealings 
in Caleutta and he filed a petition in insol. 
тепеу in Court at Alipore in 1509, In tbat 
petition he exolnded speoifisally this house 
from hia assete, stating that it belonged to 
his wife, Musammat Allah Bandi, For the 
appellant it bas been argued by hie learned 
Counsel that, in spite of tbis rale, which he 
oharactericee as fiotitious, the ownership of 
the house remained with his client, and he 
drew our attention to the statement of the 
appellant and the appellant’s wife in the 
Qourt below in whish they both alleged that 
the house was now owned by the appellant. 
Mr. Aziz Ahmad sought to treat the judg- 
ment of the Chief Court as evidenoe in the 
ease in support of the allegation that the 
sale to Musammat Allah Bandi was a mere 
paper trangaction under whioh no property 
passed. We are, however, unable to regard 
this juffinent as evidence of anything more 
than the faot that the owrfership of Musam- 

“mot Allah Bandi was challenged by a oredi- 
tor of her husband's. The finding arrived 
at cannot be considered by us as evidence, 
in this view, we are supported by, inter alia, 
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Guiia Lal v. Fatt:h Loll (1) and Indar Singh 
v. Fateh Singh (2), with whieh desisions wa 
are in agreement. Turning to the statements 
made in the Court below, we find that, in 
the first instanea, on the 19th of July 1916, 
the appellant stated that he had exesuted а 
sale-deed in favour of his wife whieh had, 
however, been sancelled by tha Chief 
Court and that, therefore, be was not bound 
by the deed. He further stated that his 
wife also almitted that the sale did not 
stand any longer. On the same day he 
made а furtbar statement in whidh he said 
that, as the Chief Court eancelled the sale- 
deed, he became the owner. Не also stated 
that the sale was really a fistitious one 
and bad’ been effected in order to defraud 
Nasir Ahmed, the troublesome oreditor, and 
admitted that his wife had subsequently 


mortgaged the house in favour of her 
brother which mortgage, however, was 
fistitious. The appellant was later ex- 


amined as a witness on behalf of the defend- 
ant, He more or less repeated his former 
statements and admitted that inthe insol- 
venoy petition filed by him at Alipore he 
had not entered this house as being part 
of his assets, He also admitted that his 
wife had .mortgaged, though  fietitiously, 
this house to Abdal Нац and stated that 
Abdul Haq had paid off Chhaban Lal 
(the former mortgages). Musammat Allah 
‘Bandi, examined as a witness for the appel- 
lant, stated that the house in question belonged 
to ber husband and that tbe sale and 
Subsequent mortgages were mere fistitious 
transactions. In re-examination she was 
asked whether the sale-deed exesuted by 
her husband in her favoor was fistitious or 
genuine. Instead of giving a definite answer 
to that question, she replied thatthe sale- 
deed had been sancelled by the Chief Court 
of Lahore. She was then askedto whom 
the house belonged from that time, +, 8. 
the cancellation of the deed,and her reply 
was that it belonged to her husband. In 
the deed of sale relating to the house now 
sought to be pre-empted, one of the bound: 
aries is given as the hcuse now in ques» 
tion and as belonging to the appellant. 
This fact does not appear to us as of 
any great probative value. This is all the 
` (1)6 0, 171 (F. B.; 6 О. L. В, 489; 2 Shome L. B, 
182; 8 Ind. Deo. (N. s.) 112. 

(2) 69 Ind, Oas, 784; 1 L, 540, 


"Ee 
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evidenee on the reeord and having regard 
Чо the faet that the deed of sale bed 
been duly registered ip favour of Musammat 
` Allah Bandi, and that subsequent to thet 
deed of sale Musammot Allah Bandi had 
been mortgaging the said house the onus 
-of proving the fictitious nature of the 
transaction olearly lay on the appellant. 
. After a eareful consideration of the evi 
.denee ` on the reaord, +22, the statements 
of the appellant and of his wife, we are 
unable to find that the eonelusion arrived 
at by the Trial Court isineorreat, In our 
‘opinion, the sale to Musammat Allah Bandi 
was genuine, in во far thatit wasintended 
‘by the parties to convey the ownership of 
the house to Musimmat Allah Bandi, aud 
the faot that the sale would have been 
ineffectual against any oreditor of the hus. 
band who might be able to show that 
it had been made with a view to defeating 
his elaims does not render the sale inoper- 
‘ative or void as against the parties to 
the sale deed. In this view of the ease, the 
appeal un and is dismissed with gosts. 


Appeal dismissed. 
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Messrs, Futehchand and Bhugiant, for the 
Defendants. 

JUDGMENT,— This is a snit filed by 
the plaintiff, Asudamal-Dwarkadas, againat 
the firm of Ohoithram Gopaldas consisting 
of more partners than one and oarrying 
on business at Karashi by their partners, 
Gopaldas Choithram, Jethanand Wadhumal, 
Lunidaram Sobhraj and Naraindas Wadhu- 
ram. It is admitted that, in the Court of 
the First Class Subordinate Judge of Sukkur, 
one of the partners in this firm has filed 
a suit against the other partners in the 
firm for dissolution of partnership and & 
Receiver has been appointed for winding- 
up the business and reeovering the out- 
standings. In the written statement filed 
in this Oourt by the defendants the point 
was taken that asa Reseiver in respect of 
the defendants’ firm has been already 
appointes he is a necessary party to thia 
suit, Agsordingly, with the consent of the 
parties, a preliminary issue was framed as 


-follo wE: — 


"Is the Reseiver a necessary party to the 
suit, if so, is the leave of the Court. essential 
before he is joined аза party ?” 

It appears to me that, so far as 
suit is sonoerned, there is 


this 
nothing to 


. prevent the plaintiff, in the event of ob- 


SIND JUDICIAL COMMISSIONEB'S 
COURT. 

Civiu Suit No. /25 oF 1919, 
September 29, 1919. 
Present;—Mr, Raymond, A. J.O. 

Fresu оғ ASUDAMAL-DWARKADAS 
—PLAINTIFFK | 
versus 
Hira or OHOITHRAM GOPALDAS— 
DEFENDANTS. 
Partnership, dissolution of —Receiver, appointment of 
—Sutt against partners — Receiver, whether necessary 
party — Test. 


Where ina snit for dissolution of a partnership a 
Receiver is appointed for winding-up the business 
and recovering the outstandings, he is not а 
necessary party to a suit brought against the partner. 
ship by a third party. ‘ihe test in such cases is, 
whether the object of the suit is to interfere with 
the possession of the Keceiver or the jurisdiction of 
the Court appointing him, if itis not, he is nota neces- 
sary party to the suit. [p. 27«, col. .; p.273, col. 1j 

Me, prikishendas Lutta, for che Piainvifa, 


18 


taining a decree, proceeding with it 
to execution without the necessity of the 
Reseiver being on the record as a party 
fo the suit, In Jatindra Nath Ohowdhury 
v. Sarfaraz Meah (1) it was held tuat, 
where property in the hands of the Resciver 
is intended to be affedted by the result 
of the litigation, the Heociver is a proper 
and а necessary party to sueh в aut, 
In the oase of Banku  Behory Dey v, 
Hurendra Nath Mukher,ee (2) expression was 
given to the same remark and it was 
further said that, although the appointment 
of the Кесеіуег does not of изе debar 
the .ereditor of tha person over whose 
estate the Receiver is appointed from suing 
for his olaim, yet if the objest of the 
suit is to interfere with the poassasion 
of the Ressiver or the jursisdiotion of the 
Court appointing the Receiver. „вар of the 
Court must be obtained апа tbe Redviver 
made & pariy to the sui, in my opinion 
G) 6 Ind. Cas. 214; 14 C. W. N, 653, 
(2) кипа. Сав, 1; 15 О, W, М, БА, ` 
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these observations supply the test to be 
adopted in cases whether the Reesiver is 
or is not в nesessary party tò the suit. 
Tt is obvious that in the present case the 
object of the suit is поб to interfere with 
the possession of the Бевеітег, nor would 
it in any way interfere with the jurisdiotion 
.of the Court appointing the Ressiver. Under 
Order KAT, rule 50 a deoree, if passed as in 
this oase against the firm, may be executed 
either against the property of the partnership 
or against any of the persons, who have 
appeared in their own name or who is 
-adjudged to bea partner in this oase. There 
“would, therefore, be nothing whatever to 
prevent the plaintiff from seeking to 
exeoute the deoree against the individual 
defendants in this oase without being 
eompelled to attach the property іп the 
hands of the Reoeiver. Therefore, the resplt 
of this litigation would not necessarily 
affect any part of the property in the 
.handa of the Reseiver. 

Under these ciroumstances, in my opinion, 
the Heosiver ia not a necessary party and, 
therefore, the preliminary issue raised must 
be answered in -the negative. The suit 
must be set down for framing issues on 
the 17th Ostober 1919. 

Joinder of Receiver not necessary, 





PRIVY COUNCIL. 
APPEAL MuOM THE ÜsLOUTTA Higa Coors, 
January 20, 1921, 

Present : —Viseount Cave, Lord Moulton, 
Lord Sumner and sir John Edge. 
SABITRI THAKURAIN— 

APPELLANT " 
uersus 
SAVI AND ANOT SER— RESPONDENTS. 

Civil Procedure Code (Act V of 198), зв. :04, 117, 
120, t4 , 124, 128, 129, O XLI, т 10, О. XLIX, v, 8— 
Letters Patent Cal , cl. o-— Letters Patent Appeal 
from decree on Original Side—Rules applicable— 
Fatlure to furnish “security, effect of—O. XLI, v, 10, 
whether mandglory. 


The Code of ‘vil Procedure, 1908, is framed on 
the sqheme of providing generally for the mode in 
which the High Courts are to exercise their jurisdic. 
tion, whatever it may be, while speorfically excepting 
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the powers relating tothe exercise of Original Oivil 
Jurisdiction, to which the Oode is not to apply. Ib 
confers a general-rule making power saving only 
what i excepted in the body of the Code. [p. 280 
col 1, 

The Orders and rules made under the Code apply ta 
the High Courts, unless the body of the Vode 
contains something inconsistent with them. They 
are applicable to the jurisdiction exercisable under the 
Letters Patent, except that they do not restrict the 
express Letters Patent Appeal. [p. 279, cola. t & z.] 

There isa distinction between rules which take 
away existing rights of appeal and rules which 
recognise those rights but regulate the procedure of 
the Court in which such appeals are pending. This 
distinction has been overlooked in Sabhapathi Chetti 
v. Narayansami Chetti, 26 М, 656; 11 M. L. J. 846 
and in Sesha Ayyar v Nagarathna Lala, 27 M 121 
atp 128. Гр. 279, col, 1.] 

Order XLI, rule 0 applies to appeals brought 
under the Letters Patent. The words of that rule, 
directing the Court to reject an appeal when an order 
for security for costs is made and is not complied 
with during the period fixed, are mandatory and not 
permissive, [p. 278, col. 1.] 


Appeal against an order of the Calentta 
High Court (Sir Lawrence Jenkins, О, J., and 
Woodroofe, J.), dated the 23rd Marah 1915, 
refusing the appellant leave to sontinue in 
forma pauperis an appeal, under section 15 of 
the Letters Patent Aet of 1865, against an 
order of Ohandhri, J,, and rejecting the said 
appeal, 


FAOTS of the ease are fully stated in their 
Lordships! judgment. 
On this appeal 


Sir Erle Richards, K. O., (with him Dr. 
Мау), for the Appellant, submitted that the 
High Oourt were wrong in their view that 
if you wanted to appeal tn forma pauperis you 
must do so when you lodge your memorandum 
of appeal : that, on the other hand, they had 
power to allow the continuance of the appeal 
in forma pauperis, even after it bad been 
started in the ordinary way. They had 
based their order upon Order XLI, rule :0, 
but he submitted that neither the Code of 
Civil Procedure itself nor the Orders and 
rules made under it, were binding on the 
Court in appeals like this, under sestion 15 
of the Letters Patent : alternatively, seation 
151 of the Code reserved the inherent power 
of the High Oonrt to make such orders 
as may be neaessary for the ends of 
justios. 

The provisions of the Code ав to security 
for soets do not apply to proaeedings under 
the Letters Patent : 


2 
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Sesha Ayyar v. Nagarathna Lala (1), 
Sabhopathi Chetti v. Narayansami Oh-tté (2). 

Seation 549 of the old Code, referred to in 
these osser, corresponds to Order XL}, rule 
10. These sases show that neither that 
Order nor any of the Orders and rules apply to 
appeals under the Letters Patent. 

{бв Јонх Epge,—Do you say the High 
Court овопоб require seaurity for costs under 
the Letters Patent ?] 

They sould require it under their inherent 
powers, but the rules of the Code do not 
apply. 

The present appeal is not permissible at 
all under the Code. Itis an appeal against 
an order not speaified in section 104. That 
gestion cannot, however, be read as taking 
away our right of appeal under ihe the Letters 
Patent, 

[Sie Joux Enas referred to seation 44 of 
the Letters Patent and observed that the 
provisions of the Letters Patent were subjeat 
to the Legislative powers of the Government 
of India. i 

Those powers must be ехегвівей by express 
terms. 

There must bean inherent power in the 
High Court to allow our application, or 
you would shut out all oases where people 
become paupers after filing the memoran- 
dum of appeal, section 151 recognizes that 
power. 

T Log» Suswg..—Surely you must consider 
what Order XLIV says. | 

Dr, Maid followed Part X of the Oivil 
Prosedure Code, sections 129—131, gives the 
High Court power to make rules for itself. 
The Civil Procedure Coe is ailent as to the 
eontinuanoe of an арреаі їп forma pauperis, 
so you must fall baok on the general law, 
which permits of such continuanoe: 

Doe d Ellis v. Owens (3), Thompson v. 
Calcutta Tramway Company Limitel (4), Revit 
Patil v, Sakharam 15). 

Messrs. Kenworthy Brown and E. B, Ratkes, 
for the Respondente, submitted that the Civil 
Procedure Code applied and made no provision 
for the saontinuanee of an appeal in forma 
pauperis, 

(1) 27 М. 121 atp. 123, 

(2) 26 M. 555; 11 M. L. J. 346. 


(3) (1842) ^0 M. & W. 514 at p. 521; 2 Dowl. (м, s.) 
rd 12 L, J, Ex. 68; 162 E. В, 674; 7 Jur. 91; 62 В.В. 


(4) 20 C. 819; 10 Ind Deo. (к. s.) 216, 
(5) 8 B. 616; 4 Ind. Deo, (к, 8.) 787. 
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Sesha Ayyar v. Nagarathna Lala (1) (supra) | 
related to the Code of 1882 : sestion 104 of 
the new Code was different from the 
corresponding sestion of that Code (see. 
tion 583) sections 116,117, 121, 122, 123 
and 128 of the new Code show that the 
Orders and rules made therennder apply 
generally to the Chartered High Oourt: 
and Order XLIX, rule 3 places the matter, 
as regards Order XLI, rule 10, beyond 
doubt: it specifies that rule 35 of Order XLI 
Shall not apply to & Ohartered High Court 
in the exercise of its appellate jurisdietion, 
thus showing that the rest of that Order 
does apply. As to section 151 of the Code, 
it eannot be contended here that the in- 
terests of justice таке іб nesessary to grant 
the application: the Trial Judge did not 
believe the evidence fér appellant, 

Thompson v., Oalcutiu Tramway Company 
Limited (4) (supra) merely followed Nérmull 
Ohantra Mookerjee v, Doyal Nath Bhattacharjee 
(6) and was based on а supposed practise 
of the Court: the existing rules must, any- 
how, be now regarded as settling the present 
position. 

Mr. Richards, К. O., replied. The sestions 
of the new Code re ргойцов those of the old 
one with merely verbal alterations here and 
there, so the oase in Sesha Ayyar..v. 
Nagarathna Lala (1) is unaffected by the 
change of Codes and is still good law. 

JUDGMENT, 

Lorp Somnek.—The appellant in the pre- 
Sent case presented a petition tothe High 
Court at Caloeutta on its Ociginal Civil Side, 
in the exeroise of its Testameniary and 
Intestate Jurisdistion, under the Probate and 
Administration Aet, 1881, praying for ad- 
ministration, with a sopy of his last Will 
annexed, to the property of her late husband. 
The grant was opposed by the present re. 
spondent, the manager of the deaensed's pro- 
perty, who had applied to the Court of the 
District Judge of Bhagulpore for a grant 


of Probate under an earlier Will and 
entered в caveat to the widow's petition, 
Under the Will which she propounded 


she would be entitled to, a life-interest 
in all the property of the deseased; under 
the earlier Will her interest was‘ lim ed tot & 
mere pittanse. 
The late husband of*the appellant was 


(8) 2 0.180; 1 Ind, Deo. (x. s.) 879. 
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a Brahman by oaste and a man of consider. 
able means. He is desoribed as having been 
a man of progressive ideas but intemperate 
For the frst he was excommunisat- 
ed by the members of his saste, and, owing 
to the second, he died an notimely death at 
his house at Garganibas, after a bout of 


.eonviviality which lasted about а week, 


leaving, as bis widow alleges, the Will whish 
she relied проп, bearing date about a 
fortnight before he died. On assount of the 
excommunication of the deceased from his 
community, serious questions arose as to his 
eremation and sradh seremonies and, during 
the widow's absences at Gaya for this purpose, 
the respondent, as she alleges, broke open 
the boxes belonging to the deseased and 
made away with this Will, Fortunately, a fair 
вору of it was forthcoming and she put it 
forward, relying upon the evidence of the 
attesting witnesses, two mombers of the 


.Bhagulpore Bar, 


The petition was heard by Chaudhnri, J., 


who, after taking the evidense of the attest- 


ing witnesses and of the witnesses for the 
present respondent (two of whom are 


,said to have been her late husband's boon 


eompanions and "inimieally disposed to ber 
besause she stood in the way of her 
husband’s leading a bad life and giving 
such» pleasure parties"), rejeoted the evi- 
dense of the attesting witnesses and dis- 
mis ed the petition. 

From this desision Srimaii Sabitri Tha. 
kurain appesled to the High Oonurt in its 
appellate jurisdietion under section 15 of 
the Letters Patent of 1862, It was evident 
that, on the one hand, herown interest in 
the matter was very considerable and that, 
on the other, further litigation might involve 
the respondent in great expense with small 
prospest of being recouped if he won. The 
respondent aseordirgly petitioned the High 


„Court on its Appellate Side for an ordersthat 


the sppellant should give security for sosis 
under Order ALI, rule 20 (1) of the Code 
of (Civil Prosedure, 1908, and on the 18th 
Desember 1914 an order was made, that 
the plaintiff appellant should within two 
montha from that date furnish sesurity to 
the extent of Ra. 5,0CO to the satisfaction of 
the Registrar, 

On the 17th February 1915 Gouneel for 


the appellant appeared before the Registrar 


gud offered that his client should furüish the 
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security by exeeuting a bond .charging two 
properties, but as it was objested that the 
properties belonged not to her but to the 
estate, and there was no time left under 
the order to enquire whether she sould 
charge them or not, the Registrar refused 
the offer and certified that the order had not 
been complied with. 


On the same day the appellant filed a 
petition asking for three months’ further 
time, which ваше on before the Court on the 
18th February and wasrefused. Order XLI, 
rnlelO (2) of the Code of Civil Prosedure, 
1908, prescribes that if an order for sesur'ty 
for costs is made and is not eomplied with 
during the period fixed by tke Conrt, the 
Court "shall rejest the appeal” and, ascord- 
ingly, on the 22nd February the respondent 
filed a petition, alleging that his taxed costs 
amounted to Rs. 58,832.19 annas, 6 piea as 
between Solicitor and client, and Rs. 25,469, 
8 annas as between party and party, and pray- 
iog that the appeal might be dismissed with 
ecats, Upon thie the appellant for the first 
time sought to proseed informa pauperts, and 
telegraphed to the Chief Justice begging for 
an opportunity of making an application 
for that purpose. She was given a week’s 
time and filed a petition on the 23rd Mareh 
1915, On the same day an order was 
made refusing her applisation, and this is 
the order now under appeal. By a 


-geparate order tke appeal against the deeree 


of Chaudhuri, J., was dismissed for failure 
to eomply with the order for seaurity. 
Leave to appe?] against the refusal to allow 
the appellant to continue her appeal in 
forma pauperis was granted tothe appellant 
by His Majesty in Oouneil on the 29th 
Desember 1916. 


When the High Oourt heard the application 


“for leave to continue the appeal in forma 


pauperis, after some discussion of the ques. 
tion whether the appellant was really 
without means or not, objection was taken 
by the respondent that leave, if given at . 
al, should Lave been given before the 
time for furnishing she sesurity expired, to 
whioh the appellant's Advocate replied that 
the Court bad jurisdiction to prcteot hia 
client, her want of means having arisen 
since the date cftke order fcr seourity 
In givirg the Courts. rearons for dis. 
missing the applicatior, the Chief Justice 
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Sir Lawrence Jenkins, used the following 
lànguage:— ` 

In our opinion this applisation for leave 
-to sontinue the appeal аз pauper Gomes 
too late. It should have been made before 
the order for sesurity was passed. The 
result of that order for seeurity is that 
which is presoribed in Order XL, rule 10, 
that is to say, the appeal is rejeated with 
the obligation imposed upon the Court by 
the Code.” 

The appellant has urged before their 
Lordships that the Court’s sole reason for 
dismissing the application was the view, 
that it should have been made, under 
Order XLIV, rula !, when the appeal was 
first lodged against the decree of Chau- 
dhuri, J., no subsequent appliaation to proaeed 


аз pauper being competent, and it is said. 


that, having desided on a wrong construc 
tion cf that Order, the Oourt should now 


have the matter remitted to it to consider: 


whether or not leave should be given under 
the circumstances of this case, 

In their Lordships’ opinion it is clear 
that the appellant’s argument sompletely 
miesonseives the real meaning of the judg- 
ment in question. The High Court did 
not intend or purport tó lay down the 
proposition that, under the Orders and 
rules, or otherwise, an applisation for leave 
to appeal in forma pauperis must be made, 
when firat the appsal is lodged or not at 
all, but to state what 16 oonseived to be 
the effest of Order XLI, rule 
upon the fasts of the present appeal, Тһе 
learned Judges’ proposition was, that under 
that rule they were bound, by words 
mandatory-and not permissive, to reject 
the appeal under the oiroumstanoss of this 
ease, and could not, therefore, grant a 
permission to continue it, whioh would in 
effest aontradiot the terms of rule 10 (2). 


Whether this view was right or wrong 
is the question now to ba desided, and 
their Lordships do not propose to travél 


outside it, 
The appellant argusd strenuously that a 
Court of Appeal as such, unlesa restricted 


by the express language of the instru- 
ment whish oreates it, mitist possess 
inherent power over the terms as to 


довів, on whish litigants are allowed to 
proceed before it, and this-in order that 
somplete justio3 may be done, Whether 
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this contention is sound and whether a 
rule limiting the exercise of sush power 
to applications contemporaneons with the 
institution of the appeal wonld bea valid 
exercise of a power to make rules regulat-: 
ing procedure. are questions eminently 
deserving sonsideration when they arise, 
but they lie outside the scope of the 
present appeal. 


The appellant further eontended, broadly, 
that the Orders and rules msde under 
the Code of Civil Procedure, 1908, hava 
no appliestion to appeals brought under 
the Latters Patent of 1865. This sontention 
again is too wide. The real question is 
whether Order XLI, rule 10 applies to such 
appeals, as the High Court thought that 
it did, and to this question alone their 
Lordships will prossed to address theme 


selves, 


By seetion 117 of the Code of Civil 
Prosedure, 1908, the provisions of the Code 
apply to all High Courts established under 
the Indian High Courts Ast, 1661, and 
therefore, to the High Court at Oaleutta, 
and althoagh saotion 129 saves the power 
of the High Court to make rales not 
inconsistent with the Litters Patent estab- 
lishing it, for the purpose of regulating 


its own prosedare in the exersise of its 
original oivil jurisdiotion and adds that 
“nothing herein contained shall affest the 


validity of any susah rules ia forse at the 
oommensement of this Code,” there has been 
no exercise of thie powar to affest tho, 
prasent appeal From sastion 120 it would 
further appear that the Ast was intended 
to apply to the High Court in the exerasise 
of its original eivil jurisdistion ganerally, 
for that section makes врэзібо provision 
for cartain saetions of the Code whish do 
not 80 apply. Again, Order XLIX, rule 3 
возвійзаПу enumerates certain orders and 
rales, wüish ara not to apply to a Chart 

erad High Oourt in the exaraisae of its 
ordinary or extraordinary: original siwil 
jurisdistion, none of the Orders or rules 
now material being there enumerated, 
although it is noteworthy that “another 
rule of Order XLI, namely, No. 35, is 
iusladed ia the enumeration. Order L 
also exoludes from applieation to Courts son- 
stituted under the Provineial Small Cause 
Courts Ast, 1887, and other similar Courts 
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certain specified Orders and rules, insluding 
Order XLI. 

The Orders and rules made under the 
Code are, by section 121, given the same 
effeet as if they had been enacted in the 
Code, and therefore, Order XL], rule 10, is one 
of the provisions of the Code. It applies to 
appeals in tbe High Court, inoluding the 
present appeal, unless avy particular sectión 
of the Aot ean be found to exolude it. 
Sestion 104 (1) is the section relied оп 
for this purpose, It preseribes what orders 
shall be appealable and enumerates them, 
&nd^among the orders enumerated there is 
not included sueh an order as that made 
by Chaudhuri, J. Out of the operation of 
section 104 there are, however, expressly 
excepted matters, whioh are otherwise 
expressly provided for in the body of the 
Code. In order to appreciate the full 
effect of seotion 104 it should be oom- 
pared with the eorresponding section of 
the Aot of 1882, sestion 5&8. The earlier 
sestion enacted that appeals should lie in 
certain oases, whioh it enumerated, 
“and from no other such orders.” This raised 
the question neatly, whether an appeal 
expressly given by seotion 15 of the Letters 
Patent and not expressly referred to in 
sestion 588 of the Code of 1852, оопа 
be taken away by the general words of 
section 588 “and from no other sueh 
orders.” The ehange in the wording of 
section 104 of the Aet of 1*0» is signi- 
fioant, for it runs, "and, save as other- 
wise expressly provided ..... by avy law 
for the time being in foree, from no 
oiher orders.” Seotion 15 of the Letters 
Patent is such a law, and what it expressly 
provider, vamely, an appeal ќо the High 
Court's appellate jurisdiction from a deoree 
of the High Court in its original ordinary 
jurisdiction, ів thereby saved. Thus regula- 
tions duly made by Orders and rules under 
the Code of Civil Prosedure, 1908, are applis- 
able to the jurisdiction exercisable under 
the Letters Patent, exeept that they do 
not restrict tle express Letters Patent 

_apptal, There is a fallaoy involved in 
the apfellant’s argument that the Letters 
Patent mght of appeal is limited and to 
a cartain extent taken away by orders 
and ‘rules, which prevent the High Court 
frcm rermittirg the ccntiruarce of suoh 
an appeal in forma pauperis at any stage 
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for there is, of еоотғе, а marked differense 
between a right to appeal on ordinary 
terms and without spesial indulgence, 
and a power to relieve the appellant in 
the exeraise of that right from the burden 
of the ordinary terms. The High Oourt 
order as to seeurity for costs is not a 
limit on the right to appeal nor does 
it take the right to appeal away, but it 
is a rule of procedure now applicable to 
the appeal under the Letters Patent under 
the words “any law for the time being 
in forse,” which are contained in seotion 104. 

The appellant putathe point in another 
way and says that under the Act of 
1882 some Indian Courts, notably the 
Uourts in Madras, had held the Prosedure 
Code of 1882 inapplicable 79 ѓоѓо to Letters 
Patent. appeals; that the Legislature had 
these desisions before it when the Code 
was re-enasted in 1908; that the changes 
of form and languege between the Act 
of 1908 and that of 1882 are not sub- 
stantial, and that, assordingly, the Legisla- 
ture must be deemed to have adopted the 
judioial interpretation of the languege used 
in 1882, when it repeated that language 
in substance in 1908, Their lordships 
have already pointed out that the re-enast- 
ment is made not in identisal language 
but with malerial differenses, and it may 
be doubted how far this mode of construing 
a re-enacting Statute is in point, where 
all that bas been desided із the  effeot 
of the older Statute upon the provisions 
of another legal instrument, and not the- 
actual meaning of the Statute re-enacted 
itself. There is, however, & prior question, 
namely, whether the Indian Courts have 
really laid down the proposition contend. 
ed for, ; 

It is true that in Sesha Ayyar v, Naga- 
raihna Lala (1) Ayyangar, J., said that 
in a Letters Patent appeal from a aingle 
Judge в respondent sould not apply 
for security for soste, beoause seotion 549 
of the Civil Prosedure Oode, whieh oorres- 
ponded to Order XLI, rule 10 of tbe Code 
of 1908, applied only to врревів to the 
High Court from Subordinate Courts, and 
that in Sabhapatht Oheiti v. Narayanasami 
Ohetti (2) the Court said that the provision 
made by section 15 of the Letters Patent 
was entirely foreign to the provisions of 
the Civil Prosedure Code relating to appeals 
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from one Court to another, but both these 
eases followed and purported only to apply 
Chappan v. Motdin Kutti (7), а Full Beneh 
desision of 1 9x, and Toolsze x'oney Dassee 
v. Sudevé Dassee (8), These are aasesin which 
the point actually decided was that the appeal 
expressly given by section 15 of the Letters 
Patent is not interfered with by  seotion 
588 of the Code of 1889, on the prinoiple 
generalia specialibus nom derogant, following 
Hlurrish Ohunder Chowdhry т. Kalisundert 
Debi (9) in 1882. From а sonsideration 
of these older oases, which were very 
fully argued and sonsidered, it appears 
that the desisions in 25 and 27 Madras 
laid down their effest mush more widely 
than was necessary and overlooked 
the distinetion between roles whioh took 
away existing rights of appeal and 
rules which recognise these rights but 
regulate the prosedure of the Court in 
whioh asaush appeals are pending. It is 
also plain that. the words in sestion 
104 of the Ast of 1908 are iuserted for 
the purpose of given effest to the desisions 
of the Fall Bench at Madras and of the 
High Court at Oaloutta, for the excepting 
words “ save às otherwise expressly pro 
vided by any: law,” out down the general 
words, and thus ваггу out the very ras- 
soning of those two juigments, 


Further, where seation 632 of the Act of 
1882 enasted that “exseptas provided in thie 
Chapter, the provisions of this Orderapply 
to such High Courts" (7, е., such as the 
High Court at Caleutta), section 117 of 
the Aet of 1908 saya: "save as provided 
in this Part or in Part 10 or in rulers, 
the provisions of this Code shall apply 
to sush High Courts.” Now Part 10 of 
the Code of 1908 enaots (seetions 122 and 
128) that rules made. under the authority 
of the Code may provide for any matters 
relatiog to the procedure of Оу] Courts 
subject to their not being ipsonsistent with 
the provisions in the body of the Code, 
that is to say, that, under the Aot of 1908, 


(7) 22 M. 68 (Е. В.): 8 M. L, J. 231; 8 Ind. Deo. 


(х, в.) 49. 
(8) 260, 861; 3 О. W, N. 847; 13 Ind. Deo. (м. в.) 


884. . 

(9) 101 A. 42b p. 17; 9 О. 482(P. 0.);12 C. L. В. 
511; 7 Ind, Jur, 161; 4 Bar, P. O. J. 406; 4 Ind. Deo, 
(x. в.) 970. 
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rules relating to all prosedure are competent 
unleas the body of tbe Code sontains some- 
thing ineopsistent with them, while under 
the Ast of 1852 the provisions of the Code 
merely (and subjeat to exceptions, whioh 
are now immaterial) “apply to auch 
High Courts,” whish leaves in donbt the 
point, whioh the Code of 190$ puts beyond 
eontroversy. 

A further point is taken, that gestion 151 
of Code of Civil Prosedure, 1908, pre. 
Serves the inherent powers of the Court to 
make such orders as may be necessary 
for the enda of justice, and to this general 
saving section appeal is made to take 
the present case out of the operation of the 


Orders and rules, if they are applicable 
to Litters Patent appeals. How far a 
mere general saving olause gives power 


in effest to refuse to apply an appropriate 
rule, made in the exersise of other powers 
of the Oourt and having statutory forse, 
is another question, bat for present purposes 
it is enough to say that, in the terms 
of the section, the inherent powers saved 
are such as are used to seoure the enda 
of justice. Now, the question is, whether or 
not the appellant should be assisted in pro- 
seouting an appeal ina case ' whieh has been 
tried опаа and decided against her, where 
failure in her appeal will impose a heavy 
burden of aost« on the beneficiaries under the 
earlier Will, and as to this question their 
Lordships have not the materials even for 
forming a prima facie view of the merits of 
the osse or the probabilities of its issue, It 
i$ evidently one, which turns mainly on the 
fasts proved, and these depend on the 
aredibility of witnesses whose testimony has 
been rejested by the learned Judge who saw 
and heard them. Their Lordships are not in 
a position to say that justice requires the 
progesution of an appeal on terms во onerous 
to the party, whom that learned Judge 
declared to be in the right 

ln sonslasiov, there is no reason why 
there shi “Id be any general differencs be- 
tween the procedur of we H za Созге in 
matters gomir ued ri e Lie даў йй 
its proeedure in other matter , aug «f Wis 
particular matter of security tor costa ia not 
dealt with in the Orders &nd rules made 
under the powers of the обе when it arises 
in connection with the jurisdiction created by 
the Letters Patent, section 15, no rules of 
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proeedure have been formulated with regard 
to it, though the High Court's power to 
regulate prosedure in Letters Patent appeals 
is independent and has been preserve?, The 
Code is framed on the ssheme of providing, 
generally, for the mode in which the High 
Court is to exersise its j2risdiation, whatever 
it may be, while speocifieally exoapting the 
powers relating to the exereise of Original 
Civil Jurisdietion, to whish the Code is not 
to apply. 16 eonfers a general rule. making 
power saving only what is exeepted in the 
body of the Code, 

Their Lordships are aeaordingly of opinion 
that the High Court at Calsutta rightly 
conceived itself presluded from entertaining 
the appellant’s application to be allowed to 
continue her appeal im forma pauperis, sinoe 
to grant ber application аё that stage would 
in effect have been to keep alive an appeal 
whioh they were, by reason of her default in 
the-matter of sesurity, bound to rejeet, The 
consequence ів that the appeal faile, and 
so their Lordships will humbly advise His 
Majesty. 

Appeal dismissed. 


Solicitor for the Appellant,— Mr. J. Tucker. 
Solisitor fcr the Respondente.—Mr. G. 
О. Farr, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 707 cr 1917. 
. May 12, 1920. 

Ртегепі :— Sir Asutosh Mookerjee, KT, 
Aeting Chief Justice, and Justice Sir Errest 
Fietoher, Кт. 

BHUSHAN CHANDRA PAL— 
D&FENDANT— APPELLANT 

067518 Ы 
NARENDRA МАТН KOOR, AND 
ON HIS DEATH HIS HERIS АЁ” 

Lecar Representatives DHIRENDRA 
МАТН KOOR ano отнивв— 
PLAINTIRFRA— RESPONDENTS, 

Execution of detree—Attachment, wrongful, of 
property — Шлтадез, suit for, by rightful owner, whe. 
ther maintainable - Appeal, second—Limitution, plea 


e of, whether can be raised for first time—Civil Pro. 
cedure Code (Act V of 106), О, РШ, r 2. 


Inasmuch as. a decree-holder is responsible for 
the attachment of moveable property soized, in, 


exeoution of his decree as the property of his judg. 
ment-debtor, a suis by the rightful owner of such 
property is maintainable against him for wrongful ` 
attachment The mere fact that there ів a subse. ` 
quent order that the property should not be released 
and returned to the rightful owner, pending the 
decision of a suit by the decree-holder that the 
property was liable to attachment, would afford no 
poem against a claim for damages. гр, 251, col. 


“А question of limitation cannot be raised for the 
first time in appeal; such question must, under 
Order VIII, rule 2 of the Civil Procedure Coda, be 
сия by the defendant in his pleading. [p. 282, col, 

Appeal against the deoree of the Sub- 
ordinate Judge, First Court, . 24-Parganahs, 
dated the 8th of January 1917, modifying 
the deoree of the Munsif, First Oourt, 

Sealdah, dated the 31st cf August 1915, 


FACTS appear from the judgment, 

Babus Monmatha Nath Rcy (with him Babus 
Jogesh Ohandra Roy) for the Appellant,.— Thà 
ease is not one of trespass but ia what 
is techinsally known as an action on 
the case. So that malice must be proved, 
Refers to Peruvian. Guano Oo. v, Dreyfus (1). 
I was notastuated by malice. simply pur. 
sued my eivil remedy. I never knew that 
the attachment was wrongful, It was only 
by a subsequent judisial determination that 
it was deolared that the properties had been 
wrongfully attaehel, Refers also to Bishun 
Singh v. Wyatt (2). The present aetion is, 
therefore, not maintainable, 

Then the lower Appellate Court ought to 
have held that tke claim of the plaintiff was 
barred by limitation, if not wholly, at least 
in part, On this ground also, the deaision 
of the Court below is erroceona, `. 

Babu Baranasibasi Mukher;ee, for the Ress. 
spondent, was not ealled upon to reply, 


JUDGMENT, 

MOOKERJER, А сто. С. J.— This is an appeal | 
by the defendant in a 'euit for damages for - 
wrongful attashment of moveable property, 
The appeal had been referred to a Fall Bench. 
[Norendra Nath Koer v. Bhusan Ohandra Pal 
(3)] aud bas now some up for final disposal, 

The defendact obtained a desree for money: 
against the father and the brother of the 
plaintiff, ап execution of that deeree, he 


(1) (7832) A, 0.166; 61 L. J. Ch. 749.66 D. T. 536. 
7 Asp M O. 225. , 
(2 1! Ind. Cas. 770; 14 C. L. J. 615; 16 ©. W, N, 


540 а : 
(8) 57 Ind, Cas 876 810, L, J, 495 (Е. В.) . 
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сапед an oil mill to be attached which be 
alleged was the property of his judgment. 
debtors. The attashment was effected on 
the 220d January 1911. The od mill was 
taken to piesas and was broagh$ ioto Court. 
The plajntiff therenpon preferred a oliim on 
the allegation that the oil mill was his 
property, had been  purehased with his 
separate funds, was in his possession and 
was not liable to be attached in execution of 
the decree obtained by the defendant against 
his judgment-debtors. The slaim was duly 
investigated with the result that on the Ist 
April 1911 15 was allowed, The Court fonnd 
that the oil mill had bean purehased by the 
plaintiff with his own money, was his exelu- 
sive property, was in his possession and waa 
not liable to be attached in execation of the 
desres obtained by the defendant. The Court 
thereupon made an order that the property 
ba released from attashment and be returned 
tothe plaintiff, The order was made on a 
Saturday and the Vourt found it impossible 
to make over the moveable property to the 
plaintiff on that day. On Monday following, 
that is, the 3rd April 191], the defendant 
instituted a suit for deslaration of his right 
to exesute his desree against the oil mill as 
the property of his judgment debtors. At 
the same time, he applied to the Court that the 
oil mill might be retained in the eustody of 
the Court during the pendenoy of the litigation. 
The Court directed the plaintiff to furnish 
sesurity, if he desired to have the oil mill 
restored to him pursuant to the order made 
in his favour two days previously. The 
plaintiff was unable to furnish the security 
demanded, an order &bsulute was covsequent- 
ly made that the oil mill was to sontinue in 


the oustody of the Court till the süit inatitut- | 


ed by the defendant was desided. That suit 
was ultimately dismiased by the Trial Court 
on the 3let May 1912, and the decrea of 
dismissal was confirmed on appeal. Oa the 
220d January 1914, the plaintiff instituted 
the present suit for damages for wrongful 
attashment of his oil mill. He alleged that 
he had suffered eonsiderable loss as his oil 


mill had been taken to pieses and had be-. 


some useles*, and he added that this injury 
had been eansed by the defendant malisiously. 
The Courts bslow have decreed the suit, On 
behalf of the defendant appellant, it haa bean 
argued that the suit is not maintainable 1лаз- 


muoh as this ia not а ease of trespass tọ- 


goods, Wa are of opinion that this sonten- 
tion is wholly unfounded. 

The damage suffered by the plaintiff ig 
attributable directly to the wrongfol attach. 
ment effected on the 22nd January 1911, 
There oan be no question that for that 
attachment the deferdant is responsible. 
Order ХХІ, rula 12 of the Civil Procedure 
Code, :908, provides that " «here an applica. 
tion is made for the attachment of any 
moveable property belonging to a judgment. 
debtor but not in his possession, the deeree. 
bolder shall annex to the application an 
inventory of the property to be attached, 
containing a reasonably asourate dessription 
of thesame." 16 is on the basis of this 
inventory that the attaehment is effected in 
the manner presorikei in rule 43 which 
provides that : "Where the property to be 
attached is moveable property, other than 
agricultural produse, in the possession of the 
judgment-ceb‘or, the attachment shall be 
made by actual seizure, and the attaebing 
officer shall keep the property in his own 
eustody or in the custody of one of his 
gubordinater, and shall be responsible for the 
due eustody thereof." It is plain, as pointed 
out by Norman, J., in Soobjan Pezbee v, Sheikh 
Shureeutoollah (41, that for the attachment the 
dearee-holder is responsible, besause it is he 
who specifies the gocds whioh are seized in 
exesution as the property of bis judgment: 
debtor. Consequently, the attachment in this 
ease, on the facta found, was wrongful, and, 
in the words of Lord Watson in Kissord Mohun 
Roy v. Натви: Das (5), “the illegal attach. 
ment was thus the direst sot of the appel. 
lants for which they became immediately 
responsible in law." 

Bat it has been argued that the position of 
the defendant was improved by reason of the 
subsequent judisisal determination that the 
préperties had been wrongfully attaehed, as 
they were not the properties of his judgment. 
debtora. His contention is that the sub. 
sequent order that the property should not 
be released and returned to the plaintiff was 
a judicial order which affords a proteotion 
against the claim for damages. In support 
of this position, relianse has been "plased on 


(4) 12 W В, 82% 3 B. L. É. A. O.J, 413, * 

(5,171. A. 7 at p 27; 7 О. 436 at р. 443; 18 
Ind, Jur, 452; 5 баг. P. О. J. 472; 8 Ind. Dec, (N 3) 
830, 
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the desision in Peruvian Guano Oo. v. Dreyfus 
(1). “That oase is olearly distinguishable, 
In that case, there was a judieial appoint. 
ment of a Receiver who was authorized to 
take charge of the disputed property. In the 
present case, the root of the misshief was the 
wrongful attachment effected at the instance 
of the defendant, who pointed out the oil 
mill as the property of his judgment-debtors. 
The.ease is obviously one of trespass and 
falls within the prinsiple laid down in 
Olissold v. Oratchley (6) which was followed 
in Bhut Nath Pal Mistry v. Chandra Benode 
Pal Chowdhury (7) and the suitis consequent- 
ly maintainable, The decisions in Joykalee 
Dassee v. Representative of Ohandmalla (8), 
Wilson v. Kanhya Sahco (9), Raj Ohunder 
Roy v. Shama Scondari Debi (10), Madras 
Steam Navigation Оо. Limited v. Shalimar 
Works Limited (11), Mohini Mohan Misser v. 
Surendra Narain Singh (12) and Nanjappa 
Ohetiiar v. Ganapathi Goundan (13) are 
clearly distinguishable, ав, on their spesial 
fasts, they were not regarded as cases of 
` trespass at all. 


It has finally been argued that the elaim 
is barred by limitation, if not in its entirety 
at least in part. No question of limitation, 
however, was'raised in either of the Courts 
below, and we ars of opinion that the appel- 
< lant is not entitled to invite the Court at this 

stage to entertain the point. The principle 
. applicable in eireumstanees of this character, 
under the Code of 1882, was laid down by this 
Court in Balaram Gantia v. Mangia Dass (14). 
It was there pointed out that seation + of the 
Indian Limitation Ast, 1877, whioh bas been 
re-placad by section 3 of the Limitation Aot 
of 1908, does not entitle the defendant to 
raise в point of limitation ab the sppellate 
stage, unless the Court san give effect to the 
sontention without the determination of 
questions of fast, in other worde, that the 
Gourt of Appeal is bound to entertain a new 


(6) (1910) 2 K, B. 244; 79 L. J. K. B. 636; 102 L. Т, 


690, 54 S. J. 142; 26 T. L. R. 409. 

(7) 16 Ind. Cas. 413; 16 С, D. J. 84, 

(8) 9 W. 2 s . 

9) 11 W. R. 148. 

do) 4 0. 283; 2 Ind. Dec. (м. s.) 370, 

(11) 28 Ind. Cas, 463; 42 0, 86 at p. 108, 

(12) 26 Ind. Cas. 296; 42 О, 650; 21 O. L. J. 68; 18 

‚ W. N.'1189. 

j (18) 12 Ind. Caa. 507; 35 M. 598; 10 M. 1. T. 805; 
(1911) 2 M. W. N. 414; 21 M. L. J. 1052. 

(14) 34 О, 941; 60. L. J. 287; 11 C. W. N. 959, 
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ground of limitation, only when the point 
appears, on the fase of the resord, to be 
supported by the evidense produced in the 
Court of first instanse, The matter has now 
been plased beyond all donbt by Order VIII, 
rule 2, Civil Procedure Code, whioh shows 
that the question of limitation must be 
raised by the defendant by his pleading. 16 
is impossible for us to say that if the ques- 
tion of limitation had been raised in the Court 
of first instance, as it should have been, there 
could not have been a somplete answer by 
the defendant. In опг opinion, there is no 
doubt that the deoree is correst and must be, 
affirmed. 

The appeal is dismissed with costs of two 
hearings before the Division Benah. 

FLETOHER, J.—I agree. 


Appeal dismissed. 


PATNA HIGH COURT. 
APPEAL FROM ApPeRLLATE D&ORER No, 774 
or 1919. 
November 17, 1920, 
Present :—Mr, Justice Das and 
Mr. Justice Adami, 
d INDER ОНАМО—Рьмнткк— 
APPELLANT 
Р versus 
BIDYADH AR PANDEY—Responpent, 
Hindu Law—Joint family—Family consisting of two 
branches—Loan by member of one branch, whether 
binding on family—Pleadings—-Undue influence, plea 
of, when can be investigated. 


Where two branches ofa family taken together 
constitute a joint family, each one of them is liable 
fora debt binding on the joint family, and the pre- 
sumption is that the member of the family who 
inours a debt had authority to do so for joint family 
necessity. [p 283, col, 2.] 

Undue influence, being 2 species of fraud, must be 
pleaded with precision, and unless а case of undue 
influence is made inthe pleadings, such a case 
oannot be investigated by the Courts. [p, «88, col. 1.] 


Appeal from a decision of the Distriet 
Judge, Shahabad, dated the 5th June 
1919, confirming a deaeision of the Subordi- 
nate Judge, Shababad, dated the 27th May . 
1918, 


Vel, LX] 
INDER OHAND t. BIDYADHAR PÁNDNY. 


Messrs L. Agarwala, Lachm? Narain Singh 
and Bimola Oharan Sinha, for the Appel. 
lanta. 

Messrs, Noresh Ohandra Sinha, Nttaichandra 
Ghose, for the Respondents. 

JUDGMENT. 

Das, J, — This appeal comes before us from 
ihe judgment and  dearee passsd by the 
learned District Judge of Shahabad and 
arises out- of a mortgage astion instituted by 
the appellant against the respondents. The 
appellant sited as defendants in the action the 
exeoutant of the mortgage-bond as well as 
his sons who were defendants Nos, 1 to 7, He 
also sited as defendants one Makri Pandey 
and his sons as defendants Nos. 8 to 10, 

The oase of the plaintiff was that the 
defendants Nos, 1 to 10 sonstituted a joint 
family and that Bidyadhar, defendant No. 1, 
borrowed Rs 250 from him for the benefit of 
the entire joint family. ‘he defendants 
entered appearance and on behalf of defend. 
anis Nos, 8 to 10 it was urged that they were 
separate from Bidyadhar and his braneh of 
the family and are, therefore, not liable for 
the mortgage-debt at all. On behalf of all the 
defendants objestion was taken to the rate 
of intereat and to compound interest. 

The Courts below have concurrently come 
to the eonelusion that the two families taken 
together constituted & joint family, but being 
of opinion that the particular transaction was 
a transaction of Bidyadhar’s braneh of the 
family, the Courts have dismissed the suit as 
against the defendants Nos. 8 to 10. 

On the question of interest, both the Courts 
have seme to the eonolusion that there was 
undue influence exersiced on Bicyadhar in 
respect of compound interest and they have 
acccordingly raseed a decree against Bidya- 
dkar’s branch of tke family for Ra. 250 with 
simple interest at the rate of 24 per cent. per 
annum. 

We аге of opinicn that the learned Distriet 
Judgé erred in law indismissing the suit as 
against Mekri Pardey’s branch. Weare also 
of cpinion that be cught not їо baye dis- 
missed the claim for compound interest. 

On the first point it is suffisient to refer 
‘to the finding of the learned District Judge 
that the two families taken together conatitut- 
ed a joint family. No donbt the learned 
District Judge does ssy that eaoh branch hed 
ransaetions of itsown. Now, 16 was open to 
he learned Judgeon a consideration of all 
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the fasts to oome to the eonelusion that, as 
a matter of fact, the two branches were 
separate, but that is not the finding. The 
finding being that the two families taken 
together constituted a joint family, there is 
no essape from the sonelusion that every one 
of them is liable fora debt binding on the 
joint family. It was, however, urged on 
behalf of the respondents that there is no 
finding that Bidyadhar was the karta of the 
joint family and that, therefore, the family is 
not liable for the debt incurred by one who 
was not karia of the joint family, With thia 
contention I do not agree, If the debt was 
a debt binding on the joint family we must 
assume that there was an authority vested 
in Bidyadhar to borrow the money for what 
mutt now be sonsidered to bea joint family 
neaessity. 

On the sesond point it wae, of course, open 
to the learned District Judge to dismiss tha 
slaim for compound interest сп the ground 
that there was undue influense exerted on 
Bidyadhar, but no ease of undue influence 
is made in the written statement, The 
question of undue influence is & question of 
fact, and it is well established that undue 
influence being в speoies cf fraud must be 
pleaded with precision, ifa oase of undue 
influence is not made in the pleadings such a 
саве cannot be investigated by the Courts. 
That teing so, the decision as regards оош. 
pound interest is wrong. 

I would set aside the judgment and decree 
passed by the Courts below and grant the 
plaintiff the usual mortgage-deoree for Вв, 250 
with componnd interest at the rate of 
24 per cent. per annum, with yearly rests, 
The aprellant is entitled to costs throughout, 
The period for redemption will be six 
months from the date of the deoree of thia 
Court. 

#ADAHI, J.—I agree. 


Appeal decreed, 
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DEBENDRA NATH RAI 7, PRANAB CHANDRA GHOSE. 


CALCUTTA HIGH COURT, 
APPEALS FROH ÅPPELLATE Decrees 
Nos, 1501, 1592 amp 1542 or 1919, 
July 19, 1920. 

Ртеепі: - Sir Asutosh Mookerjee, Kr, 
Acting Chief Justice, and Justice Sir 
Ernest Fleteher, Кт. 
DEBENDRA NATH RAI CHAUDHURI 
AND OTaER3— PLAUNTIFE3— Á PPELLANTS 

27848 
PRANAB CHANDRA GHOSE, Она1в. 
man, TAKI MUNICIPALITY — 
: DerenpanT— KRSPONDE NT. 
Bengal Municipal Act (III B О, of 1584,), 85 (a)— 
Tan, assessment of— Means and property liable to 
assessmeni--Measure of means and property. 


Inassessing a tax under section 85 (a) of the 
Bengal Municipal Act, the means and property of 
an assessee outside the Municipality cannot be 
taken into account, it is only the means and property 
within the Municipality that are liable to assessment. 
To measure the means and property within the 
Municipality, the test is, not what is spent, but 
what is earned within the Municipality. [p. 285, cols. 
1&2.) 


Appeals against the decisions of the 
District Judge, 24 Parganahs, dated the 30th 
April, 1919, reversing those of the Munsif, 
Basirhat, dated the 30ih April 1918. 

Babus Sarat Ohandra Rat Chowihury, 
Panchanan Ghose, Ramendra Mohan Majumdar 
and Indu Bhusan Ray, forthe Appellant. | 

Babus Jogesh Ohunder Roy and Anilendra 
Nath Roy Ohowdhury, for the Respondent. 


JUDGMENT, 
In S. A No. i501 or 1919. 

Mocxerser, Асто. О, J.—Thia is an appeal 
by the plaintiff in в euit for declaration 
that a tax ascesged by the Taki Municipality 
upon him under sestion 85 of the Bengal 
Municipal Ast, 1884, is in contravention of 
law acd is eonsequently null and void. 

The Court of first instanee upheld tbe 
sontertion cf the plaintiff. Upon appes, 
that decision has been reversed by the District 
Judge. 

The determination of the question in 
sontrcversy depends upon tbe interpretation 
of seotion #5 whigh provides for the im» 
position by a Municipality of two elaases 
of texer, Pamely, "(a)a& tax upon persons 
pesupying holdings within the Municipality 
aseordirg to their okoeumstanees and pro- 
perty within the Munieipslity" end “(b) 
a rate on theenrval value of holdings situated 
within the Munieipality. The tax in the 


Aia case has been imposed under elan3e 
a}. УЫ 

The sontention of the appallant is, that 
the assessment has been made aosording 
to his sireumstances and property, not within 
but outside the Municipality. In our opinion, 
fhe facts found leave no room for doubt that 
this aontention is well founded, 

The appellant has been assessed on the 
basis of а valuation of his oireumstapoes 
and property at the sum of Hs. 1,440. Bat 
it is plain, from the facts set out in} the 
judgment of the Distrist Judge, that he 
could not haya been assessed on the basis 
of a valuation exoeeding Rs, 250, if his 
eireumstanees and property within the 
Maunisipality were alone taken into account. 
He holds his family dwelling house in Taki 
jointly with his nephews and looks after the 
property. 

The family of bis son, who isa Deputy 
Magistrate, sometimes lives ‘with him. He 
and his two co-sharers get Rs, 660 aa the: 
net ineome of the property within the 
Munieipality ; this gives him Hs. 220. 16 
is further conceded that his eireumstauses 
within the Munisipility are worth another 
Rs. 30, Bot the Municipality has asseseed 
him on Rs, 1,449 by taking into &acount his 
cireumstances -outside the Munivipality. 
The question is, whether the Manicipality 
was competent to take such ocireumasianoes: 
into aecount. 

The argument for the Maunioipality in 
substanse is that, for practical purpoxaes, an 
assessing body will sonsider the style of 
living of the assessee within the Municipal- 
ity whioh they scontro), on the theory that 
a man's means oan ordinarily be fairly 
and reasonably somputed npon a eonsidera- 
tion of his mode of life, It is manifest 
that this is an unsound basis for assess- 
ment, and if the olaim of а Muuisipality 
to make assessment on tbere grounds sere 
upheld, we sbould' have to omit the words 
“within the Munieipality" from clause (a). 
The Maunieipality has argued in effect that 
elause (a) has the same effect as if it 
had a right to impose a tax upon perrors 
oosupying holdings within the Municipality 
according to iheir oireumstanoes and pro. 
perty, irrespective of the plase where these 
sireomstanses and property might exist. А 
similar’ eontenticn was put forward in the 
easeol Chairman of Gtrrdth Municipality v. 
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. Srish Ohandra Mozumdar (1). There the 
question arose whether the resident was to 
be taxed on what he got or on 
whathe spent in the Municipality. It was 
held that the measure of his liability was 
what he got and not what һе spent witbin 
the Municipality. In that саве, the contention 
was put forward that the tax should be 
determined on what he spent in the 
Muvisipality for the purpose of reduction of 
the assessment, In the present case, the 
aame test has been applied by the Muni- 
sipality to  inerease the amount of the 
assessment, becanse here the appellant spends 
mora within the Manisipality than what hia 
property and sireumstances within the Muni- 
eipality are worth. The decision in Ohair- 
man of Giridih, Municipality v, Srish Chandra 
Moszumdar (1) aceepted as sorreot the rule 
laid down in Kameshwar Pershad v. Chair- 
man of ihe Bhabua Municipality (2), namely, 
that an am essment of tax under olause (a) 
of section 85 of the Bengal Munioipal Aot 
made in oonsideration of the assessee’s 
"eireumstanees and property” (altogether or 
partly) outside the losal limits of the 
Municipality is ultra vires and illegal. This 
Court was again invited to consider the 
same point inthe oase of Deb Narain Рана v. 
Ohairman of the Barutpure Municipality (8), 
where Sir Lawrence Jenkirs, C. J., pointed 
ont that the word "'eirenmstanees" in seo- 
tion 85 is equivalent to "means" and that 
ihe assessment under that seetion must be 
made aesording to the "means and property" 
within the Munioipality ; in other worde, 
that for the purpose of assessment the 
means and property outside the Munisipality 
саппоё be taken into ascount. This principle 
has subsequently been applied in the oase 
of Ohazrman of the Hajpur Municipality v. 
Nogendra Nath Bagchi (4). We areclearly of 
opinion that the sonstrustion which has been 
uniformly placed upon seation 85 (a) during 
the last twenty years sannot be sucaesstully 
questioned. That interpretation is that, for 
the purpose of assessment, the Munisipality 
cannot take into assount the ‘circumstanses 
and property” of the assessee outside the 


(1) 85 0, 859; 12 О. W. М. 703,70 L. J. 631. 

(2) 27 О. 849; 14 Ind. Deo. (м в.) 556. 

(3) 20 Ind Cas. 264; 41 О. 168; 17 О. W. М, 1230; 
19 C. L. 2.905, 
D £0 Ind. Сав, 894; 29 О. L. J, 879; 28 С. W. N, 
#5. : 


Municipality, but must restrist itself to the 


""sirsumstanoas and property,” that ia, the 


‘means and property” within the Munisipality, 

and, further, that to measure the means 
and property within the Municipality, the 
test is, not what is spent, but what is 
earned within the Munisipality. 


On behalf of the respondent Municipality, 
the contention has been finally put forward 
that this interpretation, (whioh it is not 
disputed is the well recognized sonstruotion) 
is likely to embarrass it in ita work. 
That is plainly a matter which the Court 
cannot take into consideration, where 
statutory provisions have to be oeonstrued. 
It is elearly a question of polioy for the 
Legislature to consider, whether the tax should 
be based upon sireumstansea and property of 
the individuals concerned, irrespeativa of 
the placa where such sircumstances and 
property exist, or whether, in ths process 
of assessment, only sush portion of the 
eireumstanses and property should be taken 
into acaount аз lie within the Munieipality. 
The plain language of the Statute leave 
no room for argument as to what the Legis. 
lature intended. 

The result is, that this appeal is allowed, 
the desree of the Distrist Judge set aside 
and that of the Oourt cf first instanoe 
restored. This order will ваггу costs both 


here and before the Distriet Judge. 


The same order will be made in the 
other two appeals whioh are assordingly 
deoreed with costs. 

Fratcaxr, J.—1 agree, 


Appeal allowed, 


PATNA HIGH COURT. 
Parvy Сойко, Аррна, No. 22 or 1929, 
А August 11, 1920, 

Present ;—Sir Dawson Miller, Kt., Chief 
Justice, and Justice Sir B. К. Muljiek, Kr. 
RAJENDRA KISHOREC--A»PLIOANT 
tersus 
Rajkumar KAMAKHYA NARAIN 
SINGH—Osposits Party, 

Civil Procedure Code (Act V af 1908), sa, 110, 123 
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123, applicability of—Patna High Court, rules of, 
whether ultra vires—~Appeal dismissed in default— 
Order, whether appealable to Privy Council. 


The provisions of sections 122 and 123 of the Civil 
Procedure Code have no application to the Patna 
High Court, and the fact that the rules made by the 
High Court were not submitted to any Rule Com- 
mittee and that no Rule Committee isin existence in 
Patna would ngt make those rules ultra vires. [p. 287, 
cols. 1 & 2.] 

An order dismissing an appeal in default of the 
appellant’s compliance with the rules of the Court as 
to the composition of the paper-book in the case is 
not appealable to the Privy Council. [p. 286, col. 2.] 


. Application to appeal to Privy Council. 
Mr. 8. N. Dutt, for the Applisant. 
Mr. Muhammad Fakhruddin, for 

Opposite Party. 

JUDGMENT. 

Міилкв, О. J.—In this ease an applisation 
is made for leave to appeal to His Majesty in 
Council from an order dated the 4th February 
1920 dismissing the applicant's appeal in thia 
Court for default in furnishing his list of 
papers to be printed in the paper-book. Ao- 
cording to the Rules of this High Court the 
.&ppellant preferring the appeal is required to 
prepare and deliver a liat of the papers 
to be inserted in the paper-book to the 
Deputy Registrar, and by rule 8 of Chapter 
IX of the High Court Rules it is laid 
down that he shall within 30 days after 
servise of the notiee required by rule 6 
deliver to the Deputy Registrar a list pre- 
pared in aosordanee with the previous rules, 
In the present ease the appellant filed hia 
memorandum of appeal on the lith July 
1919. Subsequently, he was!notified under 
rule 6 requiring him to prepare a list of 
the papers. The exact date upon which 
that nobioe was issued does not appear, 
bat on the 6th January 1920 the appel- 
lant appears to have been in default and 
on that day he was given until the: 20th 
January, for filing his list upon an appljea- 
tion to the Registrar. On the 22nd January, 
not having filed his list, a forfher appliea- 
tion to the Registrar was made and he 
was given further time until the  2ud 
February. The order then, made was :— 

“Tf not filed» then, plase before the 
Benoh, ', 

On the 4th February, the appellant was 
atill in default with the preparation of his 
list and on that day the sase came before 
the Bench for orders, and, as there was 
no explanation why the list was not ready, 


the 


and аз it apoeared from the order.sheat 
that the appellant had been in default on 
a pravious ossasion in prying his Court- 
fees, the Court, considering that, he was 
already a month overdua and had not yet 
atirted to prepara his list, dismissed his 
appeal for default, and the Court, as 
appears from their order, took into  eon- 
sideration the previous history of the 
ease. 

From that order dismissing the appel- 
lant’s appeal he wishes now to prefer ап 
appeal to His Majesty in Council and has 
filed the present petition asking for a 
certificate that the appeal complies with the 
provisions of sestion 110 of the Civil 
Procedure Code. He sontends,in the first 
instanee, that the appeal involvingla sam 
of over Rs 10,000 ought to be admitted 
and that, notwithstanding that the order 
or decree from whioh he appeals is one 
affirming the desision of the Court below 
there is a substantial question of law to be 
decided by their Lordships of the Privy 
Counsil. For that purpose he relies upon 
the questions of law whioh had to be deter. 
mined in the Court of first  instanse, 
questions which arise upon the merit of the 
case. It is quite obvious that, so fer as 


“the present appeal is concerned, no question 


of the merits of the ease at all oan arise 
until the Privy Counsil has set aside the 
order which was passed on the 4th Febru- 
ary 1920 and, so far as this appeal is 
concerned, the only question whioh oan go 
for determination to the Privy Oounoil is 
the question of whether or not we were 
justified on that oesasion in passing the 
order whioh we did dismissing the appeal 
for default. It ів, therefore, in my opinion, 
idle for the appellant to contend that 
there is some question of law arising on 
the merits of the oase, Those merits do 
not besome the subjest of appeal to His 
Majesty in Counsil, The only question is, 
as I have already said, which will have 
to be determined is the question whether 
or not our order was justified in the oir. 
cumstances, : 

But the appellant sontends that, even if - 
the view jast expressed is right, there is 
a substantial question of law whieh arises 
upon the order already made, Не sontends 
that the whole of the rales of the High 
Court at Patna made in 1916 when the 
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Gourt was constituted are ulir: vires basau3e 
they oontravene ог, at least, do not eomply 
with the provisions of tha Civil Peosadure 
Oode, He has referred tə sections 122 and 
123 of the Civil Prossdure Оода and en. 
tends that the High Court at Patna at tha 
time ib was established] was ona of the 
Courts established under the Indian High 
Courts Aot of 1831 mentizned іп that sec- 
tion. The earlier section provides that euch 
Oourts as well as the Chief Courts of the 
Panjab and Lower Barma may from time 
to time, after previous publication, make 
“yules regulating their own  prosedure and 
the prooeedure of the Civil Courts subject 
to their superintendenoo, and may by such 
rules annul, alter or add to all orany of 
the rules in the First Sshedule. He then 
refers to seation 123 which provides tbat :— 

" A Committee, to be oalled the Bale 
‘Committee, shall be sonstituted at each of 
the towns of OCaleutta, Madras Bombay, 
Allahabad, Lahore and Rangoon, ” 

It then provides that each such Commit. 
tee shall consist of certain persons. Then 
he relies upon sestion 124 whioh provides 
that :— ` 

" Every Rule Committee shall make а 
report to the High Court established at 
the town at whioh ib is sonstituted on any 
proposal to annul, alter or add to the rules 
in the First Schedule ог to make new rules, 
and, before making any rules under section 
122, the High Court shall take such report 
into oonsideration, ” 

There is no direst proof before the Court 
from which we sould deside that the pro- 
visions referred to in sections 122 to 124 
have not been somplied with, but I will 
assume, for the purposes of this ease, that 
the rules made by the Patna High Court, 
when it was constituted in the year 19!6, 
were not submitted to any Rule Committee 
and that no such Rule Committee as is aon- 
templated in seation 123 was in existenae. 
But itis perfectly olear, looking both at 
seotion 122 and at section 123, that the 
High Courts ‘contemplated there do not 
inelude the High Court at Patna, I doubt 
very mush whether the sestion was intended 
to inelude any new Oourt whioh might 
be constituted even under the Act of 1861, 
but the High Court at Patna, in the first 
‘place, was not constituted under that Aot 
‚вой the necessity of forming Rule Com. 


mittees is only enjoinsd under sestion 123 
in the s3393 of Calontta, Madras, Bombay, 
Allahabad, Lahorea and Ringoon, aad does 
not insinde Patna. Therafore, the Patni 
High Court sanno$ in any sense ba said 
to sama within ths provisions of seations 
122 and 123 and 16 is quite olear that aes. 
tion 124 whieh refers to the Rule Com- 
mittesa refers only to the Rule Committees 
constituted under sestion 193 and бо по 
others Therefore, in my opinion, these 
rules whish have been relied upon have no 
application to the rules originally framed 
by the High Court af Patna. 
to make rules given to the High Court at 
Patna when it was constituted is seb ont 
in clause 29 of the Letters Patent which 
provides that :— 

" And we do further ordain that it shall 
be lawful for the High Court of Judicature 
at Patna from time to timeto make rules 
and ordera for regulating the practise of 
the Court and for the purpose of adapting 
as far as possible ths provisions of the 
Code of Civil Prosedure, being an Aot, 
No, V of 1908, passed by the Governor. 
General in Council, and the provisions of 
any law which has been made, or may be 
made, amending or altering the same, by 
competent legislative authority for India, 
to all proceedings in its testamentary, 
intestate and matrimonial jurisdietion, res. 
pectively." 

That is the power under which the High 
Court at Patna originally made the rules 
whish it follows up to the present day and 
it seems pretty clear that under the Civil 
Prosedure Code oases such as arose when 
this High Court was constituted were aetu» 
ally in contemplation of the Legislature at 
that time, beeause we find in seation 125 it 
is provided that High Courts other than 
the Courta specified in sestion 122 shall 
exéroise the powers eonferred by that seo- 
tion not in the manner provided in sections 
193 and 124 but in sush manner and 
subject to such sonditions as the Governor- 
General in Counoil may determine. Then 
there follows a proviso thet any sush High 
Conrt may, after previous publication, make 
a rule extending within the losa! limita of 
its jurisdiction any rules whioh have been 
made by any other High Court. . That 
sestion provides two things; first, that High 
Oourts other than those mentioned iu the 
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preseding sections may exercise the powers 
mentioned in sestion 142 subjeot to saoh 
conditions as тву be imposed by the 
Governor. General in Council, and, further, 
that they may in any event by mere publica 
tion adopt the rules already in foros in any 
other High Court, such rules having pre. 
sumably been passed with proper sanstion 
and, therefore, in the opinion of the Legis- 
latüre, requiring no further sanotion. What 
was done in the oare of the Patna High 


Couct appears quite clearly, I think, from ` 


the note at the beginning of the volume 


which вопёвіпв the Patna High Court 
Rules, The note is to the following 
effect :— 


“The fellowing rules have bsen made by 
the Court under the powers in that behalf 
eonferred проп it by  Porliamen', the 
Lettera Patent, and the Acts of the Indian 
Legislature, and have raceived the sanction 
of the Governor-General in Counoil and of 
the Loaal Government where necessary," 

signed by the then Registrar of the High 
Court, Nothing has been shown nor even 
.suggested that the note stated at the begin. 
ning of the book whieh I have just referred 
to does not accurately state the true condition 
of affairs and in any osse we are bound to 
preeume that these rules whioh have been 
„asted upon sinse the constitution of this 
.Oourt in 1915 have been properly passed 
and regularized until the contrary is shewn. 
In these oircumstances, 16 seems to me that 
there is no substantial question of law 
for determinaticn by the Privy Council in 
the present case, The application must be re- 
jected with costs. 


Машаа, J.—1 agree. 


Application rejected. 
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OALCUTTA HIGH COURT, 
Appzat FRO:s ORIGINAL Расвев No, 105 
oF 1919. 
Marah 23, 1920, 
Present: — Justico Sir Asutosh Mookerjee, Кт. 
and Justioe Sir Ernest Fletcher, Kr, 
J. W. OREWDSON AND ANOTHEK 
—DaFÉ4DANTS—ÀPPELLANTA 
versus 
GANESH DAS HARI BUX--PraINTIFF— 
Interest Act a 
interest Ac of 1839), в. 1—Otwi. 
Code (Act V of 1908), a Ha а ms 


Suit for—Interest, pendente lite, whether can be 
claimed, 


Tn a suit forthe recovery of money representing 
the depreciation in the value of goods supplied 
interest cannot be claimed during the pendency of 
the suit, as the amount claimed is not a “debt” nor a 

sum certain” within the meaning of section of the 
Interest Act, butis unliquidated damages, and interest 
does nob run on such damages. [p. 208, col. 2.] 


Appeal against tue folliwing desision of 
Pr ue Chaudhuri, datei the 20th August 


Онапрнож, J.—The plaintiff is an im. 


porter of printed goods, He did busi- 
ness originally with Vesssy & Uo, of 
Manehester, That business — aontinued 


for two yeara 1908 to 1908 when ib waa 
taken up by the Valley Weaving 2o. and 
then by Cerwdson & Co, in 1910. The 
terms of bnsiness are set out in the 4th 
paragraph of the plaint, said to have been 
„Oartly expressed" in correspondense ' and 
partly implied." The olaim in this suit 
avises upon olausa (d) whioh rans as follows: 
— Should out and otherwise faulty pieces 
be found in the oases reseived, the plaintiff 
firm should examine one or more of the 
said oases as the plaintiff firm should 
think proper in order to arrive at an 
average of the proportion of faulty pieces 
in the said oases and on the basis of tie 
said average, el&im the usual allowanse of 
33-1/3ed percent.” Tha plaintiff made a 
complaint about the faulty pieses in Novem- 
ber 1912 in respeot of goods  resoived 
between September 1911 and Febeuary 
1912, and it is said that the defendant 
firm paid that slaim, This suit relates to 
faulty pieces said to have been reseived from 
February 1912 to 1914 in тезрваб of goods 
invoiced as perfect, it is sail that the 
plaintif made a complains ia  ra:paat of 
tnese goods, but the defendant firm did 
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not pay any attention to it and eventually 
Mr. Blair, an sgent of the defendant firm, 
same cut to India in 1914 when he asked 
Kerr. Tarrusk & Оо, of Osleutta to examine 
the goods and make a final survey arl 
report; that sneh survey was held on the 
17th Maroh 1914 and ib is said that a 
report was made by that firm that there was 
au average of 40 per sent, of unduly faulty 
pieaes, The plaintiff elaims upon the basis 
of that report the sum of Rs, 31,047 8 0 and, 
alternatively, that the said amount is fair and 
reasonable sompensaticn for “the damages 
and faults” in the goods, There was also à 
elaim for Rs, 4,098-4 as oustomary interet. 

The defendant firm pleads limitation 
and submits that sestion 13 of the Limita- 
tion Act does not apply as the defendants 
have never. carried on business in British 
India. The defendants deny the terms of 
business as alleged in the plaint and state 
that they are contained in the sorrespond- 
ense between the parties and that no terms 
were implied. They do not, however, set 

. out theterms. It is admitted that business 
transactions with the plaintif commenced in 
1910 and they state that the last shipment 
of goods was made in September 1913 
whieh is also an admitted fast. It is 
further admitted that Mr. Blair same to 
Oalontta in Marsh 1914 and he was shown 
some Saris upon which he informed the 
plaintiff that Kerr Tarrusk & Oo, would 
bo instructed to eximine а № ‘ваза ani 
maka their report to the defendant fira, 
but Mr. Blair did no5 acknowledge that 
the plaintiff firm's claim was jastified nor 
did he promise payment. They deny liabiluy 
for damages or interest and say that many 
of the plaintiff's claims were adjusted by 
awards made by the Bengal Chamber of 
Commerse and they claim Hs. 950 3 as due 
to them upon апоһ awards, 

Two matters may be disposed of at ono»; 
(1) the plaintiff admits liability to the 
defendants to the extent of Rs. 980-3 0, (2) 
As regards the question of interest, it was 
elaimed in the plaint as eusiomary, but it 
was olaimed at one stage of the hearing 
on the basis of a notiae, Plaintiff's Couasel, 
however, did not press this sliim aud it has, 
therefore, baga treated вз abandoned. 

The maia point for consideration is, what 
was the tera of business baswasa tha parciel 
iu respect of faulty `ріазэз Tae plaiatif- 
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undoubtedly made а вівіш at the end of 


- Novembar 1912 and the matter awaited the 


arrival of Mr, Blair. Blairaame to Cnloutta 
and examined some of the goods and then 
he asked Kerr Tarrusk & Oo., to examine 
them and make a report. It is unfortus- 
ate that the evidenee of Blair is not avail- 
able, He died on the 10th August 1918, 
but it is to be notised that, although the 
suit was instituted in June 1916, no steps 
were taken for his examination. The only 
oral evidence before me is that of the 
plaintiff on one side, and on the other side 
of Mr. N. Sarkar of Kerr Tarrusk & Co., and 
of Kishori Chand Mittra, & olerk of that 
frm, The plaintiff's version is as follows: 
that Blair, when he same to Calsutta, asked 
the plaintiff to open one баке said that 
he would examine it and settle the rates for 
the disputed cases; that Blair was there- 
upon taken to the plaintiff's godown and one 
oase waa opened whioh he meleoted, At 
that time there were over 90 oases in stook. 
Blair is eaid to have examined two paokages 
from the case he had seleoted about 40 or 
50 piecer, and that some out pieses were 
found amongst them. He said he had no 
time to examine the entire sontents of the 
ease and would send Kerr Tarruok's man 
to examine the goods, He put down on 
paper the result of his examination ; this 
was on the 19th February 1914. There 
was some diseussion, The plaintiff wrote 
o1& what had happened, but Blair wrote 
"No" agsross it and below that the result of 
hia ‘examination (Exhihit E) He said there 
were small holes and hook marks and 
pail marks, but the plaintiff said that they 
were big outs, The plaintiff says that 
Kerr Tarruck's man afterwards same and 
examined one ease. It was a fresh oase ; all 
the 400 pieses were examined and a report 
was made by him (Exhibit F). It was 
written out by oue of the plaintiff's man 
and Kerr Tarruck’s man signed it. That 
man had taken notes in penail and the 
plaintiff's man wrote the report ab his 
dietation, Out ofthe 400 ojeses examined, 
160 were found defesrive. Thus, 4) per 
sant, of tke goods were found faulty and 
an allowance of 331/3 per sent, is based 
проп it. The plaiotit ways he submitted 
bis bill on the 28th May 1914, Mr. 
Sarkar, saya that he was aiked by Blair 
to send a man to plaintiff'a godown Ёл 


290 
CREWDSGN t, GANESH DAS HARI BUX, 

take measurements of sut pieses out of a 
ease in stook. He said he sent a man 
who had no experience of survey and 
arbitration. The slerk, Kishorichand, says 
that he made а report after opening an 
original ease. He, however, said that the 
ease was pioked out by the plaintiff, whioh 
‘I am not prepared to аввәрё, and how 
it was an original ease that he examined. 
There is no evidense except that of the 
plaintiff that it was agreed by Blair that 
sueh examination was to be the basis of 
ealoulation for damages in respeot of all 
the goods as olaimed by the plaintiff. It 
is, therefore, necessary to refer to the oor- 
respondense on this point. The ase as 
regards the terms also depends upon the 
correspondence, an enormous quantity оѓ 
which has been put in. It’ was due to 
that faet that I had to reserve any judg- 
ment, Unfortunately, other work intervened 
and I was not able, much to my regret, 
to take up this matter earlier, but in- 
asmuch as there is very little oral evidence 
mostly of an ez parte character and the 
consideration of the ease mainly depends 
upon the воггезропӣвпве, I do not think the 
parties have been prejudiced by sueh delay. 

As regards the allowanae, I find as follows 
from the eorrespondenee. There is a letter 
from the defendant firm signed by Blair, 
dated 21st July 1910 in whioh they say 
that in respect of out pieses that the 
plaintiff had agreed to take them at a 
dissount of Rs, 50 per sent, That term was 
eventually altered, On the 8th September 
they said that they did not think that 
they sould possibly manage to allow more 
than 25 per aent., on  sesonds and ont 
pieces. The plaintiff replied that по one 
воша assept auts and jobs at less than 
one-third off the value of fresh goods, and 
they were prepared to aecept that discount. 
The defendant firm wrote on the 20th 
Ostober that they were not prepared to 
raise it beyond 25 per sent. allowanee, 
On the 10th November 1910 the plaiptiff said 
that the defendants must allow 38 1.8 
per sent, for euts and jobs, which they 
asserted was the universal rule of that 
business, On the Ist Dessmber 1910 the 
‘defendant firm said “Outs and jobs— When 
“wa see the new printer's work and the 
number of outs we may be able to manage 
'4o allow you 333 рег eent; On the 
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22nd Desember 1910 the plaintiff insisted 


upon 332 per cent. allowanee as the 
custom in the market. Оп the 20th 
April 1911 the plaintiff said ^ He ants 


and jobs; as was settled sometime ago, we 
hope there will not be any further mis- 
understanding .to shipping the outs and 
jobs to us and allowing us the 33} 
per cent, allowanee.” On the 27th April 
the plaintiff gave paoking instruotions about 
euts and jobs. The reason for the request 
was that вов process might be adopted 
as would simplify the division. of outs 
and jobs amongst the dealers “agoording 
to their sontraot for fresh quantity.” They 
asserted that the matter of allowanee had 
already been settled at 3834 рег верф, 
They also said that direstions were to be 
given to the paskers not to passa single 
piese of onts and jobs “even those with 
the slightest defest" with the fresh goods 
as that was likely to lead to disputes with 
the dealers. In a letter, dated tha 8th 
February 1912, the plaintiff somplained 
about the packing and said thatin future 
“faulties,” short pieses and damaged goods 
were to be sent in separato cases and 
not with the “perfests.” On the 8th 
February 1912 the defendants: required 
survey of oertain oases іп respeat of 
whioh somplaints had been made. On the 
80th May 1912 the plaintiff informed the 
defendants that they had reoesived frequent 
somplainta from their dealers under different 
They were complaining that many 
damaged and out pieces were coming out 
amongst the fresh goods with injuries 
specially at the borders. They said tbat 
they were sending by the mail a few 
pieses of soch Sartes and said that 20 to 
30 pieses on an average were coming out 
from every oase, The defendant firm 
replied that their packers could not have. 
been so grossly oareless, but having regard 
to the complaints they said there was no 
way out of it but to have an unopened 
package surveyed. It appears that in 
reapeot of the complaint the plaintiff mada 
on the 28th November 1912 about goods 
sent out between September 1911 and 
February 1912 ib was met by a payment 
on the 27th November 1913, The present 
slaim relates, as already stated, to faulty 
and damaged pieses reoieved between Feb. 
ruary 1912 and 1914, 
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On the 29th August 1912 the plaintiff 
sent a draft of the terms of business 
between themselves and the defendant 
firm, It sontained a olause about reference 
to arbitration to the Bengal Оһашћег 
Commeree of disputes arising regarding 
quality, finish, colour and other matters, 
There is а further clause in it, that olaima 
and disputes for quality, finish, shortage, 
damage, must be recognised np to four 
months after the goods have been landed. 
The defendant firm in their letter of 19th 
September 1912 did not agree to several 
of the items; they said that four months 
were mush too long, they oould only 
agree to 80 days, and said that they 
were enclosing two oopies of a muoh fairer 
agreement, and requested them to keep 
one and sign the other and return it. 
They added that until the matter was 
finally settled further business would te 
impossible. The plaintiff replied on the 
10th Ootober and said that they required 
four months to put their complaints regarding 
quality, finish, eto, as they sold their goods 
here allowing 90 days godown due. The 
defendants replied on the 3lst Ostober 
agreeing to some of the terms and not 
egcepting others. They repeated that four 
months were too long, but in order to 
meet the plaintiff they were prepared to 
allow two months only, They said that 
there were not many points that divided 
them and praotically those that did divide 
them were already arranged by the Manchester 
and Bengal Chambers of Oommeree ; they 
said they were awaiting the plaintiff's viewa 


and would then forward .him ihe agree. 


ment in duplicate for his signature. On 
‘the 21s& November 1912 the plaintiff said 
that he found that most of the terms 
were in order with the exseption of & 
few and that he was prepared to settle 
the matter about time if three months 
were fixed, but I find no asceptance by 
‚ the defendant of that term. It is quite 
slear that up to this time the terms of 
business were not finally arranged, There 
isa letter on the 13th Desember 1912 
and slao on the 9th January 1913 whish 
show that oertain terms were still under 
dissassion, although the parties treated 
Bome of the terms whish had been assept- 
ed as terms cf business settled; but those 
relate to matters other than those about 
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outs. On the 23rd Oetober 1913 the defend- 
ant firm said thet they had overlooked 
sending a final copy of the terms of 
business with duplisate for the plaintiff's 
signature which they were then enolosing, 
On the 29th November the plaintiff asknow- 
ledged two oopies of the terms and 
said that he was considering them. He 
repeated the same thing in his letter 
on the 20th November 1913. The terms 
of business were eventually not signed. 
There is a letter on the 28th November 
1912 from the plaintiff about “Outs and 
damages in the fresh.” He says: "As per 
our advise in our Jetters of some time 
ultimo we have been able to inspeot and 
find ont most of the sases with short and 
have drawn up a list of them found amongst 
the fresh, showing also the amounts charged 
and the amounts to be allowed as allowance. 
We hope this will have your careful atten- 
tion with the debit notes formerly sent and 
remit the amount at your early business." 
The debit note sent on that day had a 
solumn "less value 38.1.8 per eent.” The 
defendants acknowledged receipt of that letter 
ard debit note on the 19th Desember 1912 
aud said that as it was a large amount they 
wera making enquiries into the matter and 
would report later, On the 17th July 1913 
the defendants wrote that if the plaintiff's 
dealers were making complaints about quality 
they "would always like the matter to go 
to survey and whenever that happened 
they must have euttings return to them 
certified by the arbitrators that they were 
the basis samples upon whish they gave 
their award whether for quality, finish, 
solour, eto," The next letter about this 
matter is dated the llth Desember 1913, 
in whish the defendant firm said that 
they did not see that further oorrespondenee 
would be of mush use, They looked forward 
to an amicable settlement when their Mr. Blair 
reached Caleutta. 

Blair arrived early in February 1914, 
He had interviews with the plaintiff and 
examined some of the goods on the 19th 
February 1914. The plaintiff in his 
letter, dated the 19th February 1914, to 
the defendant firm at Manchester said that 
Blair had examined 40 *pieees out of whieh 
10 pisses were found faulty. Оп ће same 
date the plaintiff firm wrote a note for 
Blair's signature and «oeoe«opteneo, but Blair 
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wrote “No”. across it and wrote that he 
had found three pieses with holes not big 
ones but the others were out, 10 pieses 
with hooking needle marks, Тһе plaintiff 
said that be had made a mistake and 
Blair said that if & mistake was made it 
was one that sould be easily remedied. He 
asserted that he had not made a mistake. 
On the 27th February the plaintiff wrote 
“Regarding our olaim for the damaged 
pieses we have showed you one of the 
eases for your satisfastion and you admitted 
that our claim is quite justified and that 
we are to get the allowances. We expect 
to hear from you in settlement by return.” 
. Blair said in reply that he would see them 


again when he would open snother osase;. 


he also wrote that it bad been agreed 
between the parties that any disputes not 
amicably settled should be referred to the 
Bengal Chamber of Commerce, and be 
elaimed that right. Blair informed the 
plaintiff that Kerr .Tarrusk & Оо, were 
going to send a man to see the oase of 
gartes and they would report to him in 
Manebester. On the 4th Maroh he wrote 
that Kerr Tarruck’s.man would go on the 
6th to examine a ease of the saries whioh 
the plaintiff complained sontained faulty 
pieces. He also made over a letter address- 
ed to Kerr Tarruck’s man to tbe effeot 


thet be should examine a oase of red and 


yellow saríss No. 811, "He will take tbe 
ease number and will pass on to me the 
pieces faulty (that are nob во marked)." 
“He may also let me know whetber in his 
opinion there is anything to complain abont, 
taking into consideration that no firm sup- 
‘plies absolutely perfeot goods." This letter 
bears an endorsement on the back * Received 
these dameged pieces for inspection К. C. 
Mittra 73-14." On the 4th Maroh the 
plaintiff asked Blair for the г. port of bis 
previous inrpeotikn. Blair wrote on tlhe 
back сЁ. Њаё letter thet bis report wculd 
follow in due sovrse after his man’s inspea. 
‘tion on Fridsy the 6tb. He added that 
the 6) pieces were quite up to any body's 
standard for that style. On the 5th March 
he made a nots of his examination in 
resptot of the CÓ piecer, that he found four 
pieces torn to thg extent of Einohes. He 
also' noted tears io edger, hook marke, 
holes and other faults. He did rct sdn.it 
that all the above pieces were faulty, ard 
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said that many of them were & reas nable 
tender for that elass of goods.: Kerr Tar: 
ruck's man could not go onthe 6th, On 
the 10th Mareh 1914 the Bengal Ohamber 
of Commerse informed the plaintiff that a 
dispute relating to oertain other goods 
(о E 1969) had been referred to their 
arbitration bnt this matter was evidently 
On the i2th Marah 
the Manchester -rm wrote hoping that the 
dispute had been arranged amicably. Їп. 
Bpeation by Kerr. Tarrusk’s man actually 
took plase on the 14th Marsh The plaint- 
iff wrote on the 17th Maroh to Mr, Sarkar 
of that firm stating that Kisori Ohand 
Mitra bad ealled and inspected a full ease 
of saries marked G 311, Н 1147 containing ' 
400 pieces and found out that 160 pieces 
in all. were damaged, the length of the 
cuts’ varying from half an inah to 6 inches. 
There is a report by К. O. Mitra, dated 
17th Marsh. He said in it that he had 
examined one oase, the case above mention- 
ed, It sonfirmed the description given by 
tbe plaintiff. He added that some outs 
were in the middle of the pieces and some 
on the borders. He aid that as the 
plaintiff did not claim allowanse for the 
pin holes he bad not taken the. measure: 
ments of those holes, He stated that he 
fonnd 20 pieces badly stained. This report 
was sent to Manchester by Kerr Tarrusk 
& Co, on the 18th March with a note 
that the man hed found stains measuring 
irem 8 to 5 feet in length, although they 
had understood from Blair that some of the 
pieces might bave had stains merely 6 to @ 
inches square. The plaintiff also sent a ` 
сору of the report of Kerr Tarrook’s man 
io the defendant firm on the 14th March, 
In their letter, dated the 2nd April 1914, 
they said that В.һіг had arranged for a 
final survey to be beld of the goods before 
hia departure, ard, the report had been sent 
duly and that they expected the settlement 
instruations shortly, meaning payment, L 
believe, On the 80th April the plaintiff 
wrote about “Costs and damages"; “We 
learn that you will deal with the matter 
within the next incoming mail” On ths 
14th May they eomplaired about the de- 
ferdants' silerce and tbey said they expected 
to get their fins) deaisions by the next 
incomirg ша], On the 4th Jure they sent 
a detailed statement of their elaim “iy 
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sompliansa with the terms of our market" 
and requested immediate’ payment. Оп 
the 18th June the plaintiff said that he 
kad paid to his dealers the amount in the 
debit-note amounting to the present slaim 
in. suit “for the damaged goods as promised 
by you.” On the 25th June the defendant 
frm wrote to the plaintiff- that they were 
quite willing to settle the matter, bat they 
considered the claim an extraordinary one. 
They offered 188, 4d. per ease without 
prejudice, They added that small hook 
holes of { inch, 1 -inoh; 14 inehes or 
2 inshes eonld not some under the 333 
per oent. rate for allowanee, which 
only applied to big damages, If the 
plaintiff did not accept the offer he was 
to submit the- goods to arbitration. The 
defendant wrote on the 9th July denying 
that they promised to pay £2,060-16-2 
for damaged goods, There the matter rests 
so far as the aorrespondenee is concerned. 
Ont of the amount elaimed, £1,754 are for 
goods supplied in 1912 and £315 for goods 
in 1913, The plaintiff ot first said that 
there were 80 or 90 cases in stock in 1912 
but looking into his books of April 1913 he 
ssid there were *3. The plaintiff asserts 
that Blair said to him that there was no 
question about the allowance and that he 
admitted it was 582 per sent. of the price. 
On the date of inspeotion the plaintiff bad 15 
eases of saries No, 311. The plaintiff has put 
his ease that it was expressly agreed between 
him and Blair that the damages were to be 
paid at the above rate; but from the sorres- 
pondence, it does not appear that the plaint. 
iff asserted tbat there had: been any such 
agreement, The plaintiff had said in one 
of the above letters that the defendant firm 
had promised to pay, whieh the defendants 
denied. It is quite olear that the dispute 
was intended to be amicatly settled ; that 
Blair bi mself examined some pieces and then 
he suggested that one ease was to be opened 
and I think it may-be fairly held that Blair 
intended that the settlement was to be 
arrived at by inspection of one sage eelested 
out of the lot then instock and that was to 
be basis of the settlement In tat ease 160 
pieces were found fanl y. From the report 
. it appears that there were 76 рієвев which 
bad cuts ranging from 4 to 2 inches and that 
there were c4 pieces with outs between 3 
inehes and 6 inches and there were 20 
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pieass badly stained. The defendants in 
their letter of the 95th June said that 1 
insb, 1 inch, lj inshes or 2 inghes were 
small hook holes and sould not some under 
334 per sent.- rate for allowanee, No 
evidense has been given on behalf of the 
defendants that such hook holes are not 
taken into acsóunt. It із diffenlt to believe 
that. goods with 1 inah, 14 іпеһев, or 2 
inehes cuts ean be looked upon as hook holes. 
That letter is relied upon by the plaintiff 
as showing that the allowanee of 33i per 
sant, for damaged goods is not disputed. 
When the dofendant firm asked for an 
arbitration I think it waa then too late. 
The plaintiff had been told that amieable 
settlement wonld be arrived at upon the 
basis of the examination by Blair. I do not 
think he sould be asked to kesp the goods 
unsold indefinitely. Taking all the eirsum-- 
stances into consideration, the plaintiff was 
justified in thinking that the matter would 
be settled on the basis of the examination 
by Kerr Tarrnak & Co.'s man, It was the 
fault of the defendant firm that they had 
not appointed a better man if Kerr 
Tarrusk's partner's statement that. he was. 
not qualified as a surveyor or arbitrator ia 
accepted; but there was no question of 
survey or arbitration. His report was to be 
оп aselested original paskage. What he 
found in it, was to be the basis upon whish 
the allowanss was to be oasloulated. He 
undoubtedly was qualified for such work, 
Although I am riot prepared to hold that 
there was an~ express agreement for 334 
рэг sent. arrived af the interview between 
Blair and the plaintiff having regatd to the 
statement of the plaintiff that it is the ous- 
tomary rate and there being no express denial 
by the defendant firm that is not an allowable 
rate in respeot of outs and damages. I think 
the plaintiff is justiGed in asking for 293 per 
cent. The only point that the defendants 
Jefi open in their letter was about suta up to 
9 inshes. "I think having regard to that 
dispute it would be just to allow the plaintiff 
three fourths of the amount elaimed. There 
were 35 pieoes in that paskagg with outs up 
to linch. I think that ents above one inah 
ought to be taken into asenunt, I find thera 
was no term agre'd upon aa regards the 
period within which а mplaints wera to 
be made, There is everything to show 
that complaints were made within reasonable 
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time but the settlement was unreasonably 
postponed. 1 do not think that the 
plaintiff's olaim is barred’ by limitation. 


‘Sestion 13, Limitation Aot, I hold, applies 


to this ease. “Absent from British India” 
does not nesessarily imply previous presence 
here. The provision of the English Statute 
has been held to apply to absense from the 
United Kingdom of a defendant who has never 


“been there. Halsbury, Volume XIX, p. 56. 


See also Atul Kristo Bose v. Lyon $ Oo. (1), 
Rampartab Samrathrat v. Foolibat (2), Poorno 
Ohunder Ghose v. Sassoon (3). I allow the 
plaintiff a deeree for Rs, 23,285-10-0 less 
Ra, 980.8.0, that is to say, for Ra. 22,305 7-0 
with interest at 6 per sent. from date of suit, 
namely, 6th June 1916. I allow the plaintiff 
sosts on Seale No, 2 


Mr. A. A. Avatoom (with him Mr. Ameer 
Aly), for the Appellants, 
‘Sir B. 0. Mitter (with him Messrs, 
K. P. Khatian and N. Ohowdhury), for the 
Respondents, 


JUDGMENT. 


' Mooxuaser, J.—Thia is an appeal by 
the defendants from a judgment of Mr, 
Justies Ohaudhuri in a suit for recovery 
of money representing the depresiation in 
the value of goods supplied by them to 
the plaintiffs in a damaged  eondition. 
The plaintiffs oarry on business asa firm 
importing printed saríes and selling them 
to dealers. The defendants are a firm in 
London earrying on business вв exporters of 
printed saries, There have been transas- 
tions between the firms since 1910, and, 
üesording to the, plaintiffe, one of the 
terms and conditions of business was as 
follows :— 


. "Should eut and otherwise faulty pieces 
be found in the ossesreeeived, the plaint- 
iff firm should examine one or more of 
the seid oases вв the plaintiff firm should 
think proper in „order to arrive at an 
average of the proportion ‘o£ faulty pieces 
in the asid oases and on the basis of the said 
average, slaim the usual allowanos of 333 per 
sent." 


Ld 


(1) 14 C. 457; 7 Ind. Deo. (x. в.) 804. 

(2720 В. 761 at p. 776; 10 Ind. Deo. (н. в.) 1082. 
` (3) 26 C. 496 (Е. B.); 2 О, W. N, 269; 13 Ind, Dec. 
(х. в.) 829, 
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The plaintiffs further assert that on the 
basis of the survey of a sample -sase made 
on the }7th March 1914 by Kerr "Tarruek 
© Со, with the conourrened of both 
parties. The proportion of faulty -pieces 
was determined as per oent. The 
plaintiffs assordingly slaimed Ве, 31,047.8 0 
as from the defendants as due on faulty 
pieces invoiced in 191%, 1918 and 1914 
as perfeat goods. The plaintiffs further 
claimed a sum of Ra. 4,098.4 as customary 
interest on this amount from the 17th 
Maroh 1914 to the 29th May 1916, The 
defendants repudiated the slaim as largely 
exaggerated and denied liability for interest, 
Mr. Justice Chaudhuri has found in favour 
of the plaintiffs that the proportion of 
damaged goods should, on the basis of the 
survey by Kerr Таггпех & Oo., be taken 
at 40 “per sent. but he has come to the 
conolusion that ав the outs were of various 
lengths the depreeiation should be allowed 
ab the rate of, not one-third, but ren 
fourths of one-third, that is, one-fourth? 
Mr. Justice Chaudhuri has in substance 
held that the proportion of faulty goods 
should be taken to be two-fifths and the 
depresiation in value thereof should be 
taken at one-fourth. On this basis, he 
has allowed the plaintiffs a deeree for 
Rs, 23,285-10-0 less Rs. 9£0-3-0 (covered by 
previous awards), that is to say, a net 
amount of Rs, 22,305.7 0. The olaim for 
interest antecedent to the suit was 
abandoned in the Oourt below but interest 
has been allowed on the sum decreed 
from the date of sommenseument of the 
suit, The plaintifs Lave also been awarded 
costs. Both parties were dissatisfied with 
this deoree, The defendants bave appealed 
and have contended, first, that the plaint- 
iffs have not proved that 40 per cent. 
of the goods were damaged, sesondly, that 
as, asecording to tke learned Judge, 
the plaintiffs had failed to prove that 
the value of the damaged goods was 
depreciated by опе third, he should not 
have arbitrarily assessed the depreoistion 
at one-fourth; and, thirdly, that no interest 
should have been allowed before date of 
desree. The plaintiffs have preferred oross- 
objestions and have sontended that the 
depreeiation in value of the damaged goods 
should have been assessed at one third and 
that the evidence dops not justify a redug- 
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tion to one-fourth, whioh is not the ease of 
either of the parties. We are of opinion 
that the appeal must succeed іп part 
and the oross-objestions must also be 
allowed, ў 

Inthe appeal we have to бопвійег two 
elements, each essential for saloulation of tbe 
sum recoverable by the plaintiffs from the 
defendants on assount of the damaged 
sondition of the goods supplied. The 
evidence conalusively proves that an appre- 
siable proportion of the goods invoised as 
perfect were in faot damaged; indeed, this 
sonclusion of the Court below has not been 
seriously contested here. Consequently, we 
have to determine in the proportion of the 
damaged goods and the depreciation in value 
on aveount of their damaged sondition. 
Theoretieally, the ideal method would be, if 
the goods were still unsold and available 
for inspeotion, to-examine each plese and to 
determine ita depresiation in value. But 
even if the goods were available, such a 
prosedure would be manifestly impracti- 
sable from the point of view of trans- 
action of mereantile business. The plaint- 


iff stated in his deposition that when 
allowance for damaged goods is -fixed 
each овве is not examined, besause if that 


were attempted, it would not only be very 
diffieult to find room for the pieses taken 
out but also to fold them again; they sonld 
not plainly bé sold as fresh goods, beeanse 
the finish would inevitably get spoiled. 1% 
is obvions that, in these circumstances, 
recourse must be had to some method of 
averages. The question is, did the parties 
in the present case agree upon sueh a 
method. The sorrespondence between the par- 
tie, whioh is summarised in the judgment 
of Мг, Јовёіве Chaudhuri, shows that the 

parties did not reach an agreement on this 
' matter before 1914. In February 1914, 
Mr. Blair вате to Caloutta as the repre- 
sentative of the defendant firm. He 
opened one ease of goods on the 19th February 
1914 and examined two parsels, The 
parties were not, however, agreed as to the 
inferenee to be drawn from this partial 
examination of a single oase. Mr. Blair 
then arranged for the examination of another 
саве by Kerr Tarruek & Co. An offeer of 
Kerr Terruek and Co, actually inspeoted a 
ease taken at random on the 14th Mareh, 
The result of the inspection was that one 
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hundred and sixty pieces out of four hundred 
were found damaged; the length of the 
euts varied from half an ineh to | six 
inches, and while some of the sants were 
in the borders, others were in the middle 
of the pieses. The report of this inspeetion, 
dated the 17th Marsh 1914, further shows 
that 20 pieees had defestive aolours, that 
ie, were badly stained. The forwarding 
letter of Kerr Tarrusk & Оо, statea that 
although, aesording to Mr. Blair, some of 
the pieces had stains 6 to 8 inshes square, 
the stains, actually found measured 3 to 5 
feet in length. Thisreport and the forward. 
ing letter were sent to Manchester for 
information of the defendant firm. We 
are of opinion that the parties intended 
that the proportion of the damaged goods 
should be determined on the result of this 
inspection, The parties had earried on an 
ineonelusive sorrespondense on the subjest 
for many months; the representative of the 
defendants ваше to Caleutta for the pure 
pose, amongst others, of settling the matter. 
He himself made a partial inspeotion of 
one oase and then requested a well-known 
firm in the tradeto make an inspestion of 
another full ease. If Mr. Blair had intended 
that the result of this inspection should 
not’ be accepted as the basis for saleulation, 
he might easily have arranged for inspeetion 
of some more oases. The result of the 
inspection was scommunieated to the defend- 
ants; they did not suggest that the ease 
opened eould not be deemed a fair sample 
and they did not ask for examination of 
other eases. The present suit was instituted 
on the 6th June 1916, and the defendants 
made no attempt to examine Mr, Blair 
on sommission, till the let July 1918, The 
application was adjourned and Mr. Blair 
died on the 10th August 1918, Itis worthy 
of note that the applieation was not 
prosesded ‘with, though it ineluded the 
names of other members of the defendant 
firm ав possible witnesses. In these oir. 
eumstanses, we hold that Mr, Justice 
Chandhuri has sorrestly found that the 
proportion of damaged goods must be taken 
at 40 per sent. on the basis of the survey 
made by Kerr Tarrusk & Оо. with the son- 
eurrenee of both parties. 

Next somes the question of the extent 
of the depreciation due to the damaged 
sondition of the goods. Here, the applieation 
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of the prinsiple of averages is still more 
imperative from practical sonsiderations, 
than it is for the purpose of assertaining 
the proportion of damaged goods. The 
depreciation depends, not- merely upon the 
size, but also upon the losation cf the 
ants, while the depreciation due to stains 
must vary with size, losation and solour 
of the spote. In such siroumstanees, an 
almost infinite variety and gradation is 
possible, and a classification is well nigh 
impracticable. The plaintiffs assert that the 
usual allowance for depreciation is one-third. 
The defendants only generally deny the 
terms alleged by the plaintiffs but do 
not specifically osontradict the statement; 
they do not allege an alternative rate or rates. 
On the other hand, the plaintiff asserted 
on oath that other European firms, for 
instance, Ralli, Graham, Finlay Muir gave 
allowances on the basis of one third for 
damaged and cut pieces; 16 is significant 
that no attempt was made to cross-examine 
the plaintiff on this point, It is further 
worthy of note that when "euts and jobs,” 
are separately supplied, a 
one-third isallowed ор the prise for perfeet 
goods; the inference may, therefore, be 
reasonably drawn that the same rate would 
be allowed when these are mixed with and 
invoiced aa perfect goods. There is also 
some буійепов to show that previous olaims 
by the plaintiffe, though for small amounts, 
were paid by the defendants at the sama 
rate. - Finally, the sorrespcndence between the 
parties shows that the plaintiffs have con- 
sistently adhered throughout to the state. 
ment that the reduction in value is ва]. 
culated at one-third. , In their letter, dated 
25th June 1914, the defendants praotisally 
admit that thia is the rate, but allege that 
this rate is not applicable to outs not 
exceeding two inches; theydo not, however, 
State what, if any, spesial rate is applisable 
in such oases. We hold accordingly that 
the plaintifía have established that the 
reduction in the value of damaged goods 
must be ealoulated at one-third and we are 
unable to uphold the sonslusion of Mr, 
Justice Chaudhari that the rate is one. 
fourth, whieh ir, not supported by any evidenoe 
on the record. 

The. only other peint whieh requires eon. 
sideralion ie, whether the plaintiffa should 
have been allowed interest during the pen- 
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densy of the suit. It is plain that sush 
interest eannot-be elaimed under section 1 
of the Interest Act, 1839, as, the aum due - 
is neither a “debt” nor ‘a “sum oertain” 
within the meaning of that seetion. The 
only statutory provision whish authorises the 
Court to allow interest, in its diseretion, 
in such a ease is that sontained iu section 
34 .of the Code of Civil Prosedure, 1908, 
That sestion. sontemplates intereat 
in .threé stages, namely, (1) interest : 
prior to the institntion of the anit on the 
principal sum adjudged, as distinguished from 
the principal sum olaimed ; (2) additional in- 
terest on the principal sum adjudged, from the 
date of the suit to the date of the desree, at 
snah rate as the Court deems reasonable ; and 
(3) further interest on the aggregate sum ad- 
jodged, from the date of the deoree to the 
date of realisation or to such earlier date 
as the Court thinks fit, The sestion does 
not provide for payment of interest for 
period antecedent to the suit bnt it em. 
powers the Court when the deeree is for 
the payment of money, to allow interest 
pendente lite ав also interest subaequent to 
decree. We are not ealled upon to consider 
whether the plaintiffs can olaim interest prior 
to the institution of this suit, beaauss though 
guob interest was claimed in the lower Court 
as  oustomary interest," the elaim was 
abandoned at the trial. We have only to 
consider, whether interest pendents lite should 
have been allowed. We are of opinion that 
interest during the pendensy of the litigation 
should not have been desreed. The sum 
recoverable by the. plaintiffs is not & debt 
but unliquidated damager, and, as Westropp, 
О. J., observed in Рат, Hormasjt v. Commis- 
stoner and Deputy Commissioner of Customs, 
Salt and Opium (4), interast does not ran 
upon unliquidated damages, The rame view 
was adopted in Ruinsssur Biswas v, Hurish 
Ohundur Bose (5). We do not see why, in 
point of prinsiple, a distinotion should in 
this respest be made between interest prior 
to suit and interest pendente lite; interest 
prior to snit was clearly not recoverable for 
reasons stated іп Subramania Aiyar v. 
Subramania Atyar (6), Войди Sanyisiraiu v. 
Kotra Romamurthi (7), though the point was 

(4) 7 B. H. С. В.А. О, J. 89. 

(5) 11 C, 221 at p. 228; 6 Ind, рес (м, в.) 908, 

(6) 81 M. 250; 18 M, L, J, 245 8 M. L. T. 278. 
- 4T: 21 Ind Сав. 643; (1918) M. W. N, 874, 
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&pparently overlooked in Makamad |, Racuther 
v. British India Steam Navigation Company 
Limited (8) We may add that interest pendente: 
life ia not elaimed as damages for wrongful 
detention of money which the defendants 
had profitably invested [yee the observation 
of Lord: Masnaghten in Josnson v. Reg. (9)]. 
We oannot also overlook the faot that there 
was а substantial dispute between the 
parties as to the basis for assessment of 
damages, and the litigation itself lasted for 
more than two years in the Court of frst 
instanoe. In view of all these sirsumetances, 
we must hold that the Court shonld not allow 
the plaintiff's interest pendente lite. 

We may add, finally, that the plea of 
limitation whioh was overruled in the Court 
below, was not even menticued in the course 
of argument, though it was taken in one of 
the grounds of appeal. 

The resnlt is that the appeal is allowed 
in part and the  oross-objeotion also is 
allowed, The deeree of the Court below 
will be varied in two respeste, namely, first, 
the sum due to the plaintiffs will be aalenlated 
on the basis that the depreoiation in value 
of the goods delivered was one-third and 
not one-fourtb; and sesondly, interest will 
be allowed, not from date of suit, but only 
from date of judgment of the Court below, 
that is, the 20th August 1919. Subjest to 
these variations, the decree will stand 
sonfirmed, As the victory has been a divided 
one, eash party wil] bear his own costs of 
this appeal. 

FLRTCHER, J,—l agree. 


Appeal ailowed in parl; 
Oross objection allowed. 


(8) 1 Ind. Cas. 977; 82 M. 95 at p. 180; 4M. L. T, 
110 (F. B 5; 18 M. L. J. 497. 

(9) 1904) A. C. 817 at p. 822: 73 L.J, P. C. 11% 
91 L, Т, 284; 58 W. R. 267; 20 T. L. R, 697. 
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PATNA HIGH COURT. 
ÅFPEAL FROM ÀPPE.L.TE Dkca«g No. 319 
or 19.9, 

January 4, 1921. 

Present :— Mr, Justise Das and 
Mr. Justice Adami. 

Ном'вгв Babu BHUPHNDRA NATH 
BOSE AND ANOTHER — DEFENDANTS — 
APPELLANIS 
versus 
AMI PRASAD SINGH 4ND ANOTBER 
— Praintires 
GEORGES R. TOOMEY E-ar,, AND OTHERS 
— DEFENDANTS — ҢЕЗРО prats. 


Lease — Assignment of lease — Assignee, liability of, 
covenants, extent of, 


No action of covenant will lie against an assignee 
of a lessee except for breaches of covenant occurring 
while he із assignee. 


Appeal from а desision of the Distrist 
Judge, Mczaffarpore, dated the 19th December 
1918, affirming that of the Additional Sub. 
ordinate Judge, Mozaffarpore, dated the 
21st June 1917, 

Messra, S. O. Milter and. S. К, Mitter, 
for the Appellants. 

Mr. L. N. Singh, for the Respondents, 

JUDGMENT.—I am unable tô agree with 
the decisions of the Courts below. I will 
assume that the fastory, the lessee, covenan- 
ted to pay a portion of the rent due to the 
plaintiffs to the mortgagees of the plaintiffs. 
I will also assume—though I must not be 
understood as deciding the point—that the 
covenant was а sovenant toushing or oon. 


‚ serning the thing demised and as such bound 


the appellants as the assignees of the 
interest of the fastory. But it is well-ssttled 
that по astion of sovenant will lie against 
the assignee of the lessee, exeept for 
breaches of sovenant happening, while he ig 
assignes.” (See the sases cited in Smith's 
Leading Cases, Volume J, page 73). It is 
conceded that the present suit was institued 
for breaches of covenant that happened before 
the interest of tbe factory was purchased 
by the appellants, 

If the aotion on the sovenant will not 
lie against the appellants, I do notsee under 
what other principle the lidbility that waa 
of the factory could be fastenede on the 
appellants. The plaintifs as the lessora 
were, of course, entitled to proseed ‘againat 
the subject matter of the demise for’ their 
rent into whosceyer’s hand that subject-matter 
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might happen to be; but such an action 
would be an action for rent, not an action 
on the covenant. Even if we were at 
liberty to change the action into an astion 
for rent, it will not help the plaintiffs, 


besause it is oonaeded that the claim for: 


rentin respect of the period for whish the 
action has been brought is barred by 
limitation. А 

. The basis of the decisions of the Courts 
below is this : the faotory was bound to pay 
the rent to the mortgagees and the appellants, 
as the parohasers of the interest of the 
fastory, were likewise bound to pay the rent 


to the mortgagees. I assent to the first 
proposition, but  Í altogether dery the 
соггевіпевв of the second proposition, In my 


view, the appellants would be bound to pay 
the rent to the mortgagees only if the 
covenant onthe part of the factory wasa 
covenant running with the land and then 
only in respest of the period subsequent to 
their purehase. They, no doubt, remained 
liable for the rent in the sense that the 
plaintiffs sould prooeed against the thing 
demised for the resovery of the rent, but 
that liability was to the plaintiffs and not to 
the mortgagees. in my judgment, the de- 
fendants were not bound to pay to the 
mortgagees the rent inrespeot of the period 
elaimed in the astion, and the plaintiffs are 
not entitled to be re imbursed by the defend- 
ants, I would allow this appeal, set aside 
the judgments and deorees of the Courts 
below, and dismiss the action with costs 
throughout. 
Appeal allowed, 


CALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE DkOREE No, 2110 
or 1918, 

July 29, 1920. 

Present:—Sir Asutosh Mookerjeo, KT., 
Acting Ohief Justice, and Justice 
Sir Ernest Fleteher, Kr, 
BALARAM GURIA, AND ON нів DZATH 
ша Here AND LEGAL REPRESENTATIVE 
SANKAR OHANDRA GURIA, Мїнов, 
BY HIS NEXT F&IEND, CHAITANYA GURIA 
AND ÜTHERS— PLAINTIFES— APPELLANTS 

* versus 
SYAMA OHARAN, MONDAL AND OTHERS 


— DEFENDARTS— RESPONDENTS. 
~ Adverse possession—Co-owners— Possession, of one cos 
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owner, nature of-—~Appeal, second—Adverse possession, 
question of, mined question of law und fact— Finding of 
fact, whether binding—Inference from such finding— 
High Court, power of. 


Inasmuch as the possession of one co-owner is 
rightful and does notimply hostility, as would the 
possession of a stranger,the entry and possession of 
land under the common title of one co-owner does 
nob give rise to the presumption that such possession 
is adverse possession tothe other co-owners. Ordi- 
narily, the possession of one co-owner is for the 
benefit of all co-owners. [p. 800, cols. 1 & 2.] 

The question of adverse possession is a mixed 
question of law and fact, and although a Court of 
second appeal is bound to accept as conclusive a 
finding on a question of faot, yet where the question 
is whether from the facts found an inference can 
fairly be drawn that possession is adverse, it is a 
question of law, which that Court is entitled to 
investigate, [p. 801, cols. 1 & 2.] . 

Appeal against the desree of the Sub- 
ordinate Judge, Jessore, dated the 22nd 
of August 1918, reversing that of the Munsif, 
First Court, at Narail, dated the 81st of July 
1917, 

FAOTS appear from the jadgment, 3 

Babus Surendra Ohandra Sen and Hemend. 
ra Ohandra Sen, for the Appellants.— Plain. 
tiffs are the appellants, The appeal arises 
out of a suit for recovery of possession of 
land on declaration of title. The firat Court 
deoreed the suit. On appeal it was dismissed 


-on the ground that there was adverse pos- 


session. Having regard to the desision in 
Hardit Singh v. Gurmukh Singh (1), I sub- 
mit the desision ia not sorrest, There are 
findings to this effest that my vendor pur. 
ehased it from Jharn and Baikuntha who 
are admittedly twothird sharers. The 
question is whether their title has been ex- 
tinguished by adverse possession, See Doke- 
nath Singh v. Dhwakeshwar Prosad Narayan 
Singh (2) and Jatindra Nath Roy v. Sabidan. 
nessa Khatun | Narendra Bhusan Roy v. Jogendra 
Nath Roy] (3). That ruling has been followed 
in Hardii Singh v. Gurmukh Singh (1). There 
is no indication whether the mere faot of 
exclusive possession by one so-sharer will 
amount to adverse possession. In order to 
extinguish the title, I submit, there must be 
assertion of hostile title by other oo sharers. 


These are the principles. The lower Appels 

(1) 47 Ind. Oas. 626; 28 C. L. J. 487; 58 P. W, В. 
1918; 64 P. R. 1918; 24 M. L. T. 389; 20 Bom. L. R. 
1064; (1919 M. W. N.1; 91. W, 123; 1 U. P, L, R. 
(P. б.) 8 (Р. 0.). 

(2) 27 Ind. Cas, 465; 200. W. N. 61; 21 0. L. J. 
253. 

(8) 85 Ind, Cas, 36;12010, WAN, 1258,24} О. L. J. 
165, 
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late Court has not gone into that question, 
The first Court desides in my favour, The 
principal question is whether possession by 
co-sharer will amount to adverse possession. 
The lower Appellate Court, no doubt, finds 
against me, but he has not considered the main 
point, namely, the sole possession of ће jama, 

Babus Sarat Ohandra Roy Ohoudhuri and 
Mukunda Behari Mullick, for the. Respond- 
enta.—The question. here is whether the 


title of Baikuntha and otbers ever ceased, 


to subsist by adverse possession, It 
depends upon other sircumetanses. They 
were not here for fifty years; other two 
brothers were in possession, No rent was 
paid by them. Thetwo brothers who were 
in possession paid rent. They sonveyed a 
portion of the land to strangers. Mere long 
possession will not amount to ouster. There 
are other cironmstances. Неге the brothers 
in possession sonveyed a portion of it by 
registered dosuments at any rate, from 1870, 
the possession would be adverse. This is the 
finding. The Court of Appeal below same 
to the sonolusion that the possession was 
adverse. Since 1876 Harashand dealt with 
the property as his own. Is not that finding 
. sufficient ? No express notice is necessary, 
Your Lordships’ decisions are to the effeot that 
only notorious aots are sufficient. From 1876 
to 1901 I go on selling properties as my 
own. Ів that not suffisient to show that the 
possession isadverse P In the каби ај the 
whole of the property is described as his 
own; then he sells a portion of it. One of 
the brothers, Gangadhar, inherited hia share, 
The decision in Hardtt Singh v. Gurmukh 
Singh (1) is based on joint posseasion, See 
Ayennessa Bibi v, Sheikh Isuf (4). Mere non- 
participation will not do. The lower Appel 
late Court, taking all the circumstances into 
consideratior, has some to the proper finding 
that there was adverse possession. In Lokenath 
Singh v. Dhwaheshwar Frosad Naroyan Singh 
(2). Your Lordships laid down the prinsiple 
which has been the guidance of the lower 
Appellate Court, No open notiae is necessary. 
Registered conveyance is not an open act. 
The Subordinate Judge does not rely upon 
their non possession for fifty years but says 
that they left the plase for good. There 
are several kobalas, they show how Hara- 
chand dealt with the property as his own 


since 1284 aorresponding to 1876. These 
(4) 14 Ind. Ова. 722; 16 О. W. N, 849. 
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are the oireumstances upon whieh the 
Subordinate Judge came to the aonolusion, 
Your Lordships have laid down that adverse 
possession is a mixed question of law and 
fact. That is true. The findings arrived 
at by the Jower Appellate Oourt, I submit, 
are correct, ‘ 
JUDGMENT, 

‘Mooxensex, Аста. О, J.— This is an appeal 
by the plaintiffs in а suit for recovery of 
possession of land on declaration of title, 
The land belonged - to one Bhagirath “Majhi, 
who left four sons, Gangadhar, Baikuntha, 
Lakhan and -Jharu, Baikuntha and Jharn 
left the’ ancestral home and wentto resida 
in a different village. The plaiutiffs olaim 
title by purchase from the representatives 
of Baikuntha and Jharu. The defendants 
claim title by purshase from the repre. 
sentatives of the other two brothers, The 
substantial question in controversy between 
the parties ie, whether the title of Baikuntha 
and Jbaru was extingnished by adverse posses- 
sion on behalf of their brothers. The Court 
of first instance found that adverse posses- 
sion had not been established, and deareed the 
suit. The Subordinate. Jüdge has taken a 
different view, and has dismissed the suit. The 
Subordinate Judge haa found that Baikuntha 
and Jharu removed to another village ; that 
the predesessors-in-interest of the plaintiffs 
were not in possession fer 50 years ; that 
during this period the property was posses- 
sed by the so-owners ; that the predecessors. 
in-interest of the defendants have alone 
raid rent to the superior landlord, and 
have dealt with the property as their own 
since at least 1578, The appellants have 
contended that, assuming that these facts 
have been ‘correctly found, they do not 
show that the title of the predecessor of 
the plaintifs was extinguished by adverse 
possession on the part of their oo-owners. 

16 is plain from the judgment of the 
Subordinate Judge that he has not kept 
in view the prineiples applicable to sases 
of tbis obaracter, whioh must now be deemed 
to be well cettled and beyond eontroversy. 
The question bas been aonsidered by the 
Judicial Oommittee in three resent cases, 


namely, Corea v. Appuhomy (5), Mutiunayagam 


v. Втйо (6) and Натан Singh v. Gurmukh 
(5) (19'2) A. C. 280 at p. 236;-81 L.J. P. О. 151; * 
105 L. T. 836. Е 

(6) (1918) А. C. £67; 871. J. P, О, 146, 
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Singh (1), Tn the firat of these eases, 
Corea v, Appuhamy (5), Lord Masnachten 
sited with approval the distum of Vise- 
Chanoellor Page Wood in Thonas у Thomas 
(7), namely, that possession is never oon- 
sidered adverse if it сап Ыз referred t2 а 
lawful title, and held that possession of 
one во parsener sould not be held prima 
facie as adverse to other co-parnsers. Lord 
Maonaghten, however, added that in former 
times, before the Statute of William IV 
when the justies of the ease seemed to 
require it, Juries were sometimes dirested 
that they micht presume an ouster, This ів 
borne out by the judgment of Lord Denman, 
Q.J., in Qulley v. Dos d. Taylerson (8) 
where we find the following observations .:— 
"Generally speaking, one tenant-in-common 
- eannot maintain an ejestment against another 
tenant.in.sommon, beeause the possession of 
one tenant-in-eommon is the possession of the 
other, and, to enable the party complain. 
ing to maintain an ejestment, there must 
be an ouster of the party complaining. 
But, where the claimant, tenant-in-eommon, 
bas not been in the partisipation of the 
rents and profits for a considerable length 
of time and other  eireumstanaes sononr, 
the Judge will direst the Jury to take into 
eonsideration whether they will presume that 
there bas been an ouster; as to which вве the 
esses of Deo d. Fisher v. Prosser (9), Deo d. 
Hellings v. Bird (10) and Doe d. White v. Cuff 
(11). The same view was taken by Lord 
Dunedin in Muttunayogam v. Brito (6) and by 
Lord Buokmaster in Hardit Singh v. Gurmukh 
Singh (1). Among the cases in this Court, 
referenee may be made to the deoisions in 
Jogendra Nath Rey v. Baladeo Das (12), Ayen- 
nersa Bibi v. Sheikh Isuf (4), Lokenath Singh v. 
Dhwakeshwar Prosod Narayan Singh (2) and 
Jotencva Nath Roy v Sabidannessa Khatun 
[Narendra Bhusan Ray v. Jogendra Nath Koy! 
(3). In the words of the judgment in the first 
of these ense, the prinsiple may be stated in 
the following terms. The fundamental rule 
is that the entry and possession of land 
under the common title of one co-owner, 


(7) (1856) 2 К. & J. 70 at p. 88: 26 L. J. Oh. 159; 1 
Jur. (н. в.) 1160; 4 We В. 136; 69 E. R. $01; 110 В. R. 


pH (1840) 11.A. & E. 1008 at p. 1014: 3 P. & D 539; 
OL. J. (x. s.: Q B. 288; 62 В. н. 566: 113 Е, R. 607. 
* 19} (1774) 1 Cowper 217; 98 Е. R 1052. - 
(10) (#09) 11 East 49; POS E. R. 922, 
(11) (1808) 1 Camp. 178, è 
(12, 85 0. 961; 120, W. N. 127; 60, L. J, 735. 
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will not bs prasumed to be adversae to the 
others, but will ordinarily be held to be 
for the benefit of all The obvions reason 
for this rule is that the possession of one 
so owner is, in itself, rightful and does not 
imply hostility, as would the possession of 
a mere stranger. The law will nàyer con- 
tortious, unless from 
necessity ; on the other hand, it will воп: 
sider every possession lawful, the eommenoe: 
ment and séontinuanee of whioh is not 
proved to be wrongful; and this upon the 
plain .prineiple, that every man shall be 
preeumed to act in obedience to bis duty 
until the eontrary appears. In other words, 
the only difference between the possession 
of а во owner and other oases is, that 
asts, whioh, if done by a stranger, would 
per te be a dísseisin, are, in the oase of 
tenanoies-in.som mon, susceptible of. expla. 
ation consistently with the real title; aots 
of ownership are not, in tenanoies-in- ` 
eommon-acis of dissetsin; it depends upon 
the intent with whioh they are done and 
their notoriety: the law will not presume 
that one tenant-in-common intenda to oust 
another; the facts must be notorious and 
the intent must Бе established in proof, ' 
Now, if we apply these prinsiples to the 
саве! before ve, what is the position P Stress 
із laid on the fact that the’ predesessors 
of the plaintiffs left the village fifty years 
ago, and that the property was thereafter 
in the oseupation of their brothers. There ` 
is, however, nothing to indicate that their 
possession of the entire property was in 
its inception unlawful, On the other hand, 
the presumption is that the eo owners 
possessed tbe entire property in their obar- 
acter as co-owners as they were entitled to do, 
when the 'eo-tenants were in another plase, 
It is next urged that these co-owners who were 
in enjoyment of the entire profits alone, paid 
rent to the superior landlord. The obvious 
answer is that the rent to the supérior land. 
lord would have tobe paid in any event, as 
otherwise the tenaney would be sold ; and, 
it may be presumed that, when the entire 
rent was paid by the persons who took 
the whole profits, they only did what might 
be expeoted from them in the oirenmstances. 
It is then said that the absent co tenants 
did not put forward any spesial claim when 
succession took plaee by reason of death 
in the family. But this is sondust whieh 
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admits of an obvious explanation; the persons 
who were in possession as s0-owners would 
be entitle to oontinue in possession as во 
owners, notwithstanding the death of one 
or other of the oo-tenants. Finally, it is 
eonterded that one of the oo-owners has 
dealt with the land as his own since 1878. 
This statement is of a somewhat sweeping 
sharaster, On examination, it appears that 
on the 18th Maroh 1878 this 
transferred the entire lands or only & 
‘portion thereof (this ік a point upon whioh 
the two parties are not here agreed) to 
his infant nephew. Whether this was a 
real transaction, or not, may bea matter 
of doubt; the Court of first instanoe was 
inolined to the. view that this was a 
fictitious transastion. The infant, on attain. 
ment of age, on the 23rd Desember 1902, 
transferred the property to one Kunja 
Biswas (the sesond defendant), who, on the 
23rd Mareh 1908, transferred it to the 
first defendant, Shyama Charan Mondal. The 
Trial’ Court expressed the opinion that these 
frequent transfers were saloulated to oreate 
sonsiderable suspision about the reality of 
possession of the suoeessive transferees. The 
question thus arises, whether the sonvey- 
anoe of the 18th Mareh 1878 can be treated 
as an aot of ouster of the predesessor of 
the plaintiffs. We are not prepared to 
hold: that the mere execution of the ason- 
veyanae was an act of ansh notoriety as 
io imoress оп the predecessors of the 
plaintiffs that their oo sharers who livad 
in the village and osoupied the joint property 
intended to set up a hostile title against 
them. In our opinion, it is impossible to hold, 
onthe fasts found, that the title of the pre- 
decessors of the plaintiffs was extinguished 
by adverse possession, on the part of their eo- 
Owners. | 

It has been sontended on behalf of the 
respondents, as a last resort, that thia a 
matter with whioh we are not compstent to 
desl in second appeal, It is plain, however, 
from the decision of the Judicial Committee 
in the case of Lachmeswar Singh v. Manowar 
Hosasin (13) that the question of adverse 
possession which we have to determine 
is а mixed question of faot and law. In 
respect of tbe facets found by the lower 


(18) 19 T, А. 45; 19 0, 268; 6 Sar. Р, 0, J. 188; 19 
Ind. Dec, (x. a) 614, 
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Appellate Court, whieh is the final Court 
competent to deal with faote, we are bound 
to acsept them as eonelusive. But when 
we are salled upon to consider whether, 
from the fasts found, an inferense san 
fairly be drawn that the possession was 
adverse, it is a question of law whish we 
are entitled to investigate. The fasts found 
need not be questioned; ib is the soundness 
of the conalusion from them that isin 
question, and this is a matter of law _see 
also Ramgopal v Shamskhaton (14), Satgur 
Prasad v. Raj Kishore Lal (15), Ishan Ohunder 
v. Bishy Sirdar (16), Rajaram v. Ganesh 
Hari (17), Rajah Makund Deb v. Gopi Nath 
Sahu (181, Maruti v. Banubat (19), Venkatesh 
v. Bhavanishankar (20), Rajaram  Tuljaram 
v. Nanchand Tuljaram (21), Pandurang v. 
Anant (22), Ganapati Ambadas v. Raghunath 
Anunt (23). 

The result is, that this appeal is allowed, 
the desree of the Subordinate Judge set 
aside and that of the Court of first 


instanee restored with  eosts in all the 
Courts. 
Fustcaer, J.—I agree, 
Appeal allowed. 


(14) 19 T. A. 22% 20 C, 92; 6 Sar P. O. J. 247, 17 
Ind. ur 38; 10 Ind Deo. (м. в.) 63, 

(15) 65 Ind. Cas. 486; 42 A 152; 11 L. W. 384; 
(1920) М W.N.8: 240. W. N 394,38 М L, J. 259; 
18 А L.J. 285 2U P.L В. raids Bom. L. 
В. 461; 4F T A 197527 M L.T. 2 P. 0.) 

зо, 825; 1 C. W. N. 865; 2 Ind. Deo. (х. в.) 
12 


(17) 21 B. 9"; 11 Ind Dec. (x в.) 63, 

(^8) 25 Ind. Сав 285; 21 0. L J, 45, 

(19; 4 Вот, L. В. 821 at p. 808, 

(20) 5 Bom. L В. 174. 

(21) 5 Bom. L. В. 225, 

(22) Б Bom. 1.. В. 956 at p 9:8. 
T. (28) 4 Ind. Cas. 2414 11 Bom. L. R. 1087; 38 B. 
12. 
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- MADRAS HIGH COURT. 
FULL BENCH. 
Szcoxp Отуп, Arrear No. 662 or 1919. 
Овёођег 6, 1920, . 
Presenti—Sir John Wallis, Kr., Chief 
Justice, Justise Sir William Ayling, KT., 
Mr. Justice Sadasiva Aiyar, Mr, Justice 
Napier and Mr. Justice Krishnan. 
E.M. VISVANADHAN CHETTI 
AND OTHERS— DEFENDANT No. 2 
AND PLAINTIFES Nos, 1 AND 2— 
APPELLANTS 
' versus 
` ARUNAOHALAM OHETTI—DEFENDANT 


No. 1—RESPONDENT. 
Civil Procedure Code (Act V of 1908 ), s. 73 —Money 
deposited in Court tocredit of judgment-debtor—Subse- 
quent attachment--Rateable distribution. 


Where money i8 deposited in Court to the credit 
of а judgment-debtor before any _ Qeereo-holder 
“applies in exeoution to have it paid in satisfaction 

of his decree, it is lable to rateable distribution 
: _ among decree-holders who apply for execution either 
“pefore or after the receipt of the‘ money by the 
` Court. [p, 806, col. 1.] 
'` Seaond appeal against the desree of the 
Court of the Temporary Subordinate Judge, 
Sivaganga, in Appeal Suit No. 85 of 
1918, preferred against the dearee of the 
Court. of the Additional District Munsif, 
Sivaganga, in Original Suit No. 471 of 
1916. ii Р 

This second appeal eoming on for hearing 
on the 27th February 1920, upon perus- 
ing the grounds of appeal, the judg- 
„ments and dearees of the lower Appellate 
Court and the Court of first instance 
and the material papers in the suit, and 
upon hearing the arguments of Messrs, K. 
Raja Айат and V. Ramaswamt Atyar, for the 
Appellants, and of Messrs. А. Krishnaswamt 
Aiyar and M. Patanjali Sastri, for the Re- 
.spondent, and the case having stood over for 
consideration till the 5th of March 1920, the 
Court (Sadasiva Aiyar and Spencer, 25.) 
made the following 


ORDER OF REFERENCE TO A FULL 
BENOH. 

Spencer, J.—The question to be decided 
in this second ‘appeal is, whether money 
deposited in Court to the oredit of a 
judgment-debter before any. deoree holder 
applies in execution to have it paid towards 
the satisfaction of his decree should be 
dealt with on a system of priority when 
several desree- holders afterwards oome in 


INDIAN OAKES, 


VISVANADHAN CHETTI 0, ARUNACHALAM CHETTY, | 


- [1991 


. and apply to have it attashed or whether 


it should be rateably diatributed 
them. : 

In thia ease the money was deposited 
on Jannary 7th 1909 by the judgment. debtor 
in Original Suit No, 207 of 1908 to the 
sradit of his dearee-holder, Muthiah Chetty, 
and was about to lapse to Government on 
15th February.1916, when the appellants 
attached it on December 23rd 1915 in 


among . 


-exeoution of their decree in Original Suit 


No. 87 of 1913. The respondent (another 
desree-holder) same in later on, February 
25th, and obtained rateable distribution, 
notwithstanding the fast that the amount 
would have lapsed to Government by 


the date he filed his exeoution petition 
had it, not been for the appel- 
Jants’ diligence. The present suit was 


brought to obtain a re-adjustment of the 
order for rateable distribution passed in exeou- 
tion. . - : 

On the point of law, as stated above, 
there -is a considerable differance of opi. 
nion. 

Section 73, Civil Prosedure Code, does 
not in terms apply, beoause the ` money de. 
posited is not strictly speaking "assets held" 
in the prosess of exesution [Vide Sorabji 
Ocovarji v. Kala Raghunath (1) | and besause 
the persons desirous of having it paid tówarda 
their decrees did not apply for execu- 
tion before the money wasreseived, [Vide 
aes Ohettt v. Seshayyangar 
2), 

Order XXI, rule 52, Civil Prosedure Code 
has been held by Bakewell, J., in Suikeena 


‚Кайт Sahiba v. Muhammad Abdul Azis (3) 


to be the appropriate section of the Code for. 
disposing of such a fund but in his opinion 
that seation does not. standin the way of 
the Court making a rateable dirtribution 


- disregarding the order in which attashments 


have been made, as attashment does not confer 
any right of priority. A similar view was 


“taken by Sanderson, О. J., and Mookerjee, J., 


in Thakurdas Moti Lal v. Joseph Iskendar (4) 
on general prinoiples of justise, equity and 
good sonsoienoe. On the other hand, in the 


(1) 12 Ind. Cas. 911; 36 B. 156; 18 Bom, 1, „ 
1193 


(2) 4 М. 383; 1 Ind. рес. (м. в.) 1102. 

(8) 29 Ind. Cas. 239; 88 M. 221. 

(4) 41 Ind. Cas. 616; 440. 1072; 25 O. 1, J. 693; 
21 0, W. М, 887, n 
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latest reported ease of this Court in Umma 
"Venkatrainam $ Оо. v. Adamji Usman & Oo. 
(5) Oldfield and Seshagiri Aiyar, JJ., have 
laid down that in suoh cases the diligense of 
the first applicant should be rewarded by 
paying him in full before other dearee- 
holders are allowed to take a share; 
‘and this decision has been followed sinse 


in an, unreported ease, Civil Revision 
Petition No. 1309 of 1917 by Bakewell, 


Bakewell, J., in 38 Mad. [Sutkeena Katum 
Sahiba v. Muhammad Abdul Aziz (3)] follow- 
ed the practise in administration suits whish 
was fully diseussed in Soobul Ohundur Law v. 
Russick Lall Mitter (6). 

Seshagiri Aiyar, J., in his judgment in 
Umma Venkataratnam & Co. v. Adamji Usman 
$ Оо. (5), purports to follow the judgment 
of Wallis, C. J, in Tiruvangadial v, Thirucan. 
gadth (7), but the head-note in that case 
does not properly represent what was deoid. 
ed, 

Under these sirsumstanoes, I think that an 
authcritative deoision is needed for the 
guidance of Courts which аге hesitating 
whether under the compulsion of Aet XVIII 
of 1875 to follow the opinion of a single 
Judge reported in the authorised reports, 
or to follow the judgment of a Bench which 
has not been so reported, when the single 
Judge who pronounced the former judgment 
has віпве subseribed to the desision of the 
Beneh of two Jndges who took a different 
view, I would, therefore, refer the question 
stated at the beginning of this reference to a 
Fall Beneh. . 

Sapasiva Aryan, J.—I agree that the ques- 
tion raised ів an important one and as the 
answer is not free from diffioulty, it should be 
referred to a Full Benoh. 

In the old-sestion, the words were "are 
realized by sale or otherwise” and “prior 
to the realization”, In the new seetion, the 
words are “are held" and “before the 
receipt of sueh assets.” Ido not think the ^ 
ehange of language is very material The’ 
moneys whieh were held not liable to be 
distributed under old seetion 295 beoause 
they were not realised by sale or otherwise 


but were voluntarily paid into Court seem 

(8) 50 Ind. Сав. 925; 26 M. L. T. 82; (1919) M. W. 
“М. 628; 42 M. 692. 

ie 16 C. 202; 12 Ind, Jur, 807; 7 Ind. Deo, (м, в.) 


* (7)24 Ind; Cas, 617; 26 M; L, J. 364, 
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also to be governed by section 73 [Sse 
Vibudapriya Tirthaswame v, Yusuf Sahib (8) for 
the old law] (moneys whether in the posses- 
sion of the same Оопг or of another Court are 
attached by the prosedure laiddown in Order 
XXI, rule 52), 

Both the new saetion (73) and the old 
sestion (295) contemplated rateable distribu. 
tion only among those decreeeholders who have 
applied for execution before the receipt by the 
Oourt of the moneys sought to be operated upon, 
On that ground, sestion 73 does not, in 
terms, apply to the present oase, I am 
not quite sure of the other ground mentioned 
in my learned brother’s opinion for taking 
the case out of section 73, namely, that 
the moneys were not “assets held” in the 
prosess of execution. Iam inoelined to think 
that they are so held. The oase in Sorab. 
jt Ooovarjt v. Kala Raghunath (1) raferred to 
was a oase in whioh the assets were 
deposited by the judgment-debtor for the 
particular purpose of satisfying two indi. 
vidual creditors and henos, it was desided 
that the assets were not held in the prosess 
of exeoution, that is, as asseta to be dis. 
posed of by the Court in execution pro- 
osedings in acsordanse with the general 
provisions of the Oivil Procedure Оойв 
relating to exesution, ineluding section 73. 
In the present case, the assets remained 
in Qourt to the credit of the judgment- 
debtor and had not been earmarked by 
him to be paid to any of the competing 
decree holders Фп particular and when 
attashed, were (if seems to me) assets 
held in the prosess of execution, 

In deciding the diffisult point in dispute 
some weight has fo be given to the 
argument that the fast that the Legisla. 
ture specially provided for rateable distribu. 
tion among those competing desree-holders 
who had put in exesution petitions before 
receipt of assets is some indioation that 
the Legislature probably intended a different 
rule to be followed when the competition was 
between deoree-holders who put in exesution 
applications after the date of the reeeipt 
of assets, 


е 
d 


This second appeal same on for hearing 
on the 8th and 9th oP September -1920 
in pursuanse of the above Order of Referanse 
to a Full Beneh. f 

(8) 28 M, 880; 15 M. L, J, 202. 
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-Mr. K, Rajah Atyar (with him Mr. 
T. Romasawmi Adyar), for the Appellants.— 
When the Statute provides for rateable 
distribution under eertain conditions there 
eannot be anything as equitable rateable 
distribution or inherent powers of Court 
apart from Statute. The requisites of the 
section must be complied with. 

In the ease of а fund in Court atiaehed 
under Order XXI, гаје 52, Civil Prosedure 
Code, the proviso expressly resognizes 
priority. 

Adamii Usman & Co. (5). 
лгал, О. J.—The proviso is a remnant 
of the old Code whish resognized priority. 
You sannot rely upon it, | : 

The question is when such fund in Court 
besomes assets held by the Court. 

[Wuurs, О. J.— First take the oase cf two 
different Courts, one the attaching Court and 
the other the eustody Court. | 

Then the attachment ів ordered in terms 

of Order XXI, rule 52 and communicated to 
the eustody Court, The further procedure is 
preseribed by the Civil Rules of Practice, 
rule 179 and rule 180 whish convert the 
eustody Court into the distributing Oourt. 
* [WaLis, C. 7.— Еше 179 goes beyond the 
seotion, Why should the attaching deeree- 
holder be compelled to transfer his desrea to 
the Court where the fand is t] 

Therule is intra vires It provides the 
machinery for wo:king out the seope of 
rule 52. 

[Wauu:s, C. J — The eu-tody Court bar to 
transmit th- money to ths aitashing +o- ri 
and then it beo»mes liable to be rateab'y 
distributed under section 73.] 

My submission ie, no there is no such 
prosedure presoribed. f there are- several 
attachments by different Courts, what is the 
eust.dy Oourttodo P Why should priority 
cf attachment волѓег eny right in ғов в oaseP 
Rules 179, 180 will simplify matters and the 
oustody Court will distribute as provided by 
rule 52, 

[Cover. Take the ease of a single Court.] 

Yes. In such a case, the receipt of assets 
is when it first comes into Oourt. The 
language used is “where assets are held by a 
Court. There is only one Court not as 
many Courts as there are suite. г 

[Courr. Must there be a transfer to the 
eredit of the euit P | 

Answes, There is no warrant for that in 


Umma Venkatrainam ў Оо. v. 


the seation. Here there is an order to attach. 
The attashment makes it assets received by 
the Oourt, · The respondent’s application 
is later and he is not entitled to the benefit of 
sestion 73. 

Mr, A. Krishnasami Iyer, for the Respond- 
ent.—I am eontent to bring myself under ` 
section 78—I contend that I applied before 
assets were received. A bare order to 
attach is of no effest. It does not confer 
title or priority. The doctrine is well-settled, 
Here the assets must be deemed to have been 
received only later. 

‘Mr. Rawk Atyar, in reply.—If there was 
no reseipt of assets when the orderto attach 
was passed there was no subsequent order 
transferring to the eredit of the suit and 
henee also the order under section 73 will 
be bad. 

JUDGMENT, ý 

WaLLts, О. J,— The answer to the 
reference appears to depend on the eon- 
Strustion of Order XXI, rule 52 of the 
Code of Civil Procedure, which was first 
enacted as seotion 237 of the Code of 1859, 
under whioh the first attashing decree: 
holder was entitled, as the first judgment- 
creditor suing out a writ of fifa in 
England to have his claim satisfied in 
full out of the proceeds of exeaution, the 
surplus only being liable under the Codes 
to ratesble distribution among subsequent 
attaching creditors. Ii wae, however, retained 
as section 272 of the later Ordes under 
which, by virtue of section 295, now 78, 
the af авіа judgment-oreditors were 
obliged to submit to rateable distributicn 
with, but only witb, other desree bolders 
who had applied to the attashing Court 
fer execntion before the date spesified in 
the section, Now, it does not seem likely 
that the Legislature would have retained, 
and even extended the old seotion 217 by 
substituting the word “property” for” money 
or any seourity”, if it had  eonsidered 
that it would interfere with the due working 
of the procedure for rateable distribution: 
introduced by section 295, and would 
authorise the admission to rateable dia- 
tribution of deeree-holders who had ~ not 
enti.led themselves to rateable distribution 
under sBeetion 295 by applying for exesution 
to the Court in whioh the first attashing 
deeree holder’s deoree was being executed, 
but had themselves -subseqaently to the 
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first attashment, attashed the. property iu 
the Court whish had the cistody of 
hereinafter ‘oalled the oustody Court. 
procedure for ‘rateable distribution under 


ib, 
Tha 


section 295, now 73; applies to attached 
property in the eustody of a Court just 
аз muoh as to any other kind of attached 


` property, and іп my opinion precludes any 


r 


. property is money, 


rateable distribution on equitable grounds 


of" property attashed under rule 52 among 


any other slass of dearee-holders, 
' The section, which is now rale · 52, 
pressribes a form of attachment for property 


whioh is “in the апзбойу of a Court ог 
any "Publio Offer" ‘and "under the attach. 
ment is to be held ~ subject to the 


farther orders" of the attashing Court, 
Where ihe property attached is іп the 
enstody of a Pablio Officer, it is olearly 
the duty of the attaching Court to provide 
if necessary for the realization of the 
property and to divide the prosesds of the 
realization rateably between the attaching 
desree-holder and the other deoree-holders 
who have applied to. it for exeention 
before it reaeived such proceeds in satisfac: 
tion of their decrees. If the attached 
it is now, in my 
opinion, the duty of the attaching Court, 
having regard to the provisions of seotion 
295, to. call on the Publio Officer to pay 
it into Oourt and to deal with it in the 
same, maner, When the property attashed 
is in the sustody of a Court it is equally 
to he held by the onstody Court subjest 
to the further orders of the attaching 
Court and subject also to the proviso 
whieh has next to be examined which 
dose not, in my opinion, either relieve the 
attashing Oourt of the duty of getting in 
and distributing the money ог proseeda 
of realization, if available, and distributing 
them among the desree-holders entitled 
under section 295, now 73, or authorise 
the custody Oourt * to embark 
on another sort of rateable distribution 
among another lass of deoree-holders. 
The ‘proviso only says that “any question 
of title or priority arising between the 
decree. holders” (meaning the decree-holder 
who had made the attachment) "aud any 
other person not being the judgment- 
debtor claiming to be interested in such 
property by virtue of any -assignment, 
attachment or otherwise, shall he determined 
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by вовћ Court," the custody Court. This 
will inelude slaims questioning the title 


of the jadgment-debtor and other oases, 
bat, taking the present easa of the property 
in the ‘sustody Court being made the 
subjest of several attachment in exeontion of 
several desress, the custody Court is then, in 
my opinion, required by the proviso to "deter- 
mine’ which of these attachments is entitled to 
priority, and, in the absenee of any legisaltive 
provision, (sestion 63 whioh has given 
rise to difficulties which need not now be 
considered does not apply to the present 
oase), to award such priority to the first 
attachment in date because that attachment 
besame complete on the service of the 
notice on the custody Court and subse- 
quent attachments cannot, in the absense 
of express legislative provision, affeot the 
right of the first attaching  ereditor to 
have the attashed property realized in 
exeoution of his desres and distributed 
rateably among the deéree-holders entitled 
under sestion 295, now 73, iu satisfaction 
of their 'deerees. If the other decree- 
holders want to share in the rateable. 
distribution, their proper sourse is to apply 
in time, if they san, to the attaching or 
executing Oourt ; and if, instead of doing 
во, they choose to attash the property in 
the eustody Court, the result will be that 
the attaching decree holder who is sesond 
in point of time will be entitled to proeeed 
in exeoution against any balance that may 
be left in the hands of the sustody Court 
after the full satisfaction of the dearee 
of the first attashiog deorse holder and of 
the other deoree-holders who have entitled 
themselves to rateable distribution under 
sestion 295, now 73, in exesuting his desres, 
For these reasons, l am of opinion, with 
great respest, that the desisions in Swikeena 
Katum Sahiba v. Muhammad Abdul Аі (3) 
and in Thakurdas Mott Lal y, Joseph Iskender 
(4). allowing rateable distribution among 
desree holders attaching the property in 
the sustody Court should not be followed. 
The same principles must be applied in 

ihe present ease in whioh *the attashing 
Court and the enstody Cour are the same, 
The fact that money was lying in Court 


‘to the credit of the jadgment- debtor in 
‚а suit other than 


that in which * the 
attashments were made does поё make it 
assets “held һу a Ооп” within tha 


x 


806 
YISVANADHAN OHETTI €, ARUNAOHALAM CHETTI, 
meaning of sestion 78 whieh clearly refers 
to assets levied in exeoution or. paid inta 
Oourt in satisfaction of the deosree under 
execution, and not to assets lying. in the 
same Court to the oredit of the judgment- 
debtor in another suit. Sueh assets may, 
of sourse, be attashed by the Court in 
execution of another decree of the same 
Court. The Code does not say how such 
attaohment- is to be made. The order 
“attach” appears to be sufficient, though, 
of eourse, some resord of the attashment 
must be plased among the records of the 
suits to the eredit of whioh the money 
is lying. On the other hand, the order 
of attashment does not of itself effest a 
transfer ‘to the oredit of the suit in 
whieh the attachment is made so as ёо 
constitute a reeiept of assets within the 
meaning of section 73. The money may 
not be available as being already subjeot 
to another attachment possibly in another 
Court, and it is only when the attaching 
Court somes to the aonelusion that there 
is no objeetion and orders the transfer of 


the money or so much as is neses- 
sary to satisfy the deoree-holders who 
have applied to it for execution, to be 


transferred to the eredit of the first attaeh- 
ing oreditor's suit which it is engaged in 
exesuting that there can be said to be a 
reseipt of assets within the meaning -of 
sestion 73 and that a rateable distribution 
ean be made. Judged by this test, the 
respondents in this appeal were entitled 
to rateable distribution, not on the grounds 
assigned in the lower Courts and referred 
to in the referenee, but under seetion 73, 
Civil Procedure Code, because they applied 
for exeeution of their deerees to the Court 
exesuting the first attaching  ereditor's 
deoree before the reseipt of assets by that 
Court. The appeal, therefore, fails and is 
dismissed with costs, 

AxLING, J.—I agree. 

NAPIER, J.—I agree. 

Sapastva Alyas, J.—I agree with my Lord 
in his reasoning and in his conclusion. І 
shall, however, say.a few words of my own 
ргіпсіреПу on the question “what further 
reseipt of assets” means. In our referring 
orderg, Spencer, J.p and myself held that 
gestion 78 of the Civil Procedure Code” 
did not in termsapply to the present ease. 
Spencer, J.'s reasons were two, namely,. 
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"the money deposited" was 
"assets held" within the meaning of 
those words in that seetion; and (2). 
beoause exeontion was not applied for. 
"before the receipt of" sueh assets within 
the meaning of these words in that same 
seotion. My sole reason was the reason 
No. 2 of Mr. Justise Spenser as I was 
doubtful about his reason No. 1. On the 
further eonsideration which I have been 
able to give to this oase, I am satisfied 


(1) besause 
not 


that the seeond reason also is not valid. 
as the words before receipt of such 
assets” in sestion 73 though mush more. 


slear than the words “prior to the re- 
alization” in the old section 295 (realiza- 
tion having been a word of sontroverted: 
meaning) must themselves be qualified by 
the understood words “levied in the course 
of exesution and paid into Court in satis- 
fastion of any of the deerees under execu- 
tion or transferred for purposes of exeoution 
to the eredit of one or more of the desrees 
under execution.” ў 

In the present саве, the assets seem not 
to have been “received” in this sense till 
long after the dates of the two attashments 
in question and in faet, till the money . 
was impliedly so transferred to the oredit 
of one or both of the desrees jast before 
the order was passed for rateable distribu- 
tion. Непее, sestion 73 slearly applies. 

As regards Order XXI, rule 52, the 
proviso in the 2nd paragraph is an exseption 
to the Ist paragraph and the words 
“question of priorty by attachments” in 
the 2nd paragraph, in my opinion, were 
intended to inelude questions of priority 
arising by reason of attashments made by 
several exeouting Courts but not questions 
of priority. arising out of attaehments made 
by deeree-holders exesuting through the 
same Courts where the latter Court ia 
not the eustody Court, | 

I think that portions of rales 179 and 150 
of the Civil Rules of Practise whioh require 
that the Court should proceed in certain 
oases mentioned in rule 179 as if the 
desree-holder was an assignee of the 
judgment-debtor and require, in sertain 
eases mentioned in rule 180, that “the 
exeoution petiton shall ask that the desree 
may be transmitted to the custody Court," 
are ultra vires as being inconsistent with 
the rights and privileges given to deeree. 
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holders and their assignees in the old 

' Civil Prosedure Code and as not having 
been framed in the manner and by the 
authority prescribed by the new Oode for 
the making of valid new rules and for 
altering existing rules. 


Rules 179 and 180 of the Civil Rules 


of Practise are, however, very sonvanient 
rules and, if followed, would markedly 
diminish the numbsr of oonflists among 
orders passed by different Courts as the 
direstions in these rules when followed 
have the effest of converting the  eustody 
Court into the executing Court. I would, 
therefore, suggest to the Rule Committee 
‘to take up this question and frame new 
rules on the lines of Rules 179 and 1£0 
- of the Civil Rules of Practise to avoid as 
far as possible піве, intricate and diffionlt 
questions as regards the confliot of jurisdio- 


tion and powers among Oourts being 
litigated in exeeution proceedings. 
KRISANaN, J.—As I agree with the 


judgment of the learned  Ohief Justice 
who ‘has dealt with the oase very fully. 
Y shall only briefly state my reasons. 

* It seems to me that Order XXI, rule 52, 
Civil Prosedura Code, is the provision for 
the- attachment of money or property in the 
custody of any Court whether that Court 
be the same Court as the attaching Court 
or в different Court. There is no limitation 
on the point in the wording of the rule 
and there is no other provision for attach- 
‘ment when the attaahing Court and the 
"eustody Court” are one and the same. 
When the two are the same, it seems to 
me that, a3 attaching Court, it will aot 
in. the suit in which the attachment order 


was made, and as onstody Court, in the 
suits in which the money or property 
^ attached was brought into Court, This is 


the only distinotion that I can see when the 
Oourt acts, 

As the onustody Court, it will decide in 
the latter suit the questions arising onder 
the proviso to rule 52 sush as questions 
of title arising in olaim petitions under 
rule 58 and if there are attashments by 
more Courts than one on the property, 
questions as to whieh attachment har 
priority. After deoiding these it will hold 
the property, as the rule direste, subjeat to 
the furthér orders of, the Court whose 
pttachment it has held to have priority 
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whether it is the same Conrt or another 
Court. The position is just the same 
whether the sustody Court ig the same 
Court as the attaching Court or a different 
Court. 

The oustody Court has, in my view, 
nothing to do with the distribution of 
assets under the Code, as it has to hold 
the property subject to the further orders 
of the attaching Court, and seation 73 of the 
Civil Prosedure Code has no appliestion in 
the custody Court. If the property attached 
has to be'sold to sonvert it into money, tho 
attaching Court will take the nesessary steps 
under the rules for sale in the Code as in the 
oase of any other property attached, But if 
itis money in the hands of the custody 
Court, the attaching Conrt may direst the 
money to be paid over fo itself, 1% is only 
when the. attashing Court gets the money 
into its hands, so as to ba available for 
distribution that seetion 73, Civil Pro- 
cedure Code, comes into play; rateable 
distribution will then have to be given 
to all deoree-holders who have brought 
themselves under the terms of the seotion 
by having applied for exeoution prior 
to the reseipt of such assets. When the 
attaching Court and the custody Court are 
the same, it seems to me that an order 
should be made by the Oourt asattaching 
Qourt for transferring the money from the 
suit in whioh 16 oame into Court to the 
suit in whish the attachment took place, 
It is only when this is done, the Court 
as attaching Court ean properly be said to 
have received the assets and to hold 16 
within the meaning of section 73; and 
deoree-holders who have attached prior to 
that are entitled to rateable distribution. 

This view, 16 seems to me, is in completo 
accord with the provisions of the Code ard 
applies the statutory rule of  rateable 
distribution to all oases ineluding property 
There is no 
necessity to treat the ease of such pro- 
perty as different from the ease of other 
properties as regards rateabladistribution and 
as an exception to the general rule, -and -to 
rely on equitable prinéiples as was"'done in 
Thakurdas Mott Lal v, Joseph Iskander (4) and 
in Sutkeena Katum Saliba ү. `. Muhammad 
‘Abdul Aziz (8). “In fact, ‘when there ів a 
statutory rule governing the case, (Неге is 
no room, in my view, for the application 
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of equitable prinsiples and, with all respeet 
to the learned Judges ‘in the  Caloutía 
and Madras oases, I agree that they 
should not be followed. The Code makes 
no difference between: propsrty in the 
enustody of the attashing Court itself, 
property in the custody of other Courts 
or in the eustody of Publis Officers and 
property in the possession of other persons 
as regads the method of distribution; the 
differenes under the Code is in the method 
of attashment and in the mode of deoision 
as to its effeat and validity. After the 
assets have been realised by the exesuting 
Court, section 73 of the Civil Prosedure 
Code applies to all of them equally. If the 
other deeree holders sannot bring themselves 
within tbe sestion the decres-holder under 
whose attachment the assets were realised 
must be paid in full, for seetion 73 is 
the only provision whieh enables other 
desreé- holders to share with him. "See Umma 
Venkatrainam & Оо. v. Adami Usman $ Oo. 

Applying this view to the persent osse, 
the sesond appeal before us faile, and I 
agree to its being dismissed with costs, 

М, б, P. 

Appeal dismissed, 


PATNA HIGH COURT. 
APPRAL FROM APPELLATE Decrees No. 307 
or 1919. 
January 4, 1921. 
Present :—Mr. Justice Das, and 
Mr. Justice Adami, 
MAHESHWAR PRASAD SINGH 
AND OTHERS—APPELLANTS 
versus 
BABU RAM RAI AND OTHERS— 
RXE8PONDENTS. 
Mortgage — Accretion to mortgaged properiy—Inten- 
tion to keep accretion as separate acquisition —Merger 
— Redemption. 


е 
The general principle is that any acquisitions by 
the mottgagee.are treated.as accretions to the mort- 
gaged, properties andeare, therefore, subject to 
redemption. But though the mortgages may treat 
the acquisitions as accretions tothé mortgaged pro- 
perty, bê int, if he chooses, keep them for his 
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own benefit and distinct from the mortgaged 
property. [p. 309, col. 1.] - 

Appeal from a deosision of the District 
Judge, Mozaffurpore. 

Messrs. S, H, Imam, Siva Saran Laland 
Sant Prasad, for the Appellants. ` 


Messrs. Rajendra Prasad, 8, О. Mitter and 

B, N. Mitter, for the Respondents, 
JUDGMENT. 

Das, J.—I am of opinion that the 
matter must be resonsidered by the learned 
Distrieb Judge. The Court of first instanoe 
resorded a finding to the effest that the 
lands in dispute wera the tanansy landa 
of- the- mortgagors and of Harakh. I do 
not understand the learned District Jndge 
to- dissent from thia view, but he has 
recorded a finding that “the land must 
have been settled with the mortgagora 
by the vzerpeshgtdars,” Не gives as his 
reason for this finding the faot that there 
із no mention of any suoh holding in the 
zerpeshgt deed itself. I am wholly unable 
to follow this line of reasoning. The faot 
that there is no mention of any such 
holding in the cerpeshgi deed ia no doubt , 
consistent with the case of the plaintiffa 
that the lande, being the’ bakasht and 
sirat lands -of the mortgagors, passed with 
the mortgage and formed part of the mort- 
gage security without any express mention; 
but it is also consistent with the case of 
the defendants that the lands. were the 
tenanay lands of the mortgagora and did 
not form part of the mortgage-sesurity, 
In my judgment, a mere perusal of the 
zerpeshgi deed does not deside the question 
whieh must be determined on the evidence 
in the oase. The defendants strongly rely 
upon the fast that, so far as 11 bigkas 
belonging to the mortgagors are вопвегпей, 
they were undoubtedly in the possession of 
the mortgagors and were purchased by the 
mortgagees in exeoution of a rent-decrea 
against them. They argue that this 11 
bighas aould not have passed to them as 
part of the mortgage-seaurity. 

To this the answer is that they did 
pass along with the mortgage, but were 
subsequently settled with the mortgagors 
by the mortgagees. Unless the plaintiffs 
ean establish the fast of the subsequent 
settlement by aogent evidence, they must 
fail on this point. The finding of the 
learned District Judge on this point is defeo- 
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tive inasmuch as it is based not on evidence 
bnt on surmise, 
But it seems to me that the learned 
: District Judge did ‘not altogetber reject 
the theory that these lands were the tenansy 
lands of the mortgagors: He has considered 
the question of merger whieh sould only 
` ariga if-in faet the lands were the tenanay 
lands and not the bakasht lands of the 
mortgagors. І will assume for the moment 
that the lands were the tenaney lands of 
the mortgegors, The plaintiffs! ease is 
that they - are still entitled to  resover 
possession of these lands on redemption 
аз an asaession to the mortgage-security, 
The general principle, well recognised in 
England, is that any!acquisitions by the mort» 
gagee are treated as accretions to the mort- 
gaged property and, therefore, subjest to re- 
demption, The Lorda of the Judicial Com- 
mittee saw no reason whatever for not extend- 
ing thedostrine to India, especially if it appears 
that the mortgagee had pseuliar means or 
facilities for making the purshase as mort- 
gagee in possession. But though the mort- 
gagee may treat the acquisition as asoretion 
to the mortgaged property, he may, if he 
shooses, keep them for his own benefit and 
distinst from the mortgaged properties. The 
question, therefore, arises, did the mortgagees 
treat these acquisitions as merged in the 
mortgaged properties, or did they keep 
them for their own benefit separate and 
distinct from tbe mortgaged property. 
The learned Distrist Judge has again 
recorded & finding that they did not keep 
these acquisitions alive as distinet from 
their rights as zerpeshgídars, This finding 
would ordinarily be biading on us in 
sesond appeal; but in this osse it is quite 
clear that the learned Judge did not“ take 
into consideration many important fasts 
which may have an important bearing on 
the question at issue. It is necessary for 
the determination of this point and for 
the gnidanee of the Court below, to deal 
with certain antecedent events, On the 30th 
September 1885, Ram Baran; one of the 
morlgdgees, who had half the share in tha 
advancé inada to the mortgagors, sold Бі 
interest ав mortgagee to Matukdbari, grand- 
father of the defendant-appellants. On 
the Ist Oétober 1685 Shedrandar, son of 
Matukdhari, purchased Ram Baran’s shard 
of theàé holdiPgs fróm Ram Baran. Ой 
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the 26th Oatober 1903 Basist and Attam, 
who were the other mortgagees, sold their 
interest as morbgageea to Matukdhari, So 
far as their sharga in the tenaney landa 
аге -вопвегпей, they dealt with them in the 
following manner :—On 8th January 1890 
they mortgaged 4 bighas, 6 kattis and 5 
bighas, 15 kattas to Mathura, another son of 
Matükdhari. Onthe9th July 1891 they again 
mortgaged the same lands to Mathura and 
on ‘the 26th Ootober 1903 they sold the 
mortgaged lands to Matukdhari, The 
documents of sale in favour of Matukdhari, 
so far-as the lands of Basist and Attam 
are eonoerned, and in favour of Seo Nandan, 
so far as the lands of Ram Baran are 
soncerned, dessribed these lands as anses- 
tral kashi. The  mortgage.deeds exesuted 
by Basist and Attam in favour of Mathura 
also described these lands as kasht lands. 
The learned Distrist Judge says that the 
statements in these deeds are not binding 
on the plaintiffs, This із not wholly eorrost. 
On the question whether the lands were 
the hasht lands of the  mortgagors, the 
statements made in these doouments may 
not bind the mortgagora, but on the question 
whether the mortgagees treated these lands 
as merged in the mortgage-seourity, thé state: 
ments made in these dosuments are not only 
evidense against the plaintiffs but very Strong 
evidenes, It was for the mortgagees to treat 
these lands as merged in the mortgage. 
security, or it was for them to keep them 
alive as tenant lands distinat and” spart 
from the mortgage security, All these 
dosuments show that they treated these 
lands as kasht lands; that is to say, ай 
diatinef and apart from the mortgage- 
sesurity. І am of opinion that the learned 
Judge committed an error in not taking 
the statements made in these dosumenta 
as strong evidence of the intention of the 
mortgagees. 

Apart from these statements in these. doou- 
ments, thé learned District Judge should hava 
taken into consideration the fast that, while 
Matakdhari purohased from Ram Baran 
bis interest as a mortgageee on the 30th 
‘eptember 1885, he took the dosument of 
sale of the tenancy lands on the Ist Osto- 
ber 1883 in the pame of Sheonandan. The 
matter is not one of fofmality but one of 
substanse, In England merger is. often 
avoided through the intervention ofa trustee 
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and Matukdhari may well have thought 
that no question of merger sould possibly 
arise if he took the sonveyanse іп the 
name of .his son Sheonandan. It is not a 
question of deception at all but one of intention. 
The fact that Matukdhari fook the воп. 
veyanoe in the name of his son Sheonandan 
suggests an inference to my mind that 
he intended to keep these tenanoy lands 
for his own interest distinct and apart 
from the mortgage-sesurity. The same 
sonsideration ‘applies to the mortgages 
whish he took in the name of his son 
Mathura. 

So far as the tenaney lands of Harakh 
are concerned, (and there is no dispute 
that the 9 bighas of Harakh were tenanay 
lands), the question is a little more diffionlt. 
It appears that the mortgagees in their 
suit for rent against Harakh got a decree 
for ejeetment against him. The learned 
Vakil on behalf of the respondents argued 
that, as soon as ejectmert takes place, the 
"таёра interest is extinguished and the 
landlord geta into possession freed from the 
tenancy. That undoubtedly is so; but the 
question still remains whether the mort- 
gagees treated these acquisitions as merged 
in the mortgege-security or not. The ques- 
tion is again one of intention and I am not 
satiafied that the learned’ District Judge 
has properly considered all, the evidence in 
the case, i 
..In my view, the judgment of the learned 
Distrie Judge must be set aside and the 
oase remanded to him for disposal assording 
to law. The learned District Judge must 
- eonsider, first, whether, so far as 11 bighas 
. belonging to the mortgagors are concerned, 
they were. the tenansy lands of the mort- 
gagors or their serasi and bakasht lands. 
In dealing with this matter he must give 
due importance to the fast that the mort. 
gagors were undoubtedly in possession of 
the lands paying rent to the mortgagees ab 
the time when the mortgagees instituted 
their suit for rent against them. If the 
mortgagora rely проп a subsequent settle- 
ment by the mortgagees with them they 
must establish that subsequent settlement 
by cogent evidence. If, on a oonsideration 
of all tbe evidence in the case, the learned 
Distvict Judge comes to the conclusion that 
the 11 bighas of land which belonged to 
the mortgagors were the zeratt and bakashé 
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lands of the mortgagors, then they are 
entitled on redemption to recover possession 
of these lands. If, on the eontrary, the 
learned Distriet Judge:somes to the conslusion 
that the lands were the kashé lands of tke 
mortgagors then he must determine the 
further question whether, on acquisition of 
these lande, (insluding 9 bighas belonging 
to Harakh which are admitted to be kasht 
lands), the mortgagees treated them as 
merged in the mortgage seourity or as 
belonging to them distinet and apart from 
the mortgage seourity. If he comes to 
the conclusion ‘that -tbe mortgagees treated 
them as merged in the mortgage-seourity, 
then the plaintiffs are on redemption entitled 
fo recover possession of these lands, If not, 
their aotion must fail. 

I would accordingly allow this appeal, set 
aside the judgment and desree of the Court 
below and remand the appeal to the Court 
below for disposal according to law. The 
sppellants are entitled to the sosts of this 
appeal. The sosis ineurred in the Courts 
below will abide the result and will be 
disposed of by the lower Appellate Court. 

ADMI, J.—I agree. 

Appeal allowed, 
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APPEAL FROM ÁPPELLATE Decree No, 106.B 
or 1918. 
Mareh 22, 1919. 

Fresent : —Mr. Mittra A, J. О. 
MAHADHO —PLAINT, FF — 

APPELLANT 

versus 

KRISHNAJI—~Reeponpent, 

Civil Procedure Code (Act Y of 1908), Sch. III, 
Para, \1—Ewecution of decree—Decree- transferred to 
Collector — Powers of Oollector, termination of~ Judg- 
ment-debtor, competency of, to transfer property. 


` А decree was transferred to the Collector for 
execution, and portion of the property of the judg. 
ment-debtor was sold, the price realised being more 
than sufficient to satisfy the decree ; before the sale 
was confirmed the judgment-debtor transfered by 
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deed of sale the remaining portion of the property 
to the plaintiff who bronght the present suit on the 
basis of the sale-deed in his favour : 

Held, that the judgment-debtor was incompetent 
to make the transfer, as until the sale by the Collector 
was confirmed, his powers and duties under Sohe- 
dule III, paragraph 11 of the Civil Procedure Code 
had not ceased, and until then the property was 
under his management. 

Appeal against the desree of the Additional 
Distrist Judge, Amraoti, dated the 21st 
Desember 1917, reversing that of the Sub- 
ordinate Judge, Yeotmal, dated the 28th 
August 1917, 

Mr. M. V. Jost, for the Appellant, 

Mr. V. B. Pandi, В, B., for the Respond- 
ent. 

JUDGMENT.— This sesond appeal arises 
out of a suit based ona sale.deed, dated the 
18th April 1915, executed by the defendants 
Nos. 2 and 3 in favour of the plaintiff. 
Defendant No. 1 had, in exeoution of his 
deoree against the remaining defendants, 
attashed survey numbers 91 and 95. The 
exesution of the desree was transferred to 
the Collector, and on the Ist April 1915 
survey number 31 was sold by auction 
and purehased by the plaintiff, The balance 
of the purehase-money was deposited on 
the 6th April, and it is admitted that the 
amount realised by the sale of survey num- 
ber 91 was more than suffisient to satisfy 
- the deeree. The sale, however, was not 
confirmed till the 15th May 1915. The 
lower Appellate Court has held that the 
judgment-debtors were insompetent to trans- 
fer survey number 95 to the plaintiff on 
the 13th April 1915. The sole point for 
‘deoision is, whether он the 18th April 1915 
the field in suit was under the manage- 
ment of the Collector. Itis now settled by 
the desision of their Lordships of the Privy 
Counoil in Gaurishankar Balmukund v. Chinnu- 
miya (1) that the transfer to the plaintiff is 
absolutely void if it aontravenes the provisions 
of paragraph 11 of Ssbedule Ш of the Civil 
Prosedure Code. That seetion lays down 
that, so long as the Colleetor ean exersise or 
perform in respest of the judgment-debtor’s 
immoveable property any ofthe powers or 
duties conferred or imposed on him by 
paragraphs Nos, 1 to 10, the judgment. 
debtor shall be insompetent to transfer it 

(1) 48 Ind, бав, 812; 14 N. L. В 181; 85M. L. J. 
783; 16 A. L. J. 908; 25 M. L. T, 64; 280, W, М. 350; 
29 С. L. J. 201; 46 0, 183; 1 U. P. L, В. (P. О.) 14 
22 Bom, L, R. 641; 9 L, ҮҮ, 827; 45 I. A. 219 (P. 0.), 
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in any way. The appellants rely upon the 
following passage in the judgment of this 
Oourt in  Sonba v. Ganesha (2):— 

"The moment the desree is satisfied, in 
or out of Court, the Collestor's power is at 
an end, and the insompetensy to transfer 
ereated by sestion 325A of the 1882 Code 
censes." 

Having regard to the dates given in 
the earlier part of the reported. ruling, 
it was not necessary to fix the exact date 
when the Oollestor’s power вате toan end 
and the inoompeteney of the judgment- 
debtor seased. Moreover, the judgment does 
not say when а deoeree is to be regarded as 
satisfied, whether upon deposit of the prise 
by the auotion-purehaser, or upon payment 
to the desoree-holder, or upon the Court 
declaring that the desree is satisfied. In 
Khushalchand Premraj Marwadi v, Nandram 
Sahebram Marwadi (3) it was held that, 
where the deoree-holder himself deelarea 
to the Collestor thatthe desree is satisfied, 
there is no longer a desres sapable of өхөвп. 
tion, and the judgment-debtor’s insompeteney 
6685308. 

I am of opinion that, until at least the 
15th May 1915, when the sale was con. 
firmed, the Oollestor sould  exereise his 
powers under Schedule III of the Civil 
Prosedure Oode. Both the  deesree-holder 
and the judgment-debtor sould have applied 
under Order XXI, rule 90, to have the sale 
set aside on the ground of material. ir- 
regularity in eonduoting or publishing the 
male. This might have nesessitated a fresh 
gale. Similarly, under paragraph 10 (о), 
the Collestor may buy ^in the property 
offered for: sale, and: re-sell the same by 
public austion or private -eontrast, as he 
thinks fit, The faot that no sush appliss- 
tion was made ard a re-sale beeame un- 
neeessary does not entitle us to hold that 


the Oollestor’s powers and duties had 
eeased. To hold otherwise, would be to 
frustrate the objest of the law. The 


result is that the appeal is dismissed with 
вовёв, 
. Appeal dismissed, 


— . 
(2) 17 Ind. Cas. 887; 8 N. L. R. 182, 
(8) 12 Ind, Cas.572; 18 Bom, L, R. 977, 35 В, 
516. 
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CALCUTTA HIGH COURT. 
APppraLs FROM APPELLATE DEGREES Nos, 2286 
AND 2257 or 1918. 

July 9, 1920. : 
Present ;—Sir Asutosh, Mo»kerjee, KT., 
` Acting Chief Justiee, and Justise 
Sir Ernest Fletóher, Kr. 
Ін No. 2256 or 1918 
MOTI LAL PAL CHOUDHURY, Ія нів 
OWN RIGHT AND AS ExeouToR TO THE 
ЁвтдтЕ or LATE MAHIMA CHANDRA 
~' PAL OHOUDHURY AND OTHERS— 
DEFENDANTE—ÀPPELLANTS 
007515 
CHANDRA COOMAR SEN, AND on RIS 
DEATH BJS HEIRS AND LEGAL REPRESENTATIVES 
SATYA PROSUNNA SEN SAROAR 
AND OTHERS— PrAINTIJFA— RESPONDENTS 
. . Ix No. 2287 or 1918 
MOTI LAL PAL CHOUDHURY, 

IN HIB OWN RIGHT AND AS ADMINISTRATOR 
то THe EsrATE o¥ Lats MAHIMA 
CHARAN PAL OHOUDHURY AND OTHERS 
DarEWDANTS— — APPELLANTS 
17848 
CHITTARANJAN SEN AND OTHERS— 


Pratxtives— RESPONDENTS. А 
Limitation Act (1X of 1908), Sch. I, Art. 148—Lease 
forbidding alienation— Forfeitwre on breach of condi- 
tion— Suit by lessor for possession — Limitation terminus 
a ano— Transfer of Property Act (IV of 1882), s. 111 
(g,—Lease, determination of ~ Buit for ejectment, effect 


of. 


Where in contravention of the terms of a lease, 
the lessee alienates the property held by him, a suit 
by the lessor to recover possession of the property 
must, under Article 143 of Schedule I to the Limita- 
tion Act, be brought within 1% years from the date 
of the alienation, and not from the date on which the 
lessee surrenders + possession to his transferee. 
Гр. 814, col. 1.] 

A lease which is subject to the provisions of 


section l1! g' of the Transfer of Property Aot, is . 


not, determined by forfeiture immediately on the 
breach.of а. covenant contained therein; the breach 
must be followed by some overt act on the part of 
the lessor, thé mere institution-of a suit for ejectment 
is nota requisite act, becanse the forfeiture must be 
completed ,and the lease determined before the 
commencement of the action, [p. 815, cole. & 2.] 
“Appeals against the decrees of the Ad. 
ditional, District „Judge, Faridpur, dated the 
99th cf Jure #918, sfürmirg that of the 
Subrrdinste Judge, First Court, of that dis- 
iriot, dated the 2nd cf Octcber 1915. 
FAOTS eppes frèm the judgment, — 
` Batu Mckendra Nath Roy (with him Babu 
Rugendra Kumar Mitter), for tte Appellants, 
—There was no forfeiture of the tenarey 


as the Jessors bad nii complied with the 
requirements of section: 111, (0) of the Trans- 
fer of Property Ast and, therefore; thé pfe- 
sent suits are not maintainable, THe ёге 
fact that there was a breach of the éovenant 
ів not snffisient to determize the lease, 
The breash must be followed by an overt 
ast on the part of the lessor showing an 
intention that the lease is determined. 
Before this is done, the lessor“ is not entitled 
to ivstitute а suit for ejaotment, See 
Naureng Singh v. Janardan Kishoré Lal Singh 
Deo (1). 

Then, assuming that there was a forfeiture, 
the suit whieh was instituted on the 12th 
November 1912 is olearly barred by limita. 
tion. Tbe «covenant was broken on the 
27th Ootoher 1900. The plaintiff is entitled 
to recover khas possession by reason of the 
forfeiture or breaob of oondition, Article 143 
of the Limitation Aot is plainly applicable 
to the case and the suit having been instituted . 
more than 12 years from the date when the 
forfeiture was inourred as the condition was 
broken, is olearly barred by limitation. 
Ree (Зоол Sheth v. Mathewson (2), 

Lastly, if my eontention as regards limi- 
tation prevails, and the suit instituted on the 
12th November 1912 be held to be barred 
by limitation, the earlier enit, that is, the 
suit institnted on the Sth Ootober 1912, is 
not maintainable. The two suits together 
demand reeovery of possession of the entirety 
of the lease hold. If one of the suits is dis- 
missed as barred by limitation, the other 
snit heoomes one for ejeoíment in respeat 
of a portion of the lands of a tenaney which 
has been forfeited or a oondition whereof 
has been broken, Under euoh ciroumstances, 
the suit is not maintainable. Gopal Ram 
Mohurt v. Dhakeswar Pershod Narain Singh 
(3). 

Babu Gunada Charan Sen (with him Babus 
Prokash Ohondra Mazumdar and Manmotha 
Nath Rey), for the Respondentaa—The rub. 
jest-matter of the lease.hold was a non- 
transferable cosupaney holding. There was 
then transfer and abandonment, Artiole 
143 of the Limitation Aot has, therefore, no 
applieation. See Bhatrab Ohandra Naskar v. 


Kadam Bewa (4). Moreover, time ought to 
(1) 41 Ind. Cas. 952; 45 О. 469; 22 ©. W. N. 812 
27 О. L. 1. 277. 
(2) 11 О, W. N.66*. 
(3) 85 О. 507; 7 O. L. J, 488.. ,, 
' (4) 22 Ind. Càs 28; 18 0, І, J. 603, 
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. Yan against the plaintiff not from the date 
of alienation but from the date when the 
lessees delivered_ possession to the trans- 
ferees, 

Then, if one of the suits is held to be 
baried by limitation, the other suit oannot 
fail. On the principles applicable to tenanta- 
in.sommon, the plaintiff is entitled to sus 
fora share, Refers to Ahmad Sahtb Shuttari 
v. Magnesite Syndicate. Limited (5). 

Finally, the suit eannot fail by reason 
of the faot that there was no determination 
of the lease. It i8 not nesessary that the 
intention to determine the lease should be 
manifested i in а partisular way. It is not 
necessary that a formal notice should be 
given before instituting the suit for ejest- 
ment. The institution of the : ut itself may 
be a sufficient indisation of the intention to 
determine the lease. Refers to Ramnath Sil 
v. Siba Sundari Debya (6). And, lastly, the 
covenant against alienation in the lease is 
really a sovenant against transfer of posses- 
sion, There was thus no breash of the 
eovenant unless it was shown that the trans- 
ferees had been plaeed i in possession of the 
land. 

Baba Mohendra Nath Roy was not called 
upon to reply. 

JUDGMENT. 

Mcoxessen, Acre, О, J .—These are appeals 
by the defendants in two suits for recovery 
of possession of land. The same trast is in 
dispute in both the suits ; ; but the subject- 
matters are different shares making up the 
entirety in the aggregate. 

On the 3rd Marsh 1897 a lease of the 
disputed land was granted, containing в 
provision to the following effesb : уоп will 
enjoy the lands of this jama from genera. 
tion to generation by using it for the 
purpose of your own residence or for the 
residence of your own people, if necessary, 
without in any way altering the character 
of the landa and by keeping the boundaries 
intast, and without having the power of 
makitig gifts or any sort of alienation, If 
you or your heirs alienate it, we and-our 
heirs will be entitled to recover khas 
possession; any objestion to the same will 
be rojeoted by the Court." ln sontravention 
of this sovenan*, the land was sold by the 
1езввев to the defendants on the 27ih 

(5) 32 Ind. Cas, 512;89 M. 1049... - 
(6) 40 Ind, Cas, 343; 25 C. L. J. 332, 


Ostober 1900. One of the present suits 
was instituted on the 8th Ostober 1912 
the other was instituted on the 12th Novem: 
ber 1912, This latter suit was instituted 
in а Court which hed no juriadistion to 
entertain it, with the result that the plaint 
was returned to the plaintiffs and was 
re filed in а competent Court on the 6th 
September 1913. We may take it, howevar, 
in view of the provisions of seston 14 of 
the Indian Limitation Aot, that, for the pur. 
poses of the question of limitation raised 
before us, the suit may bs treated as instituted 
on the 1th November 1912, The Courts 
below have decreed the suits. 

Oa the present appeals, those deerees 
have been assailed on the ground that there 
was no forfeiture of the tenansy, on the 


“basis of which the lessors could maintain 


these actions, as they had not complied 
with the requirements of elanse (g) of 
sestion 111 of the Transfer of Property 
Aet, It haa farther been argued that, 
assuming there was a forfeiture, the suit 
which .was instituted on the 12th November 
1912 is barred by limitation; and that, if 
this contention prevails, the other suit 
should ber dismissed аз not maintain. 
able. We are of opinion that these son. 
tentions are well-founded and must prevail. 
As regards the question of limitation 
whieh arises in one of the suits only, it 
is plain that the provision of the Limita- 
tion Ast applicable is Article 143, which 
requires that a suit for possession of 
immoveable property when the plaintiff has 
besome entitled by reason of any forfeiture 
or breash of condition, must bo instituted 
‘within twelve years from the daté when 
the forfeiture is іпопггеі or the oondition 
is broken. The plain language of this 
provision shows that it is applisable to 
the case before us, Here the plaintiffs 
sued to recover possession on the ground 
that they became entitled to résover pos: 
session under the terms of the contract 
of tenanay by reason of breash of the 
condition against alienation, This view is 
supported by the desision in Goohi "Sheikh 
v. Mathewson (2). Reliance, however, has 
been plased on behalf of the réspondents 
upon the desision in Bhatrab Ohandrn Naskar , 
v. Kadam Bewa (4) whieh is sleatly dis. 
tinguishable. In that ease, Artisle 144 
was applied, on the ground that” 8t the 
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date of the iustitution of the suit, the 
defendants had seased to be tenants, in- 
asmuoh as, from the date of the written 
statement іп а previous suit in whioh they 
had denied the title of the landlord, they 
had forfeited their tenaney and had held 
adversely to him. In these oirsumstanoes, 
it was held tbat Article 144 and not 143 
was applisable. This is manifestly of no 
assistanes to the plaintiffs in the oase 
before ua. It has further been argued on 
their behalf that time ought to run against 
them not from the date of alienation but 
from the date when the lessees surrendered 
possession to their transferees. We are of 
opinion that there is no foundation for 
this «ontention whish is sontrary to the 
.provisions of Artisle 148. We must assord- 
ingly hold that the suit, which was institut- 
ed on the 12th November 1912 is barred 
by limitation. If that suit is barred by 
limitation, it is plain that the cther suit 
whieh had been instituted earlier and was 
not barred by limitation is not maintainable, 
on the ground that a suit for ejectment 
does not lie in respect of a portion of 
the lands of 8 tenancy whieh has been 
forfeited or a condition whereof has been 
broken. This view is supported by a long 
series of decisions in this Court mentioned 
in the sase of Gopal Ram Mohuri v. 
Dhakeswar Pershad Narain Singh (3) al. 
though we do not overlook that a sontrary 
view has been taken in Madras in the oase 
of Ahmad Sahib  Shuttori v. Magnesite 
Syndicate Limited (5), From this point of 
view, both the suits are liable to be dismiss- 
ed. 

We are further of opinion that both the 
auits must fail on the ground that the 
plaintiffs have failed to somply with the 
requirements of olause (g) of section 111 
of the Transfer of Property Act. That 
elause provides as follows: — А. lease of 
immoveable property determines by for- 
feiture; that is to say, (1) in ease the 
lessee breaks an express oondition which 
provides that, on breash thereof, the lessor 
may re-enter, or the lease shall besome 
void: or (2) in ease the lessee renounses 
his ohargeter as such by setting up в 
title in a third person, or by claiming 

* titla in himself, and in either case the 
lessor ‘or his transferee does some act 
phowing his intention to determine the 
Ы B 


lease.” In tha ease. before us, the allega- 
tion of the plaintiffs is that the lessees 
sommitted a breash ofan expres: condition 
against alienation whioh provided that on 
breash thereof the lessora might re-enter. 
It is, consequently, nesessary for the plaint- 
iffa to ‘establish that the  lessors have. 
done some act showing an intention to 
determine the lease before the snit was 
instituted. The plaintiffs have failed ta 
show that they have somplied with this 
requirement of the Statute. That this is 
the plain intention of the Legislature is 
alear from the decision of this Court in 
the ease of Anandamoyee ү, Lakhi Ohandra 
Mitra (7), The same view was taken by 
the Madras High Oourt in -the ase of. 
Venkatramana Bhatta v. Gundaraya (8). Iu 
the latter ease, however, it was over: 
looked that the lease was of a date апёеве: 
dent to the Transfer of Property -Ast,. 
and the sase was consequently not governed, 
by the provisions of sestion 111, elause 
(9). This was pointed out in Padmanabaya’ 
v. Ranga (9) where the Madras High 
Court in the ease of a lease granted before 
the Transfer of Property Ast, refused to 
apply the provisions of sestion 111, slause 
(g), but invoked the aid of the Bnglish 
Law on the subjest as sonsonant to the 
principles of justice, equity and good 
eonseiense. In а later ease, Korapalu v, 
Narayana (10), where the lease had been 
granted for agrioultural purposes, and , 


'sonsequently was not covered bythe Transfer 


of Property Aot, the Madras High Court 
similarly applied the rule of English Law 
and declined to apply elauss (g) of sestion 
111. In the ease before us, the lease was 
exesuted long after the Transfer of Pro. 
perty Ast had some into operation, and 
is subjest to the provisions of sestion 111, 
elause (g). In our opinion, there is no 
room for serious sontroversy as to the 
true meaning of that sestion, No doubt, 
it ія not neoessary that a formal побіве 
should be given bsfore the institution of. 
the suit; the intention to determine the 


(7) 83 О. 339; 30. L, J, 274, 

(8) 31 M. 408; 4 M, L. T. 221. 

(9) 6 Ind. Cas. 447; 84 M. 161; 20 M, L. J, 
930; 8 M. b. T. 110; (1910) M. W. М. 162. 

(10) 20 Ind. Cas. 930; 38 M. 415; 25 М. L. J. 316; 
(1918) M. W. N. 655. ai: 
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ease may be manifested in mauy ways. For 
instanoe, in the oase of Ramnath Sil v. 
Siba Sundari Dsbyi (6) it was held that 
the institution of а prior anit for 
ejestment, which was withdrawn with 
liberty reseryed to the plaintiff to institute 
a fresh snit on the same sause of astion, 
was, for the purposes of the seeond suit, a 
sufficient indication of the intention to 
determine the lease. There san be no doubt 
that the insertion of the sondition mentioned 
at the end of olause (g) of sestion 111 
was a deliberate departure from the English 
Law on the Bubjest. Under the English 
Law a proviso in a lease leaves it optional with 
the lessor whether he will or will not exer- 
cise his right of determining the lease 
upon в oase of forfeiture arising. This 
does not by itself enable the lessee who 
has committed a breach to treat the воп. 
trast as at an end, The lease is not void 
but only voidable and the lessor alone can 
avoid it Bowser v. Oolby (11), Davenport v. 
Reg. (12), Jones v. Carter (13), Toleman v. 
Portbury (14). In such oireumstanses, ques- 
tions might well arise whether the lessor 
did or did not waive the forfeiture. It 
was possibly with a view to avoid diffiaulties 
of that nature that the Indian Logislature 
has provided that, before the euit was in- 


stituted, the lessor should do soma aob to . 


show his intention to determine the 
leage, 

It is not neoessary to disonss the matter 
in further detail, as the question was fully 
examined resently in the oase of Naurang 
Singh v. Janardun Kishore Lal Singh (1). 
We see no reason to depart from the 
rule enuneiated therein, namely, that where 
the rights and obligations of ‘the parties are 
regulated by sestion 111, olause (g) of the 
Transfer of Property Ast, there is no determi- 
nation of a lease by forfeiture immediately 
on breash of eovenant, but such breach must 
be followed by an overt act on the part of 
the lessor befcra tha institution of the suit 
for ejeatment; the institution of the suit 
eannot be rightly regardel as the raquisite 

(11) (1841) 1 Hare 109; 11 L. J. Oh. 182; 6 Jur. 
1106; 66 E. R. 969; 90 R. R. 879. 


(12) (1877) 3 App. Cas. 115 at p. 128; 47 L. J. P. C. 


8; 87 L. T. 727. 

(18) (1845) 16 M. & W.718 at p. 725; 71 В. R. 800; 
10 Jur. 88; 108 E В, 1040. А 

(14) (1871) 60. В. 245 at р. 250; 40 І. J. 9. В. 
125; 241, T, 24; 19 W. Б. 623. 


act, because the forfeiture must be sompleted 
and the lease determined before the som- 
mencement of the aation. 

We have finally been asked by the respond- 
ent to put such a onstruction on the 
covenant as to justify the inferense that 
there has been in fact no breach of sondition 
in this case. His argument was, that the 
covenant against alienation was really a 
covenant against transfer of possession, and 
that there was no breash of sovenant till it 
was shown that a dosament had been exeont- 
ed and the transferees had been plased in 
possession pursuant thereto, We are of 
opinion that the clause in the lease is inoap: 
able of such an interpretation. А eovenant 
of this dessription must be interpreted in the 
same way ав any other oovenant in the 
.doeument, and we oannot twist its terms in 
-order to enable the plaintiffs to avoid the 
eonsequenoces of their failure to comply with 
the statutory requirement, Conditions of 
this nature are entitled neither to favour 
nor disfavour, but a fair sonstruotion ів to 
be put upon them вовогіїре to the apparent 
intent of the sontraoting parties, such inten. 
tion, aocording to ordinary rules of sonstrus- 
tion to be found from the language they have 
used. Oroft v. Lumley (15), Gooititle v. Sarville 
(16), Doe d. Davisv. Elsam (17), Doe d. Muston 
v. Gladwin (18), We are accordingly unable 
to hold that the plaintiffs are entitled to 
possession though they have not complied 
with the requirement of seotion lll, olause 
(g) the objestion in fact is, fatal to the oase, 

The result is that thoss appeals are allow. 
ed, the deorees of the Courts below set aside 
and the suits dismissed with sosts in all the 
Courts. 

FLETCHER, J.—IJ agree. 

Appeal allowed, 


(15) (1868) 6 H. L, O. 672 at p. 603; 27 L. J. Q. В. 
321; 4 Jur. (N. в.) 908; 6 W. R. 523; 10 E. В. 1459; 
108 R, R. 252. 

(16) (1812) 16 East 87 at р. 95;14 В, В, 805; 104 
E. В. 1022. 

Qn (1828) Moo, & Mal. 189 at p. 191; 31 В. В, 

Mio (1845) 6 Q. B. 958 at p. 961; 14 І, J. Q B. 
189; 9 Jur. 608; 115 Е. R, 369; 66 R. R. 611. 
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RANGLAL t, OBUNNILAL, 
NAGPUR JUDICIAL COMMISSIONER’ S 
COURT. 
APPRAL FROM APPELLATE 080.85 No. 322 
св 1919. 
April 90, 1920. 

Present ;—Mr. Mittra, Ofg. J. O., and 
Mr. Hallifax, A. J. C. 
RANGLAL-—JubauENr. DEBTOR— 
APPELLANT 
versus 


OHUNNILAL-—- RESPONDENT, 

Evidence Act (1 of 1872) ‚з. 92—-Civil Procedure 
Code (Act V of 1908), О. XXI, v, 2—Adjustment of 
decree—Oral evidence to prove adjustment, admissibility 
ef. 

Inasmuch as Order XXI, rule 2 of the Civil Pro- 
cedure Code contemplates tho taking of evidence to 
prove the adjustment of a decree, section 92 of the 
Evidence Actis no bar to the admissibility of oral 
evidence to prove an agreement by way of adjust. 
ment of a decree, . 

Appeal against the desree of the Distriat 
Judge, Hoshangabad, dated the 29th July 
1919, reversing that of the Munsif, Sohagpur, 
dated the 25th Maroh 1919. 

Mr, M. Gupta, for the Appellant. 

Mr. 9. Г, Subhedar, for the Respond- 


nt. 
° JUDGMENT.—The question referred is, 
‘whether oral evidenca is admissible to prove 
the adjustment of а deoree within the 
meaning of Order XXI, rule .2. In Karan 
Singh v. Kanhat Lal (1), Stanyon, А, J. O,, 
held that sestion 92 of the Hvidence Aet 
* forbids proof of a distinot subsequent oral 
agreement to ressind or modify a decree. 
This sonelusion was based mainly upon 
proviso (4) to sestion 92, We agree with 
him that if the enacting olause forbids such 
proof, the proviso cannot be called in aid 
to let in suoh oral evidence. In our opi- 
nion, ё desree is not av embodiment of a 
disposition of property. It is a matter re- 
quired by law to be in writing within the 
meaning of section 91, which exoludes 
extrinsic evidense. The prohibition against 
the admission of oral evidence or statement, 
eontained in seation 92, applias only where 
the matter requirel by law to be in writing 
sonstitutes an, instrument eiusdem generis 
with acontrast, grant, or other disposition 
of prorerty. Further, it is only evidence 
offered for the purpose of contradicting, 
* waryirg, adding to or subtrasting from the 


(1) 8 Ind, Cas. 219; éN, L. B. 128, 
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terms of such в aontraat that is prohibited 
and tkat only between the parties to it 
or their representatives. A deerée is nct 
suah an instrument of а dispositive character, 
ав pointed out by Messrs. Ameer Ali and 
Woodroffe in their notes to sestion 92 of 
the Evidenee Act, А deoree ssn- only Бе 
modified or reseinded by an order of the 
Court and not by a mere agreement of the 
parties. Anagreement by way of adjustment 
of а deoree does not eontradiet, vary, add. to 
or subtract from itsterms. Such an agree- 
ment is the basis on which an adjustment is 
certified by the Court and the sertifisate 
of the Court modifies or resoinds the deoree 
assording to the nature of the adjustment. 

Farther, the prosedure laid down in Order 
XXI, rule 2, ofthe" Civil Prosedure Code, 
elearly sontemplates the taking of evidence 
before tbe Court records the adjustment, and 
we think this inoludes oral evidenée, a view 
whieh has guided the practice of all Courts 
for a very long time. 

Our answer to the question referred is in 
the affirmative, and we respeetfully dissent 
from Karan Singh v. Kanhai Lal (1). 


Answered affirmaticely, 


MADRAS HIGH COURT, . 
Seconp Озуп, ApPgAL No. 756 or 1919. 
July 27, 1920. 

Présent :—Justice Sir William Ayling, Kr., 
and Mr. Justice Krishnan. 
RAMANATHAM UHHETTY— PGAINTIFE 
—APPELLANT 
versus 
A. L. A. R. R, M, ARUNACHALLAM 

OHETTIAR, rH&0vGH AGENT Т, N. RAMA- 
CHANDRA —DegaNDANT—-RH PONDENT, 
Madras Estates Land Act (I of 103), вв. 55, 146— 
Buit by transferee from ryob to obtain patta— Rival 
claimant, non-joinder of, effect of—Hevenue Court, 
jurisdiction оў, to inquire into merits of claim— Civil 
Procedure Code (Act V of 1908), О. 2,7- 10 (2). 


A suit under section 56 of thé Madras Estates 
Land Act should not be dismissed by reason merely 
of the non-joinder of a rival claimant. Where 
an objection on the ground of non-joinder is 
taken, the Court should act under Order J, rule 10 
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(2) of the Civil Procedure Code and add such claim- 
antas a party defendant. [p. 317, col. 2.] 

Section 55 of the Madras Estates Land Act is not 
affected in any way by section 146 of the Act and 
the Revenue Conrt’s power to deal with the rights 
of parties before it under the former section is not 
controlled by anything in the latter. In a suit, 

' therefore, under section 65, the Court is bound to 
decide whether the plaintiff is entitled to a patta or 
not, if his title to itis denied. [p. 318, col, 2.] 

Second appeal against the deeree of the 
District Court, Ramnad at Madura, in 
Appeal Suit No, 855 of 1918, preferred 
&gainat the decree of the Courtof the Special 
Deputy Collestor, Ramnad, in Summary 
Suit No. 2847 of 1916. А 

FAOTS appear from the judgment: 

Mr. O. V. Ananthakrishna Atyar (with him 
Mr. К. B. Venkataéhala Atyar), for the 
Appellants.— The lower Appellate Court 
erred in holding that it had no jurisdiation to 
enquire intc the merits of the plaintifi’s 
slaim.: The recognition of another transferee 
by the land-holder does not oust the Court’s 
jurisdietion. The plaintiff's right of suit 
undér sestion 55 of Madras Act I of 1908 
nesessarily implies that the Court should try 
and àdjudge on his claim. The plaintiff denies 
that the rival olaimané whom the land-holder 
recognized has any right superior to his. 
That question must be decided by the Court, 
Seotion 55 is not controlled by seetion 143, 
Nor is it necessary that plaintiff should first 
obtüin a deslaratory decree as against the 
rival slaimant, Periyanayagi. 

The suitshonld not have been dismissed 
for non-joinder of Periyanayagi. She is not 
a nesessary party. In any event the Court 
should have impleaded her under Order J, 
rule 10 Civil Prosedure Code. 

Mr. A. Krishnaswami Aiyar (with him Mr, 
Ra .agopala Aiyar), for the Respondents.— 
The defendant has already reoognized the 
title of Piranayagi and . had issued a дайа 
in her name. The plaintiff sould not invoke 
the aid of the Court without first taking 
appropriate aetion under seation 146 of the 
Estates Land Aet. 

JUDGMENT. 

KRISENAN, J.—This second appeal arises 
from a suit brought by the plaintiff under 
aeotion 55 of the Estates Land Act (I of 1908) 
to obtain а potta from the defendant, the 
land-holder, for the plaint land.  Pleintiff's 
atine was that he obtained the oconpaney 
right by purshase of the rights of the previous 
ryot,one KaliappanServai, some years ago, and 
M 
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that he was paying the rent due, though tha 
patia remained in the latera name. Kali. 
appan died sometime ago leaving his widow 
one Kaliammai, Plaintiff resently made an 
application under section 146 of the Estates 
Land Aot jointly with Kaliammai for the 
transfer of patta to his name but the 
defendant refused it, Нәпов the suit, 
Defendant pleaded that sometime ago he 
had resognised one Perianayagi as the ryot 
on а joint spplioation by herself and 
Kaliammai alleging that the oasupanoy right 
had been sold to her by one Muthu Servai, 
a nephew and heir of Kaliappa, that he had 
issued a раќа in her name and that, having 
done so, he was not bound to issue a new 
patta to the plaintiff, unless the latter took 
proper ateps under seetion 146 of the Estates 
Land Act. He also pleaded that, as 
plaintiff did not take such steps, the Revenue 
Court had no jurisdistion to deeree delivery 
of рана to him. Не further sontended that 
the suit was also bad for non-joinder of 
Perianayagi. The Distriat Judge upheld 
his objections and dismissed the snit, Henos 
the appeal to us by the plaintiff, 

On the question of non-joinder I agree 
with the Deputy Collestor that Periansyagi 
was not в певевёагу party, though it may be 
desirable to have her as a party to settle 
effectively the dispute raised. But even if 
she was. a nesessary party the.suit should not 
have been dismissed for her ;on-joinder. It 
is olear from Order I, rule 9, Civil Prosedare 
Code, whioh applies to Revenue Courts by 
force of seation 192 of the Estates Land 
Ast, that the order of dismissal is improper, 
The Oourt should have acted under Order I, 
rule 10, clause (2) and added her as a party 
defendant if it thought fit to do ao, 

The defendant's chief objection, however, 
is that, in the eireumstanaes stated by him, 
the Revenue Oourt had no authority to 
direst him to issue a раба to the plaintiff, 
This is said to result from seotion 146 of the 
Aet. Iam unable to see what bearing that 
sestion has on the present ease. That seation 
seems to be intended to preveft land-holders 
from eontumaciously refusing to resognise 
transfers which are prima facts valid. But 
it eannot be read as validating transfers 
whioh sre in troth invalid or as affect. 
ing the real rights of parties. Seotion 
50 gives every ryo a right to demand a paita 
and section 55 a right to sue for it in thg 
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Revenue Court, When such a suit is brought, 
the Court ig bound to deside whether the 
plaintiff is entitled to a paita or not, if his 
title to it is denied, The fast that the land. 
holder has previously recognised a rival 
elaimant, who is alleged to have no righta in 
the land, eannot, in my opinion, make any 
difference in the matter for any astion of his 
to whieh plaintiff is nota party cannot be 
allowed to prejudise the latter’s right. The 
definition of the term ryoí in seotion 2, 
olause (15), does not seem to lend any support 
to the defendant’s sontention on the point, 
Nor has any authority been cited in support 
of it. I consider section 55 is not affested 
in any way by section 146 and the Revenue 


Court's power to deal with the rights of - 


parties before it under the former sestion is 
not sontrolled by anything in the latter. 
The opinion of the learned Distriot Judge 
that plaintiff's only remedy was to sue 
Perianayagi in a Civil Court for a declaration 
that his rights are superior to her’s and after 
getting a decree to apply to defendant to 
reoognise him as the ryot is not, in my opinion, 
correot, for I think he is entitled to ask the 
Revenue Court to decide whether he is not 
the rightful ryof and to dispose of his suit 
on the merits of his olaim. 

. 1 would, therefore, set aside the deoreo of 
the lower Appelléts Court and remand the 
appeal to it for disposal according to law and 
direst respondent to pay appellant's oosts in 
this Court. 

AxLING, J.— The maintainability of the suit 
inthe Revenue Court is & point on which 
I must confess to a oertain amount of doubt, 
Bot I am not prepared to differ from my 
learned brother, and I agree in the order 
proposed. 


М. 0, P. 
Appeal allowed. 
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PATNA HIGH COURT. 
APPBAL FROM Appgtuste Оврев No, 86 


. oF 1920. 
January 11, 1921, 
Present; — Mr. Justice Das. 


BALDEO' SHUKUL AND O?HERS—JUDGMEST: 
DEBTORS—À PPELLANTS 
versus 
Syed YUSUF AND ios c ANENG 


Horpsgs —R&sPON(ENTS, 
Civil Procedure Code (Act V of 1928), s. 48— 
Execution of decree~Amandment of decree — Limitation, 
commencement of. 


Where a deoree is amended, the date of amend. 
ment is the date of the decree within the meaning of 
section 48 of the Civil Procedure Code. [p. 319, col. 1.] 


Appeal from, a desision of the Distriat 
Judge, Shahabad. 
Mr, Stu Saran Lal, for the Appellant. 


JUDGMENT,.—This' appeal is dirested 
against the judgment of the learned Dis- 
triot Judge of Shahabad. The appellant is 
the judgment debtor and his point is, that 
the application for exeontion is barred 
by limitation. The fasts are notin dispute, 

The desree was passed on the 6th January 
1908 and was amended on the 5th February 
1908, There were several applications for 
exesution with whieh we are not concerned, 
We are, however, sonserned with the appli: 
sation for exesution whioh was made on 
the 12th January 1920. The judgment. 
debtor says that under- section 48, Civil 
Prosedure Code, exeoution is barred by 
limitation, The relevant portion of seetian: 
48 runs as follows ; —" Where an application 
to exeonte  desree not being. a  desree 
granting an injunotion has been made, no 
order for the exeoution of the same desres 
shall be made:upon any fresh application 


‘presented after the expiration of 12 years 


from the date of the deeree sought to ba 
executed." 

Now, the applisation for execution was 
made after the expiry of 12 years from 
the 6th January 1908 when the decres 
was originally passed against thé judgment. 
debtor but within 12 years from the 5th 
February 1908, the date on which the 
deorse was amended, and the question. which 
I have to determine is this: what is the date 
of the deoree sought to ba exeouted Р 

The learned Wakil for tle appellant 
argues. before me that under- Order XX, 
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rule 7 of the deeree must bear data the day 
on which the judgment is pronounced, and, 
therefore, it is quite immaterial that the 
desres was amended. The desree, whether 
it is the original desree or the amended 


deoree, must bear date the day on whioh the. 


judgment is pronounced, that is ta say, in 
this partionlar oase, 6th January 1903. It 
asems to me that when we consider the hia. 
tory on this sabjest the argument of the 
learned Vakil will appear unsubstantial. 
Under sestion 179 of the old Limitation Act, 
the period began to run from the date of 
the deeree or order, and there was no pro- 
vision at allin the old Limitation Act for 
the period to run from the date of the amend- 
ed decree, and great diffisulty arose whenever 
the decree was amended by the Court and the 
deoree as amended was put in execution. 
That difficulty has now been removed by the 
present Limitation Act which gives as one 
of the starting periods the date of the amend- 
ment of the deoree. Artiola 182 gives several 
starting points, one of them being the date of 
the dearee or order and the other being, where 
the desree has bsen amended, the date of 
amendment. If the learned Vakil’s point 
is right, namely, that the deoree must always 
bear date the day on whioh the judgment is 
signed, there is no object in the Legislature 
in providing two different starting points 
for Limitation, It is quite olear that if the 
oase fell under Artiele 182, time would 
begin to run not from the date of the desree 
but from the date of amendment, 


But it has been argued-before me that, in 
so far as section 48 does not embody the 
provisions of Articole 182, timo must begin to 
run from the date of the decree. I am 
unable to agree -with this contention. In 
Article 182 the time from which period 
"begins to run ia the date of the desree or order 
or where the decree has been amended the 
date of the amendment. In sestion 48, 
Civil Prosedure Code, time begins to run 
from the date of the desree “sought to be 
exesuted.” In my view, the words "sought 
to be exesuted" must inolade the amended 
deoree. The deeree-holder has put in exeou- 
tion the desree as amended by the Court on 
the 5th February 1908. It is that deoree 
whish he sesks to exesute and, therefore, 
under sestion 48 time must begin to run from 
&th February 1908, It is eoneeded that if 
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this be so, then the desree-holder is within 


- time. 


In my view, the case has been aorreotly 
desided by the learned Judge in the Court 
below and I must dismiss this appeal. 


Appeal dismissed, 


LAHORE HIGH COURT. 
Civit Revision Pzritiox No, 683 or 1920, 
January 27, 1921. 

Present: —Mr, Justice Ohevis, 
LABHU RAM, Minos, тявоген MAY A RAM 
—Pr AINTIFF —PETITIONER 

‘versus 
MOOL OHAND —D£F£NDANT— 
RESPONDENT, 

Provincial Small Cause Courts Act (IX of 1887), 
sa 23, 26—Order directing retu-n of plaint—Revision, 
whether lies—Rent, suit for— Question of title, whether 
arises. 

The High Court has power to revise an order 
returning & plaint under section 280f the Provincial 
Small Cause Courts Act. [p. 320, col. 1.] 

In & suit for rent, if the plaintiff proves that the 
defendant has been his tenant during the period for 
which rent is asked for he is entitled to a decree for 
the rent for that period, no matter who the owner of 
the property in dispute may be, and no question of 
title to the property can arise in the suit, If the 
defendant's tenancy is proved, he is estopped from 
denying the plaintiff's title. [p. 820, cols, 1 & 2,] 


Petition under seotion 25 of Ast IX of 
1€87, for revision of the order of the Judge, 
Small Cause Court, Lahore, dated the 19th 
August 1920, 


Mr. Bent Parshad Khosla, for the Peti. 
tioner. 
е2 Badr. ud. Din Kureshi, for the Réspond- 


"s UDGMENT —Plaintif in this easo.sueg 
the defendant for rent. The defendant 
denies the plaintiff’s title to the house and 
the Small Cause Court Judge has returned 
the plaint under seetion 23 of the Small 
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Cause Courts Aot holding that the relief 
slaimed_ depends on the proof or disproof- 
of ownership and that he cannot finally 
determine the question of title. The 
plaintiff applies to this Court on the revision 
side, 

Oa behalf àf the defendant a preliminary 
objestion is raised that no revision lies, aa 
under sestion 25 of the Small Oause Courts 
Ast this Court's power of revision only 
eovers oasas whish have been desidei. It 
“ig urged here on the strength of Subal Ram 
Dutt v. Jagadanunda Mazumdar (1) that an 
order returning a plaint under section 23 
does not deside the ease, and, therefore, this 
Oourt has no power of revision, On behalf 
of the plaintiff i& is pointed out that the 
ruling sited has not been followed in a 
later ruling of ths same High Court pub- 
lished in Umesh Ohandra Paladhi v. Rakhal 
Ohandra Ohaiterjee (2) and it has also been 
dissented from in a Madras ruling published 
in Ramanathan Ohetiy v. Maruthappa Kone 
(3). In addition there is a Full Bensh ruling 
of this Court, No, 60 of 1907 whichflays down 
that sestion 622 of the Civil Prosedure 
Code (now section 115) gives the High 
Court power of revising even interloeutory 
orders. I oonsider that I have power to 
reviseand I overrule the objeotion. _ 

On ‘behalf of the plaintiff it is urged 
that the defendant is estopped from denying 
the’ plaintiff's title having exesuted a lease 
in his fayonr and here Bogar v. Karam 
Singh (4) is relied upon : but I note that 
in this case the lease whieh had been 
exeonted is dated January 1919, whereas 
the plaintiff sues for rent from Desember 
1917. So that what the plaintiff has to 
prove із that. the defendant was his tenant 
singe December 1917, ^ If he san prove 
. this he is bound to get a dearee, the defend- 
ant being unable to raise the plea that 
he is not the landlord, In faot, the only 
real issue in this ease is, whether the 
defendant has been the plaintiff's tenant 
during the period for whish rent is slaimed, 
If so, he mus§ pay rent no matter who 


(1) 114, Cas. 288; 18 ©, W. N. 408. 
(2) 10 Ind. Cas, 8; 160, W. N. 666; 14 C. L, J. 


118. А 

` (8) 25 Ind. Cas. 648; 27 М. L. J, 494; 16 М, 1, T. 
02, 

(9 141 Р, В, 1906; 93 P, L. Е. 1907; 18 Р. W, Е. 
19:7. . i 
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the real owner of the house may be, It 
asema to me, therefore, unneoessary to decide 
the question of title. On 
plaintiff 16 has been urged that, even if it 
were nesessary to decide the question of 
title, the Small Cause Court Judge is 
bound to do so, and here reliance is placed 
on Miraj-ud-din y. Karam Bakhsh (5). With 
all respest, I note that that judgment 
seems to me defeotivo in one respect. A 
question of title to immoveable property вар, 
no doubt, be desided ineidentally by:& Small 
Cause Court but section 23 clearly gives the 
Court a diseretion in eases in which the 
right of the plaintiff depends upon the 
proof or disproof of the title to immove- 
able property or other title  whioh the 
Court eannot finally determine to return the 
plaint, Whereas the ruling  oited seems 
to lay down that in such cases a Small 
Cause Court oan and must decide all issues, 
it seems to me to deny to the Small Cause 
Court the diseretionary power allowed by 
section 23. However, in the present oase 
I eannot see that it is necessary to deoide 
the question of title. As I have already 
said, what the plaintiff has to prove is, that 
the defendant has been his tenant during 
the period for which rent is olaimed. If 
he ean prove this and can. also prove that 
the defendant is still his tenant then the 
defendant is barred, by reason of section 
116 of the Evidenes Aot, from denying that 
the plaintiff had at the beginning of vs ten- 
anay a title to the house. 

I sosept this application and Er anes the 
ease to the Small Cause Court for disposal 
in due sourse. Stamp on application to this 
Court to be refunded. Other costs in this 
Court to follow the event. 


. Application accepted; - 
Case returned . 


. (5) 48Р. , 1902; 36 P. І, В, 1902, 


behalf of the - 
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CALOUTTA HIGH COURT. 
Огт, Rute No. 354 оғ 1920. 
June 29, 1920. 

Present :—Sir Asutosh Mookerjee, Kr., 
Asting Chief Justice, and Justise Sir Ernest 
Fleteher, Kr., 
£n the matter of NAFAR CHANDRA DOME, 
{MOND AL) —Pet TONER. 

Legal Practitioners Act (XVIII of 1879), s. 36— 
Order declaring person to be a tout Authority by whom 
such order to be made. 


An order under section 88 ‘of the Legal Practi- 
tioners Act, declaring a person to be a touc, made by 
a District Magistrate upon evidence recorded by a 
Subordinate Magistrate is nota valid order. Such an 
order can only be made by the authoriry mentioned 
in-the section upon evidence recorded by itself. 


Rale against the order of the Sub-Divi- 
sionel Officer, Howrah, 

Babu Bhudhar Haldar, for the Petitioner. 

Babu Surendra Ohandra Guha, for the 
Government. 

Н JUDGMENT. 

Моокквзкк, Acro, О. J. — We are invited 
iu thia Rule to set aside an order made 
under sub seation (1) of sestion 36 of 
the Legal Praetitioners Act, on the ground 
that the order was made in aontravention 
of ita provisions. , That sestion is in thess 
terms; “(1) Every High Court Judge, 
Distrist Judge, Sessions Judge, Distrist 
Magistrate and  Presidesey Magiatrate, 
every Rivenue Offiser, not. being below 
the rank of a Ooileotor of a Distrist, and 
the  Jhief Judge of every Presidensy 
Small Oanse Court eash as regards their 
or his own “ourtand the Oourts, if any, 
subordinate thereto) may frame and pub. 
lish lista of persons prov-d to their or 
hie satisfastion, by  evideaae of general 
repute or otherwise, habitually to aot as 
touts, and may, from time to time, 
alter and amend sash lists... lees ees 
This provision has been interpreted to 
-mean that tbe evideuse must be taken by 
the officer eoneerned. This was first laid 
down in the oase Prasanna Kumar Das, [n the 
matter of (1) and tne rale there enunaiated was 
fol.owed in Madhu ersh.d, In ths matter of .2) 
and Chandi Oharan Dey, In re (3), This 
has been the resognized interpretation of 


(1) 12 0. W, N. 843 note. 
(228 0, 7 N 2х0, 
(83) 120. W, N. 342. 
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this provision of ihe law ever ainoa 1897 
and we are surprised that, on the present 
оввавіоп, a procedure has been followed 
whish is wholly inconsistent with the inter- 
pretation thus plaeed on the Statute, In 
this cease, the evidenae was taken by the 
Sub Divisional Offiser, who embodied his 
eonelusion that the petitioner was а tout in 
an order whish he placed before the Dis- 
trict Magistrate for confirmation, the Dis- 
triot Magistrate thereupon signified his 
approval, by the word ‘yes,’ This was 
slearly in. contravention of the provision of 
seation 36, 

Our attention has, however, bsen drawn 
to the case of Hari Oharan Sirkar v. District 
Judge of Dacca (4) where it was observed 
that the Court would not set aside an 
order under sestion 36 when the proseed- 
ings had been regularly sonduoted and the 
order was manifestly justified by the evi- 
dendo, In that ease, an objestion was taken 
that the prossedings were bad by reason 
of misjoinder, Here, however, it eannot 
be said that the proceedings hava been 
regularly eondusted, when in faot they 
have been oondusted in sontravention of 
the provision of the law. It is further 
plain that the desision in Rasik Lil Nag, In the 
matter of (5) (to whish we have been referred) 
is also distinguishable. That oase was 
desided under sestion 14 of the Legal 
Peastitioners Aot which empowers the High 
Court alone to pass the final order in res- 
pest of a Pleader or a  Muktear. The 
seation contemplates that the evidence may 
be taken by a Subordinate Officer and the 
matter then reported to the High Oourt 
witn the expression of an opinion by the 
Jadge, Magistrate or the Revenue Authority 
througa or by whom the referense is made. 
In tha ease before us, the order has to 
be made by a oertain spesified authority 
and section 36 speaifisally requires that that 
anthority, and that authority alone, should 
take the evidenas which is the foundation of 
the order, 

The result ia that the Rule ie 
absolute and the order digeharged. 

Fueio .ЕВ, J,—I agree. 

Rule made absolute. 


(4) 6 Ind Cas. 327; 11 0. р. J. 518 at p. 520; 11 
Or. L.J- 4^ 
(Qu 8 Ind Cas. 987; 44 0. 639; 24 О.Т, 3. 190; s 


made 


‚О, W N. 1-54; is Cr. L. J. 420, 
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ALLAHABAD HIGH COURT. 
OURIMINAL Appear No. 707 ox 1920. 
November 8, 1920, 
Present: Mr, Justice Tudball and Mr. 
Justice Walsh. 
EMPEROR-——A»PPELLANT 
versus 
JANKI PRASAD AND ANOTHER— А 00088р, 

Penal Code (Act XLV of 1860), ss, 225, 358— 
Criminal Procedure Code (Act V of 1898), s. 56—Arrest 
under written order—Rescue from lawful custody— 
Assault on Police Officer—Offence—Criminal Court, 
duty of—Civil and criminal case, difference between 
trial of. 


A constable arrested a person in pursuance of a 
written order made by a Sub-Inspector under sec- 
tion 56 ofthe Criminal Procedure Code, The accused 
hustled the constable, pushed him aside and thus 
resoued the person who had been arrested: 

Held, that the acoused were guilty of offences 
under section 353 read with section 226 of the Penal 
Code. [p. 825, col. 1.] 

The duty of a Criminal Court is to get -to the 
bottom of в case before it and to see that every 
gorap of relavent evidence is brought before it. [p. 
824, col. 1.] 

The difference between the trial of a civil and a 
criminal case is that, in the former, it is the duty of 
the parties to place their case before the Court ‘as 
they think best, whereas in the latter itis the duty of 
the Oourt to bring all relevant evidence on the 
record and to seethat justice is done. [p. 824, col. 

Criminal appeal by the Losal Government 
against the order of acquittal, passed by the 
Sessions Judge, Mainpuri, dated the 15th 
of May 1920. 


& Mr. W. Wallach (Government Advoeate), 
for the Orown. 


Messrs. С. E. Alston and 8, О. Mukerji, for 
the Авопвей, 


JUDGMENT.—This is a Government 
appeal against an order of acquittal passed 
by the Sessions Judge on appeal from an 
order of sonvistion passed by a First Class 
Magistrate against two acoused peraons, Janki 
Prasad and Lashhman, uoder which these 
persons were sentenced tothree months’ 
vigorous imprisonment and a fine of Ra 100 
each for offenses under sestion 353/225 of 
the Indian Pena] Code. The case aomes from 
the town of Phaphund, From the resord of 
Саве №, 17, King Emperor v. Kedar Nath, 


Ram Dat and Bhore, ete., of the Court 
of: the Magistrate in the year 1920, 
and from the resord of Case  No.-11 


of 1920, Bachchan Lal у. Wali Muhammad, 
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it appears that on the 10th of Desember 
1919 a quarrel took plase between a Brahman, 
named Bashshan Lal, and a Constable, named 
Wali Muhammad, attaehed to the outpost of 
the Іова] Polioe Station. It arose over the 
drinking of water at a well when Wali 
Muhammad was washing his teeth by the side 
of the well, Apparently, the two men same 
to blows and Bashchan Lal at onee made 
a complaint in Court. On the same date, a 
report was made by Nazir Husain, the Head 
Constable atthe Polise Station, whieh eharged 
Kedar Nath, Ham Dat, Bhore and Bachehan 
Lal and two other persons with having 
committed the offenses of oriminal trespass 
and rioting in that, after the first squabble 
between Wali Muhammad and Bashchan Lal, 
the latter had sollested some friends, had 
gone to the Polise outpost, had dragged 
Wali Mubammad ont of it and beaten him. 
The erquiry in the latter oase was taken 
up by the Sub-Inspeetor, Muhammad Mohsin 
Jafri, and on the 11th of December he issued 
to Nazir Husain, Head Constable, written 
orders under seotion 56 of the Criminal 
Prooedure Code direeting him to arrest 
Bhore and Ram Dat as well as others for 
the offences eharged against them. The 
same Magistrate tried these two oases and 
also the present ease. The eases were ap- 
parently heard together and judgments were 
delivered on the same date. In the first 
ease the charge against Wali Muhammad 
of assaulting Bashehan Lal was dismissed 
and in the sesond ease the eharge against 
Bhore, Ram Dat, and Bashoban Lal of the 
offense under seetion 147, Indian Penal Code, 


. was also dismissed. The Magistrate was of 


opinion that, even if Bashohan Lal and his 
friends had gone to the outpost after the 
first quarrel with Wali Muhammad, they went 
really to make в complaint, and that the 
eharge against them had been exaggerated, 
The present' ease, the third one, arises in 
this way out of the first two. The sage 
for the prossoution is that, onthe 22nd of 
December last, Nazir Husain and Lallu Ram, 
Head Constables, found Bhore and Ram Dat 
sitting at the shop of Janki Prasad and 
Lashhman; that they arrested them at the 
shop, showed them the written order under 
gestion 56, Criminal Prosedura Code, and 
took them out on to the road ; that there- 
upon Lashhman, Janki Prasad and some of 
their friends advanced angerly upon them, 
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insisted uponthe men being released, fiually 
_ pushed aside the Polise with their hands, 
and the men esoaped and ran back to their 
Shop. Nazir Husain sent to the outpost, 
whioh waa some 56 or 60 paces away, for 
some Oonstables; that on their arrival he 
wrote a ‘report on a piese of paper and sent 
it on to the Polise Station to the Sub. 
Inspestor. The Snb-Inspestor at onse 
prosseded to the spot and at onse 
made anerquiry, Finally, he sent up Janki 
Prasad and Lachhman and two other persons 
for trial for the offense of having ressued 
Ram Dat and Bhore from lawful custody. 


The defence oase is as  follows:—Janki 
Prasad stated that on the day in question 
the Head Constable came to him at his shop 
telling him that the Sub Inspector desired 
his attendanse at the Police Station in order 
that he might bring his influense to bear 
upon Bashshan Lal to settle the dispute 
whieh had arisen between Baehehan Lal and 
Wali Muhammad ; that he (Janki Prasad) 
refused to go deslining to interfere in a matter 
with which he had no concern; that the 
Head Constable abused him ; that he returned 
it with aompliments and the Head Oon- 
stable went away ; that, very shortly after, 
the Sub Inspestor arrived upon the seene 
armed with a gun; that he called for the 
man who had been impertinent to the Polise, 
that he abused Janki Prasad, and the latter 
in return abused him, whereupon the Sub- 
Inspector deliberately raised his gun and 
fired point blank at him, and that the shot 
would have taken effeot had not the 
.Head Constable strusk up the gun with his 
hand, 


The Magistrate took evidence for both 
sides and ‘nally same to the oonolusion 
that the prosesution story was true; that 
the story told by Janki Prarad was impro- 
bable and unworthy of belief and he oon- 
visted the asoused and sentenced them aa 
mentioned above. It will be remembered 
that he was the same Magistrate ^ who 
aoquitted Ham Dat and Bhore on the sharge 
whish had been preferred against them by 
Wali Muhammad and Nazir Hussin, We 
may note here that two other aesused were 
acquitted because their names were not entered 
in the first report, £e, the report whish 
was written by Nazir Husain atthe ssene 
of the ossurrense and sent to the Polise 
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Station. Janki Prasad and  Laehhman 
appealed to the learned Sessions Judge, 
who has acquitted them without going into 
the actual facts of the case at all. His 
judgment sets out the oase for the pro- 
secution and the oase for the defenoe. He 
then proceeds to aay as follows;— Now, in 
this appeal we have to see whether Nazir 
Husain had any authority to arrest Bhore 
and Ram Dat. The record shows that there 
is vo warrant for arrest of Bhore and Ram 
Dat, noris there any order of the Thanadar 
to arrest Bhore and Ram Dat. The pro- 
sesution failed to prove that there was any 
sush warrant or order. There is no seeon- 
dary evidense on the reeord which would 
satisfactorily -prove that there was any 
warrant for arrest of Bhore and Ram Dat, 
ror is there any satisfactory evidenso to 
show that Ram Dat and Bhore had been 
asoused of any sognizable offense so thata 
Polise Ofiser could arrest them withont any 
warrant.” Thereupon, the learned Sessions 
Judge quotes the sase reported as Toafazeul 
Ahmed Ohowdhry v.  Queen-Empress (L) 
whish really does not govern the facts of 
the present oase at all. Не then continues 
to say: “The deposition of Nazir Husain 
would show that he arrested Bhore and 
Ram Dat and then showed them the warrant. 
In Satish Ohandra Rat v. Jodu Nandan Singh 
(2). Prineep and Hill JJ., held that an 
arrest by a Police Officer without notifying 
the substance of the warrant to the peraón 
against whom the warrant is issued, as requir- 
ed by seotion 80, Oriminal Prosedure Code, 
is not a lawful arrest and resistanee to sueh 
arrest is not an offense under sestion 225 B, 
Indian Penal Code. As I have shown above 
there is no warrant on the record in this 
саве nor ia there satisfactory evidenoe of 
any warrant, and the evidense of Nazir 
Husain also shows that be did not notify 
the substance of the warrant before he 
arrested the person, Sol do not see how 
the offense under sestion 353/225, Indian 
Penal Code, sould have been committed, and 
how the accused ооп have been convicted 
of this. There has not beén any application 
in writing by the prosesution thatel should 
either get the original warrant or get the 
sesondary evidense aboyt it or should send 

(1) 26 0. 680; 18 Ind. Deo. (x. s.) 1005. 

@ 26 С. 748; 8 О, W. №, 741; 18 Ind. Dec. (N, н.) 
1078. M 
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the ease to the Court below to get the 
warrant in origina], or secondary evidence 
about it, so 1 do not think I would be 
justified in doing anything of the kind, for 
-I do not think the Judge’s duty to be to 
prosure evidenoe which was never produced 
by the posesution.” 


It is diffienlt to understand what eon- 
eeption the learned Sessions Judge has of 
his duty as a Sessions Judgetrying a erimi 
nal ease. It is the duty of every Criminal 
Court to get to the bottom of a ense and to 
bring all relevant evidence upon the 
record and to see that justise is done. The 
Jatter portion of the Judge's judgment shows 
clearly that his conception of his duty as a 
Judge is utterly incorrect and somewhat 
puerile. It ia the attitude that might pos. 
sibly be taken up by a Civil Court trying 
а eivil suit where it is the duty of the 
parties to plaee their sase as they think 
best before the Court. But in a oriminal 
ease it is the duty of the Court to get to 
the very bottom of it and tosee that every 
serap of relevant evidenve is brought before 
it. The learved Sessions Judge has fallen 
far short of bis duty in the present case. 
As a matter of aetual fact, the Magistrate 
who tried the case had the record of the 
Other two eases before him. They were in 
Court and the eases were tried together 
and the judgments were delivered together. 
We have seen, and we have examined, those 
The written orders passed under 
section 56, Criminal Prosedure Code, are 
before the Oourt and are on the reso:d 
of the very ease in which Ram Dat and 
Bhore were tried’ and acquitted. To say 
‘that there was no evidenes before the 
Magistrate of any oomplaint of a eognizsble 
offer ве is utterly ineorrest. Тһе resord of the 
ease was before the Court and the Court itself 
was trying that very oase. In addition to this, 
there was the first report which was on 
the reecrd of this ease. The learned Sess.ons 
Judge’s judgment has made 16 necessary for 
us to go through the evidence in the ease 
and to hear the appeal just as he ought to 
have done. 


It has been ably argued on behalf of the 
accused that the evidence on the record pro- 
dueed hy the prosecution shon)d not be Бе 
lieved and tho story told by the aconsed 
shovld be aesepted вв true, Press ів laid 
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ou the faot that the Magistrate has himself 
found that the eharge against Ram Dat and 
Bhore under. sections 452 and 147, Indian 
Penal Code, was not true and that the true 
fasta had been grossly exaggerated. It is 
pointed out that Nazir Husain, who wasa 
witness in that ease and who  elaimed to 


' have arrived upon the scene just at the 


close of the oseurrense, must have known 
that the obarge against Bhore and Ram Dat 
was grossly exaggerated if not utterly 
baseless. As to what actually happened on 
the 2znd of Dasember we think that, in 


the main, the prosecution story was the 
true one The storytold by Janki Prasad 
and his brother is so ineredible that we 


bave no hesitation in agreeing with the 
Magistrate in rejecting it. Beyond all 
donbt, the written orders (which have been 
wrongly called warrants in this oase) were 
issued under seotion 56, Criminal Prosedure 
Code, by tbe Sub inapestor to whom in. 
formation had been given by Nazir Husain 
of the offense obarged against Bhore and 
Ram Dat, Armed with the authority of 
those writen orders, we have little doubt 
that Nazir Husain and Lalla Ram arrested 
Ram Datand Bhore. We have been taken 
through all the evidence for the proseeution. 
Our attention has been oalled to the dis: 
srepansy in regard to fixhibit А, the first 
recort, whioh was written by Nazir Husain 
and sent to tbe Polise Station We do not 
think that this doonment is otherwise than 
genuine 16 із true that one witness, after 
showing considerable doubt on the point, 
did бау say that the dooument had been 
written in pensil on a piese of paper pro». 
dused by the Head Oonstable from his 
pocker, but the main evidence goes to 
show that the piese of paper was supplied 
by another eonstable who had eome from 
the outpost when Lalla Ram, Constable, 
"The Polise 
evidenes is supported by the evidence of 
several other private persons and the вговв- 
examination of these witnesses has not 
helped the defense ın any way except in 
producing minor discrepancies of no valne 
whatsoever. It, therefore, comes to this that, 
after the two men had been arrested and 
taken ou to the road, the two acoused per- 
sons, dank: Prae«d and Laanhman, with others 
hustlea ihe Pohcemen, pushed them aside 
and in that wey resened these persons ` 
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from custody. Apart from the legality or 
otherwise of the arrest, neither Janki 
Prasad nor Lashhman had any legal right 
whatsoever to lay their hands upon the 
Polise and ressve from them the persons who 
had been arrested. But iu the present sase 
we consider that the Constable, Nazir Husain, 
was armed with full authority, namely, the 
written orders issued by the Sub [nspeotor 
under seotion 55, Criminal Prosedura Code. 
The resistanee of the Polises doss not seem to 
have been great. No injury was done. 16 
wasa question of hustling and ressuing 
men. The two accused hava suffered two 
days’ rigorous imprisonment and, in the 


siroumstances, we think that the ends of: 
We, 


justiee will be met by a substantial fine, 
therefore, accept tbe appeal. We set aside 
the order of acquittal, We eonviot Janki Pra- 
sad and Lachhman of ‘offenses under section 
353, read with sestion 225, Indian Penal 
Code and sentence them to а fine of Rs. 250 
each in addition to the two days’ rigorous 
imprisonment whish they have already under- 
gone, in default of payment of the fines 
they will eash suffer one month's further 
rigorous imprisonment, We allow the asoused 
a fortinght within whish-to deposit the fine 
in the Court of the Magistrate. 

Watss, J, —lagree. In my opinion it was 
impossible for the Government to permit 
the judgment of the Sessions Judge to stand. 
Whatever the merits might have been, a deoi- 
sion that members of the publio are entitled 
to interfere with membera of the Polisa f»rea 
while in bona fide эхвопбіоп of their supposed 
duty, and to reseue their friends, is so 
entirely without legal foania'ixa ani so 
dangerous in preinaiple, that no Government 
sould, in the publio interest, permit it to stand, 
The learned Judge has muddled himself over 
oases relating to arrest, when the question 
whish he had to deside was one of ressue, an 
entirely different matter, He has also maddled 
himself over a question of warrants, when 
the question whish he had td de-ile arose 
out of an arrest without a warrant under 
section 56 of the Vode. Не bad the взпгада 
to hold that there was no evidense on the 
тезогй and thatthe poseantion had failed to 
prove the order, when a proper order dated 
the 11th of Dasambar was on the reaord 
before him. Thesa are very serious blunders 
in acasa of publio imo:rtsnce partisalacly 
ina quarrel bstween Hindus and Maham- 
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madan members of tha Polise forca, It is 
not the first time that we have had oeaasion to 
sritisise the prosedure of this learned Judge 
at Sessions, and it is important that he should 
take greater ears to set a good example to 


those under him. 
Appeal allowed, 


CALOUTTA HIGH COURT. 
SPECIAL BENCH. 
Бреста, Banca IN ORIMINAL MISCELLANEOUS 
No 8l or 1920. 
August 27,1920, 

Present: ~Sir Asutosh Mookerjee, Kr., Aoting 
Uhief Justice, Justice Sir Ernest Fietsher, 
Kr., Justise Sir N. R. Chatterjea, KT., 

Mr. Justiss Righardson 
and Mr. Justise Ghose, 
ALI MUHAMMAD MAND ALi AND OTH£RS— 
PETITIONEKS 
versus 
PIGGOT AND OTHERS -—OpPPOSITE 
Рактт. 

Government of India Act, 19:5 (5 & 6 Geo. V, c. 61), 
‘a 107 —Criminal Procedure Code (Act V of 1398), ss. 
145, 435 Ub—Hgh Court, inherent power of, to give 
directions for disposal of property attached in Criminal 
proceedings—Proceedinge waders. 145, Criminal Pro, 
cedure Code— High Court, power of, to set aside proceeds 
ing. 


A High Court is competent, in the exercise of tho 
power of superintendence vested in it undor 
section ʻO of the Government of India Act, 4:5, 
to set aside proceedings instituted without jurisdic, 
tion by a Subordinate ‘ourt under seotion |} of tha 
Crimiaal Procedure Зоде ; suc: po vero suprintend, 
ence canbe exercised notwithstunding seotion i36 
(*: of tha Criminal Procedure Jode, [p. 828, col. 1,] 


The High Court may make consequential ог 
incidental orders in the exercise of ita power of 
superintendence over Subordinate Courts, which 
may be invoked, if occasion should arise, to reach and . 
remedy all forms of judicial high-handedness [p. 328, 
col, ?.1 

Owing toa dispute between a landlord and his 
tenants as to the right of the former to lac growing 
on trees, the District “agistrate apprehended a 
breach of the peace and initiated proceedings under 
section 14 of the Uriminal Proce&ure Code, and by. 
а subsequent order attached the trees with the lac 
thereon : the lac was collected and some о? it sold, 
the sale-proceeds being deposited inthé Treasury 
and the unsold lao stored away: the High Court set 
aside the proceedings as being without jurisdiction, 
and issued a rule calling upon the District Vagistrate 
and the tenants to show cause why tha sale-proceeds 
of the lac and the unsold lac should not be made 
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over tà thedandlord, or why such order should not be 
passed as:to-the Court might seem proper : 
+. Held, (1) that the High Court had inherent power 
to give directions as to the disposal of property 
attached in a criminal proceeding initiated without 
jurisdiction as might be necessary in the interests of 
justice ; [р. 828, col, 1.] . 

(2) thatin the present case the proper order was 
to keep the sale-proceeds of the lac and the unsold 
lac in the custody of the Subordinate Judge of the 
District pending the decision of a suit to be institut- 
ed by the landlord for declaration of his right to 
the lac, and that, in default of such suit being in- 
stituted, the net sale-proceeds of the lac be distri- 
buted rateably among the tenants [p, 380, col. 2.] 


FAOTS appear from the judgment, 

‘Mr. U. М. Sen Gupia Counsel, for the 
Opposite Party,— Before my friend begins, I 
should like to raise a preliminary point as to 
whether your Lordships, in dealing with the 
matter before you, are exercising vevisional 
or original juriedietion. 

[Mooxerser, А, О. J.—You cannot raise 
the question as a preliminary objestion. We 
shall hear you when you will address 
08. j ` 

Babu Dasarathi Sanyal (with him Babus 
Manmathanath Mukherjee, Nisit Nath Ghatak 
and Debendra Narain Bhattacharya), for the 
Petitioners—The question whieh your Lord- 
ships are invited to consider in this Rule is, 
whether your Lordships have inherent 
power to give direotions as to the disposal 
of property attached by the Distrist Magis- 
trate of Malda in connestion with a proeeed- 
ing under gestion 145, Criminal Prosedure 
Oode, which has been set aside by the High 

· Oourt as initiated without jurisdistion. My 
submission is, your Lordships have ample 
power in the matter. 

: [Mooxerser, A. О, J.—' The first question 
is, under what power the vroseeding under 
sestion 145 was set aside ?] 

Refers to Loldhari Singh v. Sukdeo Narain 
Singh (1). The High Court interfered 
in exercise of the power of superintendense 
vested in it under sestion 107 of the Govern- 
mentof India Aet, 1915. It has been held 
that power of. superintendense ineludes 
power of revision, A power of revision 
implies a power to make sonsequential orders, 
Refers ёо seation 432, 439, 520, Criminal 
Prosedure Code. 

[MOOKERJER, A. О, J.— Your sontention is 


` (1) 27 0. 892 at p. 899; 4 О. W. 
Dec, (N. в.) 588, 


1 


N. 613; 14 Ina, 
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that in the exersise of a power under section 
107 of the Government of India Ast, we ean 
make consequential orders as in the exersise 
of our revisional powers we ean make 
similar orders nnder sections 432, 439 
Criminal Prosedure Code. } 

Yes. Refers to Oraies on Statute Law, 
4th Editior, page 108. 

The power given to your Lordships under 
section 107 of the Government of India Aet 
isa very large power. The arm of this 
Court is long enough to reach ару form of 
injustice. i | 

[ Моокензкк, А. О. J.— Tho High Court, 
in the exersise of oriminal jurisdiction, haa 
the same powers as it has in its oivil 
jurisdietion. See Pulin  Behary Das v, 
Emperor (2), Budhu Lal v. Ohaitu Gope (3), 
Bam Chandra Mistry v. Nobin Mirdha (4).] 

The English Courts have gone further. 
See Rodger v. Comptoir, d'Escompie de Paris 
(5) per Lord Cairns at pages 474-75. 

Sir A. Ohowdhuri (with him Mr. U. N. 
Sen Gupia and Bubus Hemendra Nath Sen, 
Probodh Sumar Das, Shitish Ohandra Ohaker» 
warty, Jatindru Mohan Ohowdhuri and Promo- 
thanath Banerjee), for the Opposite Party.— 
The theory of inherent power has not always 
been reeognised. See Ohenga Reddi v. Rama- 
samy Gounden (6), Tulshi Ram v. Abrar 
Ahmad (7), Prayag Mahaton v. Gobind Mahaton 
(8), Arju Mea v. Arman Mea (9). 

1 FLeorBEB, J.— There must be some power 
to к necessary orders with respeot to the 
lae. 

( T Kalyan Singh v. Ramgolam Singh 
10). 

With regard to jurisdietion, I have nothing 
to say. lshall make my submissions only 
with reference to tne relief, Ido'nt say that 
your Lordships have no jurisdiction in the 


(2) 16 Ind. Саз, 267 at p. 300; 16 C. W. N. 1106'at 
р. 1136; 13 Cr. L. J. 609; 150. L. J. 617. 
(8) 39 Ind. Сав 465; 44 C. 816; 25 О. L, J. 198, 21 
С. W. N. 269; 18 Or. L. J. 497. ` 
af 260. 680; 2 0. W.N. 225; 18 Ind. Deo. (x. в.) 
(5) (1871) 8 P. C. 465 at pp. 474, 475; 40L. J. P, С. 
1; 24 L. T. 111, 19 W. В. 449; 7 Moo, P. C. (N. в) 814 
17 Е.В. 130. 
KG 27 Ind, Cas, 152; 16 Or, L. J. 104; 11, W. 


(7) 30 Ind. Cas. 1002; 87 A. 654,18 А. І, J, $32; 
16 Cr. L. J. 714. 

(8) 82 О. 602; 9 O. W. N. 862; 2 Cr. L. J. 562, 

(9, 7 C. L. J. 869; 7 Or. L. J. 886. 
‚ (20) 56 Тай1баз, 4; 81 С, L, J, 48 at p. 51, 
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present matter. I am glad, and so are. the 
litigants generally, to have your Lordships’ 
pronouveement that the.arm of this Court is 
long enough to reach any form of judicial 
injuatiee, 

К There зап be no doubt that the property 
is in safe euatody. 

[MOOKERJER, А. O. J.—The Distriot Magis- 
trate ought not to have toushed the property 
in defianse of the order of this Court. 

There i8 & bona fide dispute with regard to 
the property. Your Lordships should not 
pass any order whish would prejudise my 
right to the property. 

‚ [Моокивик, A. C. J.—The tenants were in 
possession of the trees. If you olaim the 
laa grown on these trees, it is for you -to go 
to the Civil Courts. ] 

[Vurroner, J.—The best thing to be 
done is to institute an interpleader anit with 
a formal plaintiff. ] 

Under section 88, Civil Procedure Code, the 
Magistrate or any other offiser of the District 
may institute the interpleader suit. 

: Mr. U. N. Sen Gupta, for the Adhyars ;—I 
have bestowed sonsiderable labour and skill 
and the property should not be restored to 
the petitioners to my prejudice. 

(FLETCAER, J.—You must stand or fall 
along with the Zemindar. ) 

Babus Manmathanath Mukheries in reply :— 
It has not been seriously disputed 
before your Lordships that this Court has 
jurisdistion to deal with the matter. The 
whole question is, what should be the nature of 
your Lordships’ order in the matter. Seation 
517 or section 523, Criminal Prosedure Oode, 
would not apply. Ths proper order is one 
of restitution. 16 oannot be suggested thet 
this Court has to embark on a judiaial enquiry. 
In the absence of express legislation it must 
go bask to the party from whom it was 
taken, See Ratanlal Rangildas, In re (11). 
See also Annapurnabat, [n re (12), Devidin Dur- 
gaprasad, In re (13) and Kuppammal, In the 
matter of (14). 

JUDGMENT. 

: Moo&ERJEE, А. О. J.—The events whieh 
have led up to the present Rule have been 
fully narrated in the judgment delivered by 
Mr. Justice Ohatterjea and Mr. Justiee Cuming 


on the 2nd July 1920, in the ease of Alt 
(11) 17 B. 748; 9 Ind. Deo. (x. в.) 491. 
(12) 1 B. 680; 1 Ind. Deo. (x. s.) 418. 
(18) 22 B. 844; 11 Ind. Deo. (N. s.) 1146. 
(14) 28 М. 878 at pp. 316, 377; 4 Cr. L. J. 238, 
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Mohammad Mondal v. Fakirudd? Munshi 
( Piggot) (15), and need not be resapitulated at 
length for ourpresent purpose. Itis sufficient 
to state that proseedings under sestion 145 of 
the Criminal Prosedure Code were initiated 
by the Distrist Magistrate of Malda on 
the ground that & dispute likely to sause 
a breash of the pesee existed between the 
Mathurapur Zemindary Оопвегп and the 
tenants, relating to theright to grow and 
eollest lae on plum trees standing: on lands 
somprised in the holdings of the tenants, 
The Distriet Magistrate considered’ the ease 
to be of sush emergeney that he proeeeded 
to attash the disputed trees with the lae 
thereon, pending his decision under sestion 
145, At a later stage, by order of the 
District Magistrate, the lae was sollested 
and stored in the godowns of the first 
party and a portion thereof was sold by 
austion. The tenants obtained Rules from 
this Oourt with a view to set aside the 
proseedings on the ground, amongst others, 
that the Distriet Magistrate had no jurisdie- 
tion to take aetion under sestion 145 or to 
make the orders he bad passed. This Court 
stayed further proseedings pending the 
disposal of the Rule. But notwithstanding 
&ush order, the lae has been sollested and sold 
in part, an astion which bas been attempted 
to be justified in the letter ofthe Magis- 
trate, on the allegation that the las might 
otherwise sonsiderably deteriorate in value 
to the detriment of the rightful owner, who- 
ever be might turn out to bein the end. 
On the 2nd July 1920, Mr, Justice Chat- 
terje& and Mr.Justiee Cuming set aside the 
proesedings under sestion 145 as initiated 
without jurisdietion and added that the 
question ‘of disposal of the laa and the 
sale-proseeds of the portion already sold 
would be dealt with later. The present 
Rule was then issued, on the 29th July, 
1920, ealling upon the Distriet Magistrate 
of Malda and the opposite party to show 
sanse why the proseeds of sale of the 
lae as also the lae yet unsold and stored 
in the godown of the Mathurapur Zemin- 
dary Coneern should not be made over to 
the tenants, or why such other order should 
not. be passed as might seem proper to 
the Court. As the Rule involves an im- 
portant question of law toushing the 

(15) 59 Ind, Cas. 643; 32 О. 1. 3. 255; 24 О, W. N, 
1039, 
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jurisdiction of this Court, it has been 
plased for disposal before a Spesial Bensh 
constituted with the soneurrense of the Fall 
Conrt, ў 

The first point which requires sonsider- 
ation is, whether this Court has inherent 
power to give directions as to the disposal 
of property whieh was attashed and has 
been dealt with by a Subordinate Court. 
in the 
without jurisdistion under section 145 of 
the Criminal Prosedure Code. We are of 
opinion that the question should be answered 
in the affirmative, 1% is now well-settled 
that a High Oourt is competent, in the 
exersise of the power of superintendence 
vested in it under  a&estion 107 of ths 
Government of india Aot, 1915, (which 
. re-plased sestion 15 of the Indian High 
Courts Aat 1861), to set aside proceedings 
instituted without jurisdiction by a Subordi- 
nate. Court under sestion 145 of the 
Criminal Prosedure Code; sush power of 
superintendence oan be exercised notwith- 
Standing section 435 (3) Criminal Proge- 
dare Code, whieh laya down that proceedings 
under Chapter XIL (which eomprises sec- 
tions 145-148) are not proceedings within 
the meaning of that sestion. This view was 
affirmed in Hurbulluth Narain Singh v. 
‘Luchmeswar Prosad Singh (16), Laldhari 
Singh v. Sukdeo Narain Singh (1), J.go. 
mohan Pal v. Ram Kumar Gope 117), Kulada 
hinkar Rey vw. Daresh (18) and was 
subsequently recognised by a Fall Benoh 
in the oases of Sukh Lal Sheikh v. Tara 
Ohand (19), Khosh Mahomed Strsar v. Nasir 
Mahomed (20). Seotion 107 of the Govern- 
ment of India Ао, which may thus be 
invoked to set aside proceedings instituted 
. without jurisdiotiop, is expressed in perfeotly 
general terms, and, prima facie, there is 
no reason why the High  Oourt should: 
not, when it sets aside the proseedinga, 
proseed to give such consequential dires- 
tions as may be found necessary in 


" (16) 26 C, 188; 30. W. N. 49; 13 Ind, Deo. (х. в.) 
26 


(17) 28 C. 416. 
(18) 38 C. 88; 2 C. L. J. 271; 10 0. W. N. 257; 2 Oz. 
lu, J. 6701F B.) à 
(19) 88 0. 68;2 O. L, J. 241; 90, W. N. 1046; 2 Cr. 
L. J. 618. 
*(20) 38 О. 359; 20. L, J. 259; 9 О, W. N. 1085; 2 Cr. 
In J, 687, 
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the interests of juatise in the oireumstaneeg 
of the partiaular oase, That the Oonrt is 
sompetent to make sneh consequential or 
insidentiel orders when it exercises its 
appellate or revisional jurisdietion, is slear 
from sestion 423 (1) (d) sestion 439 
(1) and section 520. In such circumstances, 
we may legitimately hold that the High 
Court may make sonsequential or incidental 
orders in the exercise of its power of 
superintendense over Sabordinate Courts, 
which may be invoked, if ocsasion should 
arise, to reash and remedy all forms of 
judisial high handedness, ZLekhraj Ram v. 
Debt Pershad (21). This conclusion harmoniseg 
with the view formulated in Pulin Behiry 
Das v. Emperor (2) that “Criminal Оопг:в, 
no less than Civil Courts, exist for the 
administration of ‘justice, and Courts of both 
desoriptions have inherent power to mould 
the procedure, subject to the statutory pro. 
visions applicable to the matter in hand, 
to enable them to disebarge their fano- 
tions as Courts of Justice,” The same 
position war re-affirmed in the following terms 
in Budhu Lul v. Ohattu Gope \3) "the Criminal 


Prosedure Code does поб вопёаіп a 
provision eorresponding to sestion 151 of 
the Civil  Prosedurs Code; but that 


sestion does not lay down any new principle, 
it merely embodies a legislative resognition 
of the inherent power of the Oourt “to 
make such order as may he necessary for 
the ends of justice, This inherent power 
is in no sense restricted in applieation to 
sivil oases; 16 is equally applicable to 
criminal matters, The power is not sapri- 
siously or erbitrarily exercised ; it is exercised 
em debito sustitie, to do that real and 
substantial justice for the administration of 
which alone Courts exist; but the Court in 


‘the exeroise of sush inberent power must 


be careful to see that its deoision ig 
based on sound general prinsiples and is 
not in sorflist with them ог with the 
intentions of the Legislature as indicated 
in statutory provisions," This was not a 
novel proposition nor a new departure, for 
the inherent power of the Оопгё had been 
ocoasionally recogni«ed in earlier cases. Thus, 
in Rom Ohondra Mistry v. Nobin Mirdha 44) 
when the Court was invited to supply, to 
an order made by a Criminal Oourt, 


(21) 12 C, W. N. 678; 7 Or. І, J. 499, 
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the elementary prinsiple enunciated by the 
Judicial Committee in Rodger v. Compfoir, 
а Escompte de Paris (5) that itis the duty 
of all Courts to.take sare that the aot 
of ‘the Court does no injury to any of 
the suitors, Mr, Justice Hill observed that 
.in а ease whioh the Oourt conasiderad to 
be a fit one in all respeets for its applioa- 
tion, the Court would not hesitate to enforce 
the principle referred. to. The statement 
of this prineiple by Lord Cairns in the 
oase before the Jadisial Oom mittee just men- 
tioned is воцоһей in terms of great gener- 
slity and may be usefully re-oalled in this 
connection. 

"One of the first aud highest duties of 
all Oourte, is to take cro that the not 
of the Court does no injury to any of the 
suitors, and when the expression ‘the aot 
of the Court’ is used, it does rot mean 
merely the aot of the Primary Court, or of 
any intermediate Court of Appeal, bat the 
ast of the Court as a whole, from the 
lowest Court whioh antertains jurisdiction 
over the matter up to the highest Court 


whioh finally disposes of the sase. Is is 
the duty of the aggregate of those 
Tribunals, if I may use the expression, 


to: take sara that no act of the Court in 
the course of the whole of the procsedings 
does ёп injury to the suitors in the Court.” 
Again, in Ahmel Ali v. Keenoo Khan 22), 
when Mr. Justice Brett was pressed with the 
argument that the High QOourt sould not 
interfere with an order paused by a Magis- 
trate under sestion 522 of the  Oriminal 
Prosedure Code, beoause there wasno ex- 
press provision in that behalf, the learned 
Judge referred to Ram Jhandra Mistry vw. 
Nobin Mirdha (4) as showing that che Court 
had an “inherent jarisdistion, " though it 
besame, unnecessary for him to invoke the 
~aid of the iuherent power of the Court 
because, as pointed out in Manki v. Bhagw тії 
(23), the provision contained in gestion 423 (1) 
(d), read with seotion 439, was compre- 
hensive enough to  instude the power 
-raquired to direst  sansellation of the 
order made under sestion 522, Again, the 
decision in Lakshman Govind Nirgude, In v6 
(24) eontaina a alear recognition af the 
128) 1 Ind. Cas. 202; 3i О, 44 13 С W. N. 77; 9 
Orb. J 254, 
(23 27 A. 415; A.W. N, (i 05, 15 2 A. L. J. 6% 
2 Or. L. J, 24. 
(24) 26 B, 652; 4 Bom, І, R, 276, — 
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dostrine of inherent power. It has been 
sontended, however, that oases may be 
found in the books whish tend to show 
that the theory of inherent power of a 
Oourt to make such orders as may be 
necessary for the ends of justisa or to 
prevent abuse of the process of the Court, 
has been sometimes, if not actually re- 
pudiated, at any rate, overlooked, and re- 
ference has been made to Basudeb Purma 
Gossain ч. Naeiruddin (25), Queen Empress 
v. Fateh Ohand (26), Prayag  Mahaton v. 
Gobind Makaton (8), Arju Mea v. Arman 
Mea -S), Surjya Kumar Upadhya v. Dina. 
bandhu Pal (27), Karimuddi Fakir v, 
Naimuddi Kaviraj (28), Tulshi Ram v. 
Abrar Ahmad (7), Annapurnabni, In the 
matter of (19), Ratanlal Rongildas, In 
те (11), Devidin Durgaprasad, In re (13), Kup- 
pammal, In the maiter of (14) апа Ohenga Reddt 
v. Ramas my Gounden (о) вв typical illustra» 
tions. No useful purpose would be served 
by an analysis of the facts of each of these 
савез and of the opinions expressed thereon, 
though it may be a question whether all 
of them really ignore or overlook the doatrine 
of inherent power. It is sufficient to state 
that, in some instances the matter was not 
approashed from this point cf view, while, 
in others, even if the dostrire of inherent 
power were invoked, the result would not 
have been different; but none of the cases 
expressly repudiates the dostrine of inherent 
power, though several proseed on the 
assumption that a speoifia provision of the 
Orimiual Prosedure Code must be pointed 
out to justify an order made by a Snubordi- 
nate Court or an order whioh the High 
Oourt is invited to pass. This narrow view 
of the powers and duties of & Court of 
Justice, whether Civil or Oriminal, eannot 
now ba maintained, The truth is, that, in 
reapeat of Civil Uourts, the theory of inherent 
power, though enunoiated by Sir Barnes 
Peasosk, О. J, in 1563 іп Hurro Ohunder 
Hoy v. Shoorodhones Debta (29), was lost 
sight of for many years, and was familiarised 
only after 16 had been re*stated and rea- 
afirmed in 1903 іп Hukam Ohand, Boid v. 

(25) 14 О. 834; 12 Ind. Jur 152 7 Ind. Dec. (N. в.) 


661. 

( 6) 240. 499; 1 О. W. М. 485; 12 Ind Deo (N. в.) 
10.0. 

(2 ) 150. W М ccLtv (254 notes 


(281 3 О. L. J. 073, à Cr. L, J. 456, 
(29) 9 W. R 402, 
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Kamalanand Singh (30) and resognised there- 
after in express terms in section 151 of 
the Civil Procedure Code, 1908. In the 
sase of Criminal Courts, the theory of ine 


herent power has had a still more uncertain 


sareer, but, as we have seen, ib was weloom- 
ed without hesitation in 189¢, found some 
recognition in the Criminal Procedure Code 
of that year, and was re affirmed in 1912, 
We feel no doubt whatever that the dootrine 
of inherent power, as enunoiated in the 
oases of Pulin Behary Das y. Emperor (2) 
and restated in Budhu Lal v. Ohatiu Gope 
(3), ig well-established on principle and 
sannot be enacessfully questioned. 

The sesond point which requires examina- 
tion is, what are the directions whioh should 
ba given for tbe disposal of the lae and 
the sale proceeds of the portion already 
sold, It is manifestly impossible to restore 
the physical oondition of things as they 
existed when the proceedings under sestion 
145 were instituted ; for the twigs cannot 
be re-attashed to the trees nor ean the lao 
ba replaced on them. The tenants have 
sontended that as restitutio in integram ia 
impossible, the las-yet unsold should be 
sold and the entire sale-proseeds divided 
amongst them rateably, in proportion to 
the number of trees on the holding of eash 
tenant. This course cannot be adopted for 
an obvious reason, Such a distribution as 
that suggested must be made on the assump- 
tion that, apart from possible questions of 
title, all the lae when attached and re- 
moved was in the possession of the tenants. 
This, however, is strenuously oontroverted 
on bebalf of the Zemindars and Adhyare, 
and the Court is not ina position to make 
an assumption in favour of either party, 
because there has been no enquiry, summary 
or otherwise, in the proceedings whieh have 
been eanocelled as instituted without juris- 
diotion. 16 is equally plain that the lac 
and the money should not remain in the 
custody of the Zemindars and Adhyars who 
are the other party to the proseedings. In 
such eireumstanses, the best souras to adopt 
ig to kegp the property in the eustody of 
the Court pending decision by a Civil 
Court on the question of title to the 
lao. [Of. Ohenga Redd v. Ramasamy Gounden 
(6)]. Sueh a course wassommended by 


(зо) 83 0, 927; 8 O. L. J. 67, 
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Lord Maenaghten in Hood Barrs v. Heriot 
(31) where he regretted that the Court of 
Appeal had not thought it proper to hold a 
fund tn media pending appeal to the House 
of Lords on the question of title thereto ; see 
also the judgment of Lord Watson in Peru- 
vian Guano Оо, v. Dreyfus (82). 

The result is that the Rule is made 
absolute. The las aud the net sale-proseeds 
of the las already .sold (after dedustion of 
insidental eharges) will forthwith be plased 
in the sustody of the Subordinate Judge 
of Malda, who will take steps, as early as 
prastisable, to have the lae sold. The entire 
sale-proseeds will sonstitute one fund whieh 
will remain in the sustody of the Court of 
the Subordinate Judge. The first party 
will be at liberty to institute a suit in the 
Court of the Subordinate Judge of Malda for 
deslaration of their right to the lao and for 
incidental reliefs. If впећ a suit is instituted 
on or before the lst December 1920, the 
fund will continue to be held by the Sub. 
ordinate Judge to await the result of the 
suit. If, on the other hand, the suit is not 
instituted by the first party on or before the 
let December 1920, the Subordinate Judge 
will distribute the fand amongst the tenants 
on the basis of the resord prepared by the 
Poliee Authorities as to the number of trees 
ou the holding of each tenant from whieh 
the lae was taken. The distribution will be 
made rateably, in proportion to the number 
of trees on eash holding; but this will not 
affest the right of the tenants inter se to have 
the question of apportionment amongst 
themselves desided by a Civil Court. 

FLETOHER, J.—I agree. 

OgATTERJEA, J.— I agree. 

RlIOHARDSON, J.— 1 agree, 

Gaos, J.—I agree, 
: Rule made absolute. 


(31) (1898) A. С. 174 at p. 186; 65 L. J. Q. В. 252; 
74 L. T, 858; 44 W. R. 481; 60 J. P. 612. 

(82) (1892) A. О. 168; 61 L, J. Oh. 749; 66 L. T. 
586; 7 Аар. M. О, 225. 
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PATNA HIGH COURT. 

URIMINAL APPBAL No. 157 or 1920, 
‘September 13, 1920. 
Fresent:—Mr, Justice Jwala Prasad 
and Mr. Justice Sultan Ahmad. 
TEKA AHIR— APPELLANT 
versus 

: EMPERO R-—HzaPONDEST. 
Criminal Procedure Code (Act V of 1898), se. 987, 
810—Evidence Act (I of 1872), s. 54—Previous con- 
viclion, evidence of, when may be tendered— Prosecution 
witnesses, ve-call of, for cross-emamination — Diacretion, 
improper emercise of. 


Where the statement of an accused person to a 
Committing Magistrate contains an admission as to 
his previous conviction, that portion. of his evidence 
should not be read at the close of the prosecution 
evidence at his trialin the Court of Session, before 
the assessors have giventheir opinion, as, to do so 
is to contravene the principle of section 310 of the 
Criminal Procedure Code and is sufficient to vitiate 
the trial. [p. 881, ool. 2.1 

It is illegal, during the course of the trial of an 
accused person for a substantive offence, to record 
evidence of a previous conviction. Such evidence 
amounts to evidence of bad character and is expressly 
forbidden by section 54of the Evidence Act, unless 
and until the accused offers evidence of good 
character. Гр. 832, col. 1,] 

The refusal of a Judge to re-call раа Нон 
witnesses for cross-examination, amounts to an 
improper exercise of discretion, sufficient to vitiate 
the trial. [p, 882, col. ?.] 

Oriminal apreal from an order of the 
Additional Sessions Judge, Obapra, dated 
the 23th June 1916, 

Mr. Hague (with him Mr, W. H, Akbari), 
for the Appellant. 

Mr. Monohar Lall (Assistant Government 
Advocate), for the Crown. 

JUDGMENT. 

JWALA PrArRAD, J.— The appellants, Teka 
Ahir, Abhilakh Ahir and Ramdhani Ahir, 
were tried by the Sessions Judge of Saran 
on charges under sestions 595 and 402 
of the Penal Oode. Abhilakh was further 
sharged under section 325 of the Code of 
having eaused grievous hurt to Moti Nonig. 
Teka and Ramdhani were also oharged 
with previous oonvistions under section 
400 of the Oode. The learned Sessions 
Judge has aonvioted the аововей of the charges 
laid against them and has sentenced Teka and 
Ramdhani to (transportation for life and 
Abhilakh to 10 years’ rigorous imprison- 
тері, 


The trial sommeneed on the 14th June 
and terminated on the 23rd when the 
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opinion of the assessors was taken. A 
note in the order-sheet of the 14th of 
June shows that theoharges were read to 
the asoused and they were asked to plead 
to them. On the 23rd June there is a 
note that the nosusad Teka and Ramdhani 
admitted previous sonvietions. None of 
these notes in the order sheet shows as to 
whether and when the sharges relating 
to the previous sonvietions were read ont 
and explained. !f that was done on the 
14th of June it was illegal and in direst 
contravention of section 310 of the Code 
which requires that thé charge of previous 
conviction shall not be read ont nor the 
accused be asked to plead thereto unless 
and until the acoused was  convieted of 
the subsequent offence. If it was read 
out on the 23rd after the opinion of the 
assessors was recorded, there should have 
been .a olear note in the order-sheet to 
that effest. After tbe close of the pro- 
Becution evidensee the statement of the 
&osused made in the Commitment Ooart 
was read to the assessors and was admit. 
ted under section 287 of the Code, It 
contained an admission of the aseused as 
to their previous sonviotion. The portion 
of the statement relating to the previous 
couyistion should not have been allowed 
to be read until the assessors had given 
their opinion. То do that was to contravene 
the prinsiple of sestion 310 of the Code. 
No doubt sestion 287 permits a previous 
statement -of the acsused before the Oom- 
mitting Magistrate to be read as a part 
of the proseontion oase. This refers only 
io the statement relatiug to the subsequent 
The portion relating to the 
previous onvietion oan be read under 
this section only when the accused is put 
on his trial for the previons conviction 
after the olose of the trial for the sub- 
sequent offence, That stage had not arisen 
in the present ease and hence the admis- 
sion of the acoused contained in the stato. 
ment. relating to the previous sonviction 
was illegally read to the Astessors before 
they had given their opinion on the sub- 
sequent offence. Not only that, bit the 
actual evidence of the previous conviotion 
was permitted to be reaprded on the 17th 
June during the sourse of the trial of 
the aseused for the substantive offense, 
The objestion of the aaeused to the ad. 
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mission of this evidence was overruled by 
the learnsd Sessions Judge upon the ground 
that it was relevant to prove the state 
of the. mind of the asesused under ssetions 
6 and i4 of the Evidence Ast. The view 
taken by the learned Sessions Judge was 
entirely erroneous. No question of the 
state of the mind of the accused pertinently 
arose in the trial ofthe present case under 
gestion 395 and 422. In any event, the 
evidense of the previous sonvistion amount. 
ed to evidence of bad sharaeter of the 
assused whish is expressly forbidden by 
section 54 of the Hvidensa Ast unless 
and until the авоп-ві had offered evideuoe 
of good sharaster. Under this sestion as 
well us under section 310 the evidence of 
the prosesution witness No. 17 was illegally 
admitted. 

- The reason for not permitting the previous 
sonvistion to be proved or even to be made 
. known during the trial of the accused for 
the main offense is that the fast of the 
previous sonvistion may prejudise the accused 
by creating an adverse opinion in the mind 
of the Judge, Jury or the assessora, Upon 
this principle the reading of the charge, the 
previons statement of the aeoused and the 
evidence relating to the previous sonvistion 
are sorupulously suspended till the sasoused 
is vonvisted of tbe substantive offence, or 
the opinion of the assessors has been 
obtained. The learned Judge has asn- 
travened the aforesaid principle and the 
express provision of the Oode, This has 
vitiated the trial of the asoused and is suffi 
sient to set aside the convietion. 

“But the learned Sessions Judge has 
further prejudised the acsused in not giving 
them an opportunity to cross-examine six 
prinsiple witnesses оп behalf of the 
prosecution who were examined on the 14h 
of June when the trial sommensed On that 
date the accused, no doubt, themselves put а 
few questions to the witnesses. The next 
day (15th June) a petition was filed bya 
Pleader on behalf of the aseused stating that 
wrong information waa given to their man 
in the village by the Poliee, that the date 
fixed wga the 17th, and not the 14th and 
consequently they could not be ready to 
cross examine the witnesses on the latter 
date, The learned Sessions Judge disbelieved 
the allegation and refused to re sall the 
witnesses for oross-examination, To our 
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mind the learned Sessions Judge did not 
use his diseretion properly, and the result 
has been that the trial of the assused of 
serious  offenees has been without cross- 
examination of the prinsipal witnesses on 
behalf of the proseauticn. The trial must, 
therefore, ba set aside. 

The question then arises whether there 
should be a re trial in the present sase. То 
our mind, проп the evidenee resorded in the 
саве, the sonvistion of the aseused under 
section 402 of the Penal Code is not 
sustainable. That section makes it penal for 
five or more persone to assomble together for 
the purposes of committing dasoity and every 
one among them is liable to the penalty 
of the seation. The aseusod аге said to 
have been seen together at two planes: (1) 
Nautan Bazaar, and (2) Pachphera For 
each of these places two witnesses have 
been examined, Sheo Tahal and Harihar 
Koeri speak ав to the ascnaed having been 
seen assembling with others at an old school 
building near the Bazaar. The first says five 
or six persons; the sesond says four or five 
including the aacnsed. These witnesses are 
doubtful ав to the number not being less 
than five. The benefit of this doubt muat be 
given to the asoused and, henae, the prinoipal 
element of the section, which requires 
the number to be not less than five, is 
wanting, - 

Again, itis admitted that Nautan Bazaar 
is a b'g Bazaar, and is situated ona publie 
road, & plase not far off from the villages of 
tbe aesused. The fast that they were seen 
in а plase in the B .zaar доев not nese-sarily 
lead to the inferenee that they were there 
with any criminal intent, and not with the 
legitimate purpose of doing some bazar 
work, The learned Sessions Judge has given 
tbe respective dates on which these persons 
identifiad the ascased as having been seen 
on the Bazaar day. I need not go over 
the same ground agair, bub it is clear that 
the witnesses did not timely disclose to the 
Police the faot that they had seen the 
aeeused persons at the, Nautan Bazaar on 
the night of the oasurrenee. The learned 
Sessions Judge has not reaorded a finding 
of firm eonvietion in hia mind as to the 
aseused persons having been seen at Nautan 
B.zsar. Wa regard tha evidena? as not 
wortay of any oredit and have no hesitation 
in rejecting it. Ejually ineredible is the 
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testimony of the aeeused perrona having 
been seen at the other plase, Puehphera, 
on the same evening. It is suffiaient to dissard 
the evidense by reading only the evidense 
of P. W. Nos. 20 and 21, Ram Charitar Rai 
and Sawdagar Rai. The first man saw ten 
or twelve persons going from sonth to north 
on the sarkar: sarak (Government road). Не 
had seen Teka and Ramdhani five or six 
years sgo and had not seen them for the 
last two or three years, still he questioned 
them aa to where they were going and is 
supposed to have retaired in his minda vivid 
impression of the faces of these two men 
seen on & dim twilight evening. We, there- 
fore, reject the evidence of the assemoling 
of the accused at the second plxce also. 

` The result is, that we find that there is 
not euffisient evidense for permitting a 
re-trial of any of the assured under sestion 
402 of the Penal Code. We set aside the 
eonvietion and the sentenss of all the aseused 
under that sestion, Ramdhani was obarged 
only under the sestion and he is, therefore, ад. 
quitted altogether and must be set ab liberty. 
As to aosuged Teka and Abhilakb, we direat 
that they be re tried by the Sessions Judge 
of Saran of sharges other than under cestion 
402 standing against them. sn the aircum- 
stances, we refrain from going into the 
merits of the case, ` 

SULTAN AHaEP, J.—I entirely agree with 
the order that has just been passed by my 
learned brother. But the serious irregular 
ities committed by the Sessions Jadge, and 
the anfairnese with which the saoused were 
treated during the sourse of the trial demand 
that 1 shonld add a few observaticns of my 
own. | 

Subordinate Ocurts in india ought to тө 
member that in trying oases the reputation 
not only of the Oourts, but also of «he law 
which they have to administer are at атаке 
and they should ni t by their conduot afford 
grounds for somplaint either by the prosesu- 
tion or by the acensed. This oaee, however, 
is one where the learned Sessions Judge has 
by his orders given occasion to very serious 
complaint by the asensed and I now propose 
to deal with them seriatim and in detaii. 

The scensed were sent up for trial for 
offenses whieh are heinous and for 
whieb serious penalties have been“ provided 
by the law. The learned Se-sions Judge, 
therefore, ongnt to have given legitimate 
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facilities to the aceused to satisfy the Court 
that the oharges against them were not 
justifiable. Far from doing that, the learned 
Ssssions Judge in this ease, in my opinion, 
committed aueh irregularities the like of 
whieh, І am glad to say, we do not find 
baing eommitted every day. 

The first serious irregularity that the 
learned Sessions Judge sommitted was, that 
he allowed evidenee of previous eonv-otion 
to be placed before him and the assessors 
who were aiding him, before the trial closed, 
The learned Sessions Jadge, however, tries 
to justify this prosedure under section 14 
of the Evidenoe Aot, My learned brother 
has already pointed out, and I fully agree 
with him, that that provision of law is not 
applicable to a ease under sections 595, 825 
and 402 of the Penal Code. It was held as 
early as 1879 in the oase of Mantura bast 
v. Queen Empress (1) under seotion 401 of the 
Oode “ that evidense of the sharaater of the 
assused not being в faot in issue in the 
offence of belonging to a gang of persons 
assusiated for the purpose of habitually 
committing theft punishable under seotion 
401 of the Penal Uode, evidence of bad 
oharaoter or reputation of the agsused is ine 
admissible for the purpose of proving the 
sommission of that offense," and it was 
pointed out by the learned Judges at page 
143 that, " it was unnesessary to repeat the 
grounds upon which the learned Judges held 
in the oase of Empress v. Naba Kumar catnatk 
(2), on eousideration of section 54 of the 
Evidence Aot and seotion 14 of the Hvidenve 
Ast as well as the terms of seation 810 of 
the Uode of Criminal Prosedure, that such 
evidence 18 inadmissible as evidence of 
bad character beoause we оопапг in the 
judgment delivered.” The sorreotness of this 
desision, L am aware, was doubted in the 
case ot Bonai v, Emperor (3). 16 was 
pointed out thera thas вові evidense was 
admiseidle іп а gang vase, bus І am not 
aware ot any oase in whion evidenee of 
previous oonvietion has been held to be 
admiunble ın а trial on ohayges under see- 
tions 3 5 and 402 of the Pensl Code. Gang 
oaos stand upon а different footiifg from 
cases for oflences under sections 925 and 402 


(1) 27 О, 189; 40. W. N; 9% 14 Ind, Dec. (н. а.) 92, 

(2) 1 0, W.N 146. 

(&) 9 Ind. Cas 505; 88 О. 408; 16 О, W, Х. 461; 12 
Or. Lid. ot . 
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of the Code, I am, therefore, elearly of 
opinion that where the oeharges against the 
asoused are under sections 402 and 395, 
evidenes of previous convistion i8 поё admis- 
.Bible under gestion l4 of the Evidence Ast. 
Apart from that, the whole prineiple of 
British criminal jurisprudenee eondemns the 
prejudice which may be saused to the assused 
by the admission of previous convietion 
before he has been found guilty of the 
offenses on which he has been arraigned. 
Assessors and Jury are human beings and they 
are sure to be influenced by any previous 
.sonvistion, which may be proved against the 
.Aaesused. 1 would, therefore, on general 
principles, as well as under the provisions of 
the Evidenee Aot and the Code of Criminal 
Prosedure, discard this evidence. This 
evidence, however, having been admitted our 
course is perfeetly olear. The sonvistion of 
and sentence upon the acoused must be set 
aside. If that had been all thatthe learned 
Sessions Judge bad done, I would have held 
that he had simply committed an error of 
law; but the learned Sessions Judge denied 
to the aceused that fairness of trialto whioh 
they are entitled under the law. The sase 
was begun on the 14th June. On the 15th 
June an application was filed asking for the 
тө. 6811 of the witnesses who were examined -in- 
ehief on the previous day on the ground that 
the asoused had not been correctly informed of 
the date of the trial. Тһе learned Sessions 
Judge, mainly on the ground that the 
Publio Prosesutor objestad to his petition, 
refused the applieation. In my opinion, he 
wrongly surrendered hia judieial diseretion 
to the opposition offered by the Publia Pro 
mesutor, The learned Sessions Judge was 
again requested to re.aall the prosecution 
witnesses who were examined-in-ohief on 
the 15th. That application suffered the 
same fate. The result was that about ten 
witnesses examined on behalf of the proseeu- 
tion were vot cross-examined at all by the 
&osused except acoused No. 1. Thisimproper 
exeraise of judicial diseretion has; in my opin- 


ion, very seriougly aífested the trial and on , 


these two grounds Т entirely agree with my 
learned brother that theaonvistion of, and the 
Bentenses on the asoused must be set aside, 

As regards the aseused Ramdhani, my 
learned brother has fully dealt with the 
evidence whioh has been addused on behalf of 
fhe Crown in support of the eharge against 
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him and I would only add that the flimsy 
evidenae whieh was adduced on behalf of 
the proseeution against him ought to have 
been dissarded by the learned Sessions Judge. 
I also agree that the other two asoused 
should now be tried on a charge under see- 
tions 395 and 325 of the Penal Code. In 
doing so, we express absolutely no opinion on 
the merits of the evidenos against them. 
It is sufficient to say that their ense has 
been prejudioed by the admission of irrelevant 
and inadmissible evidence and it would be 
diffieult for us to disest the whole of the 
evidence in the ease and sonsider only that 
which is relevant. That we now leave to the 
learned Sessions Judge to do and we hope 
and trust that the learned Sessions Judge 
will bring upon the evidenes that judisial 
consideration which we expeot from him. 

The result ie, that I agree with my learned 
brother that the eonviation of and sentences 
on Teka Ahir and Abhilakh Ahir be set 
aside and-that they bs re-tried on eharges 
under sestions 395 and 325 of the Penal 
Code, The prisoner Ramdhani is acquitted, 

Oonvtction set aside; 
Retrial directed, 


PATNA HIGH COURT. 
URIMINAL Revision No. 156 or 1920. 
April, 30, 1920, 

Present;—Mr. Justice Sultan Ahmad, 
TANUK LAL MANDAR-—PETITIONER 
versus 
EMPEROR—Obppostrs Parry, 

Criminal Procedure Code (Act V of 1898), в. 408— 
Acquittal under section 147, Penal Qode, whether bare 
trial under section 186 — Writ of attachment, execution 
of, after returnable date—Resistance to execution, whe- 
ther offence, 


The acquittal of an accused person in a саве under 
section 147 of the Penal Code,is no bar to his trial 
for ie sid under section 186 of the Code, [p. 885, 
col. 1. 

The execution of a writ of attachment after expiry 
of the date fixed for itsreturn is illegal, and resistance 
to such execution is not an offence under section 186 
of the Penal Code. [p. 386, col. 1.] 

Appeal against an order of the District 
Magistrate, Bhagalpore, sonfirming that. of 
the Magistrate, 2nd Class, Madhipurs; dated 
the 12th February 1920. 

Messrs. Hasan Imam and Gour Chandra Pal, 
for the Petitioner, 

Mr. В. N. Miiter, for the Opposite Party. 

JUDGMENT,—The fasts out of whioh 
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this application arises may be shortly stated 
as follows, In exesution of a decree against 
@ minor, who is the nephew. of the pəti- 
tioner, writ of attachment was taken ont 
and the somplainant deoree-holder, acting 
as identifier, assompanied the  peon to 
exesute the writ but was assaulted and 
severely injured by the petitioner. The 
peon fled away and reported the ossurrence 
on the 8th April 1913. The petitioner was 
tried on the complaint on behalf of the 
deosree-holder under sestion 147 of the 
Indian Penal Code and was aequitted. Sub. 
sequently, the oomplainant deoree-holder 
applied for sanction to the Mansif for the 
prosesution of the petitioner under seotions 
153 and 186 of the Indian Penal Code, The 
Munsif granted the sanction for prosesution 
of the petitioner, The order granting sano. 
tion was appealed against to the Judge 
and then to this Jourt but was maintained. 
Ultimately, the petitioner was tried and 
' eonvioted under section 186, Indian Penal 
Code,and senteneed to two mouths! rigorous 
imprisonment, An appeal was preferred to 
the learned Distris Judge of Bhagalpur 
who upheld the sonvistion and sentence and 
this, applisation has been filed by the 
petitioner against his eonviotion and sentense. 

The first point that has been raised 
by the learned Counsel appearing on behalf 
of the petitioner is, that the trial of the 
petitioner under sestion 186 of the Indian 
Penal Code was invalid and incompetent 
as his acquittal in the seetion 147 sase was a 
bar to his proseoution under seotion 186, 
It is pointed out that the common objeot 
of the unlawful assembly in the seotion 147 
sane was said to be the resistance of the 
peon in the discharge -of his duty 
which is the offence for whieh the assuaed 
has been tried and eonviated in the present 
saso. Section 403, clause (1) runs as follows: 
"A person who has onse been tried by a 
Court of sompetent jurisdistion for an 
offence and sonvisted or acquitted of sush 
offence, shall, while sush sonviction or 
&equittal remains in foros, not be liable to be 
tried again for the same offense, nor of the 
game facts for any other offence for whish a 
different eharge from the one made against 
him might have been made under sestion 236 
or for whieh he might have been convieted 
under sestion 237”, Admittedly, section 236, 
Qriminal Prosedure Uode, does not apply 
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but it ia contended that, under seotion 237, 
Criminal Procedure Code, he sould ba 
sonvisted for an offense under section 186 
though no charge under section 156 haa 
been framed. I regret I cannot accept 
this sontention as sound. In my opinion, 
section 237 is limited to cognate offences, 
and is cannot, by any stretch cf reasoning, 
be sontended that offenses under sections 147 
and 186 of the Indian Penal Code are 
cognate offences. They are distinst offences 
with absolutely nothing in common and, there- 
fore, in my opinion, sestion 408, olause (1), 
does not apply to the oase and the asquittal 
of the asensed in the 147, Indian Penal 
Code cace is no bar to his trial for an 
offence under sestion 186, Indian Penal 
Oode. Xn my opinion, this oase is fully 
eovered-by section 403, olause (2), whioh 
lays down that “а person aequitted or 
sonvisted of any offence may be afterwards 
tried for any distinst offense for whish a 
separate charge might have been made 
against him on the former trial under 
section 235 sub-section (1)”, This eontention 
of the learned Counsel is, therefore, overruled, 

The second objection that he hag 
raised is that the writ is not legal, inas- 
much as it is issued against a minor for 
whom no guardian had been appointed 
under Order X X XII, rule 3, The learned Vakil 
appearing on behalf of the somplainant 
who appeared in support of the oonviotion, 
with my permission, urged that Order XXXII, 
rule З does not apply to exesution pro. 
esedings.' The point, in my opinion, is not 
free from diffienlty, and, if this had been the 
only point upon which this applioation could 
be disposed of, I would have referred the 
matter to a larger Beneh. I may, however, re. 
sord,as my opinion, that even if Order XXXI, 
rule 3, does not direstly apply to exeoution 
proceedings, the principle underlying Order 
XXXII, rule 3, must be held to apply to such 
proceeding. It has been heldin the oases report. 
ed as Govindasam: Naidu v. Alagirisamd Naidu 
(1) and Virupakshappa v. Shidappa (2) that 
Order XXXII, rule 7 applies to exeention 
proseedings and I do not seó'any reason why 
Order XXXII, rule 3 should not be held 
to apply to sueh proseedings. In my opinion, 
&herefore, the writ was,not a legal one, 
But, as І have already said, I do not 

(1) 29 M. 104, 

(2) 26 B. 109; 8 Вот, L, В. 565, 
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propose to base my deoision of this appli- 
cation on that ground, 

The third ground whish, in my opinion, is 
fatal to the sonvistion of the accused ia that 
the returnable date fixed in the writ was the 
2nd April, but the attachment was sought to 
be made on the 8th of April. I have ex- 
amined the order sheet in the  exesution 
oase and also the writ ard 16 із perfectly 
clear that tbe date fixed for the return 
of the writ originally was the 2nd and oy 
some manipulation that date has been altered, 
both in the writ and in the order sheet, 
by some-one other than the Coart, and 
it is also olear.that this alteration took 
place after the ocourrence, I cannot oon. 
eeive that the alteration made in the order- 
sheet was made by the Mansif, beaanse 
there is no provision of law under whioh 
he oan make subsequent alterations in his 
order-sheet without even initialliag such 
alteration. А perusal of the order of the 
Mansif, dated the 19th March 1918, will 
show olearly that the writ of attaohment 
was ordered to ba issued and the znd of 
April was fixed for its return. That being 
so, the writ, of attachment was attempted to 
be served on в date long after the date 
of return in the writ, This makes the 
exesution cf the writ absolutely illegal. It 
has been held in the oase reported іп Jagpat 
Koeri у. Emperor (3) that “rasistance to a 
Constable endeavouring to effest an arrest 
on an invalid warrant did not amount to 
an offence under sestion 353 of the Indian 
Penal Code," The same view of the law has 
been laid down. in the oases reported in 
Emperor v. Ganesht Lal (4) and Empress 
v Amar Nath (5). If, however, in 
resisting the peon in exesution of an 
invalid writ the aesused had exoeeded 
the right of private defence be would have 


been held guilty, It appears, however, from- 


the evidence as well as on the finoings 
arrived at by the Trial Ccurt that 
the peon was not even tonched, as 
regardeds the attack on the decree holder, 
that point is nota matter for sonsideration 
in this ease.” That was the enbjeot-matter 
of the trial under section 147 ot the Indian 


(8) 39 Ind, Cas, 494; 2 P. L, J. 487; 1 P, L. W. 30е; 
(1918) Pat. 48; 18 Cr, L, J. 526, 

(4) #7 A. 258; 1 A. L. J. 595; A. W. N, (1904) 220; 
1 Cr. L. J. 886. 

(5) 5 A. 318; A, W, N. (1888; 54; 3 Ind Dec. (ч s) 
818. 


Penal Code in whish the aesuned wer? 
aequitfed. - The result, therefore, is that 
the eonvietion and sentence of the assused 
must be set aside on the ground that the 
writ, the exeoution of whish he had resisted, 
was not a valid writ. 

Conviction set aside, 


V — 


CALCUTTA HIGH COURT. 
ОвімімАІ, Revision No, 423 or 1920, 
June 9, 1920, 

Present:— Mr, Jurtioe Walmsley and 
Mr. Justice Greaves. 

AMULYA OHARAN SARKAR AND OTHERS—= 
Paritiongss 

е versus 
AMRITA LAL MUKHERJEE —Oppostrs 
Panty 
Criminal Procedure Code (Act V of 1898), ss. 109, 
145, 430—Magistrate, discretion of—Revision—High 
Court, whether will interfere. 


Where in exercise of hia discretion a Magistrate 
elects to proceed under section 07, and not under 
section '45, of the Criminal Procedure Code, the - 
High Court is not entitled to interfere in revision 
with the exercise of his discretion. 

Rule against the order of the Snb. Divisional 
Magistrate, Ranaghat, 

Mr. К, N. Chaudhuri, (with him Babu 
Hamendra Nath sen), for the Petitioners, 

Babus Hemendra~- Ohandra Sen and 
Surendra Nuth Basu (57.), for the Opposite 
Party. 

JUDGMENT, . 

WaLMSLEY, J —50 far ав 1 oan understand 
the facts of this esse, it appears to me 
that, probably, the provisions of seotion 145, 
Criminal Proeedure Code, offered the Magis. 
trate the best means of settling the dispute 
between the two parties. But in view of 
the Fall Beneh decision in the case of 
Emperor v. Abbas (1), І do not think it 
is open to this Court to say that the 
Magistrate must proseed under seation 145 
and not under section 107, Oriminal Pro. 
sedure Code Ав the Magistrate has exercia- 
ed his discretion і think we are not entitled 
to interfere, І, therefore, diseharge this 
Rule, | 

Goxaves, J.—I agree, 

Rule discharged. - 

(1 12Ind Cas 823; 39 О, 150; 14 C. L. J, 429; 
18 0, W, N. 88; 12 Cr. L, J, 569, " ` 
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7 CALCUTTA HIGH COURT, 
Арк, FROM Oxiginat Decagn No. 55 
or 1919. 
June 15, 1920, 
Present:—Sir Asutosh Mookerjee, Kr., 
Aoting Ohief Justice, and 
` Justice Sir Ernest Fleteher, Кт. 
Maharaja MANINDRA CHANDRA 
NANDY AND otners— DESENDANTS— 
APPELLANTS j 
versus 
ASWINI KUMAR AOHARYYA— 
. PLAINTIFF — RESPONDENT. 

Contract, breach of—Promisee, right of, to sue— 
Contract, renunciation of, before performance—Dam- 
ages, measure of-—Costs, award  of--Calcutia High 
Court Rules, Ch. XXXVI, r.98—“Ordinary cause — 
“Important cause.” 


The breach of a contract may take place before 
the time fixed for the performance of the contract 
has arrived, as, where the promisor repudiates the 
contract, in which event the promisee may elect to 
gue for breach of the contract without waiting for 
tho time fixed for performance; [p. 888, col; 2.] 

The damages for breach of contract by renuncia- 
tion thereof before performance is due, are measured 
by whatthe injured party would have suffered by 
the continued breach of the other party down to the 
time of complete performance, less any abatement 
by reason of circumstances of which he ought 
reasonably to have availed himself. [p. 339, col. 1.] 
р Where a plaintiff brings a grossly exaggerated 
claim and obtains a decree for less than one-fifth of 
the sum claimed by him, he is entitled to costs as 
in an "ordinary cause.” [ p. 348, col. 1.) 

Where costs are awarded as inan “important 
cause,” reasons should be recorded for this course. 
[p, 842, col. 1.3 Р 

Appeal against the deoree of Мг, Justice 
Rankin, dated the 9th May 1919, 

Mr. A. N. Ohaudhurt, for the Appellants. 

Messrs, Н, D. Bose and B. К. Lahiri, for 


the Respondent. - P 


JUDGMENT. 

MookERJEE, Aora. О. J.—This is an appeal 
“from the judgment of Mr. Justice Rankin 
-in a suit for reeovery of money. 

plaintiff-respondent makes his elaim in 
connestion with a contract, dated the 22nd 
Desember, 1915, entered into by the defend- 
ants with the Corporation of Oaleutta for the 
supply of stone metal. The plaintiff was not 


8 party to this sontrast, but his oase is that: 


the defendants agreed to pay him, (1) a sum 
of Rs, 20,000 if he eonld sesure aoseptanse 
of their offer by the Corporation, and 
defrayed, at his own risk, the preliminary 
expenses in connesiion therewith; (2) broker- 
age at two annas forllevery hundred 


22 


The: 


eubie feet of stone metal delivered to the 
Corporation during the subsistence of the 
contrast, and (3) two-Sfths share of the 
profits of the business which was to be 
placed under his management for the 
same period. The plaintiff alleges that he 
was paid Rs. 5,000 by way of preliminary ex- 
penses, but has received nothing under the other 
two heads, Tkeesontract with the Corporation 
was to bein operation for fwenty years, 
and twenty lakhs subie feet of stone 
metal were to be supplied annually. Oon- 
sequently, the plaintiff would be entitled 
to reseive Rs. 2,500 a year for twenty 
years on aosount of brokerage. The pro- 
fita are ocaleulated by the plaintif ab 
Rs. 50,000 a year; on thin basis, his 
share of profits would be Rs. 20,000 a 
year for twenty years. The grievance of 
the plaintiff is that, although it was mainly 
through-his efforfs that the defendants 
were able to seeure the contrast, they have 
repudiated the arrangement made with him 
and have falsely denied that be was of 
any assistance {o them in the matter. He 
ascordingly elaims damages for breach of 
contrast, although no transactions have yet 
taken place between the defendants and 
the Corporation; his olaim is for nearly 
three lakha of rupees; namely, Ha. 15,000 
for preliminary expenses, Rs. $0,000 for loss 
of brokerage during twenty years, and 
Rs, 2,29,398-6-5 for loss of profits during 
the same period. Mr. Justice Rankin has 
given him a deeree for Rs. 57,000 in all, 
with costson Soale No. 3, that ie, Ra, 15,000 
for preliminary expenses, Rs. 20,000 for 
brokerage and Rs, 22,000 on account of loss of 
profits, Thedefendants have appealed to this 
Court, and have disputed the olaim as greatly 
exaggerated, if not entirely unfounded, They 
have also urged that sosts on Seale No. 3 
should not have been allowed. In our opinion, 


` the appeal must fail on the merits, but the 


order for soats oannot be supported. 

As regards the first point, namely, the 
elaim for preliminary expenses, the sub- 
stantial point in eontroversy ig, whether the 
defendants agreed to pay the plaintiff a 
sum of Rs, 20,000 for preliminary expenses, 
or only sush sum поё exoeeding Rs. 20,000 
as the plaintiff might dind it actually 
necessary to spend on account of preliminary 
expenses, Mr. Justice Rankin has aBsepted 
the story of the plaintiff that the defend- 
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ants agreed to pay him Rs. 20,000 pro- 
vided the oontrast was sedured, and that 
a part payment of Rs. 5,000 was made. 
We are not prepared to dissent from 
this eonelusion. In our view, the plaintiff 
has earried out his part of the bargain, 
and is entitled to the balanee of thesum 
agreed upon, that is, Re. 15,0.0. It has 
been faintly suggested, bowever, on behalf 
of the appellants that, what is euphemistie- 
ally salled ' ‘preliminary expenses” included 
in a large measure sums of money paid 
to various influential persoos with a: view 
to secure their assistance in the acceptance 
of the tender of the defendants by the Cal- 
sutta Corporation. To put the matter plain- 
ly, the imputation is, that thia agreement to 
place Rs, 20,000 at the disposal of the plaintiff 
for so-called preliminary expenses is against 
publie policy, Now, it oaannot be disputed 
that, as was laid down in Ledu v. Hira Lal (1) 
and Montefiore v. Mentay Motor Components Oo. 
(2). it is contrary to publie policy to 
induae publie offisere, for money or other 
valuable consideration, to use their position 
and influence to procure a benefit Ап 
agreement of this aharaster holds out an 
indusement to Publis Offisers to ast with 
partiality or from .corrapt motives or to 
bias them in the discharge of their official 
-duties ; sush eondnet, if tolerated, would 
вар the foundation on which official honesty 
rests and legalise temptations whieh would 
lead away from the path of reotitude 
many an official who, without such induce 
mente, might perform his duty. These 
principles are indisputable: but, in the 
ease before us, the materials on the resord 
are not suffisient t» justify the application 
of theae rules, Indeed, the evidense does 
not appear to have been expressly dirested 
to this point, for the obvions reason that, 
neither the plaintiff nor the defendants 
would be over anxious to disolose the 
alleged sesrets. The award of Rs, 15,000 for 
preliminary expenses must, conseqaently, be 
sonfirmed. 

As regards the second point, the plaintiff 
alaimed Re. 50,00) as brokerage at the 
rate ef Вв. 2,500 a year for twenty years, 
Mr. Justice Rankin has awarded Rs, 20,000 


(1) 29 Ind Cas, 625; 21 О, L. J. 687; 48 0, 115; 19 
C. W. №, 919. 

(2) (1918) 2 K. B. 241; 87 L; J. К. B. 907; 119 І, 
T, 840; 62 8. 7. 555; 34 T, L, R. 468, 


only. The defendants contend that the 
award is excessive, spesially as the plaintiff 


` seeks a dearee even before the first instal- 


ment has besome due.  Now,: there oan 
be no doubt that a breash of sontrast may 
take place before the time fixed for per- 
formanee of the contrast has arrived, where, 
as here, tha promisor has repudiated the 
aontraet. In sush an event, the promisee 
may elest to sue bim for breach of the 
sontrast without waiting for the time fixed 
for performanse, This prinsiple applies. 
where the contract has to be performed in 
instalments; in sush cases, the question 
may arise, whether the refusal to perform 
any particular part of the sontract amounts 
to a repudiation of the whole sontrast or 
not. No suah question, however, arises 
in the present вазе, basause the defendants 
have repudiated in its entirety their arrange- 
ment with the plaintiff. Tha point here, 
consequently, reduses tothe proper mode 
of asaessmant of damages ia the avant of 
what bas s»matimes vesn aaílod —faliaitoa-ly 
though, perhaps, not logio «Пу * antiatontory 
breash of a sontrast.” Uord Wranhary 
observed in Bradley v. Newsun “or & `0' 3): 
Tne expression (antis.vatary о man of 
contrast) is, [ think, uof;rtuoa e. in Hochster 
v. Dela Tour (4), the leading case upon 
this subjeo ; Lord Uampbell made no use 
of the expression in his judgment Is is 
uwd several time: by Lord H ec in 
Johnstone v. Milling (5), bat not by either 
of his colleagues, Tne words used are, 
of sourse, immaterial, unless they lead, in 
course of time, to вп erroneous impression, 
There вац bs no breach of an obligation 
in antisipation, 16 is no braash. not to do 
an act at а fime when its performance 
is.not yet eontrastually due. If there be 
a вопігавё to do an ast at a future time, 
and the promisor, bafore that time arrives, 
says that when the time does arrive he will 
not do it, he is repuliating his promise 
whish binds him in the present, buat is 


2 


(3) (1919) A. C. 16 at p. 52; 88 L. J. K. B. 85; 119 
L. T. 238; 24 Com. Cas. 1; ‚4 Asp. M. C. 340; 81 T. L. 
R.613. 

(4) (1853) 2 EL & ВІ 678; 22 L, J. 0. B. 455; 
17 Jur. 972: 1 w. ne 463; 22 L Т. (о. в.) 172; 95 R, В, 
747,15 H.R 

(5) 18-6) ia. B р. 46)аёр 47 551. Ј. Q. B. 
162; 54 1. Т. 629; 34 W, R, 258; 50 J. P, 694, 
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in no default in not doing an act whioh 
is only to be done in the future. He is 
recalling or repudiating his promise, and 
that is wrongful. Hia breash is a breach 
of 8 presently binding promise, not an 
anticipatory breach of an act to be done 
in the future, To take Bowen, L. Js 
words in Johnstone v. Milling (5), it is ‘a 
wrongful renunsiation of the oontraetoal 
relation into which he has entered. The 
result is, that the other party to the 
contract has an option either ‘to ignore 
the repudiation or (o avail himself of it. 
If he does the latter, it is still, by вопвепвов 
of tbe parties, and not by some superior 
force, that the oontraot is determined." 


Where there is sash a breach by an 
unqualified and positive refusal to perform 
& contrast though the performance thereof 
is not yet due, the injured pariy may 
bring his aetion at onse for recovery of 
damages. The damages for breach of a 
contract by  renuneiation thereof before 
performanse is due, are measured by what 
the injured party would have suffered by 
the continued breach of the other party 
down to the time of complete performance, 
less any &batement^by reason of oiroum- 
stances of which Һе ought reasonably to 
have availed himself, The eubstance of 
the matter then is, that the damages are 
assessed as on the date of the breach; 
nevertheless, they are to be a compensation 
for. -the loss . caused by depriving the 
plaintiff of the benefit of the sontrast as 
it was originally made. Tne doctrine of 
anticipatory breach: ia not а dostrine which 
fictitiously moves the performance ahead to 
the time of the repudiationr,- and regards 
the repudiation as a failure to perform 
the contract. The antisipatory breach 
takes effeot as a premature destruotion of 
the contrast rather than as a failure 
to perform it in its terme, The damage 
onused by such a premature destrustion 
is, to be sure, due to the sonsequent failure 
to seoure performanoe, but thia is a failure 
to seeure performance assording “to its 
original terme, that is, performance at the 
time and place when performance was 
required ascording to the terms of the 
agreement. Since the injury is the destruo- 
tion of the contrast regarded as an article 
of property, the measure of damages is the 
value of sush property at the time of its 


_on a single specified date; 


destruction; but since the value of a contrast 
will ordinarily ba determined by the benefit 
which ita performance would oonfer, the 
exaat measure of damages upon an antioi. 
patory breach is, in the ordinary sase, presisely 
the same as it would be if the repudiation 
were nof assepted as a breach and the 
injured party brought a suit, after the time 
of performance, for the non-performanae at 
the time set. In other words, though the 
plaintiff sues at once for an anticipatory 
breach of the contrast his damages are to 
be assessed aessording to the вові of per- 
formance, not at the time and place of 
the breach, but at the time and place set 
for performance. These prinoiples were 
applied by this Court in the oare of 
Bilastram Thakursidass v, Hezekiel Abraham 
Gubboy (8), where reliance was placed upon 
the deoisions in Roper v. Johnson (7), Frost v, 
Knight (8), Brown v. Muller (9). 

Now, what is the position of the defend. 
ants if the olaim for brokerage put forward 
by tbe plaintiff is tested in the light of 
these principles P The essence of the trange 
ao!ion was that the defendants agreed to 
pay the plaintiff Rs. 50,000 as brokerage 
on account of services rendered by him in 
securing them the contract. The sum, 
however, was not payable in one instalment 
the payment 
was to be distributed over twenty years 
at the rate of Rs, 2,500 a year. If the 
defendants had not wrongfully rescinded 
the вопёгввё before the time for performance 
bad arrived, the plaintiff would have reoeived 
Rs. 2,500 annually for twenty years. The 
result of the renunciation by the defendants 
is, thatthe plaintiff has become forthwith 
entitled at his election, to sue for damages 
for breash of the entire contract and the 
damages must be во oaloulated that he may 
be placed, so far ав peeuniary benefit is 
воповгпей, as nearly as possible in the 
position he would have oceupied if tha 
defendants had  earried cut the contract, 
The qualification that the damages are to 


(6) 38 Ind. Cas. 1; 43 О. 805; 28 О, L. J. 62° 20 C. 
W N 2:0. 

(7) (1873 8 C. P. 167; 42 L. J. С. P. 65; 28 L. T. 
296; 21 W_R. 384, 

(8) (1872) 7 Ex. 11]; 411, I Ех, 78; 26 L. T. 77; 
20 W. R 471. 

(9) (1872 7 Ex, 319; 41 L. J, Ex, 214; 27 L., T. 272; 
21 W. R, 18. 
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be abated to the extent that the plaintiff 
might have mitigated his loss does not 
apply in tbe oiroamstanoes of this particular 
slaim where a definite sum was payable 
by. the defendants to the plaintiff as the 
value of services already rendered by him. 
Consequently, the plaintiff is prima facie 
entitled to the present value of the annuity 
of Rs, 2,500 for twenty years; this may 
easily be shown by oaleulation to amount 
to Rs. 31,155 or Rs, 28,674, assording as 
the rate of interest is assumed to be five 
per oent, or six per sent. por annum. As 
the plaintiff has been awarded Rs. 20,000 
only, that sum is by no means excessive. 

As regards the third point, there вар be 
no room for reasonable doubt upon the 
evidences that the defendants agreed to plase 
the plaintiff in sharge of the work for the 
whole period of twenty years and to pay 
him for servises to be rendered not a fixed 
salary but a share of the profits, Mr, 
Justice Rankin has ealculated the average 
annual profit likely to result from the 
execution of the contrast at Rs, 20,000 a 
year for twenty years. Oonsequently, it 
may be taken that if the plaintiff had been 
entrusted with supervision of the work 
pursuant to the agreement he would have 
been in гәвеірё of two-fifths of this sum, 
that is, Rs. 8,000 a year. The plaintiff 
in his plaint estimated his share of the 
net annual profits at Rs. 20,000 and 
demanded as damages the present value 
of an annuity of Rs, 20,000 a year for 
twenty years on the assumption that the 
rate of interest would be six per cent. 
per annum. This slearly was a greatly 
exaggerated elaim and has not been allowed 
by Mr. Justices Rankin, who has given the 
plaintiff а deeree under this head for 
Rs. 22,000 only, It is manifest that the 
present elaim is sovered by the principle 
previously enunoiated, namely, that when 
repudiation of а contract by the promisor has 
been asted upon by the promisse who has 
treated the contract as ended, though dam- 
ages are to be measured by assertaining what 
would have arisen by non-performancoa at the 
appointed time, they should be abated by 
reason.of eireumatanoes of whioh the promisee 
should have resjonably availed himself. 
Referense may, in this connestion, be made 
to the desision in Buchster v. De la Tour (А). 

» There the plaintiff bad agreed to serve the 


a № 
-- \ mes 


defendant and the defendant had undertaken 
to employ the plaintiff, as a oourier, for three 
months; but the defendant subsequently 
informed him that he had ahanged his mind 
and would not require his servises. The 
Court ruled that the refusal of the defendant 
constituted a breash, giving the plaintiff an 
immediate right of astion, Lord Campbell, 

C. J. added: ‘Instead of remaining idle 
and laying out money in preparations which 
must be useless, he is at liberty to seek 
servise under another employer, whish would 
goin mitigation of the damages to whish he 
would otherwise be entitled for a breach of 
the sontrast.” To the same effest is the 
decision of Ooskburn, C. J., in Frost v. Knight 
(8) where, after referring to the ease of. 
Danube and Black Sea Railway and Kustendite 
Harbour Oo. v. Xenos (10), Avery v. Bowden 
(11), Reid v. Hoskins (12), Barrick v, Buba (13), 
he added that the promisee who elests to treat 
the repudiation of the other party as a 
wrongful putting an end to the contrast, may 
at once bring his action as on a breash of it, 
" in whioh he will be entitled to such dam- 
azes ав would have arisen from the nòn- 
parformanoe of the contrast at the appointed 
time, subjest, however, to abatement in re- 
spest of any sirsonmstanses whish may have 
afforded him the means of witigating his 
loss." The doatrine recognised in these eases 
has been repeatedly applied by the Supreme. 
Court of the United States. Thus, in 
Pierce v. Tennessee Ooal,- Iron and Railroad 
Co. (14) it was held that on dis- 
oharge from a contrast of employment, 
the party discharged may elest.to treat the 
contrast as absolutely and finally broken and 
recover in an аођіоп the full value of the 
sontract to him at the time of the breash, 
including all that he would have reseived in 
the future as wellas in the past, dedusting 
any sum that he might have earned or that 
he might earn thereafter. See also Hoehm v. 


(10) (1803) 13 C. B. (ne) 825; 31 L. J. О. Р, 284; 
8 Jur, (N. в.) 489; 10 W. К, 320; 182 R. В. 627; 143 E, 


B. 826. 

(11) (1856) 6 El. & Bl. 714; 25 1, J. Q В. 49; 1 
Jar. (N. 8) 1167; 4 W, R. 93; 27 L. Т, (о, в.) 119; 103 
R. В. 690; 119 E, В, 647. 

(12) (1865) 6 El. & BI. 8554 26 L.J. Q. B. 3; 8 Jur, 
(x. в.) 238:5 W. R. 45; 28 L. T, (о. з.) 145; 108 R. В, 
832; 118 X. В, 653. 

118) (1867) 2 C. B. (N. s.) 503; 281, J. O. P. 280; 
6 W. В. 665; 29 L, Т. (o. в.) 199; 109 R, В. 782; 140 Е, 


R. 538. 
(14) (1899) 173 U.S. 1; 43 Law, Ed, 591, 
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Horst (15). Woe are not unmindfal that in 
the present oase, the plaintiff was to be paid 
not a fixed salary but a share of.the profits. 
This makes по diffarencs in the applisation 
of the prineiple. As pointed out by Sir 
Robert Collier in Cowasiee  Nanabhoy v. 
Lallbhoy Vullubhoy (16), quoted with approval 
by Bankes, L. J., in Reigate v. Union Мати. 
facturing Oo. (17), the man whois paid by 
a Salary ia nob ngosssarily affected by the 
prosperity or adversity of the sompany or 
evan by its dissolution, while the man who 
agrees to ba paid by a commission npon sales, 
spsonlates to a aartain extent on the pros- 
parity of tbe oompany. Bat in principle, 
the rights of the two persons stand бп the 
game footing, subject to the difference that in 
the ove вазе the amount of loss sustained is 
certain, in the other it is variable and 
uncertain. In both cases, however, there is, 
as Mr. Justioa Rankin has pointed out, the 
inevitable uncertainty of life and health, 
Consequently, in sirsumstanses like these, the 
damages oannot ba assessed with “any 
&pproaeh to mathematical asouracy. In 
view, however, of the fast that the Oourt 
below lias assessed the damages at less than 
three years estimated profits, we aré not 
prepared to hold that the award is ex- 
cessive, ; 
Finally, we have to consider the question 
of aosts whioh have been allowed on Scale 
No. 3. Rale 93 of Ohapter XXXVI of the 
Rules of Court preseribes the fees allowed 
to the Attorneys with  ràferenee to the 
importanee and diffisulty of the oase, and lays 
down that, unless the olass under whieh the 
ease falls ia determined by the Court, the 
oostg will be taxed under olass 1, For the pur- 
poses of the rule, cases are classified as short 
causes, ordinary causes and important sauses. 
The appellants have  oontended that the 
present litigation falls within the description 
"ordinary eausós," The respondent has not 
satisfied us why the suit should be taken out 
of the sategory of ordinary causes and 
classed ав an important cause. It is plain 
that the sait does not cease to be an ordinary 
oause, merely because witnesses are examined 


A18) (1900) 178 Ù. 8:1; 44 Law, Bd 958. . — 

(18^ 8 L A, 200 dé p, 20351 B. 463 (6.05, 8 Buth, 
P. C.J, 826; 8 Sar, P. C. J. 645; 11 Mad. Jür. 892; 26 
W. В. 78; 1 Ind. Dee. (к, в.) 300.  . : 

(UT) (1918)И К, B. 592; 87 L, J. K, В, 724 118 
І, Т, 479, 


at inordinate length or Беввиве the troe 
agreement between the parties has to be spelt 
out of a lengthy oorrespondente. Frorü 
enquiries made, we have ascertained that, till 
quite resent years, ordera for taxation of 
sosta under Seale No. 3 were, as might be 
expested, very sparingly made. In the 
ease of Buldeo Narayan v. Scrymgeour | (18) 
Paal, J., awarded вовіз on Soale No. 3 stating 
that: “This is an important ense and 
the plaintiff has been роб to mush 
expense and his legal advisers have been 
obliged to exert themselves very much.” 
On appeal, it was argued that оов 
on Soale No. 8 should only be given in 
very exceptional cases. Norman, C. Ja, 
and Phear, J., who heard the appeal set 
aside the order for costs on Soale No. 3 
and directed each party to bear his own 
-coste both of the original suit and of thé 
appeal Norman, C. J., stated that the 
award of costs on Seale No. 3 was very 
unusual, that sush costs were rarely given 
and could only be given in important oases. 
Inthe case of Miller v. Gourtpore Company 
Limited (19) Paul, J, again awarded costs 
on Seale No. 3, “to mark his sense of 
the grossly dishonest defense, " On appeal 
it was oontendéd that costa should nct 
have been awarded on Soale No. З. Phear 
and Маврћегвог, JJ., who heard the appeal 
reversed the decree and dismissed the suit 
with costs in both Courts on Seale No. 2, 
On the 20th Februáry 1863 Pigot, J., 
allowed sosts on Soale No. З in the suit 
of  Prinsep v. Oranenburgh (Suit No. 
365 of 1882) for damages for infringement 
of copyright. It appears that the deferisé 
in that ease completely collapsed and the 
deeree was made practically by  eonsent. 
On the 2nd Maroh 1885 Cunningham and 
Wilsor, JJ., allowed sosts on Soale No. 3 
and three Counsel on each side, in thé 
suit of Batnath v. Graham (Suit No, 
352 of 1882) and analogous suits, whioh 
were heard by a Bench of two Judges on 
account of their spesial importance. In á 
oase heard оп the Admiralty Side cf 
this Court for 27 days [Drachenfels, In 
the matter of the steamship (20)] Ameer 
Ali, 4, on tha 8% January = 1900, 
dirested that the costa be allowed on 
(8, 6 B. 1. В. 681 at p. 594, 


(19,8 B. L, R. 285s — — 
(29) 27 O. 860 at: P. 860;) 148 Ind, Dec, (x. &) 


562, 
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the special scale in respect of three heads, 
ae, in hia opinion, the fees ordinarily allowed 
under those beads would not be enffisient 
to indemnify the plaintiffs against the sosts 
incurred by them. The same course was 
followad by Stanley, J., onthe llth July 
1900 in the suit of Nistarint Dassi v. Nundo 
Lall Bose (Suit No. 811 of 1898) whioh 
is reported upon other points; Nirtorini 
Dassi у, Nundo Lal-Bcse (21) and Nundo Lal 
Bose v Nistarint Dassi (22) the reason assign- 
ed for the order was that the fees ordinarily 
allowed under three of the headings would 
not be sufficient to indemnify the plaintiff 
against the eosts necessarily incurred by her. 
On the 24th February 1903 Ameer Ali, J., 
allowed sosts on Soale No. 3, only with 
regard to enquiries relating to certain 
items in the suit of Sarkies v. North German 
Fire Insurance Company (Suit No. 767 of 
1901) “ having regard to the length of the 
ease and to the other oiroumstanoes,” all 
other sosts were ordered to betaxed on 
Seale No. 2. On the 9th Desember 1909 
my learned brother, Mr. Justice Fletcher, 
allowed costs on Seale No. 3 as between 
Attorney and client, to be paid out of the 
In the 
Goods of Daniel O'Brien, Hoyle vw. Grange 
(Suit, No. З of 1908); that ease was com 

promised, but the question of sostas was 
left to the Court. On the 3rd February 
1919 Rankir, J., allowed oosts on Scale 
No 3 as between Attorney and client in the 
suit of Layalka v, Solaiman Arif (Suit 
No. 729 of 1918), because “it was a tricky 
ease and the defence was based npon fraud 
whioh might, fcr laok of care and attentior, 
not have been diseovered." Inthe presert 
eate, however, no reasons have been assign- 
ed in support of the order for the sward 
of costs on Soale No. 3, 16 is obviously 
desirable that, when the Trial Court holds ibat 
eosts should be awarded, rot ав in во “ordi. 
pary cause,” but as in an “important cause,” 

reasons should be assigned for what is, in tke 
words of Norman, O. J.,a very nnusual courte, 
rarely adopted, Snoh statement of reasons 
may ensure that the order is not made without 
adequate considtration, assure the litigant 


(21) 26 С. 891; 3 C. W. N. 670; 18 Ind. Dec, (N. s.) 


пт 
(22) 27 0. 428; 4 О, W. N. 169; 14 Ind. Deo. (к. s., 
282. 


that the award has not been arbitrarily 
made, and materially assist the Court of 
appeal in determining whether judical dis- 
eretion has or has not been properly exer- 
eised. The appellants have rightly sontend- 
ed that, in this respect at least, the pro- 
cedure should be analogous to what is 
followed in England where three Couneel 
are allowed only when very spesial reasons 
are established; Smith v, Fuller (23), 
Glomorgon County Courcil v 9. W. Ry Co. 
(24), Peel v. London ond North Western Hailuay | 
Oompany (25), Wilson v. Wilson (26), Mercedes 

v F.I. A. T. Oo (2;). We must remember ` 
that, whetever the origin of costs might 
hava been, they sre now awarded, notas 
& punishment of the defeated party but as 
a recompense to the suecesefal party for. 
the expenses to which he had been sub- 

jested, or, as Lord Ooke puts it, for «bat 

ever appears tothe Court to be the legal 
expenses incurred by the party in proreeut- 

ing his snit or his defense. We are now 
far removed from the. days when "the 
plaintiff who failed was punished in am: roia- 
ment pro falso clamore, and the defendant, 
where the judgment was sgainst him, in 
miserecordia cum ewpensis litis, for his unjust 
de'ention of the plaintifi’s right.” The 
theory on whieh eosts are now awarced to 
a plaintiff is that the default of the defend- 
ant made it necessary to sue him, ard to 
a defendant ie, that the plaintiff sued him 
without cause; costs are’ thus in the 
nature of insidenta] damages allowed to 
indemnify а party sgainst the expense cf 
suocessfn) vindisating his rights in Court, 
ard conrequently the party to blame pays 
costs to the party  withont fault. There 
principles apply, not merely in the award 
of sorte, butaleo in the award of extra 
allowance or special coste. Oourts are 
suthcrised to allow such special alowarcer, 
not to jiflist а peralty on the unsneaestíul 
party, but to i деті у the er aceseful 
lı jgant fur aoua) «expenses reaetrarily or 
reasonably incurred in what are designated 


(23) (1875) 19 Ед. 473; 46 L. J. Ch. 69; 81 L. T. 
878; 28 W, R. 882. 

(24) (1895) 1 Q. B. 21; £4 L, J. Q. B. 188; 71 L. T, 
736; 9 Ry &Can Traf. Cas. 1; 59 Ј Р. 182. 

Qs Чөл) 1 Oh €05,56 L. 3. Ch 879; 96 1, T, 
498 


. (26) (1911 928 R. P. O 741. 
(37) (1918) 81 R. P. C. 8. 
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aa important oases or diffisul and extra- 
ordinary oases. The objéot of the provision 
plainly is, not to give exemplary damages 
or smart money by way of puuishment to 
& party for  uusussessfully bringing a 
аі ооб or extraordinary section, nor to 
enable the sucsessful. party to “make any- 
thing in the way of gain or profit over and 
above the expenses for maintaining or 
defending suah an aetion. The objestand 
intention of the spesial soale ia to enable 
the suscessful litigant to obtain indemnity 
for his expenses in very spasial or aausual 
oirsumstanees, whish would not be aover«d 
by the ordinary asale  preseribsd for all 
nations ‘other than short causes). It is 
manifest that no rigid definition of an 
important aanse oan ba framed ; this mush 
is alear that the aharaster of a aise oannnt 
ba determined by any particular phase 
of it, bat various faetorá, sush as the diffi. 
sult and ceomplieated natare of the questions 
of law and faot involved, the large amount 
in sontroversy, the length of time son. 
sumed in the trial, and like matters must 
be taken into aseount; not separately but 
in the aggregate, Finally, apart from all 
this, it must be remembered that, even 
though a oase may appear important or 
diffisult and extraordinary, the Court is 
pot bound to award costs ou the spesial 
soale, 

The ease before ns cannot, in our opinion 
be rightly regarded as an "important cause" 
which oan be differentiated on any sub. 
stantial ground from the typical suit for 
damages for breach of scntrast of service, 
Oa the other hand, we o:innot ignore the 
faot that the claim was grossly exaggerat- 
ed and that the amount awarded to the 
plaintiff is less than one-fifth of the sum 
slaimed by him; indeed, if he had been 
moderate and reasonable in his demand, 
it is by no means improbable that the 
opposition might have been less strenuous 
and the litigation less protracted. 

The result is that this appeal is allow- 
ed in part and the deeree is varied in the 
matter of sosts whieh will be allowed on 
Saale No. 2 instead of seale No, 3. Ав re 
garda this appeal, we direst that each party 
do bear his own возів. 


Біктонкв, J.— I agree. 
Appeal partly allowed, 
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NAGPUR JUDIJ'AU COMMISSIONER'S: 
COURT. 
APPZAL FROM ÁPPELL«TE Dacega No. 44 
or 1918, 
November 26, 1918, 

Present; —Mr, Mittra, A. J. C. 
Musammt UJARIA AND OTHERS — DEFENDANTS 
— APPELLANTS 
versus 
ROSH ANGAL — RESPONDENT. 

Hindu Law —Widow, transfer by, without written 
instrument — He-ersioner, suat by, for declaratory relief, 
whether maintainable —Declaration, whether should be 
granted. 


In the case of a mere transfer of possession 'on the 
part of a Hindu widow without a written instrument, 
а reversioner should not be given a declaratory 
decree, aud, їп апу базе, not unless there is cogent 
evidence that the conduct and declarations a&ccom- 
panving the transfer clearly coastitute an injury 
and itis necessary to perpetuate testimony in favour 
of such reversioner The reversioner has no such 
marketable title which oan be depreciated by such 


acts, [p 341, ool. 1.] 
Appeal against tha desree of the Distriot 
Judge, Cbhindwara, dated the 6th of 


Ostober 1917, sonfirming that of the Addi- 
tional Di«'ris* Judge, Seoni, dated the 20th 
of July 1917, 


Меяага. P. 9, Kotual and A. О. Roy, for the 
Appellant. 
Me. 4, 
ents. 
JUDGMENT,—The plaintiffs sue as the 
reversioners of Than Singh after the death 
of his daughter, Musammat Ujaria, defendant 
No. 1, who has succeeded to the sixteen- 
&unas share of Maura Gadarwara which was 
her father’s separate property. The material: 
allegations in the plaint are, that defendant 
No. 1 in Maroh 1914 had mutation effested 
with regard to fonr-annas share of the 
village in the name of Malukehand, who 
is now represented in the snit by defendants 
Nos, 4and 5, and a similar four annas share 
in the name of defendants Nos. 2 and 3 
eash. They filed copies of Musammat 
Ujaria’s statement, dated the 29th January 
1914, and the mutation order passed thereon, 
They pray for a deelaration that the 
transfera, by virtue of *whish. defendants 
Nos 2, 3, 4 and 5 are in possession pf twelve 
annas share of Waugı Gadarwara, sre in. 
operative after the death of defendant No, 1, 
In the statement above referred to defendant 
No. !, after stating that she is resorded 


B. Bhargav, for the Rsspond- 
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as the malgutarin of the entire Sixteen. 
annas share of the village sinse the death 
of her mother, adds: “I now wish to give 
Malak Chand a four-annasshare, Laxmi-Chand 
& four-annas share and Birdhióhand а four- 
&nnas share and to retain a four-annas share for 
my maintenanse.”  Theorderreferredtois the 
usual order passed in such oases. Both 
the Courta below have granted the plaintiffs 
the declaration asked for. The question I 
have to dedide is, whether, as a matter of 
sound judicial discretion, a deolaratory 
réliéf should have been granted in this oase. 

The parties are not ` аё issue on any 
question of fact: hence there is no necessity 
of pérpetuating testimony. The relationship 
of thé plaintiffs is admitted. Defendant 
No, 1 elaims to be only a limited owner. 
Therd has been no registered instrument 
to effedt à transfer. It is not the plaintiffs’ 
ване, rior Had it been found that there was 
a surrender by a Hindu female in favour 
of the next reversioner. .The mutation order 
had not the effest of transferring the 
property. There was only a tranafer of 
possession, It is not argued that the words 
accompanying the transfer "throw & oloud 
upon the plaintifis’ title," Defendant No. 1 
olaims to, retain four-annas for her 
maintenance, meaning, I presume, a Hindu 
widow’s qualified estate. The intended gift 
does not purport to be anything more 
than a gift of.such interest as she possesses. 
The attempted transfer is ineffestual in law. 
It is competent to the defendant No. 1 
to resume possession at any time within 
twelve years of the mutation, Under these 
sirsumstanoes, it seems to me that the 
plaintiffs have come into Court with a 
perfestly unnecessary declaratory suit, there 
being no transfer -to be deslared void as 
against the plaintiffs. In the ease of a mere 
transfer of possession on the part of a 
Hindu widow without a written instroment, 
& reversioner should not be given a de: 
elaratory relief and, in any ease, not nplesa 
there is cogent evideroe that the sonduot 
and déelarations assompanying the transfer 
elearl]y oonstitute an injury and it is necessary 
to perpetuate testimony in favour of sueh 
reversioner, The roversioner has no sneh 
marketable title whieh oan be depreciated by 
such acts, 

There are eases whish show that the Courts 
will not, asa rule, give declaratory decrees 
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in the lifetime of the testator in respect 
of a Will made by a limited.owner. The 
main reason is, that such a Will ean be 
revoked at any tims and eau searoely be 
regarded as a cloud upon the reversioner’s 
title. The same principles apply in this 
ease, It is, however, sontended that I 
should not interfere with the discretion of 
tha Courts below and, in support of thie; 
relianoe is plased upon Jaipal Kunwar v. 
indar Bahadur Singh (1). There the pedigree 
of the reversioners was disputed and the 
widow slaimed to be absolute owner under 
an oral Will of her husband. In other words, 
there was a dispute on matters of ifnaat, 
Farther, as their Lordships point ouf, “in 
both Courts in India it was realized that, 
under section 42 of the Speoifis Relief Aot, 
1877, a claim to a deolaratory decree is not 
a matter of right, but that it rests with 
the judisiul discretion of the Courts.” For 


these reasons, their Lordships refused to . 


interfere with the deorse passed. In the 
oase before me, as I have already stated, 
there was no issue of fast to be decided. 
The decree has been passed ав a matter 
of ocurse without referenee to the question 
whether a declaratory deores shonld be 
given or not. The Courts below did not 
even realize that there has been no transfer 
of property as alleged by the plaintiffs 
but only a transfer of possession, 
fore, set aside the decrees of the Courts 
below and dismiss the plaintiffs’ suit on the 
groond that the plaintiffs are not entitled 
to any deolaratory relief. As the objeation 
was not taken in Courts below, I direot 
each party to bear his own sosts through- 
out, 


Decree set aside, 


(1) 26 А. 288 (P.C.); 81 I. А. 067; 80, W. N. 465; 6 
Bom, Г. В. 496; 14 M. L. J. 149; 8 Sax, Р, О, J. 62t; 
7 О. 0. 289 (P. C). 
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LAHORE HIGH COURT. 

Cryin Revision Periviox Мо, 72 or 1921, 
(Formerty Отуп, Appgat No. 1019 or 
1920.) 

- January 21, 1921. 

Present :—Mr. Justice Chevis. 
UTTAM CHAND—Juramest. DEBTOR 
— PETITIONER 
| | versus А 
BALLA MAL- Dzéagr-HOLDER— 


RESPONDENT. 

Amendment of decree — Executing Court, power of— 
Construction of judgment—Costs, interest on, from 
what date to be allowed—Cimt Procedure Code (Act y 
of 1908), s. 86. 


E 


An executing Court as such has no power to 
amend decrees even to bring them in accordance 
with we judgment of the origi.al Court. [р. 846, 
ool. 2 

Where thé wording of a judgment can be read in 

eithef of two ways it would be quite wrong to 
presume that the correct reading is one which 
violates the provisions of both law and equity, 
[p. 846, col. 15 

Interest should not be allowed to run on costs until 
such costs have been actuallly incurred. [p. 346, 
col. 1.) 

A jndgment directed that the plaintiff be given 
a decree for a certain !sum, with proportionate costs 
and future interest from the date of institution of the 
stit till realisation, at Re, 1 per cent. per mensem : 

Held, that the correot reading of the judgment waa 
that interest was payable only on the principal sum 
decreed and not on the costs, [p. 346, col. 1.] 


Petition for revision of the order of the 
Senior Subordinate Judge, Aniritsar, dated 
the 22rd January 1920 

Mr, Nanak Ohand, for the Petitioner, 


Lala Tirath Ram, for the Respondent. 


JUDGMENT.—In this case the plaintiff 
obtained a decree on the 13th May 19:6, 
The judgment runs as follows — I 
accordingly pass a deéree for. Rs, 10,438 
with proportionate costs and future intereat 
from the date of institution of the suit 
till realisation at Re. 1 per cent; per men- 


sem." The deeree.sheet, however, says: — 
“It is ordered that a deoree for 
Re, 10,438 with proportionate costs is 


granted in plaintiffs favour and that the 
sum of Rs. 860 14 0 be paid to the plaint- 
iff on account of the proportionate costs 
of this suié with interest thereon at- the 
rate of He. 1 per sent. per mensam from 
the date of institution to date of realisa- 
tion.” In the sonrse of exeontion pro- 
gesdings the judgment debtor paid up the 
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prinsipal sum due with interest on that 
principal sum and also the oosta of the 
suit. The deeree-holder then applied to 
realise interest on those sosts in execution. 
The judgment-debtor then applied for amend. 
ment of the desree. This application bas 
been rejected by the lower Court by an 
order whioh runs as follows :—' The word. 
ings in the judgment are olear, viz, decree 
is passed for Rs, 10,438 with -proportionate 
sosts and future interest from the date of 
institution of the suit till the realisation. 
The desree-sheet is in oonformity with the 
judgment. There is no mistake in tbe 
deoree-sheef. " The judgment-debtor has 
appealed to this Court. 

Now, an executing Court as such has 
no power fo amend Певгвөв, even to bring 
them in acsordanee with the judgment of 
the original Court. I must, therefore, roe. 
gard the order which is now appealed 
against, as an order of the original Court 
and not merely as an order of the exesut- 
ing Court. I am, therefore, of the opinion 
that this is not an appeal from an order 
.under section 47, Civil Procedure Code, 
and Counsel has failed to point ont to me 
any provision under whioh an appeal lies 
from an order refusing to correct a deeree, 
Counsel, however, asks me to interfere on 
revision, and I think I am justified in doing 
so, seeing that, in my opinion, the lower 
Court has simply quoted the words of the 
judgment and does not seem to me to have 
given any real thought to the oorrest decision 
of the question involved, whioh ie, whether 
the sosta, as well as the principal sum, are 
cover interest. The lower Court has 
given no reasons whatever for its finding 
and simply. says that the wording of the 
judgment is slear, which is obviously in. 
correct, seeing that the wording of the judg- 
ment is quite ambiguous. The words "deereo 
for Rs. 10,438 with eosts and future in. 
terest thereon " taken simply by them- 
selves might mean either that the defend- 
ant was to pay prineipal plus вовёв plùs 
interest on the prinsipal sum or that he 
should pay prinsipal plug costs plus in- 


terest on both prinsipal and costs. We 
must, therefore, go further to ‘sonsider 
what the real meaning of the  deoree is, 


Now, the interest awarded by the judgment 
is to run from the date of institution of 
the suit till realisation 'at Re. 1 per cent, 
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per mensem. Section 34 of the Civil Pro- 
eedure Code empowers the Court to allow 
‘interest on the principal sum adjudged both 
from the date of the suit to the date of 
the decree and also from the date of the 
desree to the date of payment at such rate 
as the Court deems reasonable, Seation 35, 
however, whish deals with costs, gives the 
Oourt power to allow interest on costa at any 
rate not exseeding six per cent. per annum. 
This section does not say from what 
date the interest is to run, but it is 
obvions that interest should not be allowed 
to run on oosts until such sosts have been 
actually insurred. In tbe present oase it 
certainly cannot be said that all the costs 
were ineurred at the date of the institution, 
for the o sta include not only stamp for 
plaint and Pleader’s fee but also subsistensa 
for witnessee, service of process and other 
costs which must have been incurred subse 
quent to institution. Lt would, obviously, 
be insorrest to allow interest on such costs 
until they were actually ireurred, and to 
allow interest on costs at 12 per sent. per 
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annum would be a violation of the provisions, 


of sestion 35, Civil Prosedure Code, whish 
limits interest on costs to a maximum rate 
' of 6 per sent. per annum. Ina oase where 
the wording of the judgment can be read 
in either of two waye, I think it would 
be quite wrong to presume that the correct 
reading is one. which violates the provisions 
of both law and equity. І hold, therefore, 
that the sorrest wording of the judgment is 
that interest is payable only on the prinoi- 
pal sum decreed and not on the вовів. 

The appeal as an appeal is dismissed, 
but on the revision side I direet that the 
dearee be amended во ав to make the in- 
terest reooverable only on the prinsipal 
sum deereed and not on the eosts. I pass 
no order as to eosts in this Court. 


Decree amended, 


(1621 


PATNA. H'GH COURT. 
APPEAL Phom АрркілАТЕ Овскеє No. 527 
or :919, 
January 4, 1921. 
Present :— Ме. Justice Das and 
Mr. Justice Adami. 
Babu DINANATH SAHAI — Derenpaxrt 
No 6— APPELLANT 
" versus 
Musammat MAY WATI KUER -ND orages 
Pra! vri FER: —Reapo NDRYTS 
Civil Procedure Code ‘Act V of 908), О XX, r. 12— 


Suit for possession and mese mprofits— Decree for 
possession —Mesne profits, claim in respect oy, in eacesa 


‘of pecuniary jurisdiction of Court, effect of— Appeal, 


forum of— Bengal, U. P and Assam Civil Courts 
Act (ХП of +897), s 2! 2:—Defendants conspire 
ing to keep plaintiff out of possession-—Liability of 
defendants. 

Under Order XX, rule 12, of the Civil Procedure 
Code, & Court which is competent to pass a decree 
for possession is also competent to make an enquiry 
into the mesne profits pendente lite and to pass a 
decree forthe mesne profits, even where the aum 
claimed by the decree-holder and the sum actually 
found due to him as the result of the enquiry are far 
in excess of the peouniary jurisdiction of the Court, 
[р 347, col. 2: p 348, col. 7 ] ` 

Where, in such a case, the deoree is passed by a 
Munsif's Court, an appeal lies from it, whatever the 
amount of the mesne profits decreed, to the Court 
of the District Judge under section 21 2 of the 
Bengal, United Provinces and Assam Civil Courts 
Act. Гр 349, col. 1.] 


V here it isfound -that the defendants had con- ` 


spired to keep the plaintiff out of the possession of 
land, a joint decree for mesne profits can be passed 
against them. [ p. 649, col. 2. 

Appeal from a decision of the Distriot 
Judge, Saran, dated the 12th April 1919, 
modifying а desision of Ње’ Munsif, 
Ohapra, dated the 26th June 1918. 

Mesars. Rajendra ! resid, В, №. Mitter and 
Ram Prasad, for the Appellant. 

Messrs. S. 8. Metter and Cambhusaran, for 
the Respondents. 

JUDGMENT. 
- Das, J—This appeal arises ont of 
an spplisation for aseertainment of mesne 
profits from the institution of the suit until 
the delivery of possession to the  deoree- 
holder in an action for ejeetment against 
the defendants, The questions whish we 
have to determine in this appeal are, first, 
whetber the Munsif was sompetent to anter- 
tain the application, having regard to the 
fast that the deeree-holder valued his olaim 
for mesne profits at He. 7,109 5 9, secon tly, 
whether, assuming the Munsif was competent 
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to entertain the applieation, an appeal from 
his judgment lay to the Court of the Dis- 
triet Judge, and thirdly, whether, in the 
eiroumstanoes of the ease, в joint decree 
for mesne profits sould be passed agaivst 
the defendants. 

On the first question, I have some to the 
sovolusion that the Munsif was sompetent 
to entertain the application, ard that the 
learned District Judge has taken an entirely 
sorrest view -of the matter. The original 
suit, whish was for recovery of possesrion 
of certain kasht lands, was valued at 
Rs, 921. Itis conceded that the Mansif 
had somplete jurisdistion to hear and dispose 
of the suit, but it is argued that, on the 
presentation of the applisation for ascertain- 
ment of mesne profits, the Court should 
have returned the plaint, in so far as it 
embodied a prayer for assertainment of 
mesne profits, for presentation to the pro- 
per Court, that ie, the Court of the Sub- 
ordinate Judge. 


It cannot, I think, be disputed that pro- 
ceedings for ascertainment of mesne profits 
pendente lite are proceedings in tbe snit, 
and, but for the view expressed by 
Mookerji, J , in the саве of Bhurendra Kumar 
Ohakrararti v. Furna Chandra Fose (1), I 
should not have thought that it sould be 
argued for one moment that a portion of 
the suit oculd be disposed of by one Court, 
and anotLer portion by another Court. I 
quite agree that 16 is only by express legie» 
lation that the ascertainment of mesne pro» 
fita pendente lite is brought within the 
всоре ofthe suit. The plaintiff can have 
no eause of action in respest of mesne 
profits pendente lite, that ів to say, mesne 
profits acoruing subsequent to the institution 
of the suit, and, but for express legislation 
on the subject, it would be nesessary for 
the plaintiff to institute a separate suit 
for recovery of suoh mesne profits. But 
in order to shorten litigation, and to pre- 
vent multiplicity ^ of proseedings, the 
Legislature bas empowered the Court, when 
passing a decree for possession of property, 
to direot an enquiry as to mesne profits 
from the institution of the suit until the 
delivery of possession to the deoree bolder, 
I regard the provision cf Order XX, rnle 


(1) 8 Ind. Cas. 34; 18 0. І. J. 182; 16 C. W, N. 
06, 
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12 of the Code as eonferring jurisdiction 
on the Court having seizin of tbe aotion to 
ascertain the meane profits aeoruing to the 
plaintiff subsequent to the nation, 

lt is worth while reprodusing the relevant 
portions of Order ХХ, rule 12, of the 
Code. That rule provides as follows :— 
' Where а snit is for the recovery of pos. 
session of immoveahle property ard for... 
Wewe eres шевпе profits the Court may pasa 
a deoeree— 

(a) for the possession of the property ; 

(e) directing an enquiry as to......mesne 


prota from the institution of tbe snit 
until 
(5) the delivery of possession to the deeree- 
holder......... ...." 


This is the firat paragraph of the rule, 


The second paragraph provides: ‘ Where 
an enquiry is dirested under...... olause(c) в 
final deoree in re-peot of.........meene pro- 


fits shall be passed in &esordance with the 
result of such erquiry. " 

I would respestfully ask, whioh is the 
Court that has jurisdietion to direst an en- 
quiry under clause (c) and pass a final 
deoree under the second paragraph of the 
rule? Inmy opinion, the seotion furnishes 
a somplete answer to the question, it is 
the Court that passes the deoree for ровкез- 
sion. In my judgment, there is no juati- 
fisation for tbe view that the Court, having 
seizin of the case, may pass a deeree for 
possession of the property, and then, if the 
claim for mesne prcfita exseeds its peouniary 
jurisdiction, solemnly hand over the ense to 
another Oourt having pecuniary jurisdistion 
over the subjeot-matter of the suit. I do 
not think that we ean: separate the trial 
of a proseeding in the suit from the trial 
of the suit, for that there is no sanstion 
in the Code. The Code, on the other 
hand, directly authorizes the Court that 
passes the deeree for possession, to 
deal with the question of mesne pro. 
fits, 

But it was argued that the Court of 
the Munsif is a Court of restristed jurisdie- 
tion and that it is not eompetent to 
investigate a olaim whieh exceeds its 
pecuniary jurisdietion, 1 do not think that 
І san accept this proposition in its entirety, 
1 quite agree that tha jurisdietion of a 
Cr urt is, to adopt the words of Mcokerji, J., in 
tke ease of Golap Sundari Debi v, Indra 
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Kumar Haera (2) “tbo anthority to hear and 
determine a cause." The authority sonferred 
on the Munsif is to be found in gestion 
19 of Act XII of 1887, but, in order to 
properly understand seotion 19, it `ів 
neoessary to read section 18 of that Aot. 
Section 18 runs as follows :— Save as 
otherwise provided by any enastment for 
the time being in foree, the jurisdiction of 
a District Judge or Subordinate Judge 
extende, subject to the provisions of section 
15 of the Code of Civil Procedure, to all 
original suits for the time being cognizable 
by Civil Courts.” Then follows sestion 19, 
which ів as follows :—“(1) Save as aforesaid, 
and subject to the provisions of sub-sestion 
(2), the jurisdiction of a Munsif extends to 
all like suita of whioh the value does not 
exoeed one thousand rupees,” 

*(2) The Local Goverment may, on the 
recommendation of the High Oonrt, direct 
by notification in the Official Gazette, with 
respeot to any Munsif named therein, that his 
jurisdiction shall extend to all like suitë of 
sush value not exceeding two thousand 
rupees ав may , be specified in the notifica- 
tion.” Section 19; therefore, when read 
with  seotion 12, provides as follows :— 
“Save as otherwise provided by any enactment 
for the time being in forse, and subjest to the 
provisions of suk-sestion (2), the jurisdiction 
of a Munsif extends to all original suits for 
the time being sognizable by Oivil Courts of 
which the value does not exseed one thou. 
sand rupees,” The argument that the 
Munsif is insompetent to investigate a claim 
which exceeds his peeuniary jurisdiction 
overlooks the saving clause in section 19 
whish preserves his gurisdistion to ast under 
the. Civil Prosedure Code as one of the 
enactments for the time being in forse, 
Seotion 19, it is true, does not empower the 
Munsif to entertain an application to 
investigate a claim whioh exceeds his paou. 
niary jurisdiction ; but, also, it does not 
prohibit him, The word deliberately used by 
the Legislature in section 19 is "suit", and 
though the word "suit" must inelude proceed- 
ings in the suit, the proceedings must be such 
ae, irrespective of any Statute, could properly 
be had ein the suits. Now, proceedings in 
sonnestion with the ascertainment of mesne 
profits pendente lije, sould not, in my 


(2) 1 Ind. Сов. 86; 9 C. L. J. 367 at p. 874; 18 0. W. 
у. 493; 6 M, L, Т, 360, 
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judgment, (apart from the express legislation 
on the point) ba had in the suit, because 
the sause of action in regard to sush meane 
profits did not acorue to the plaintiff ab the 
time of the institution of the suit, Sestion 19, 
therefore, by its own forse, does not refer 
to proceedings for the ascertainment of mesne 
profits pendente lite. But it was urged 
that, by the express provision of Order 
XX, rule 12, the Court is sompetent, in a 
suit for possession of immoveable property, 
to pass a deeree for mesne profits pendente 
lite, But, in my judgment, onos we some 
to Order XX, rule 12, there is -no escape 
from the conolusion that the Court вош: 
petent to pass a dearee for possession is 
also oompetent to pass a dearee for mesne 
profits pendente lite, whatever may be the 
amount olaimed by the deeree-holder, Seo- 
tion 19 of Aot XII of 1887 is a general 
provision that regulates the jurisdietion of 
the Munsif in regard to all original suits, 
It does not pretend to legislate in regard 
to special jurisdistion that may be exeroeised 
by the Munsif by virtue of any spesial 
enastment for the time being in forse, 
Order XX, rule 2 of the Code confers 
speoial jurisdistion on the Court to take 
cognizanoe of а cause of nation that has arisen 
subsequent to the institution of the snit, 
and eannot, in my judgment, be read as 
subjest to the provision of sestion 19 of 
Aet XII of 1887. On the other hand, 
section 19 of Ast XII of 1837 expressly 
saves and preserves вові jurisdietion as 
has bsen or may be sonferred by any 
enastment for the time being in forse 
and I must hold, on a oonstrustion of 
Order XX rule 12 of the Code, that the 
learned Munsif had jurisdiotion to direct an 
enquiry as to mesne profits pendente lite and 
to pass a final deoree in respect of the same, 
This sonslusion is in eorflict with the deci- 
sion of Mookerji, J., in the aase of Bhupendra 
Kumar Ohakravarti v. Purna Ohandra Bose 
(1), and it is only due to that learned 
and distinguished Judge that I should state 
my reasons for differing from him. Mr. 
Justice Mookerji gave two reasons in his 
opinion, weighty and obvious reasons, for 
holding that the Munsif is incompetent to 
investigate a olaim in exeess of his peouniary 
jurisdiction; first, besause the value of the 
elaim for mesne profits pendente lite which 
the deoree-holder now invites the Oourt 
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to investigate is mneh in exoess of the 
value of a suit whioh a Munsif is generally 
eompetent or may spesially be authorized 
to try ; and, secondly, beeause if the Munsif 
investigated the olaim, there would be 
insnperable difficulty as to the form of 
appeal, whieh sonld nct be either the 
Court of the District Judge, who сап 
hear appeals only in suits of whieh the 
value does not exeeed Rs, 5,000, or ‘the 
High Court, because the Legislature never 
contemplated an appeal direst from a deoision 
of the Munsif to the High Court. 

Speaking with the utmost respest, I am 
unable to agree with either of the reasons, 
So far as the first reason is soncerned, it 

А is for the Legislature to say whether а 
Munsif, who has undoubted jurisdiction to 
try the suit, shall or shall not try a 
proceeding whish, bnt for the provisicn of 
Order XX, rule 12, would not be a pros 
seeding in the suit. The Legislature has 
stated definitely in Order XX, rule 12 
that the Court which passes the deoree 
for the possession of property, has power 
to direct’ an enquiry as to mesne profits 
pendente lite and pass в final deoree in 
&ooordanoe with the result of such enquiry. 
This definite statement of the law in Order 
XX, rule 12, which, it must be remembered, 
confers spesial jurisdiction on a Oourt to 
take eognizance of a eause of action aric- 
ing subsequent to the institution of the 
sait, is not in any way controlled by 
seotion 19 of Ast ХІІ of 1887 whioh isa 
general provision conferring jurisdietion on 
the Munsif to try civil suits. So far as 
the segond reason is concerned, it is gom- 
pletely answered by seation 21 of Aot XII 
of 1887. It is not a oorreet statement 
of the law that the Distriot Judge san 
hear appeals only in suits of which the 
value does not exceed Rs, 5,000. It is 
only sorrest in regard to appeals froma 
deeree or order of a Subordinate Judge, 
So far as appeals from the decrees or orders 
of а Munsif are sonserned, by the expresa 
provision of sestion 21 (2) they lie to 
the Distriet Judge, and I oan see no 
аі оп]бу, insuperable or otherwise, as to 
the forum of appeal if the  Munsif ia 
allowed to investigate a olaim for mesne 
profits in exeess of his pesuniary jurisdio- 
tion. 16 шву, of course, be argued on the 
eonstruetion of sestion 21 that the Legis. 
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lature never intended a Munsif to entertain 
a claim in excess of his pesuniary jurisdio- 
tior, but snoh au argument would ba founded 
not on the diffisulty as to the forum of 
appeal, for on section 21 (2) there is no 
difficulty whatever, but on the fact that 
the Legislature has shown no  aon- 
fidence in the Distriot Judge in regard to 
appeals when the value of the original suit 
exceeds five thousand rupees. But the 
answer to that argument is that we are 
here eonoerned with spesial  jurisdiation, 
a jurisdiotion whieb, but for Order XX, 
rule 12, the Court sould not have exer- 
cised at all, and that the Legislature 
may well have thought that the trial of 
& proseeding whieh by express legislation 
besomes в proeeeding in the suit should 
be sondaeted by the Court inseisin of the 
suit. I am of opinion that the deoision of 
the learned Distrist Judge on this point 
is right and must be affirmed, 


The consideration of the other two 
questions raised cn behalf of theappellant 
need not detain us long. There ean be 
no doubt whatever that the appeal lay to 
the Court of the District Judge and not 
to this Court. “Section 21 (2) of Ast XII 
of 1887 is, I think, sonslusive on this 
point. On the last question that has been 
argue before us, І am of opionion that 
no valid objestion can be taken to the 


-form of the deeree passed by the Court. 


The plaintiff's case against the defendants 
ie, that they illegally offered opposition to 
him and set up the appellant as one of 
their zerpeshgidars, It is, I think, a oase 
of вопврігаву against fhem, and the Coarta 
below were right in passing a joint decree 
against the defendants, 

I wonld dismiss} this appeal with costs, 


ADANI, J.—I agree, 


Appeal dismissed, 


550 
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PATNA HIGH COURT. 
APPEAL FROM OxiGixaL DEGREE No, 124 
or 1918. 
Desember 10, 1920. 
Fresent —Mr. Justiae Das and 
Mr. Justice Adami. 
Shatkh KALOO —PLAINTIFF— 
APPELLANT 
versus 
Musammat BIBI RAMZO AND O0OTHERB— 
DERENDANT8— RESPONDENT”, 
Probate and Administration Act (V of 1881), ss. 4, 
85, 82— Ewecutor, right of, to recover debt dueto estate, 
after death of sole legatee. 


An executor or administrator by virtue of his 
office, or, in other words, in the character merely of 
executor or administrator, takes an estate in the 
property of the deceased and a legal character is 
vested in him. [p. 85}, col. 1.] 

The property of the deceased vests in the legatee 
for purposes of enjoyment, but it vests in the 
executor for the parpose of administration, and the 
enjoyment of the property must be postponed to the 
due administration of the property. (p. «51, col. 1.] 

Therefore, an executor is competent to maintain 
a suit for the recovery of a dobt due to the estate of 
the deceased even after the death of a sole legatee. 
[р. 352, col. 1.] 

Appeal from a desision of the Firat Subordi- 
nate Judge, Small Cause Court, Monghyr, 


dated the 23rd January 1920, 


Messrs. Sultan Ahmad, S. P. Sen, Р. N, 
Sinh 1, Fakhruddin, Shurshed Husnain, D. N, 
Sircar and Murari crasad, for the Appel- 
lant. 

Messrs Hasan Imam, Jaggernath Prasad and 
Ragho Prasad, for the Respondents. 


А JUDGMENT. 

Das, J.—This was an astion by the 
appellant to enforse a mortgage-bond exe. 
euted’ by Musammat Bibi Ramzo and Мат. 
mat Bibi Chotan in favour of one Bibi 
Zobra Baiso far back as the 20sh Ootober 
1909, That dosument, on the fase of it, 
shows that the defendants Nos 1 and 2 
borrowed Hs. 8,000 from Musommat Bibi 
Zobra and executed in favour of musammat 
Bibi Zobra a mortgage in respeot of three 
items of properties. 

In order to appreciate the points that 
have been argued before us, it is nesessary 
to deal with oertain antecedent events, 

It appears that Zuhra Bai-died on the 
26th April 1912, hawing executed her last 
Will and testament on the 2ist April 1912. 
She left a daughter Husanara and a husband 
who is the plaintiff in the action. Ву 
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her Will she left the entirety of her estat? 
to her daug^ter Husansra. The plaintiff 
applied for Probate of the Will before the 
District Judge of Patna and obtained grant 
of Probate or. the 14th Maroh 1913. 

On the izth July 1917 the plaintiff as 
sush executor instituted the suit out of 
whioh this appeal arises to enforce the 
mortgage bond executed by the two ladien, 
whose names I have mentioned, on the 20th 
Ostober 1909, . 

The learned Subordinate Judge had found 
in favour of the appellant that there was 
gcod and valuable eonsideration for the 
bond, bnt he has dismissed the aotion ou 
the ground that the plaintiff, as the exesu*or 
under the last Will and testament exeeuted 
by Zohra Bai, was not competent о: maintain 
the action, . 

In my judiment the learned Subordinate 
Judge committed an error, а gross and 
palpable error, in coming to the conelu:ion 
at which he arrived. He oonseded :o the 
plaintiff the right to sue as exeoutor, but 
he denied to him the right to sue for 
the recovery of the mortgage-debt. I 
confess that I do not understand the 
distination st all. But the view of the 
learned Subordinate Judge seemed to have 
been that the property whieh belonged to the 
testatrix vested in Husanara, and that the pro- 
perty, having onoe vested in Husanara, could 
поё be divested by her death whieh took place 
before the grant of Probate to the plaintiff, 
and that as Husanara was solely entitled 
to the mortgage-money, the plaintiff as 
executor is not entitled to sue for the 
recovery of that money at all. This, 1 
think, is the ground upon whieh the 
learned Subordinate Judge has come to 
the eonolusion that the plaintiff was not 
entitled to maintain the action, It is, in 
my view, amazing that there should te 
such confusion of thought ia the mind 
of the learned Subordinate Judge. In my 
judgment, the question has ceased to be 
even arguable since the Probate and Ad. 
ministration Act. Seotion 4 and seation 82 
of the Probate and Administration Act, 
which it is reasonable to suppose were 
known to the Jearned Subordinate Judge, pro- 
vide as follows :— 

“Sestion 4,— The exeentor or administra. 
tor, as the oase may be, of в deceased 
person, is his legal representative for all 
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purposes, and all the property of the de. 
seased person vesta in him as such.” 

Section 82, — After any grant of Probate 
or Letters of Administration, no other than 
the person to whom the same shall have 
been granted shall have power to «ue 
or prosecute any suit, or otherwise act as 
representative of the deceased, throughout 
the province in whish the same may have 
been granted, until suoh Probate or Letters 
of Administration shall have been recalled or 
revoked," 

The effect of these provisions is, that 
Bn executor or administrator by virtue of 
his ове, or, in other words, in the character 
merely of exesutor or administrator, takes 
an estate in the property cf the deceased 
and a legal character is.vested in him. 


Mr. Hasan Imam has argued that the 
property vested in Husanara аз soon as 
the testatrix died. That proposition may 
be oonéeded to him at once. The property 
did vest in Husanara in the sense that 
Husanara sould transmit a valid title to 
her heirs, sould devise ‘the property by 
Will, sould make a gift of the pro- 
perty, and, in any way she ohose, deal 
with the property, but all that is subjeot 
to administration and the title to administer 
the property vested in the executor and 
in no other person, In other words, the 
property vested in Husanara for the pur- 
pose of enjoyment but it vested in the 
executor for the purpose of administration, 
and it has been conceded by Mr. Imam 
that the enjoyment of the property must 
be postponed to the due administration of 
the property. 1 oan understand no prinoiple 
at all on wbioh it can be, argued that, 
because Hu-anara was the legatee, or, it 
may be, the sole legatee, under the Will, 
therefore, the exeoutor who is entrusted 
with the duty of administering the estate, 
not of Hnsanara but of the testator, is 
not sompetent to maintain an action to 
recover the debt due primarily to the 
estate of the deeeased. 1 am of opinion, 
therefore, that the deoision of the learned 
Judge on this point cannot be supported and 
muat be set aside. 


It was next argued by Mr. Imam that.in any 
view of the matter, the adminiatration oame 
to an end with the death of Husanara and 
for this proposition he relied upon sestion 
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35 of the Probate and Administration Aot, 
That section provides as follows: — 

"If an өхезпіог be appointed for any 
limited purpose specified in the Will the 
Probate shall be limited to that purpose, 
and, if he should appoint an agent to take 
administration on his behalf, the Letters of 
Administration with the Willannexed shall 
asoordingly be limited.” 

Now, it may be pointed out at once that 
the grant of Probate ie, on the faoe of it, 
unlimited, But it has been urged by Mr. 
Imam, and with some amount of reasor, that 
there is no section either in the Probate and 
Administration Ast, or in the Succession Aot, 
which sets cut any forms in regard to 
limited grants. Mr. Imam's argument is, 
and with this argument 1 agree, that in 
order to sea whether the grant was limited 
in character, cr unlimited, we must see the 
Wil}, not for the purpose of construing the 
Will but for the purpcsa of tinding out 
whether the Oourt of Probate did make a 
limited grant to the executor or an unlimited 
one. Now, in going through the Will it 
appears tbat the plaintiff was appointed to 
look after Husanara and to look after the 
estate on her behalf until her death, and 
upon this Mr. lmam’s argument is tbat the 
Administration came to an end with the 
death of MHusanara. But І can find no 
provision in the Will whioh surtailed the 
important power of the exeontor to renlise 
the debts due to the estate. Realization of 
debta due to the testator is a statutory power 
and must remain in the exeautor until the 
Will in some way has ourtailed that power. 
The true view, of course, is that the grant is 
in no way a limited ope. 16 із true that he 
was appointed the manager of the property 
belonging to the minor until she attained 
majority, but there is nothing to limit the 
power of the executor as regards the ad. 
ministration of the estate left by the testator. 
There is olearly a distinotion between the 
estate of the testator and the property 
belonging to the legatee. The estate of 
the testator continues untjl Administration 
is complete. The property belonging to the 
legatee does not come into existende until 
the Administration is complete. All that the 
testatrix does is to limit the power of the 
pleintiff with regard to hia power of manage. 
ment of the minor’s estate, Thera is no 
limitation whatever on his power to administer 
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the estate of the deceased, If the plaintiff 
was properly appointed an exesutor of the 
estate left by the dassased, then, in my view, 
the grant was an unlimited grant and no 
argament oan ba founded upon section 35 
of the Probate and Administration Act, 

The nest point is, assuming that the 
plaintiff is competent to maintain the 
action, whether there was oollusion batween 
the defendants Nos, 1 and 2 and the testatrix 
' witha view to defeat the interest of defend- 
aut No, 3 who, I may state, is the contending 
party before us as purchaser of a moiety of 
plot No. 1 mortgaged by defendants Nos, 1 
and 2in favour of the testatrix. 

It may be pointed ont that defendant No. 3 
had a claim against Musammat Bibi Ramzo 
jn regard to certain advances made by 


defendant No. 3 to Musammat Rawzo from. 


the 15th August 1908 to 10th August 1911. 
The defendant No, 3 instituted a suit against 
Bibi Ramzo to realise the moneys from 
time to time advanesd by him to Bibi 
Ramz; and it is Mr, Imam’s contention 
that the mortgage-bond exesuted by Musam. 
mat Bibi Ramzo and Musammat Bibi Chotan 
was а collusive transaction in order to defeat 
his olaim. d 

Now, ib may b» pointed out that before the 
date of the exesution of the mortgage, defend- 
ant No. З had, as a matter of fast, advanced 
Rs. 1,600 to Musammat Ramzo. Therefore, on 
the date of the exesution of the mortgage there 
was a sum of Rs. 1,600 with interest thereon 
due to defendant No, З from Bibi Ramzo. 
"We are asked to come to the conclusion that, 
in order to defeat a claim of Rs. 1,600 with 
interest thereon due to the defendant No. 3 
fram defendant No. 1, both defendant No, 1 
and defendant No. 2 éxesuted a mortgage for 
Rs. 8,000 in favour of the testatrix mort- 


gaging thereby three items of properties. Іа’ 


my view, the story of collusion set up by the 
defendant No. 3is antesedently improbable, 
So far as Bibi Ohotan is concerned, she had 
nothing to lose by the desree which defendant 
No. 3 might get against defendant No. 1, and 
in my view therg is no evidence suffisient to 
induee us to come to the sonalusion that 
there wis collusion between the three ladies 
in order to defeat the interest of defendant 
No. 3. a 

Oa the question of passing of sonsideration, 
we must remember that the witnesses are 
giving their evidenes many years after the 
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mortgage fransastion, and I am not satisfied 
that the defendants have established that no 
consideration passed. 

In the result, then, Í would allow this 
appeal, set aside the judgment and desree of 
the Court of first instanse, ani give the 
plaintiff а mortgage-deoree in terms of the 
reliefs alaimed by him. The plaintiff is 
entitled to his sosts in both the Courts. 

The defendants will have six months’ tima 
for redemption from the date of this judg- 
ment. 

I ought to mention that Mr. Imam, in 
the sourse of his argument, asked us to direst 
that the plaintiff ahonld proesed to sell in 
the first instance suah properties as have 
not basn purchased by his olients. This із a 
question whish arises under section 81 of 
the Transfer of Property Act. In my 
view, the question does not arise now but it 
is open to Mr. Imam’s aolients to apply on 
proper materials and before the proper Court 
if and when he’ chooses. I say nothing 
whether such an application ought to suoceed 
or ought not to susseed, all that I say is, that 
we have not sufficient materials before us to 
desids that question at the present moment, 
and that the question does not arise at this 
stage, 

Арам, J.—I agree, 

Appeal allowed, 


LÀ 


LAHORE HIGH COURT, 

Cie, Ravrsios Perion No, 554 or 1920, 
January 18, 1921, 
Present:—Mv. Justise LaRossignal. 
RAMJI ПАП —PrAINTIFF— 
PETITIONER 
versus 
BUJAN LAL—Dayanpart— 
RESPONDENT. 
Jurisdiction—Decree passed without jurisdiction, 
whether nullity—Accounts, suit for—Preliminary 
decree—Suit, transfer of, to higher  Qourt—Court, 

whether can ignore pretiminary decree. 


A decree passed without jurisdiction is not a 
nullity but may be set aside by appéal or revision ; 
till it is so set aside, it is good, whatever the defect 
of jurisdiction may have been. [p 353, col. 1.] 

Plaintiff asked for a rendition of accounts and 
yelued his suit at Rs. 139, The Munsif dismissed 
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the suit. On appeal the District Judge passed a 
preliminary decree and remanded the suit to the 
Munsif for taking accounts. Thelatter, finding that 
asum beyond his pecuniary. jurisdiction was dis- 
cloged by the accountas being due to the plaintiff, 
transferred the case to the Subordinate Judge, who 
ignored the District Judge’s decree and ordered the 
case to be tried de novo : 

Held, (1) that all proceedings taken on the valua- 
tion furnished by the plaintiff were taken with 
jurisdiotion ; 

(2) that the Subordinate Judge, in any case, could 
not ignore the decree of the Bistrict Judge ; 


(8) that the Subordinate Judge must, therefore, 
take as his starting point the preliminary decree 
passed by the District Judge. 


.Petition, under seation: 44 of Aet VI of 
1918, for revision of the order of the Senior 
Subordinate Judge, Delhi, dated the 17th 
April 1920. 


Mr. Nanak Ohand Pandit, for the Peti- 
tioner 
Mr. Ооорет, for the Respondent. 


JUDGMENT,.—The Senior Subordinate 
Judge's order under sonsideration amounts, 
perhaps unintentionally, to insubordination 
and must be setaside. The plaintiff, valuing 
his suit at Hs. 130, asked for rendition of 
assounts. А Munsif rejested the plaint after 
taking evidense on the merits. 


‘The plaintiff appealed and the Distriat 
‘Judge aeaepting the appeal found on the 
merits that plaintiff was entitled to an 
assount and gave the plaintiff a preliminary 
deoree for accounts to be rendered. 

The Mansif then went into acsounts and, 
finding that a sum far beyond his pesuniary 
jurisdietion was disslosed by the aasount 
as being due to the plaintiff, transferred 
the ease to the ‘Subordinate Judge. That 
officer has ignored the District Judge’s 
decree and has ordered the oase to be tried 
de novo. . 

“A deoree pased without jurisdiction is 
not a nullity but may be set aside by 
appeal or revision; till it ia so set aside, 
it is good, whatever the defeat of jurisdic- 
tion may have been. И 

In this саве, there was no patent defect 
of jurisdiction. 

Until aesounts were examined, the value 


of the suit as fixed by the plaintiff him. ` 


self was Rs. 130 and this gave the Munsif 

and.the Distrist Judge jurisdiction. 
When the Munsif found that he was 

likely to be called upon to pass a decree in 


23 


excess of his pesuniary jurisdiction he re» 
fused to do so and transferred the ease. 

He was not sompetent to pass a deeree 
in exoess of his jurisdiation, but all pro- 
seedings taken on the valuation furnished 
by plaintiff himself were within that juris- 
distion. 

In any саве, the 
liminary decree 
ignored, 

I aseept the petition and direst the Sub- 
ordinate Judge to deside the ease, taking 
as his starting point the fast that plaintiff 
is entitled to an acaonnt, 

Costs ёо follow final event. | 

Petition occepted. 


District Judge's pre: 
stands and ваппоё be: 


MADRAS HIGH COURT, 
Огт, APPEAL No. 303 or 1919, 
August 3, 1920, 
Present: —Sir John Wallis, Kr., Chief Justieo, 
and Mr. Justice Seshagiri Aiyar. I 
Sri Rajah RAWU VENKATA KUMARA- 
MAHIPATHI SURYA ROW BAHADUR 
GARU, RAJAH or PITTAPUR— 
Derenpant No, l— APPELLANT 
versus 
BALLAPRAGADA PALLAMRAJU 
AND ANOTHER —PLAINTIFF AND DEFENDANT 


No. 2—Rxusronpenrs. 

Interest Act (XXXII of 1889), s. 1—Contract for pay. 
ment for work within reasonable time after inspection 
and approval—Tender of bill on completion of work— 
Interest, claim for, from date of tender. 


Under the terms of a building contract it was 
stipulated that defendant was to pay plaintiff for 
work done by the latter within a reasonable time 
after inspection and approval by the defendant, 
The plaintiff tendered his bill immediately on com. 
pletion of the work and claimed interest from the 
date of tender : 

Held, (1) that interest could not be claimed under 
the Interest Act as there was no provision for the 
payment of a sum certain or for the paymentof such 
sum on & certain day ; [p. 854, col. 2.] 

(2) that the olaim for interest was not covered by 
the proviso to the Aot. Гр. 354, col, 2.) 

Chajmal Das v. Brij Bhukan Lal, 17 A. 511. (P. C. 
22 I. А. 199; 6 Sar. P. 0:7. 624:8 Ind Deo. (м, s.) 652, 
Hurropersaud Roy v. Shamapersaud Roy, З O. 654 
(P. О.); 10, L. В. 499; 5 I. А, 81; 8 Sar, P, О, J, 782; 
8 Suth. P. O. J. 495; 12 Ind. Jur. 284; 1 Ind. Deo, 
(N. в.) 1000 and Muhammad Abdul Gafur Rowther v, 
Hamida Beevi Ammal, 52 Ind, баз. 505; 43 M. 661; 
26 M. L. T. 242; 86 M, L. J, 456; (1919) M. W, N 
484, distinguished. ў i 
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Appeal against the deerée of the Court ` of 

the Temporary Subordinate Judge, Cosanada, 

. in Original Suit No. 16 of 1518, (Original 
Sait No. 56 of 1917, on the file of the Sub. 
Cóürt, Cocanada). 

FAOTS appear from the judgment. 

Mr. 8, Srintvasa. Aiyangar, (with him Mr, 
A. Krishnaswomt Atyar); for the Appellant.— 
The lower Court erred in holding that plaint- 
iff could elaim interest under the Interest 
Act. The contrast’ was topay for the work 
within & reasonable time after inepeotion and 
approval This will not amount to в ‘debt 
or sum payable at a certain time, within 
the meaning of the Interest Act. The eon. 
trast doés not provide frr interest. 

See Hill v. South Ste fordshire Ry, (1) ard 
Juggomohun Ghose v. Mansekchusd (2). Where 
the contracts are not sovered by the Aet, 
interest should not be awarded. In this 
case tbe eum psysable sould be made cer. 
tain only after ‘the defendant gave bis 
consent. No certain time is вревібей in the 
sontrast for. payment and the Interest Aet 
does not refer to legal presumptions. 

Mr. P, Narayanamuriht, for: the Respond- 
ents.—The Interest Aot ‘does not apply ta 
all cases of contract but only to eases in 

< which interest-is awardable under the Ast, 
There isa written contract in this ense and 
a. provision for payment of в sum certain, 
As to time for payment, the presumption, 
where no time is fixed by the contract, ів 
that-it.is payable at once. 

In‘ any event; the award of interest ean 
he justified as falling under the proviso to the 
Aet. See Ohajmol Dos у. Bri; Bhukan Lal 
(3),-where the Privy:Courcil: awarded. post 
diem interest not providéd in a deed of 
mortgage as damages for detention of tke 
debt. See’ aleo Hurropersaud Roy v. Shama- 
gersaud Roy (4) where interest was allowed 
on mesne profite, 

‘JUDGMENT. 

Waits, `0, J.—This‘is an appeal by. the first 
defendant from a deeree ofthe Temporary Sub- 
ordinate» Judge of: Cecanada ina anit brovght 
by the plaintiff to recovér - fróm tbe first: de- 

11) (1874) 18'Eq: 164; 43 L. J. Ch. 556. 

(2;7 МУТ A. zo at p. 280; 4 W^ B. PLC 3.8; 1 Suth, 
P 0.2 967; 7 Bar: P.U J.(84519 E К, 308 

(8) 17 A iL P. 0.5 22154. 19; 6 Sar. `P, -C J. 
624; 8 Ind: Dee. ^ N. в.) 6592. 


(4) 20, 664 4P. C£1 C, Li R. 408: 6 Т.А: 81; 8 Sar. - 


pP.0.J. 782; 8 Suth, P, C, J. 495; 12 Ind, Jur. :84; 
1 Ind, Deo. (к, в.) 1000, 


“to him on completion. 


fendant money payable for work “and laboür-- 
done undera building sontract. ‘One of ihe 
points argued before пе: relates- to -the'prisa = 
with "whieh the. plaintiff “bas «been sharged:: 
in aesount with the first'defendánf tor timbr 
supplied by the latter for  the-buildipg. 
The first defendant elaimed:an allowanse 
for ihe timber supplied by’ him at the rate: 
of Rs, 3 a subio foot. The evidenss is Bbt-- 
very strong-on' eithér side and we. ёге not. 
prepared to interfere with the finding ОЁ 
the Subordinate Judge in paragraph 39 
of his judgment in favour of tho lowér- 
figure. 4 . 

The next objection is to the disallowanoe of | 
the first defendant's elaim for Ra, 1,081.11 0 , 
for stone and sand supplied by .the first. 
defendant for the purpose of the building. 
The first defendant-admittedly stored stone 
and sand on the premises for the purposes”: 
of the building erested, without employing 
a contractor. The interested evidence of the 
plaintiff that he made no use of ‘these. 
materials, whioh ` had been 'eollostéd ~ 
for this very building seema higbly improb- 
able. The evidence of the first defendant's 
overseer, whom the Sabordinate Judge gives 
no good reason for dissrediting, that he- 
himself measured "the stone and “sand · 
supplied to the plaintiff seems mush more in 
ascordanse with the probabilities of the sane. 
We -acsapt the case for the first defendant оп. 
tbis point and allow him Rs, 1,081-11-0 on.. 
this asanunt, 

The first defendant next objests to so much 
of the decree as diresta him to pay interest- 
on the sum found due to the plaintiff from - 
the date when the building was handed over. 
There is no pro.: 
vision for payment of interest in the son- 
tract, nor is there any proof of demard, 


- but the Subordinate Judge has held that- 


the money claimed by the plaintiff undar 
the eontraet was a ‘debt or sum certain - 
payable at a oertain time’ within the mean- 


- ing of the Interest Aot- XXXII of 1839 and- 


that, therefore, the Court had a discretion... 
to allow interest under the Asb from the 
time when the money became payable.. 
The sontract provides that ‘all work done 
by the sontrastor shall be paid for by the. 
Rajah ascording tothe rates herein speoi- 
fied within a reasonable time, after it has. ' 
been inspested and fnally approved “and 
pastol? Ido rob think thatis a provision 
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hi 
for the payment of a sum oertain, or for. 


the payment of such sum опа вөг!аїп day. 
If authority ba wanted, ra'aranss may Ба 
male to Aili v. South Stuffo-dsriee Ry. (1) 
and to the observations of the Jadisial 
Oommittea in Juggomohun Ghose v. Manick. 
chund (9). 

The respondent has, therefore, endeavoured 
to sapport the daares on the ground that 
it was open t» the Court to award interest 
in this вазе indepsndently of the Interest 
Aot, under the proviso to the Ast that 
interest shall be payable in all oases in 
whish it is now payable by law.’ This 
sontention is opposed to tha settled sourse 
of desisions of the Court in Kisara 
Bukumma Bau v. Oripati Viyarna Dikthatulu 
(5), Kamalammal v. Peeru Meera (б) and 
to the earlier dasision of the Privy Oounail 
in Juggonohun Ghose v. Mantc'chunt (2) 
whish proceeded on the view that in- 
terest not payable under the terms of the 
contract sould only be awardel usder the 
Ast, or as being in азаогдапзе with usage 
as to the partisular class of instraments, 
Та that eise the olaim founded on the Ast 
was rejected and the olaim founded on 
usage аз uohell, The Eaglish desisions 
on .sastion 28 of Lord Tenterden's Act, ILI 
and IV Will. IV, Oh. 42, are to the 
same effastand are entirely applicable 
besause the Laterest Ast, 1839, waa passed, 
as’ resited in the preamble, to extend this 
seation to India and re enastelit in sub- 
Stanes, Tha English Aet, as pointed out 
by Lord Watson in London, Ohathan and 
Dover Ratlway Oonpany v. Souta Eastern 
Ratlwiy Oompany (7), was passed upon the 
assamotion that Lord Tenterden had anrreat- 
ly laid down the law in Pays v. Newnan 
(8) whera ha said: “interest is not dus on 
mmay secured by a written instrument, 
unless it appears on the fase of tho instru- 
ment that interest was intended to ba paid, 
or unless it be implied from the usage of 
: trade, as in the sass of meroantile instru. 

menta,” І 

In the Court of Appesa!, Lindley, D. J., 
as hethen was, had stated the law as 


(8) 1 M, Н. C. R. 869. 
(6) 20 M. 431: 7 M. L.J. 268; 7 Ind. Deo: (N. a.) 841, 
(71 (.398) A. C. 429 at р. 441; 63 L, J. Ch. 93; 1 R. 


. 276; 03 L. T. 637; 53 J. P. 88. 


(8) (1829) 9 B. & O. 378; 4 Man. & Ry. $05; 7 L, J, 
(o. в.) K. В, 267; 33 R. B. 204 109,E. B. 140, 


- were extended 


followa : “' As regards interest, it was settled 
by Higgins v, Sa'grant (9), Fags v. Newnan 
(=) aod Foter v. Weron (10) that at 
Common Law, interest was not payable on 
ordinary debte, unless by agreement, ar. by 
mercantile usage; nor sould damages be 
given for non payment of sush debts," 
See London, Ohaikam and Dover Railway Com- 
pany v. South Eastern Retlway Company (11). 
What the Statute does, it is now settled, 
is to provide for interest being awarded 
by way of damages in eases eovered by 
it, as held in ook v. Fowler (12) .and 
numerous other oases. 


It is Ithink, clear that the provisions 
of section 28 of Lord Tenterden’s Aet 
fo India upon the same 
assumption as to the general state of the law - 
ia India although there might, of course, 
bə spesial oases in India ooming within 
the proviso as to the eaves in whioh interest 
was already payable, We have been referred 
to a ease in which it was held by the Jadi- 
oial Committee in Charm il Das у. Вт Bhu- 
kan Lil (3) that gost diem interest, not pro- 
vided for in а mortgage.deed might be awarded 
by way of damages for the detention ofthe mort. 
gage debt after it fell due, but this was only an 
application to India of the desision in Price 
v, Great Westirn Railway Company (13) 
where it was held, with reference to the 
oorreapoding sestion of Lord Tenterden’s Ast, 
that interest might ba awarded by way of 
damages in sush a oase, basause it had been 
the constant and invariable prastisa in eases 
of mortgage to give such interest by way of 
damages. That prastioo was apparently 
regarded as saved by the proviso to the 
section, and the rule as to mortgages is 
treated as an exception to the general rule. 
Fisher on Mortgages, paragraph 1805. 
The desision in Oh2zjmal Dus v. Brij Bhu- 
kan Lal (8) is, therefore, no authority for 
the proposition that, in other sases of son- 
trast, interest may be given by way оѓ 
damages, for detention, when 16 is not pro- 
vided for in the sontrast and cannot ba 

(9) (1823) 2 B & 0. 348; 3 D. & R. 613; 2 L.J. 
(о в.) K, B. 83; 26 R. В, 379; 107 H.R. 414. 

(10) (1830) 6 Bing. 709; 8 Т, І, (о, в.) C. Р, 295; 
4 M.& P. 689; 180 B. В. 1454, 

(11) (1892) 1 Ch. D. 120 ab р. 140; 6L L. J. Oh, 
294; 65 L. T. 722; 40 W. R:194. , 

(12) (1874) 7 H. L. 27: 43 L. J. Oh. 865. 

(13) (1847) 18 M. & W. 214 18 L.J. Ex. 87; 73 
RB, R. 494; 4 Railw, Cas, 707; 158 E, R, 1179, 
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RAJAH OF PITTAPUR t£, BALLAPRAGADA PALLAMRAJU, 


claimed under. the Aat, That contention, 
as already pointed ont, is opposed to the 


-8eheme of the Aot and the assumption on 


whioh it is based, The desision of the Privy 
Couneil in Hurropersaud Roy v. Shamagersuad 
Roy (4) in favour of allowing interest on 
mesne profits was based on the long settled 
practice of the Court and this and other 
cases in which interest was allowed by the 
Privy Counoil, in the absense of contract and 
independently of the Aot, must, in my opinion, 
be regarded as cases ooming within the proviso 
to the Aot saving oases in whioh interest was 
payable by law when the Aet was passed. The 
deeision of this Court in Muhammad Abdul 
Gofur Rowther v. Hamida Beevi Ammal (14), 
whieh has also been sited, does not affect the 
present ease, as that was not a ease of contract 
as to whish, in my opinion, the law is clear. 
It is, therefore, unnesessary to eonsider it 
further on this овоавіоп, At the sugges- 
tion of the Court, the appeal as to the dis- 
allowanee of the fines imposed by the first 
defendant has not been pressed in view of 
our disallowance of interest and with re- 
ferense to the position of the parties. The 
deoree will be modified ascordingly. Bash 
party to bear his own costs, 


SESHAGIRI Aryan, J.—I agree. This appeal 
relates to four items allowed in favour of the 
plaintiff-contrastor against the first defend. 
ant; the Rajah of Pittapur, 

‘As regards the sontention that the sontrac- 
tor was bound to take timber from the 
Rajah at the rate at whieh Losal Boards 
supplied their sontrastors, itis enough to point 
ооё #ћаё the contract in this oase does not 
contain any such stipulation. In the absence 
of any agreement to the contrary, the pre- 
sumption is that the purahase by the plaint- 
iff was at the market-rate and not higher. 
І, therefore, agree with the sonolusion at 
whieh the Subordinate Judge arrived on this 
question. | 

As regards the claim for the fine levied 
by the Rajah against the plaintiff, for the 
delsy in finishing the building, Mr. Srinivasa 


Aiysngar has agreed not to press this claim, . 


As regards the third item, namely, the 
value gf the sand and stones supplied to 
the plaintiff, the doeument establishes very 
clearly that the -appellant’s oontention is 


(14) 52 Ind. Cas. 505; 42 M. 661; 26 М, 1. Т, 242; 
86 M. L. J. 466; (1919) M, W. N, 484. 


well-founded. The Subordinate Judge has. 
not given sufficient weight to Exhibit F.8, 
It was an estimate whioh was prepared at 
the spot. When 16 was sent to the office of 
the Rajah, it was serutinised there and the 
eorreob units supplied were entered. lt was 
after this that the plaintiff signed the estimate, 
On his signing it, an order was made that 
а sheque should be issued for the amount. 
This by itself is almost conolusive of the 
quantity of sand and stones whish the plaint- 
iff reeeived from the first defendant. There 
are also Exhibits G and XVII (a). The 
latter is а measurement spoken to by the 
plaintiff's overseer and was prepared on the 
13th August 1912. That gives the quantity 
of sand as mentioned in F.8. There isalso 
the oral evidense of the overseer, whioh 
there is no reason for not believing. І 
am olear that the first defendant is entitled 
to a reduetion, as elaimed by him in this 
respeat. 

Now comes the last question, namely, 
that relating to the award of interest on 
the sums deereed. The question arises in 
this way. The work was finished in 
November 1914. Soon after, the plaintiff 
sent in а bill olaiming payment. The first 
defendant, according to Mr, Srinivasa 
Aiyangar, serutinised the bil and did 
not come to в final oonolusior, until 
а yeer later, and when the amount 
was fixed and tendered by him, the plaint- 
iff did not assept it. Thereupon this snit 
was instituted. "The question for considera. 
tion is, whether, from the date of the tendering 
of the bill by the plaintiff, the amount should 
bear interest. 

Sitting with Ayling, J., I bad to sonsider 
the provision of the Interest Ast, XXXII 
of 1839, at some length in Muhammad Abdul 
Goffur Rowther v, Hamida Beebi Ammal (14). 
In my opinion, unless а olaim is within the 
four cornersof the Interest Aet, the limitations 
contained in the Авё аге not applicable, The 
langusge employed by some of the noble 
and learned Lords in London, Chathem and 
Dorer Railway Company v, South Eastern 
Railway Oompany (7) shows that the 
objest of 3 and 4 William was to extend 
the diseretion of the Oourt in favour of 
awarding interest, in eases of eontraets 
whish do not in terms provide for interest, 
and this view reeeives sonsiderable support, 
from Hil v. South Staffordshire Ry. (1) 
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where Mr. Lindley, as he then was, who 
appeared as Counsel, diseussed tha history 
as to interest very fully. Mr. Narayana» 
moorthi contended that the Ast should be 
held to affest only those oases in which 
interest is awardable under the Act and 
not all oassk of sontrast. То аввері this 
contention would amount to saying, that 
eontrasts are within the benefit of the Aot 
and not within its misshief, A class of oases 
eannot some within the protection of a Statute 
without submitting itself to its mischief. We 
find the Privy Connaeil in Juggomohun Ghose v. 
Manickchnnd (2) holding that in a oase of 
contrast, which does not come within the 
Aot, interest was not awardable, In this 
Oourt, in Kamalammal v. Peeru Meera (6) 
` and Subramanta Atyar v, Subramania 
Atyar (15), it was held that, in oases cf 
eontraots which are not covered by the Ast, 
there should be no award of interest. In the 
ease in Muhammad Abdul Qafur Rowther v. 
Hamida Beebi Ammal (14), we did not differ 
from these desisions, 1 am, therefore, of 
opinion that, where a case is one relating to 
а sontrast, the mere fact that the contract 
does not come within the proteotion afforded 
by the Aot is not a reason for holding that it 
is not sontrolled by the Aot. 

Now comes the question whether the claim 
in this ease is within the Aet. As I began 
by saying, it was a claim advansed by the 
plaintiff for money due after rendering 
assounts of the work which he had done 
for the first defendant. Jn suob a olaim 
"a debt or sum certain payable by virtue 
of a written instrument at a certain time” 
there is no doubt that there was а written 
instrument, bnt I am not satisGed that it 
is a sum oertain, It is a sum whish is 
sought to be made oertain by the consurrence 
of the first defendant to the demand. Until 
that assent is obtained, it is in an un- 
liquidated state, Further, I doubt whether 
it isasum payable ata certain time, It may 
be, as was suggested by the learned Vakil 
for the respondent, thet when no time is 
fixed for payment, the money becomes pay- 
able at onee. But І до not understand the 
Ast as referring to sueh a legal presump- 
fion, As at present advised, in my opinion, 
the words "payable at a certain time" relate 
to the agreement between the parties and 
not to & presumption of law. However 

(15) 31 М, 250; 3 M, L, T, 278; 18 M. L. J, 245. 
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that may be, this oase is covered by the 
desision in the Court of Appeal in Bill 
v. South Staffordshire Ry. (1). That 
was a oasa where the contrastor made 
a demand in writing for а sum aa balanae 
due to him and olaimed interest. The Vice. 
Chanoellor held that the slaim did not relate 
to a sum oertain, payable at a certain time, 
The same view was taken by the Honse of 
Lords in London, Ohatham and Dover Railway 
Company v. South Eastern. Railway Oompany 
(7). In thatoase, there was a stipulation 
between the parties that ansounts should be 
rendered and that a payment of not less than 
75 per cent. should be made, on aacount of the 
balanse appearing to be due on the fase of the 
assounts so rendered. The House of Lords 
came to the conclusion that there was no 
debt, or sum sertain, payable at a certain 
time. The present case is an a fortiori one. 
Here there is no agreement to pay any 
portion of the billon its being tendered to 
the appellant; it besame due only after 
the parties had settled the aosounts. It 
follows from the above dissussion that the 
claim in this case is one relating to fhe 
contrast and not one in which a sum oertain 
is payable on a certain date. The provisions 
of the Aot are, therefore, not complied with 
and consequently the plaintiff is not entitled 
to the interest awarded by the lower Court. 
So mneh of the decrees as relates to the 
award of the interest up to the date of the 
suit must be disallowed. In this appeal each 
party will bear his own costs, 
М, O, Р, 
Decree modified, 
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Present : - Sir Dawson Miller, KT., 
Ohief Justice, Justica Sir B. K. Mallisk; Kr., 
and Mr, Justice Buoknill. 

In ths matter.of Ваза JYOTI PRASAD 
SINGH DEO or KASHIPUR, IN TAE 
DISTRICT or MANBHUM —PariTIÓNER, 

Income Taw Act (VII of 1918), ss. 5 (iv), l1— 
Royalties, whether profits of busingss—Amount paid as 
cesses, whether to be deducted $n assessing income— 
Income, meaning of. 


The owner ofa coal mine receiving royalty upon 
coal is not a person earning profits from a business, 
His income falla under seotion 5 (vi), Income Tax 
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Act, ав aninoome derived from other sources and 

. .should be computed in accordance with the provisions 

of section ! of the Act. ln assessing such income 

no deduction can be made in respect of the amount 
paid as cesses. [p : 6", cols. 1& 2.] 

The term "income" may be described ав the 


< annual ог periodical yield in money or reducible to 


a money-value arising from the use of real or perronal 
property or from labour or services rendered but in 
` some cases, e 9, income derived from house property, 
the yield must be taken as the bona fide annual value, 
. and not necessarily as the actual yield [p. 869, col. 2.] 


` Referense against the order of the Deputy 
: Qolleetor, Manbhum. 

Messrs, N. 0. Sinka and N, О. Ghosh, for 
the Petitioner, 

. Mr. Sultan Ahmad (Government Advosate), 
for the Crown. 
JUDGMENT. 

Милек, O. J.— This case comes be- 
fore us on a reference by the Board of 
‘Revenue under section 51 of the Indian 
ineome Tax Act, 1918. The reference was 
made upon the petition of Raja Jyoti 
Prasad Singh Deo of Kasbipur, whose 
tayable income has been assessed by the 
Deputy Collector inoluding a sum of 
“Rs. 1,70,706 the amount derived by him 
{гош rents And royalties of certain eollieries, 
Road-sess and publie works cess amounting 
fo Re. 10,669 have Мао been levied on 
‘these rents and royalties under the. Cess 
Aet. The petitioner olaims that this amount 
Should be deducted in assessing his taxable 
ineome derived from the sourse named. 
The question submitted for oor determira. 
iicn is, whether the full amount of the 
rents and royalties reseived is subject to 
ipeome-tax, or. whether, as the petitioner 
sonténds, the amount paid in respest of 
eesses should be deducted in ascertaining 
the taxable insome. Seetion 5 of the 
Ineome Tsx Aot enumerates the olasses of 
ineome whieh shall be chargeable to 
ineome-tax, They are (i) salaries, (її) 
interest on seeuritiee, 431) income derived 
from house property; (əv) ineome derived 
from business, (v) professional earnings, 
end (vi) income derived from other sonroes, 
With regard tò each of these sources of income 
the «Aet provides how the taxable income 
shall „Бе arrived at and what allowances 
shall be. taken into aesount in determining 
-the- amount to- be taxed, For the purposes 
of this ease, it ie only necessary to refer 
to .the provisions made with regard to 
olass (ic) "insome derived from business” 
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ard elass (vi) "ineome derived from other 
ecurcea” as it ia under one or other of these 
heacs that the income in question falls. In 
my opinion, the income in question falls 
under class (ei^, but as the petitioner's first 
contention is that it falls under elass (to) 
it is desirable to.refer to the sections of 
the Act which deal with both theee elasses. 
Income derived from businese is dealt with 
in section 9 of the Aot, whioh provides that 
the: tax shall be payable by ап авкебвее 
under the head- “insome derived from 
business" in respect of the profi of any 
business carried on by him. 16 then sets 
out the allowances whieh may. be deducted 
in computing the profits, These inslude 
апу rent paid for the premises in whieh 
the business is carried on, repairs to the 
premises, interest on capital borrowed for 
the purposes of business, premiums paid 
for insurance on the buildings, mashinery 
or plant and repairs to the same, sertain 
sums for depresiation and renewals, sums 
paid on ‘ascount of land revenue, losal rates 
or Municipal taxes in respeot to the premises, 
and, lastly, any expenditore (not being in 
the nature of capital expenditure) ineurred 
solely for the purpose of earning such profits, 
Sestion 11 deals with income derived 
from other sources and provides: (1) “The 
tax shall be payable by an  assessee 
under the head ‘income derived from other 
sonrees’ in respect of income . and profits 
of every kind and from every sourca to 
whioh this Act applies (if not inoluded 
under any of the preseding heads) withthe 
exception of agriccltural insome. (2) Such 
inoome and profits shall be computed after 
making allowanoe for any expenditure (not 
being in the nature of oapital expenditure) 
incurred solely for tha purpose of making 
Bush income or earning such profits, provided 
that no allowanse shall be made on assount 
of any persoral expenses of the assessee.” 
The petitioner contends, in the first place, 
that the income derived from rents and 
royalties is income: derived from business 
and that it is only the profits arising from 
such business that are taxable and the 
profits ean only be arrived at after dedusting 
expenses sugh as cesses and other expenses 
chargeable to revenue account which Feis 
bound to pay. He admits that the dedua- 
tions now elaimed are not included amongst 
those whieh are preseribed in seotiog 9 
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..of, the Aet although that sestion does pro. 
vide for the deduction of an allowance in 


respest of land revenue, ` losal rates or 
--Munisipal taxes in respest of business 
. premises. If it is legitimate to draw any 


inferense from the inslasion of losal rate: 
„and. ‘Munisipal. taxes amongst the allowaness 
- permissible ‘under the Act the inferenca 
the, “intention of the Legislature to exslude 
. севвевв and, similar oharges other than those 
.mentioned in the section, In faot, if the 
petitioner's contention be sorrest that he ia 
~ entitled, in determining the taxable profite, 
to .éxolude all expenditure shargeable to 
: révenue assount- it would have been unneaes- 
- bary for ‘the Lisgislatare expressly to inaluda 
land revenue amongst the sllowanees to 
` Ъз taken into assount in computing the taxable 
profits. The petitioner contends, however, 
that, the allowanses mentioned in sestion 
9 and, indeed, inthe other sections dealing 
with the tax payable are not exhaustive, 
and that it is only the profits of tha 
business which san be taxed. Although, 
.in the view I take upon the firat poiat 


‚.кёїнөй by the petitioner, it is not nesessary | 


definitely to deside this questior, I am of 
opinion that this bransh of his argument 
.sannot.be ‘supported. If, in asssssing the 
taxable income, . sesses must first be dedasted 
it would seem to follow that in deter- 
mining the amount of 4083 payable uader 
. the Oess Ast upon the ‘annual net profits” 
. derived from similar property the amoant 
of, ‘insom> tax shoald first ba deducted, but 
oit was held in ' Manindra Ohandra Nandi 
v: Secretary of State for India in Üouncil (1) 
that an owaer of mines is liable to pay both 
ineome tax and road sesa tax on the same 
not profits derives, or royalty ressivad, by 
‘him from the mines, That caso, in so far 
ая it, dealt with the liability.to pay вавзез, 
was aficmed by the Judioial Committee 
of' the ` Privy Council 
Qhandra Nandi v. Kecrekary of State for India 
йв Oouno.t (2) . No ease has been called 
: о our attention in whioh taxes imposed by 
Statute, unless specially provided for in the 
.Àet, hava been deducted in somputing the 


amount payable either for coss. or income-tax, 

(1) 840 761; 6 О. L J. 148. 

(2) 9 Ind. Cas 311; 85 I. A. 31; 88 0. 372; 15 C. W. 
N. Ol: 5 À. L. J. 140; 130.0. 3.124; 9M.L T 196; 
18 Bom. L, R. 82; 21M. L. J. 865; (1911) 2 M, W. N. 
58 (P. C.). 
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but аз, іп my opinion, the income derived from 
rents and royalties of eollieries does nob eoms 
under the head of insoma derivel from basiness, 
it is unnecessary dafinitely to determine this 
point. It sesms to ma that the ineoms in 
question is no more iasoms derived from 
business than із. the inoome derived from 
the lease of house property or land пазі 
for the purpose of earrying on business. 
The royalties rassivad in the present вазе 
do not depend upon the profits earned ‘by 
the lessees of the mine but upon the 
quantity of seoal raised and the royalty 
will ba payable whether tha lessess make a 
profit or not and sestion 9 has no application 
to the present case. 

I am of opinion that the sase falls under 
asction ll, which refers to ineoma derived 
from other souraes. 

T'hepetitionersontends, inthe sesond plasa, 
thateven if thia is so the sess shonld ba 
deduoted from the taxable inoome. His argu- 
ment based upon thia sastinan is two-fold, In 
the first place, he points out that the 
section refers tə both іпвошз and profits, 
that iinoome may somprehend something 
wider than profits but that the royalties 
in question are profits and eau only be 
assartained after dedusting all out. goings 
nesessarily incurred not only for the purpose 
of earning the profits but charged thereon 
by Statate to reveuue.aosount, Itis trae 
that the sestion relates to both inesme 
and profits, The sastion, howavar, is dealing 
with various kinds of insome and inslades 
all those uot spesially mentioned in the 
first бта olasses referred бо in seation 5, 
and it is quite eonseivabla that the word 
“profits” would be a more apt term than 
the word "insome" to dessribe some of the. 
oases included. But I oan ses no reason 
why royalties reseived from mines should 
be regaried as anything other than ingomo 
in the ordinary sense. There is по defiai. 
tion of the word "income" in the Ast itself 
but its meaning as there used oan, I think, 
ba determined with во tient anouraoy from 
a perusal of the Aot. Without giving au 
exhaustive definition, 16 may be desoribed 
as the aunual or periodisal yield in” money 
or reduoible to a money-value arising from 
the nse of real or pewsonal property or 
from labour or servises rendered, bearing 
in mind that in some oases, e, g., income 
derived from house property, the yield must 


: be taken as the bona fide 
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annual value 
and not nesessarily as the aetual yield. 


.. Investments and rents derived from houses 


and land are instances of insome arising 


: from the use of property whilst salary, 


wages and professional earnings, inoluding 
pensions, are instanses of income arising 


: from labour or servises rendered. Ineome 


derived from business may, in certain 
eases, be a combination of both elasses. 
It is not, however, the gross insomeso deriv- 


* ed that is in all cases the taxable income. 
` Oertain allowances from the gross income 


. allowanee provided for in sestion 


are provided for by the Ast and sertain 
elasses of insome are exempt, but unless 
the exemptions or allowances are provided 


“ for by the Act there would appear to be 


no ground for holding that suoh are per- 
missible. In the present oase the only 
il is 


' any expenditure, not being in the nature 
< of oapital expenditure, incurred solely for 


' the purpose of making 


such income ог 


earning sush profits. As а last resort, the 


. petitioner contends that the amount levied 
' for eesses is an expenditure inourred solely 


' for the purpose of 


making the income, 


' bnt it would, in my opinion, be an undue 


: ineurred solely for that 


straining of plain language to вау that 
the payment of road oess is an expenditure 
purpose. The 


: liability to pay cesses results from the 
“ ineome having been made, and the payment 
' of the edss ean hardly be said to forma 


necessary part in the making of the income 
which must some into existence before the 
liability to «ess arises. The payment of 
cess is & певевввгу expense arising іп 
sonneation with the ownership of royalties 
but itis ir по sense an expenditure ineurred 
for any purpose insidental to the making of 
the insome. 

In my opinion, the question submitted for 
decision to the High Court, viz, whether 
payments made by the petitioner on aesount 
of the losal sess are to be deducted before 
his income is assessed to insome-tax under 
section 11 of the Ineome Tax Act must be 
answered in the negative. The petitioner 
will bear the sosts of this reference. 

Мошмак, J.—In my opinion, the owner 
of a coal mine réseiving royalty upon soal 


' is nota person earning profits from a 


business. His insome falls under meetion 5 
(vi), Insome Tax Aet, -as an insome derived 


INDIAN OASER. 


[1991 


from “other sourses " and should be eom. 
puted in aseordanse with the provisions 
of sestion 11, 

The Act makes a differenee between 
income and profits, -Profita are ineluded 
within the term insome, but profits are 
not synonymous with income. For the 
purposes of the present sase, however, this 
distinetion is not material, the royalties 
are ineome and the sole question ie, 
whether the веввев payable under the Cess 
Aot should be dedusted before assessing 
insome-tax. ‘ 

In my opinion, slause (2) of section 11 
is exhaustive and no rates or taxes of 
which the basia of  aaleulation is net 
profits after such profits have been earned 
can be dedusted in making the somputation. 
A comparison of slause (2) (sa) of seotion 
9, the wording of which is identical with - 
elause (2) of sestion 11, would seem to 


make it clear that expenditure insurred 
for the purpose of earning insome or 
profits means sums paid or liabilities 


ineurred, the purpose of whioh is to feed 
the spring from whioh the ineome is 
derived, The expenditure must be inourred 
as а sondition precedent to the produstion 
of the income. The payment of а {ах 
which is sonditional on the making of an 
inoome and whioh is to be ealoulated оп the 
amount of sush income after 16 has same into 
existence cannot be said to be expenditure for 
the making of sueh insome. For our 
present purposes, the term “net profits" as’ 
used in the Oess Ast is synonymous with the 
term “insome” as used in the Income Tax Act. 

In the next plase, even if payment of 
road and publio works sesses боша be 
sealled expenditure for the purpose of 
earning the insóme, it is elear that it is 
not expenditure insurred solely for such 
purpose, In so far as the State, in return 
for the payment of the ceases, grants inter 
alia to the assessee security for the enjoy- 
ment of his income the payment may be 
said to some extent to be made for the 
purpose of earning such ineome, buf it 
cannot be said to be made solely for 
such purpose, It is for this reason that 
land. revenue, losal rates and  Munisipal 
taxes do not some under the  exseeption 
provided in olanse (2) (i») of section 9 
and special provision has been made for 
them in olause (2) (wi). No spesial pro. 
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‚ Vision has been made.inrespeatof road and 
. publio works cesses and if the royalty 
: receiver had been a person sarrying on a 
. business, he sould not have claimed a dedue- 
` tion for them. А І 
~ The same principle must apply to the 
` ease of an assesses whose insome has to 
` be computed under sestion 11, and these 
‚ Bosses cannot be deducted in his care 
“also. A tax leviable as a oondition prese- 
dent to the creation of the source of 
income, such as a lisense-fee, would stand 
‘on в different footing, but . that is 
uot the oase here. I agree, therefore, with 
‘the view taken by the learned  Ohief 
,Justise. ` Е 
Воскнил, J.— [agree generally. Cesses 


“under the Cess Act, 1880, are admittedly, · 


'leviable upon royalties reseived from 
‘the working of mines, (see sestion 72). 
Royalty received from mines is "income 
derived from other sources” section 5 (v?) 
Income Tax Act, 1918, and not “insome 
derived from business,”  Sush royalty ‘is 
liable in respect of both ineome-tax and 
road-sess and publie works cess. 

In considering what is the zncome derived 
from business the word income means 
‘profits of the business” (see seotion 9 (1) ]. 
{Нож these profits are to be arrived at, 
section 9 (2) shows, and there are many 
deductions which may rightly be made 
from what may be called the "gross reseipts" 
before the figure of the profits properly 
assessable for  insome-tax is arrived at. 
.Büt in the ease of “income derived 
‘from other sourses" the only abatement 
eontemplated is the broad one expressed 
thus in sub-sestion (2): “Suoh income and 
profits shall be oomputed after making 
allowanae for any expenditure (not being 
in the nature of capital expenditure) in. 
.9urred solely for the purpose of making 
such income or earning sush profits.” In 
' this referenae this is olearly a ове con- 
cerning “income” and not "profits", But 
even if royaliy derived from mines could 
‚ be regarded às falling within the phrase 
(6. И с 
' insome derived from business" under 
mention 5 (70), it dose not appear that 
road or publie works sess sould be re- 
. garded as sums paid on account of land 
. revenue, 10081 rates or Municipal taxes as 

; sontemplated under sestion 9 (2) as being 
“‘gapable of being dedueted from gross 
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receipts in order to arriveat the properly 
assessable profits whish is the synonym 
for "ineome derived from business” as 
designed in sestion 5 (iv). ; 

It is most diffienlt to see how in the 
ease of “income derived from other sourses”, 
the assessment of whieh is regulated by 
gestion ll. and in which the abatement 


. possible in arriving at the taxable insome 


and profits is confined to а deduetion of 
“any expenditure (not being in the nature 
of ospital expenditure) ineurred solely for 
the purpose of making sueh ineome or 
earning such profits" it oan be argued. that 
"road or publie works esses” зге 
expenditure inourred at all for the purpose 
of making income or earning profits, 

The Board of Revenne in its order of 
Referenoe, dated the 17th July 1920 pnts 
forward the tentative. suggestion that thera 
is foundation in common sense for .an 
argument that. a sum whieh is ‘levied on 
the proceeds of a property, before sueh 
proceeds are at an owner's disposal and 
which (I suppose the property is meant) 
is not аё the owner's disposal itself, is 
not part of his insome; but to my mind 
this is not a logical idea but really an 
ad misericordiam plea. Cases may well 
be imagined, with thought, in whish a 
person's reseipts whieh fall under ‘seetion 
11 sould be diminished by various causes 
over which it is oonceivable he might have 
no control and whish yet might have no 
connection either with capital expenditure 
or with produeing suoh receipts; in sushI 
eannot see how ihe operation of sub- 
gestion (2) of section 11 ould possibly 
be invoked in favour of the assessee. It 
appears to me that though, as regards 
the person working the mine, the royalty 
part of 
the profits of the mine, yet, that 
royalty, as regards the landlord, is part of 
the landlord's income and in по proper 
sense his “profits,” i : 

In my view, the royalty receiver is 
liable to be assessed (a) for ineome-tax, 
(b) for road and public  works^sess, on 
the same sum, namely, the royalty payable 
to the royalty reaeivem by the lessees of 
the mines; and that the sontention of the 
Board of Revenue is sorreat, 

Answered in the negative, 
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LAHORE HIGH COURT. 
Firn.t Отуп, Ареа. No, 1691 оғ 1920, 
January 17, 1991. 


Present : — Мт. Јавііве Chevis. 
JHANWAR DAS—Derenpant 
— APPELLANT 

tarsus 
BODH RAJ— PLAINTIEF— 
RESPONDENT. 


Costs —Defendant sued in representative capacity — 
Order making defendant personally liable for costs— 
Discretion of Court—Appellate Court, interference 
by, 

The Courts havea discretion to make suoh orders 
as to costs as they think fit and, unless that discretion 
is exeroised unreasonably, an Appellate Court should 
not interfere. 

Where a defendant, who is sued in a representative 
capacity, raises unnecessary defences, the Court 
has power to make him personally liable for the 
costs.of the plaintiff. 

Firat appeal from the dearee of the Dis- 
triot Judge, Dera Ghazi Khan, dated the 
20th April 1920. | 

Mr. Kanwar Narain, for Lala Jagan Nath, 

- for the Appellant. 

Lala Mukand Lal Suri, for the Respond- 

ent, 


JUDGMENT,—This is an appeal only as 
regards eomts. The plaintiff sued the defend- 
ant for a settlement of acsounts due by 
the late father of the defendant. The 
defendant pleaded not merely that he was 
: pot personally liable but he seems to have 
raised every other plea that could ba thought 
of. Issues were framed and desided all 
in favour of the plaintiff, exoept that the 
defendant was held not to be personally 
liable. it was finally found, after going 
: through the aesounts, that the plaintiff waa 
entitled to Ra. 20,000 odd, but the plaintiff 
said that he wanted а deoree for Rs. 8,000 
only. The meaning of this clearly waa that, 
as the plaintif was only to get a decree 
against the estate of the deseased, it was 
useless for the deoree to be more than 
воша be resovered from that estate The 
plaintiff sould only be the loser as he 
would have te pay enhanced Court-fee. 
“The Iqwer Court gave decree for Rs, 8,000 
to be realised from the estate of the 
-deceased in defendant's hands and directed 
that, as the defentiant raised all sorts of 
pleas whieh had been desided against him, 
the defendant was personally liable for 
sosts. The defendant has appealed urging 
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that he should not be made personally 
liable for ooste. The Courts have diseretion to 
make suoh orders ав to ocets as they think 
бё апд, unless that disoretion ія exercised 
upreasonably, an Appellate Oourt should 
not interfere, The reasons given by the 
lower Ootrt for making the defendant 
personally liable for costs in the present 
gase seem to me perfestly sound. 

On behalf of the defendant it is urged 
that he had no personal knowledge .as 
to his father's dealing and was not, 
therefore, in а position to make any sd- 
missions; but in sush а oase it was 
quite easy for the defandant to say that 
he had no knowledge as to the real state 
of affairs and sould, therefore, make no 
admissions and gould only ask the QOourt 
to require the plaintiff to prove his ease, 
There was, as far as I aan ses, no nead 
to set up a large number of pleas, 

The appeal is dismissed with sosta. 


Appeal dismissed. 


OALCUTTA HIGH COURT, 
APPEAL FROM OsrorwanL DxongE No, 4l 
ов 1919. 

May 31, 1920, 

Present :—Sir Asutosh Mookerjee, KT., 
Acting Onief Jastios, and Jastioa Sir Asutosh 
Ohaudhuri, Kr, 

BIRENDRA KUMAR BiSWAS— 
PLAINTIFF — APPELLANT 
terms 
HEMLATA BISWAS—Dzrenpint — 
RESPONDENT. 

Divorce Act (IV of -869), в 19 —Divorce —Cruslty—~ 
Syphilis, when amounts to cruelty—Marringe, breach of 
promise of—Byphilia, whether gond defence to action — 
Medical examination, refusal to submit to, affect of. 


In order to sustain a plea of oruelby in an action for 
divorce on the ground that one of the parties to ‘the 
marriage is suffering with syphilis ib must be shown 
that the disease has beou actually communicated to 
the complainant, and that the complainant was not 
only ignorant of the existence of the disease at the 
time of its communication, but that it was knows 
ingly. and wilfully communicated [p. “67, col. 1.) 

The existence of syphilis at the time a contract 
to marry іу entered into, or the incurring of the 
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disease after such contract is entered into, furnishes 
a good defence in an action for breach of promise of 
the contract to marry,even though the disesse was 
‚ acquired after the making of the contract but 
through no wrongful ась of the defendant. [p. 364, 
col. 2.3 
: Where a person is alleged to be suffering from a 
loathsome disease, and refuses to attend for medical 
inspection, the Conrt may properly draw an unfavour- 
able inference. [p. 867, col. 2.] ` 


Appeal from the judgment and desren of 
Mr. Justise Fletsher, dated the 31st Marah 
1919. 

Mr. А, A. Avetoom: (with him Mr, M.N. 
Kanjilal), for the Appellant. 

Mr. B. O. Bonnerjes (with him Mr, B. C, 
Ghose), for the Respondent. 

JUDGMENT. 

Моокевзеғ, Аста. О. J.— This is an appeal 
from a judgment of Mr. Justiae Fletcher in а 
suit by a husband under seation 18, read: with 

. sastion 19, of the Indian Divorce Ast, 1869, 
to deslare his marriage with the defendant 
null-and void on two groonds, namely, first, 
that the respondent was impotent at the 
time of the marriage and at ihe time 
of the institution of the suit, and 

. secondly, that his вопвепё to the marriage 
was, obtained by fraud. The parties are 
Indian Christians in an humble. state of life 

.&nd were married on the 15th February 
1918 at the Baptist Chureh at Entally in the 
*ubarbs of thia City. The petitioner alleged 
that the parents of the respondent, as also the 

, respondent hercelf, were, at the time of the 
marriage, suffering froma highly infestions 
and incurable form of syphilis ; that this fact 
was wilfully soncealed from him; that his 

' eonsent to the marriage was thus brought 


abont by fraud, and that he diseoverel the - 


condition of his wife only on the sesond day 
after his marriage. The petitioner further 
. stated that he had found it impossible to 
seonsummate the marriage and had according- 
ly instituted this вай on the 4th April 1918, 
. 80 that the marriage might be deslared nall 
and void, The respondent denied that she 
had syphilis at the time of her marriage and 
_ asserted that the marriage had been eonsum- 
mated with the resalt-that she had «ontraot. 
ed the disease from her husband, The 
-question of fraud does not appear to have 
been investigated in the Court below; but 
three medical prastitioners who had seen the 
girl deposed as to her aondition, the petitioner 
and the respondent also. testified in support 
of their respective allegations, Mr. Justice 
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Fleteher has found on the evidenee that the 
marriage has not been consummated ; that 


. the respondent is a virtuous girl, and. that 


she. suffers from hereditary, syphilis. This 
is undeniable on the medical testimony, and 
is evidenced by the uleerated condition o 
her palate and nose. Aa there-had been no 
examination of the private parts of the girl, 
it was impossible to say whether they were 
in any way diseased. In these cirenmstanser, 
Mr. Justice Fleteher dealined to annul the 
marriage, although he found that the huz- 
band would run & degree of risk if he had 
sexual intercourse with his wife. On the 
present appeal, Mr. Avetoom has sontended 
on behalf of the husband that the test to ba 
applied in eases of this desoription is, 
whether the condition of one of the parties 
to the marriage, at the time of the marriage, 
rendered eonsummation prastically impossi- 
ble, and if thís is established the marriage 
is voidable. In support of this argument, he 
has relied upon the desisions in G. v. G, (1) 
and Н, v, P. (2). In the former ease а 
middle-aged wife had sueeessfally resisted 
sonsummation for three years not because of 
malformation or strustural  defest, but 
because she suffered from exsessive sensibi- 
lity ; her condition was hysterioà] and to а 
certain extent beyond her eontrol. Lord 
Penzanee held that as there was practical 
impossibility of sexual intereourse, without 
whioh the ends of marriage, namely, the 
proareation of children and the pleasures 


.and enjoyment of matrimony, eonld not be 


attained the husband was entitled to a deoree 
for nullity. In the sesond ease, Sir James 
Hinnen ruled that the impediment in the 
way of interaourse must be physical, and 
made a deoree for nullity, as it was establish- 
ed that, whenever the husband endeavoured 
to eonsummate the marriage, the aot brought 
on hysteria, so that he eould not effect his 
purpose without employing sugh force, as, 
but for the marriage, would have amounted 
to rape. Mr. Bonnerjee, on behalf of the 
wife, has contended that the decisions 
mentioned prescribe the extreme limit of the 
rule of impotenos ard ahould not beextended 
to oases like the presant, In support of his 
argument, he has referred to the judgment 


(1) (1871) 2 P. & D. 287; 40 L, J. Mat, 
510; 20 W. R, 103 " at. 88; 251. T 


(2) (1878) 8 P. & D. 126, 
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' of Sir Oresswell in Stagg v. Hdgecombe Schackleford v. Hamilton (8). The rule 


(3) where a petition for nullity by в wife 
was (on the authority of the *“desision 
of Dr. Bettesworth in Welde у. Welde (4) 
that the impotense must bea visible incape- 
sity) "dismissed, as -the alleged impotence 
of the husband was not due to disease or 


: natural infirmity but was oeoasioned by the 


indulgenee of a disgusting and degrading 
habit. None of the oases oited in argument 
is direstly in point, and the question raised 


* is plainly one of first- impression, so far as 


this Court is soneerüed. The matter eon. 
sequently requires oareful investigation, 
specially in view of the fact that if is only 
in somparatively resent times that the true 
nature of syphilis has been revealed by 
golentifia investigators. 

An examination of the cases in the British 
and American Courts shows that the question 
of the legal effect of the existense of syphilis 


“an contrasts to marry or on the married 


status has been considered from three stand. 


- points, whiob, though distinct, are mutually 


related, namely, first ia the existence of such 
a disease a ‘yalid defence to an action for 
breach of а contrast to marry, secondly, is the 
existence at-the time of the marriage a. 
ground for’ -annulling the union and, thirdly, 
is it a groürid for divorse. 

As regards the first question, namely, 


i. whether the existense of syphilis in one of 
' the parties to а sontrast to marry is a good 
© ground for ressission by the other, we have 
- mot been able to trace any reported oase in 
* England where the point has been judicially 
- determined. Lord Kenyon in Atchison v. 


Baker (5) is reported to have laid it down as a 
general rule that if the sondition of the parties 


- was shanged after the making of the contraot, 


` engagement. 


it was good ground for either to break off the 
In the ease before him, he: 


: ruled that where the plaintiff had become 
. afflicted with an abscess in his breast and-the 


defendant had refused to marry him on that 


- ground, an action for breach of sontract 


could not be sustained, The same rule has 


* been applied wlfere the afflietion was syphilis; 


І Кийеъ v. Grant (6), Allen v. Baker (7), 


(8) (1863) 8 Sw. & Tr. 240; 32 L, J. Mat. 158; 9 
Jur. (x. s.) 698; 8 L. Т 643; 12 W. В. 19. 

(4) (1781) 2 Leo. 580 at p. 556; 161 E. R, 447. 

(8) (1786) 2 Peake 108. 

(6) (1878) 2 Ill. App. 236. 

e (1882) 41 Am, Rep, 444; 86 N. О. 91. 


enunciated in these oases may be briefly 
formulated; where syphilis із sontrasted, 
prior to but was nob known to exist at the 
time that the contract to marry was entered 
into, or where such disease was oentracted 
subsequent to the making of the sontraoct 
to marry, but through no wrongful ast of the 
defendant, its existence furnished a good 
defense to an astion for breash of promise. 
It isto be observed that in both the ‘oases 
just mentioned, the affülistion was of a serious 
type, and, perhaps, inourable; the rule might 
well be otherwise where the disease is such. 
ав to be easily ourable and where the plaintiff 
assents fo в postponement of performanse, 
The reason for the rule ia best stated in the 
words of Ruffin, J. in Allen v. Baker (7). | 

" We eannot understand how one ean be 
liable for not fulfilling & contrast when the 
very performance thereof would in itself 
amount toa great crime, not only against the 
individual but against sosiety itself. How- 
ever, onse doubted, 16 is now generally вор. 
ceded that if the performance of a sontraat 
be rendered impossible by the ast of God alone 
sach fast will furnish a valid exouse for its 
non-performanoe ; and sush a stipulation will 
be understood to be an inherent part of every 
sontraet. It is likewise true that, whenever 
the main part of an exeeutory sontrast De. 
comes impossible of performanee from’ any 
oause beyond the power of the party to 
sontrol, it will be treated as having be- 
oome impossible in toto, Why should not 
the same principle apply to a sontrast, 
the fulfilment of whieh, owing to sauses 
subsequently intervening and altogether 
independent of any default of the party, 
oan only be  produotive of sonsequenses 
disastrous to the parties themselves, and 
Such us may entail misery upon others to 
come after them P..,... The usual, and we may 
say legitimate, objects sought to be attained 
by such agreements to marry are the 
comfort of association, the consortium vitæ, 
as it is ealled in the books; the gratifiaa- 
lion of the natural passions rendered lawful 
by the union of the parties; andthe pro. 
creation of shildren. And if either party 
should thereafter besome by the aet of God 
and withont fault on Hiàown part, unfit for 
such relation, and incapable of performing the 


(8) (1892) 15 L. В, А. 581; 19 8. W, б, 
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duties incident thereto, then the law will 
exeuse a non-somplianse with the promise — 
the main part of the oeontraot having 
become impossible of performance, tbe whole’ 
will be considered to be ac.,..The law will 
обпаётаїп no man to assume в position so full 
of peril, ss to have plaeed within his reach 
the lawful means of gratifying a powerful 
passion, at the risk of another’s health or 
life and the possibility of bringing into the 
world shildren in whose constitution the seeds 
of a father's sin shall lurk.” 

The point, as we hawe аід, hes not been 
direstly desided in England, The defendant 
in Hall v. Wright (9) refused to earry out his 
promise by reason of his having become sffliot- 
ed with bleeding of the lungs rendering sexual 
intercourse dangerous to himself. The Court 
held that this was not a: sufficient answer to 
the petition. The Court of Queen's Bensh was 
equally divided, while in the Court of Ex- 
ehequer Chamber, the decision was pronounced 
by amajority of four against three. The 
rule adopted by the majority ia a deviation 
from the general dootrine that in contracts 
of a personal nature, illnesa of the promis- 
sor rendering him incapable of fulfilling the 
terms of his agreement is an exoure for 
ron.performanee : Boast v. Firth (10), 
Robinson v. Davison (11). It may be noted, 
however, that the rule in Hall v. Wright 
(9) was approved by Montague Smitb, J., 
in Boast v, Firth (10); where he distinguished 
marriage contrasts from other osontracts, 

“In the ease of a contract to marry, the 
man, though he may be in a bad state of 
health, may nevertheless perform his oon- 
trast to marry the woman and go give her 
the berefit of sosial position so far as 
in his power, though he may te unable 
to fulfil all the obligations of the marriage 
state, and it rests with the woman to say 
whether she will enforce or renounce the sor- 
tract,” Sir Frederick Polloek, in bis Treatise on 
Cortract, has adversely critisised thie decision 
and has expressed the opinion that it cannot 
be maintained exoept against the eommon 
understanding of mankind ard the general 
treatment of marriage by the Law of England 


© (9) (1858) El. Bl. & El. 746; 118 R. B. 881; 27 L, J. 
Q. B. 345; b Jur. (м. в.) 62; 120 E R. 688. 

(10) 20. 25 lat p. 8; 88 L.J. C, Р. 1; 19 
L. T. 264; 17 W. В 

(11) (1871) 6 Ex. jen 40 L. J, Ex. ‚17% 24 L. T. 
155,19 W. B 1086, | 
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that the ssquisition 
position by marriage із а prinsipal and in- 
dependent objest of the contrast. 
well be doubted whether the rule will be ap- 


of legal and sosial. 


It may. 


plied to в ease where the diseate isof a. 


dangerous and infeotious sharaster, 


As regards the sesond question, namely, : 


whether the existence of syphilis i in either 
party at the time of the marriage renders 
the marriege voidable, the answer must 


depend primarily on the nature and objeéats: 


of the marriage relation itself. As observed 
by Dr. Lushington in Deane v. Aveling 
(12), the two principal enda of matrimony 
are, a lawful indulgence of the passions to 
prevent lisentionsness and the  proorention 
of children according to the evident design 
of Divine Providence. Whatever other objeat 
theorists may ascribe to the marriage rela- 
tion, the prastiosl statesman must sontinue 
to regard it as а oivil institution whose 
ehief purposes are the legalisation of sexual 


sommeree between the parties and the per- ' 


petuation of the rase. Oapasity for sexual 
intercourse must exist at least in posse, at 
the time that the marriage 
It is for this reason that permanent and 
incurable impotensy existing at such time 
and of sush nature as to render complete 
and natural sexual intereouree between the 
parties practically impossible is resognised 
asa ground for the amendment of the mar- 
riage. [See the judgmentot Lord Johnston 
and Lord Dunedin, in A. В, v. 0. B. (18) 


is entered into. 


and of the Honse of Lords in A. B, v, 0, В, ` 


(14)], The capacity for sexual intercourse, 
it is true, is not necessarily affeated by the 
existence of syphilis and yet rush disease 
may render eoition practically impossible, 
Referense may, in this eonnestion, be made 
to the following passage from the judgment 
of Ross, О. J.,in Ryder v. Ryder (15). 

"While there was no malformation 
whioh renders eomplete sexual intersourse 
impossible, there was a physical condition 
that'rendered her (the defendant) incapable 
of healthy бойоп, Every such aot, by 
reason of her physisal oondition, was 
attended with great danger of communi. 
eating to him inourable disease, a girease 
endangering his health and life... 


(12) (1845) 1 Robertson Eco, Rep; 279 at p. "298; 


168 Е. В. 1239, 
(13) (1906, 8 F. 608; 48 Scot, L. B. 411. 
(14^ (1885) 12 Rettie 86; 22 Scot. L. B. 461. 
(15) (1594) 44 Am. St, Rep. 888; 66 Vermont 158, 
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кзз жака а In the "eass at Bar the 
petitionee's organs of :generation at ‘the 
time: of the marriage -were їо: ап inourably 
diseased- condition, whieb, -while it did not 
physisally.render ber insapable of sopulation, 
or of bringing «into life a-ehild,.a-mase of 
syphilitie sores, аз good as.dead when borr, 
yet it did render copulation and -prosre- 
ation: on the part of the :petitioner impraotio- 
able, .beeause : {һе “not “endangered both his 
health and life.” 


To the same effest is the opinion of а 
Fall Bench of the Supreme Court of Massa- 
shusetts іп’ Smith v, Smith (16). In that ease 
the aetion for the annulment of marriage was 
brought by the wife on the ground that, 
atthe time’ of the -marriage, her husband 
was constitutionally afflicted with eyphilis 
in’ such state of development as'to render 
& sure very remote and doubtful; he had 
knowledge cf his eondition at the ‘time 
he entered into the marriage, but soncealed 
the fast from the plaintiff, who immediately 
upon learning of it and before the marriage 
was consummated, left him, and refused to 
live with him as his. wife. Knowlton, J., in 
pronouncing the deoree for annulment of 
marriage, observed as follows: — 

"His concealed disease was such as would 
leave with him no foundation on whioh the 
marriage relation could properly rest. It 
had ‘advanced to sush a stage as probably 
to’ be inourable.- The. libellant .eould . not 
liye with .him as his wife without making 
herself a viotim for life and giving to her 
offspring, if she had any,an inheritanee of 
disease and suffering....Few,. if any, would 
. be bold enough to say that it was the 


duty ‘of the libellant on diseovery of the. 


- fraud before consummation of the marriage 
to give herself up as.a sasrifiea and to become 
a party to the transmission of such в disease 
to her posterity.” 

In both the eases just mentioned the 
persons were, it will be observed, afflicted 
with ‘an ineurable form of ayphilis. Ít san 
hardly be doubted. that sound publio polisy 
would not permit an extension of the rule 
to oases’ where fhe disease is easily onrable. 
16 is the permaneht.or probably permanent 
eharaater. of the malady,. randering sexual 
intereourse impracticable throughout. the 


RA О 171 “Mass 404 68 Am. 66; Кер. 440; 41 
1. Bia 


INDIAN OASE. 


1921 


sontinuance -of tha-marriago, that-farnishes 


tha reason for the annniment and the «maxim = 


should apply оєвв inte. rations cessat ler :їрва. 
The determination of the question, 
whether in.a particular oase.the disense.is 
or is-not ourable, may bə a matter of 
considerable difficulty. Bat it -mngt be 
remembered in this eonnection that resent 
solentifis investigations have brought to 
light the grave injury whioh 
inevitable eonsequense of irfaction, may 


as -the · 


result to tbe husband or the wife, as.the. 


oase may be, and to their progeny. We 
need refer only to the monographs by Dr. 


Shillitoe on the Primary Lasions-and Harly · 


Secondary Symptomsof Syphilis as seen in the 


female, cf Dr. Gow on Syphilis in Obstetrics - 


and of Dr, Atkinson on Mediso-Legal 


Assosiations of Syphilis .(See System of: 


Syphilis, Oxford Series, Volume I, Chapter 18, 
Volume 11, Ohapter .26 and Volume VIII, 
Chapter 15). In these siroumatanses, : the 
rule as enunoiated inthe American Courts may 
well be applied. The fast that one spouse 
is в :вёва with: eypbhilis does not netes- 
sarily make him or her impotent. Impoteney 
is ordinarily understood to mean incapaoity, 
which admits of neither «copulation nor 
procreation, -oapaoity for sexual intercourse 
seeming to Ье the matter ohiefly. regarded 
in the adjudged -eaces on the subjeot. 
Henee impoteney bas been taken to mean 
pyhsioal and iveurable ineapasity from enter- 
ing into the marriage, that is, incapacity 
to: consummate the marriage. From this it 
has been held, in Ryder v. Ryder (15), that 
where at the time of tho marriage the 


wife was sfil’eted with insurable spyhilis,- 


whieh, though not ап .absolnte bar to 
copulation, rendered the ast imprasticable 
as endangering both the healthand life of 


the husband, there was such inoapasity as : 


entitled him to a desree fur annulment of 
marriage, On the otber hand, 16 was ruled 
in Vondal v. Vondal (17) that the sonsealed 
existence of such a disease was not a 
sufficient ground for:a deoree :of nallity 
of marriage, where it appeared that by 
medical treatment the danger. from inter. 
course sould have been obviated. The dis- 
tinstion appears to us to: ре: based :on. reason 
and good sen:e. 

As regards the third question, namely, 


(17) (1900) 175 Mass. 883; 78 Am, Bt; Rop. 502, 


^ 


Vel. LX] 
BIRENDRA KUMAR BISWAS P, HEMLATA BISWAS, 
does the existerpe’ of syphilis: in one-of the 
parties furnish. & good ‘ground fer divoree 
to- the other ; there are cases in the English 
as.‘ also in thc--American Courts where. the 
matter · same np for^eonsideration directly 
or indireatly. These decisions have in general 
held: that in’ such вавев ^a divorse may be 
desreed-on the -ground-‘of  éruelty. То 
constitute such a ground of cruelty, itis 
usually ‘required: that the disease should 
have béen actually 'eommünieated to the 
eomplainant, that the eomplainant should 
have been ignorant of the existence or rature- 
of ‘the defendant's diseace-at the time of its 
ecmmunisation and that the defendant 
should have ixfeoted the petitioner know- 


` iogly:and. wilfully. If: all these facts -are - 
established, no question o.n obviously arise . 


ав: £o: tbe. propriety of'granting the divotóe 
ubdlers there are faote showing a sondonation 
ofthe offense [+ opkin:v. Popkin (18), Collett 
у. Collett (19), · Оїосої у. Osoces (20), Jones 
v. Jonee: (21), N. v. N: (22), Brown v. Broun 
(23), Boardman у. Boardman (24), Morphett 
у. Morphett (25) whieh were all reviewed 
by -Lord -Shand in Sirain v. Strain (26). 
Referenee may also be made to the desision 
in“ BR. v. Bennett (27), Reg. v. Sinclair (98), 
Hegarty.y. Shine (29) and Reg: v. . ОТатепсе 
(20) ; in tho- last mentioned esse, the Judges 
of: the’ Court of Queen's Bench as the Court 
for sonsideration -of Crown Cases Reserved, 
held by a majority of nine against four 
that-& husband wko had fraudulently 
eonsealed from his wife that he was 
suffering from syphilis and had thereby 
obtained -her sonsent to: sexual intereourse 
with -the result that the disease was eom. 


(18) (1794) 1 Hagg. Eco. 788 (note). 

(19) (1828; 1 Curt. 678; 163 E. R. 237. 

(20) (1854) 1 Spink. Eco. 121; 18 Jurist 194, 

(21) (1860) Searle & Smith 138. 

(22) (1862) 8 Sw. & Tr. 28% 9 Jur, (N. в.) 1203; 8 
L. T. 265. 

(28) (1665) 1 P: & D. 46; 36 L J. Mat. 18; 11 Jur. 
(ж в.) 1027: 13 L. Т: 645; 14 W. В. 149. 

24) (1568) -Е P. &-D. 283; 14 W. B. 1024. 

(25) (1969) 1 P. & D. 702; 28 L.J. Mat, 28; 19 L. 
т. £01.17 W. B. 471. | 

(26) (1885) 18 Rettie 182 at р. 186; 28 Scot. L. R, 


127) (1865) 4 F.'& F. 1105. 
(28) 1867) 18 Cox C. О. 23, 
(29) (1878) 2 L. В. Ir. 273; 4 L. R. Ir. 288; 14 Cox 


©. О. 145. 
(30) (1888) 22 Q: B. D. 23; 58 L. J. M. О. 10; 62 Le 
T, 280; 87.1.8: 166; 16 Cox О, О; 511, 53 J: Р, 149, 
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municated бо ‘her was not guilty ‘of ‘having - 


eommitted-an "assault" проп ber, “овеваіоп- 
ing ввіові bodily harm” within the mesn- 
ing of 24and 25, Viet, О, 100, seetiona 20 
ard 47. 

We have finally to consider the-allega- 
tion of frand. It may be stated as ‘a general 


rule that, concealment of в Icathsome and: 


ineurable form of syphilis 
a frand suffieient to warrant divorce "or 
annulment, specially where the existenee 
of the disease is discovered‘ by ‘the other 
party before'the marriage is ‘consummated 
and-the parties immediately separnte. It 
seema that such disease must be actually 
or probably inourable, ‘but annulment ‘has. 
been gránted notwithstanding a more remote 
possibility of a oure [Smith v. Smith (16), 
Vondal v. Vordal (17), Seenson: wv. Svenson 
( 1), Crane v. Crane (32) see also the notes to 
State v. Lowell (58), Lyon v. Густ (84), Burger 
v. Busger.(35)]. 

In there: cirenmsiapaes, ‘we must hold 
that there has not beenithat full : investi- 
gation of the ense whioh the gravity' of the 
result to the parties eoneerned - required, 
Tbe appeal must ecneequently be -allowed, 
and the esse remandéd for re.trial The 
allegsticn of frand will be investigated and 
the question whether ihe oondition of the 
respondent makes the role of impoteney, as 
explained above, applicable, will be carefully 
reconsidered, We may add that it is necessary 
that there should be а proper medieal 
examination of the person of the respond- 
ent, Reference may on this point’ be made 
to ihe following passage from the judg- 
ment of Lord Stowell in Briggs v. Morgan 
(36): "It kas been said that the modes resorted 
to for proof’ on these occasions are offensive 
to natural modesty : bat’ Nature bas provided 
no other means; and we must be under tha 
necessity either of saying that all. relief is 


. denied, or of applying -the -means ~ within 


our power, The Court’ must not saorifes- 
justice to notions of delieasy `of its ow," 


(31) (1803) 178 N. Y; 54; 70 N. E. 120, 

(82) (1899* 62 N. J. Eq 21; 49 ДЯ. 734. 

(88) (1899) 79 Am. St. Rep. 858 at p. 873; 78 Minn, 
166: RO N.-W. 877. ` 

(34. (1907) 230 IH. 266; 13 L. В. A. (м. s.) 1096; 53 
N. E. 660. 

(35):0911) 65 Kan 564 ° 

(86) (1820) 8 Phill. 825; 2. Hag. Con. 824; 161 E, R.. 
1889, 


is recognised as- 
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See also Norton v. Seton (37), Pollard v. 
Wybourn (38), Aleson v. Aleson (39), Sparrow 
v. Harrison (40), affirmed in Harrison v. 
Harrison (41). Where a party refuses to 
attend for medical  inspeetions the 
Court may properly draw an unfavour- 
able inferenee. This was laid down in the 
ease of afemale respondent F.v. P. (42) 
and was extended to the case of a male 


respondent in B. v. B. (43) and was applied 


again in the case of & female respondent in , 


W. v. 8. (44). The Courts naturally exercise 
a wide diseretion in ordering physical ex- 
amination and always do so, subject to such 
conditions as will afford protection from 
violenee to natural delioaey and . sensibility. 
We understand that the respondent does not 
objest to a proper medical examination. 

Costs of this appeal will be costs in the 
guit. ' 

CuavpgURi, J.—1 entirely agree. 

Appeal allowed, 


(87)-(1819) 8 Phill, 147; 161 E. R. 1283, 

(28) (1828) 1 Hag. Ecc. 725; 162 E, R. 182. 

(39) (1728) 2 Lee Eco. 676; 161 E. R. 445. . 

(40) (1841) 3 Curt. 16; 168 E. R. 688. 

(41) (1842) 4 Moo. P. C. 96; 6 Jur, 899; 18 E. R. 288, 
(42) (1896) 76 L. Т, 192. 

(43) (1901) P. 39, 0 L. J. P. 4. 

(44) (1905) P. 231; 74 L. J, Р. 112; 98 L. T, 456. 





PATNA HIGH COURT. 
Civiu Revision No. 216 or 1920, 
К -Desember 20, 1920. 
Present: —Mr. Justice Jwala Prasad. 
Lala HANUMAN LAL— PETITIONER 


versus 
Musammat RAM PHARI KOER— 
Opposite PARTY. 

Civil Procedure Code (Act V of 1908), ss, 161, 152, 
О. XXXIV, т. 6—Mortgage-decree— Personal decree 
against persons not mortgagors—Inherent power of 
Qourt to set aside decree, 


A Court has inherent power to set aside an ew parte 
decree, passed by oversight under Order XXXIV, 
rule 6, of the Civil Ppocedure Code, as againsta person 
who is not the mortgagor. — ; А 

Appeal from a decision of the Munsif, 
Arrah. ae "E ` 

Mr. H. P. Sinha, fpr the Petitioner. 

Messrs. Sunder Lal and Ragho Prasad, for 


. the Opposite Party, 
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JUDGMENT.—The Rule must be dis-- 
charged. The applicant obtained a mort»: 
gage desree, dated the 7th of January 1918, 
against the mortgagor, Balmukund Singh,: 
his son, and the opposite party, defendants 
Nos. 8 to 5, who were purahasers of the 
interest of Debi Prasad, in whose takhia.. 
the mortgaged property by partition had- 
fallen. The defendants Nos, З to 5.resisted - 
the mortgage, suit on the ground that the 
mortgagor had по gueasia right in the 
mortgaged property und that it being the 
serait land of the proprietors and having 
fallen into the takhta of Debi Prasad, the 
predecessor-in-interest of the defendants 
Nos. 3 to 5, the mortgagee had no right to 
make the said property liable for the mort- 
gage. debt. 

This plea was overruled by the finding. 
of the Oourt in the mortgage-suit, that. 
the property in dispute was the kasht right. 
of the mortgagor, Balmukund Singh, and. 
that their mortgage lien subsisted in 
it in spite of its having fallen into the). 
takhta of Debi Prasad. Aooordingly, 8 рге. : 
liminary mortgage-deoree was passed on ` 
the 18th of December 1914 and ultimately 
a final decree under Order XXXIV, rule 6, 
was passed on the 7th of January 1918. 

The mortgaged property was sold іп 
execution of that decree on the 6th- of 
May 191%, for the sum of Rs. 81. On the 
2nd of November 1919, the petitioner 
applied for a personal desreeunder Order 
XXXIV, rule 6, whish remained unsatisfied 
out of the net proeeeds of the sale of the . 
mortgaged property on the 13th of January 
1919. The Court. passed the following 
order:— The decree-holder-plaintiff applies 
for the preparation of a desree under Order 
XXXIV, rule 6, of the Code of Civil Prose- 
dure, as it is said that the whole of the decree 
money oould not be satisfied by the cale 
of tbe mortgaged property. Serviee of | 
notise on the judgment debtors has been “ 
proved. Hense it is ordered that let а · 
desree asked for be prepared for the sum 
of Rs. 253 14-9 inasmuch as the decretal . 
sum amounted to Rs. 334 14.9 while the: 
property fetehed only Ra. 81.0.0. The asale- . 
is said to have taken place for that sum 
on the 6th of May 1918, , 

In pursuanse of this order, the decree wae 
prepared in Form 11, Sehedule D, to the 


_ Civil Prosedure Code, preseribed for the . 
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, preparation of sush deeree, In the desrae 
“the names of the mortgsgors as well as 
-opposite-party::Nos. 3 to: 5, the parshasers 
of the mortgaged property. from Debi Prasad, 
«were insluded, The names were sopied out 
from the, preliminary and the final dearees 
, of 1918. The money and the personal 
-deeree thus prepared under Order XXXIV, 
rule 6, was put into oexesntion and the 
_property of the opposite party defendan‘s 
Мов, 3 to 5 was. attached. 


-On the 3rd of February: 1920 an applisa- 
. зоп -was made. by the defendants- .Nos. 3 
to 5.sontesting the legality of the desrce 
-ipassed, on the-ground that they were 
- not the mortgagors in the bond of the 
‘25th of May 1896 and henee no personal 
^deeree under’ Order XXXIV, rale б, sould 
-bə passed against them, The applieation 
-purported to have been made under Order 
HEX, rulo 13, and under seotion 151 of the 
Oode of. Civil Prcoedure. The Court held 
sithat,’ inasmuch aa the notios of the appli. 
».astion: for the deoree under Order. XX XIV, 
:rule `6, was served upon the defendants 
“Мов. 8-to 5, the right to apply under 
"Order IX, rule 18, was barred by time. 
"dt. assordingly eonsidered their applisation 
“under ‘the inberent power vested in the 
TÜOburt by .sestion 151 of the Code of 
COivil'Prosedure and, by its order of. the 
“2nd -August 1920,  dirested tbat- their 
-names be deleted: from the decree under 
Order XXXIV, rule 8. 
* The main contention of the learned 
.Yakil on ‘bebalf of the decres-holder 
applicant is that the Court was wrong 
-in.exereising the inherent power under 
-gestion 151 of the Code of Civil Prosedure, 
4nasmush as the opposite party had other 
. remedies provided by the Code to set aside the 
.üeeree passed under Order XX XV, rule 6, 
„оп the 13th of January 1919. It is true 
that the opposite-party had a right to pre- 
ider an appeal from the desree and also 
to make an application for review of it 
.under Order XLVII of the Code of Civil 
Prosedure, and ordinarily sestion 151 of the 
. Codo. would not apply to oases where the 
+ aggrieved parties had other remedies provided 
“in the Code. Vide Muthiah Chettiar v. Bawa 
Sahib (1). The. fasts ‘of that ease are 


(1) 26 Ind. Саз, 4f; 27 M, D. J. 695; 1 1, W, 
989. Е 
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different from those of the present. I have 
earefully read the desision in that case and 
sertainly, when the applieant same long 
after his right was barred under Order X X f, 
rule 90 of the Code of Civil Prosedure, and 


_after he had been unsuccessful пр to the 


Appellate Court in his applieation under 
Order ХХІ, rale 89, it would have been 
unjustifiable to stretch the scope and. 
object of seotion 151 of the Code of Civil 
Procedure to apply to that ease. 


The resent Full Beneh oase of Gadi 


.: Neelaven? v, Marappareddigari Narayana Reddi 


(2), has deslt with the matter very fully 
and exhaustively and has summurised the 
decisions cf different Courts of India upon 
the question of inherent  jurisdietion of 
Oourts under section 151 of the Code of 
Civil Prosedure. Woodroffe, J., іп the ease 
of Hukam Ohand Boid v. Kamalanand Singh 
(3) as areenit of a review of a number of 
eases, observed as follows; — ‘It has thas been 
held that, although the Code contains по 
express provision on the matters hereinafter 
mentioned, the Court has an inherent power 
ex debito jusiit о to consolidate ; postpone 
pending the decision of a selested action ; 
and to advanee the hearing of suits ; to stay 


. оп the ground of sonvenienee eross suits ; 


to ascertain whether the proper parties are 
before it; to enquire whether a plaintiff is 
entitled to sue as an adult ; to entertain the 
application ofa third person to be made a 
party; to add (seotion 32 mot being 
exhaustive) a party ; to allow a defence in 
forma pauperis ; to deside one question and to 
reserve another for investigation, the Privy 
‘Counsil pointing ont that it did not require 
any provision of the Code to author.e а 
Judge to do what in thia matter was justise 
and for the advantage of the parties; to 
remand a suit in a ease to whioh neither 
gestion 562 nor seotion 566 applies ; to atay 
the drawing up of the Court's own orders 
or to suspend their operation, if the 
nesessities cf justise so require ; to stay, apart 
from the question whether the oase falls 
within section: 545, the  earrying out of a 
preliminary order pending appeal; to stay 
prosesdings in a lower Court pending appeal 


(2) 53 Ind. Cas. £47; 43 M. 94; 87 M. L. J. 599; 26 
M. L. T. 277; 10 L. W. 608; (1920) M. W. N. 19 


ХЕ. B. 7 
(3) 83 C. 927 at р. 982; 3 C. L. J, 67, 
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and to appoint a temporary guardian of a 
minor upon such atay; to apply the prinsioles 
of ves :wlicata to oases not falling withio 
Beatioos 13 and 14 of the Code and so far'h?, 
The aforesaid passage has been referred to 
with approval in the- judgment of almost all 
the learned Jujges who delivered separate 
judgments in the aforesaid Fall Bensh 
Madras oase. Referring to the aforesaid 
passage Abdul Rahim, C. J., said. "There 
is no instanee, so far as І am aware, of an 
ex parte deares being set aside upon an 
applisation made for that purpose in cases 
other than those coming побег Order 1X, rule 
. 13". Assordingly, it was held іп that oase 
that the Court had no power фо sat aside the 
‘eg parte deorea passed under the inherent 
jurisdistion referred to in sestion 151 of the 
Code of Civil Procedure. 

The learned Vakil on bahalf of the 
applicant relies very strongly проп the 
aforesaid desision and the passage from the 
judgment of Abdal Rahim, C. J., referred 
to: above. І вш in full agreement with the 
view expressed in the aforesaid Full Bensh 
desision, but eaoh oase has to be 
judged upon its own merits. 16 oannot be 
laid down as a hard and fast rule of 
law that in no oircamstanse: the power of 
the Court uader sestion 351 of tne Uode 
ean be exercised in respest of an ez ратів 
desrea exoept under the provisions of Order 
IX, rule 13. The learned Chief Justice of 
Madras himself observed: “I do not, however, 
wish to euggest that the inherent power of the 
Oourt mentioned in sestion 151 of the 
Code is to be limited to sasea in whieh 
it oan be shown to have been already 
exercised, for that would be undaly limit- 
ing the soope of section 151," and I would 
add “she object for which the seose was 
enasted and the inherent power was vested 
in Courts.”  Besause in no previous ease 
the power was exersised with reapest to 
өх parie decrees, it sannot bs sontended 
that sush power should never be exercised 
in sueh eases. Woodroffe, J., from whose 
deeision the, important passage quoted 
above has been referred to in the Fall Bench 
Madras decision, sontinues : "T'nese instances 
(and there are others) are sufficient to show, 
firstly, that thee Oode is not exhanstive 
and, secondly, that in matters with whiah 
it does not deel, the Court will exercise 
an inherent jurisdietion to do that justiee 
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between the parties, which is warranted 
under the circumstances and- whieh -the 
nesessities (f the case require.” 


In the present case it has been admitted 
by the Munsif himself, and he very rightly 
says that no personal decree sould be 
passed against the opposite party who are 
not the mortgagors in the bond ondér . 
Order XXXIV, rule 6” and observes,in connea- 
tion with the order ofthe 13th January 1919: 
"I would not have passed it, had it been 
brought to my notise that these applicants 
are not exeoutan's of the mortgage deed.” .. 

The order of the Munsif, therefore, was 
admittedly passed on & misaprebension on 
aeconnt of the fact not baving brought to 
his notise that tha opposite.party were not 
the executants of the bond, it was the 
duty of the petitioner before us to obtain a 
decre: under Order XXXIV, rule б, on 
placing befcre the Court the true fasts and 
sircumatanoes. Не knew very well that the 
mortgaged property was sold and that none 
but the exentants cf the bond wers liable 
for persona] deoree for the balanae of the 
deoretal amount unsatiefied by the, net 
proseeds of the sale of the mortgaged pro- 
perty. He had a right only to proceed against 
the exesutants’ of the bond under О der 
XXXIV, rale 6. Hə was guilty of omission 
to give correot information to the Court.. He . 
cannot be permitted to take advantage. ef 
his own lashes, if not of frand. . A 


The deoree under Order X X ХТУ, гп]е 6, has 
to be prepared upon tbe pleadings in the 
original suit and the preliminary and the 
final deorees passed therein. A mere glance 
at those dconments will clearly show that no 
deoree could be passed under Order XXXIV, 
rule 6, against the oppnsite-party, I: was 
the mistake of the Court, and the officers 
of the Court were probably deoeived by 
the decree-bolder. Suah mistakes oannot 
be permitied to be ‘sontinned іп spite 
of the discovery of the mistake, on, the 
ground that the right of the ‘opposite- 
party was barred by time or’ upon the 
ground that the opposite party did not take 
steps to bave the ex parte deeree set 
aside. It must be remembered that the 
opposite party was not bound. to scme 
to Court for they knew full well that the 
applisation of the deeree-holder was not а 
real application against them but an appli- 
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eation to have a personal deoree against 
the executants of the bond. 16 is when the 
deeree holder executed the  deoree and 
pursued the opposite party in attaching 
their property that they thoughtof coming 
to Court and pointing. ont that there was 
& mistake upon the offise record in the pre- 
paration of the deoree. 

On no prinoiple of law the power of the 
Court oan be curtailed to set right such 
mistakes. The inherent power vasted in the 
Court under section 151 of the Code of 
Oivil Procedure is ample to eover the 
Court's jurisdiction in cases Ike this. I 
would go further and hold that sestion 
152 of the Cole might well be applied 
for it ia an error arising from the aooi- 
dental slip of the office in the prepara- 
tion of the desree, au omission whioh may at 
any time be-sorrested by the Court either of 
its own motion or on the applisation of any 
of the parties. No question of limitation 
applies either in the applioition under 
section 151 or seation 152 of the C de 

I may also mention that the form ap- 
pended to the Oode of Civil Prosedure for 
the preparation of the desraes under Order 
XXXIV, rule 6, mentions on the heading 
. "Daeree against mortgagor personally", T'aat 

is the form whioh has been employel in the 

preparation of this decree. In the present 
ease, therefore, it was never intended to 
pass в deerae against persons other than 
the mortgagor, 

For all the aforesiid reasons, I overrale 
the aontention on behilf of the appliosot 


and sonra the order passed by the 
Mansif. The application is dismissed with 
eosts, Hearing fee one gali molor. 


Application dismissed, 





LAHORE HIGH COURT. 
Сит Revisios Petirton No. 569 or 1918, 
January 24, 1921. 
Present :—Mr, Justieo Chevis. 

Tae Suor kxow« АВ BHAGAT ВАМ. 
KALYAN DAS, тнвосоя 
KALYAN DAS-—PzriTIONERS 

versus 
MANGAT RAM-SHIBBU RAM 


AND O1HERS— RESPONDENTS. 
Q vil Procedure Code (Act Y of 1908), es, 73, 116— 


Rateable distribution, order disallowing —Revision, 
whether lias, 


Tho Hizh Court will not interfere on revision with 
orders allow ng or disallowing oliims to rateable 
distribution, save in exceptional circumstances. [p. 
872, col. 1.] 

Petition, under seation 44 of Aot III of 
1914, Punjab Courts Aot, and sestion 115 of 
the Civil Prosedure Oode, for ravision of the 
order of the Senior Subordinate Judge, 
Montgomery, dated the 3U:h May 1918, 


Dr. Neni Lol, for the Petitioner. 
Lila Hirgopal, for the Respondent, 


JUDGME YT.—Mangat Ram and Shibu 
Rim are the. judgment-debtors in this ease, 
Three different firms obtained deorees 
against them. (1) Bhagat Ram Kalyan 
Dae, (2) Оһапйп Ram-Tota Ram (now 
reoresented by Lela Hargopal Vakil) and 
(3) Jawabar Mal.Deoki Nandan, who though 
served have not appeared in this Court, 
B-agat Ram- Kalyan Das are the petitioners 
in this Court. They applied for exeention 
on the 8th Marah 1918 and by a further 
ap»liestion dated the 9th April 1918 tbey 
asked to share in a proportionate distribution 
of assets, The property which had been 
attached «was sold on the 22nd April and 
assets were realised on the 22nd, 24th and 
263b of April. Oa the llth of May 1918 
tha petitioners’ apolicstion for exesation was 
diamissed for default. Petitioners put in a 
fresh aoplioation on 29th May 1918 whioh 
was dismiased on 39th May on the ground 
tbat it had been presented long after realiza- 
tion of assats On the 30th of May 1918 
the sale was confirmed, and, as the sale. 
prooseds were more than soffisient to satisfy 
the desrees of Ohandn Ram-Tota Ram and 
Jawahar Mal. Daoki Nandan, these two firms 
were paid off in full. On the 3lst of May 
1918 the petitioners applied for the balanse 
of the money and got a sum of Rs. 447, This, 
however, was insufficient to satisfy their 
decreas for Rs 9.0, and after an abortive 
attempt to appeal to the Distriot Judge against 
the order of 30th May dismissing their 
application they came to this Court on the 
revision side. Their petition was putin good 


- time but they named as respondents only the 


judgment debtors, and though asking for 
rateable distribution, they never impleaded 
the rival decree-holders as parties until two 
years later. 
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Lala Hargopalon behalf of Chandu Ram- 
Tota Ram raises two preliminary objestiona ; 
(1) that this Court should not interfere on 
revision as the petitioners have an alternative 
remedy under sestion 73 (2), Civil Procedure 
Code, and (z) that this Court should not 
interfere іп а case where the persons against 
whom relief is sought have by negligence not 
‘been impleaded for more than two years. 
Dr. Nand Lal quotes Sri Krishna Doss v. 
Ohandook Ohand (1) as an authority for the 
proposition that High Courta should inter- 
fore on revision in sueh oases, Lola Har- 
gopal, however, points out that the general 
praoties of this Court is not to interfere and 
he cites Punjab National Bank v. Salamat 

“Singh (2); Fazal Din v. Narain Singh (3) and 
‘Radhe Kishen v. Bholu Mal (4). There are 
‘all enses of applications forrateable distribu- 
tion and this Court has consistenly declined 
to interfere on revision with orders allowing 
or disallowing olaims to rateable distributior, 
‘save in exceptional eireumstaroees. In the 
present ease I do not вве such siroumetances 
as would warrant interference. Counsel on 
both sides have quoted Tiruchtttambals Ohettt 
v. Seshayyangar (5) which lays down that 
only those persons ’are entitled to rateable 
distribution who have ‘applied for execution 
‘of their decrees prior to the realisation of 
"assets and whose appliestions are still on the 
file and ondisposed of. On behalf of the peti- 
*tioners itis urged that their applieations were 
‘still pending when the assets were realised 
and that absense on the 30th May 1918 should 
поё have pevented the Court from making 
distribution of assets in asoordanse with the 
‘provisions of law. For the respondents itis 
urged that as the pstitioner’s application for 
execution was dismissed for default before 
the assets were aotually distributed, the 
petitioners have no right to share in the 
distribution. This is a law point whioh J 
: am not going to deside as it will probably 
be put in issue ina regular suit. I may also 
remark that, even if this applisation were to 
be accepted, still, as is pointed outin Punjab 


* 
(1) 4 Ind, Cas. £09; 32 M. 884; 6 M. L. T. 125; 19 
M. L.S. 807. 
(2) 82 Р, R, 1905; 199 P. L, R. 1905; 115 P, W. R. 


1906. | 
48) 128 P. R, 1900 119 P. L, R. 190^; 1658 P, W., R, 
1906. : 
В : (4) 17 Ind, Cas. 254; 171 Р, W. В. 1912; 176 P, L. R, 
912, - 
(5) 4 М. 888; 1 Ind. Dec. ÈN, s.) 1102. 
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National Bank wv. Salamat Sinah (2).this 
would apparenthy not prevent one side or 
the other from bringing a regular suit under 
restion 73 (2), Оу] Prosedure Onde. 
Farther, in this partisular ease, it is obvious 
that the petition is dirested only against the 
rival dearee holders who were by negligence 
not impleaded as respondents for more than 
two years. This appears to be on additional 
ground for refusing to inter'ere on revi- 
sion, 
The application is dismissed with вовів, 
Application dismissed, 


PATNA HIGH COURT. 
Сия. Revision No. 96 оғ 1920. 
December 13, 1920, 

Present: — Mr. Justioe Jwala Prasad, 

SUKAN SAHU PETITIONER ' 

versus 
JHARI МАНТО — ОрровітЕ Parry. 

Civil Procedure Code (Act У of 1908), О. VII, rr. 14, ` 
38—Scope and object of rules— Document not produced 
along with plaint, whether can be relied on subsequently. 


hə abjest of rala 14 of Order VIL of the Civil 

Procedure Code, is to shut out suspicions documents 
and to afford as little opportunity as possible for the 

production of false and fabricated documents in 
Court, but where it is made clear to the Court that, 

in spite of the document not having been filed or 
entered in the list along with the plaint, the docu. 

mont cannot be said to have been fabricated on the 

face of it, there is no reason why the party should 

be debarred from using sucha document іп Court,- 
[p 814, col. 1.] " 

Appeal from a deoision of the First Subor- 
dinate Judge, Small Cause Court, Monghyr, 
dated the 23rd January 1920, e 

Mr. Murari Prasad, for the Petitioner, 

Mr. N. N. Sen, for Mr. 8. К, Militer, for the 
О pposite- Party. d AD 

JUDGMENT.—This is an application 
under section 25 of the Provincial Small 
Cause Courts Ast (Aot IX of 1887) against 
the desision of the Small- Cause Court 
Judge of Mongbyr, dated the 23rd June 
1920, dismissing the suit of the plaintiff, 
The plaintiff claimed Ra. 270 as principal 
and Rs, [82.9.9 as interest on aesount оѓ 
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the loan advaneed to the defendants on 
two dates Rs. 250 on 9th Aghan Sudi 1324 
aud Rs, 20 on 5th Ohattra Sudi 1824. The 
plaint was filed on the 13th of November 
1919. The plaintiff's oase was that the 
defendants used to borrow money from time 
to time and that the loans advaneed used to 
be entered, according to the usual practise, 
in his rokar books and accounts. The 
defendants denied the liability based upon the 
bahi-khatas and alleged that they had 
executed a sudbharna deed for the money 
borrowed in-cash from the plaintiff, The 
plaintiff examined two witnesses and tbe 
defendant No. 1 was examined оп behalf 
of the defendants. The Court dismissed 
the £uit solely on the ground that the 
plaintiff failed to produse his rokar book 
in time and it was not safe to ast upon 
the Гекла as sufficient t» fasten the defend- 
anta with the liability.". 

The lekha (ledger) ia an abstract of 
the rokar book showing the several advances 
made to eaoh person, The rokar is в 
daily book of accounts showing the advances 
made from day to day, р 

Witness No. 1 forthe plaintiff, Misri Lal, 
the writer of the rokar and the khata, 
was examined. He gave oral evidences as 
to the advanees alleged by the plaintiff as 
having been made to defendant No. 1 
in his presence. He also stated that he 
entered the said advances in the bahis 
and when the rotar bahi (daily register) 
was shown to him in order to be proved 
by him, the Court refused to admit it on the 
ground that it was “not filed with the 
plaint.” The kh:ta (ledger) was, however, 
allowed to be proved and was marked 
Exhibit 1, apparently because it appeared 
to the Oourt that this was filed with the 
plaint, _ 

The learned Vakil on behalf of the 
plaintiff «contends that the Oourt was 
wrong in rejecting the токат bahi. He 
says that it was filed in Court along with 
the plaint, and it shows the Court seal of 
the 13th November 1919, the date on which 
the plaint was filed, at pages 61 and 62 
of the толат, whioh- he produces in this 
Court, He says that both the rokar as 
well as the khatz were filed along with 
the plaint and were taken bask with the 
permission of the Oourt as they were 
hooks of daily use in the plaintiff's business, 
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Mr. Sen оп behalf of the opposite 
party defendants disputes the correetness 
of the sonteution upon the ground that 
the list of the books filed along with the 
plaint showed that only one book was filed 
and that was the khitabsok (ledger). It, 
however, appears from the list that the 
plaintiff filed a book ealled ‘rotar bhat khata” 
А оору of the extrast from that book was 
also filed and is now marked Hxhibit I. 
Та the remark oolumn of the list of the 
dosuments it is noted that the original was 
eompared with the вору and was allowed 
to bs returned. The оору filed is no donbt 
a зору of the kita, It refera to the 
pages of the vokar, pages 61 and 62, It 
&ppsara to bə clear that both the books 
go together and the plaintiff olassod them 
as one book 'rokar bahi khata’, and from 
the seal of the Court itis also olear that 
both the books wera’ filed in the Court 
one and the same time. The Oourt was, 
therefore, apparently under a misapprehen. 
sion as regards the non-filing of the rotar 
and I do not know whether the attention 
of the Court was drawn to the fast that 
it bore the seal of the Court, nor do I 
know what would have baen the desision. 
of the Court if it were aware of the 
Court seal basing on the book in question. 
I kava read the plaint and I more than 
doubt whether the claim of the plaintiff 
ean be asid to ba а olaim based upon 
the bahkt-khata in question, His oase ia 
based upon the loan advanced to the de. 
fendauts. The bahs-khata is used аз evidenss 
of the loan containing the contemporaneous 
entries of the psyments made, Ib would. 
have b3en otherwise if the defendants had 
signed the book, and tbe plaintiff's suit were 
asknowledg- 
ment of the advansas made to him. І, 
therefcre, think that the dosument in ques. 
tion really somas under sub ssotion (2) of 
rule 14, Order VII, of the Code of Civil 
Prosedure, namely, a dosument upon which 
the plaintiff relies as evidense in support 
of his claim. The plaintiff in susha вазе 
was required to enter sueh® dosument of 
evidense in a list tó be annexed $o the 
plaint. The plaintiff has done so, for the 
sesond item  olearly  indioates that the 
plaintiff did во. The dosumant in question, 
therefore, being only a piese of evidenes 
which was entered in the list 8190 with - 
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“the plaint, the requirements of the law 
were somplied with and the Covrt was, 
therefore, wrong in not admitting the docu- 
ment in evidence. Even if the doeument 
ought to have been filed, and was not 
filed, slong with the. plaint and that tbe 
Court bad jurisdistion to refuse it under 
rule 18 of Order VII; the Court exercised 
the jurisdiction or the discretion vested ‘in 
it by law perversely. The objest of the 
rules in Order VII of the Code is to shut 
out яоврівіоов documents end to sfford as 
little opportunity as possible for the pro- 
dustion of falee and fabrissted dconments 
in Court; but where it is made alear іо 
the Court that, in spite of tbe document 
not having been filed or entered in ihe 
list slong with the plaint, the doenmert 
eannot be said to have been fabricated on 
the face of it, there is no reason why tke 
party shonld be debarred from using such 
a dosument in Court. The plaint was 
filed on the 13th November and was re- 
gistered on the 15th of November There ig 
no dispute that the plaintiff filed ві least the 
khata book, в вору of the extract from the 
book and a list enterirg therein the said 
dosument. The khata book as well as the 
вору of the extract slearly refers to the 
entries at pages 61 and 62 of the sokor, 
The токат was produced in Court and 
bears seals of the Court. The writer of the 
book was produced in Court end there is his 
oath- as to the scouraey and correotners of 
the entries therein. The Court ought to 
have, therefore, allowed this dcoment to he 
admitted and then to deeide the plaintiff's 
elaim after eonsidering this dcoumert along 
with the other evidence of the plaintiff. The 
rokar book which was produced in the lower 
Court would have elearly shown to the Court 
that it was a huge book containing in. 
numerable entriesand the snit having been 
decided within six weeks it was not very easy 
for the plaintiff to forge it in amoh a short 
time. I Am far from saying that the Court 
ought to have accepted this evidence as true, 
but the eirenmstanees of each case have to be 
eonsidered in order to decide whether a 


dosumept should or chould nct be entered in — 


evidense though not filed slorg with the 

plaint or entered in ibe list under rcle 14 of 

Order VII. The cifeumelances of this oree 

leave no manner of doubt ibat this was one 

of the eases where the Court ought to have 
Ta 
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allowed the plaintiff to prove his elaim by 
means of the okar book whish be sought 
to de, The cases of Ranchhod Hirabhai v. 
Secretary of t tutefor India (1) воа Devtdas 
Jegit.an v. тайа Ведат (2) bear me 
out in the prinsiple enunoiated above. 

Lastly, the Court aoted illegally in omit- 
ting to consider the oral evidence offered on 
behalf of the plaintiff, As already stated 
the plaintiff examined two witnesses to 
prove the advances astnally made to the 
defendants in respest cf whioh the plaintiff 
brought the present suit. The defendants 
Simply denied the loan. Whether the rokor 
book was filed or not, if was the inaumbent 
duty cf the Ccurt to consider the oral 
evidence ard to aosept or to reject it. Ifthe 
oral evidence proved the plaintiff's ease and 
it was worthy of oredence, , there was no 
reason why the plaintiff should not have 
euoceeded in the Court below on the strength 
of the oral evidence offered by him. 

For all tbe aforesaid reasone, I am 
convinced that there has been a failure cf 
justice. 1 aacordingly set aside the order of 
the Small Cause Court Judge dismissing the 
suit of tke plaintiff and remand the oase to 
him for disposing of it in aseordanee with 
law and in the-light of the aforesaid remarks, 
after giving tbe plaintiff an opportunity to 


produce the rokar kock in question, The 
costa of this appeal will abide the 
result, 

The rokar book filed here has been 


returned to ihe learned Vakil appearing on 
behalf of the plaintiff, to be produced in the 
Court below. 

Hearing fee опе gold mohur, 


Order set aside ; 


(1) 22 B. 173; 11 Ind Deo, (N. в) 697. 
(2) 8 B, 577; 4 Ind. Dee. (м, в.) 625, 
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SULAKHAN SINGH 0. SANTA SINGH. 


LABORE HIGH COURT. 
Sxcoxp Сіті. APPEaL No. 2499 or 1916. 
December 7, 1920. 
Present :— Mr. Justice Wilberforse 
and Mr. Justice LeRossignol. ' 
SULAKHAN SINGH, Міхов, THROUGH 
Musammat KARAM DEVI— DEFENDANT 
— APPEI LANT 
Н VETUS 
SANTA SINGH ano ANOTBHER—PLAINTIFFS— 
БЕхромремта, — 
Marriage Muhammodan woman living as wife with 
Bikh- Presumption- Appeal, second— Legitimacy— 
Finding of fact, whether binding. 


Thelaw presumes against vice and immorality, 
and where itis proved that & Muhammadan woman 
lived with a Sikh for a number of years as his wife, 
there is a strong presumption in favour of a marriage 
having taken place between them. 

Abhough a finding on the question of legitimacy 
is one of fact, it will not he upheld in second appeal 
where the lower Appellate Court has ignored 
important pieces of evidence and the strong pre- 
sumption of the law in favour of legitimacy. 


Second appeal from the desree of the 
Additional District Jodge, Gujranwala, at 
Sialkot, dated the 17th May 1916, reversing 
that of the Sub-Jndge, Firat Class, Gujran- 
wala, dated the 5th July 1915. 

Mr. Gobind Ram, for the Appellant. 

Mr. Cooper, for the Respondents during 
arguments 

JUDGMENT.— Sulakhan Singh, the de- 
fendant-appellant in this oase, is admitte ily 
the son of one Natha Singh by a Mubame- 
madan woman, Musammot Kammon; and the 
only question before na is, whether he was 
born in lawfal wedlook. Natha Singh 
died in 1903 and his land was then mutated 
in favour of Sulakhan Singh. Musammaé 
Kammon bad previously been married to a 
Muhammadan Kumhar named Umar and the 
lower Appellate Court has refused to re- 
eognise Snlakhan Singh as tbe legitimate 
son of hia parents on the ground that there 
is nothing whatever to show whether Musam- 
mat Keammon had ever been divorced from 
` her first husband, 

In the eppeel it is urged that the lower 
Appellate Court bas totally ignored a most 
important pieas of evidence, pamely, an 
admission by Deva Sinih, the father of the 
preeent plaintiff, at mutation in :903 to the 
effect that he was willing that the iand 
shonld be mutated in favour of Sulakhan 
Singh. Jt із algo pointed ouf to us that the 
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lower Appellate Court slso paid no attene 
tion to an urrebutted statement by Musam- 
mat Kammon herself that her former bus 
bard bad died some six or seven years before 
the birth of Sulakhan Singh. The desision of 
the Dirtriet Judge was merely based upon 
the fact that the evidense of a divoree of 
Musammat Kammon from Umar was nof 
sufficient nor was there adequate proof of an 
alleged sonversion of Musammat Kammon 
to the Sikh faith. We consider that the 
District Judge would bave some to a 
different sonolusion if he-had paid dug 
attention to the evidense whioh he has dis. 
regarded. It is also not denied that 
Musammat Kammon lived as a wife with 
Natha Singh for a number of years and, this 
being the ease, as the law presumes againat 
vise and immcraliiy, there is a streng pre 
sunplion in favour of a marriage baving 
taken place between them. See Amir Ali 
and Woodrcffe’s Law of Evidense, 5th Edi- 
tion, page 72", and the authorities quoted 
therein. Another authority on the same 
point is contained in а reeent judgment of 
this Oourt, namely, Ibrahim Alt Khan v. 
Mubarak Begam (4). 

Although, therefore, the deaision of the 
lower Appellate Court on the question of 
legitimary was one of fast, we sannot uphold 
its desision, as it bas ignored important 
pieces of evidence and the strong presump- 
tion of the law in favour cf legitimacy, 

We, therefore, accept this appeal and dis. 
miss plaintiffs suit with eosts throughout, . 


Apreal accepted, 
(1) 56 Ind. Cas, 923; 11.1229; 82 Р, L. R. 1920; 
20 P. W. В. 1920. К . 





PATNA HIGH COURT. 

Civic Revision No. 217 or 1920, 

January 12,1921, 
Present :— Mr, Justioe Das 
Hafis JALALUDDIN —Dscazs. Horbk&— 
PETITIONER 
“@rSsus . 
Musammat MANiIRAN-— OBI«CTOR 


Orro 1 g P RY. 
Сіті Procedure Code (Act V ‘of 19 8,0 ХХІ, v. у! 
—Claim proceedings —Limitation, question ef, wheths 
FEN erue. 
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In a proceeding undér Order XXY, rule 59 of thd’ 
Civil Procedure Code, the ‘Court has no jurisdiotion ` 
whatever tn deal with the point whether the execu- 
tion is barred by time. 


Revision from an.order of the Munsif, 
Arrah. 


Mr. Lakshmi Narain Singh for Mr. Fakhr- 
ud-din K, B., snd Mr. P, Banerji, for the 
Petitioners. 

Mr, Mahomed Jan, for the Opposite Party. 


JUDGMENT.—This application is direoted 
against ‘the order of the learned Munsif 
dismissing the exeeution-ease of the peti. 
tioner. It is neoessary to state that thia 
order was made in а olaim case preferred 
by tbe opposite party. That olaim was 
put forward on the 28th May 1920. The 
learned Munsif registered it as Case No. 11 
of. 1920, Without, however, determining 
any of the matters in controversy between 
tbe deeree holder and the olaimant to the 
property, the learned Münsif dismissed the 
exesution-case as barrel by limitation. 

Now, it is quite alear that the question 
of limitation does not arise ina prosesding 
under Order XXI, rule 58. The elaimant 
has no Iccus standi at all in the execu- 
tion proseedings until he establishes his 
right to the property, and, as soon as he 
establishes his right to'the property, the 
property must be released from attachment. 
Either he sueseeds in bis olaim- oase or he 


. fails in if, in neither ease does the question 


of limitation arise. Ths order sheet shows 
that the learned Munsif registered the ease 
as a claim-ease, He issued notice on the 
parties, and he dirested tha. claimant to 
file documentary evidense before him, He 
issued summonses to the  witnesser, but 
then, withont determining the prints which 
it was necessary for him to determine in 
a proceeding under Order XXI, rule 5?, ho 
thonght it necessary to deal with the 
question of limitation first. In my view, 
he had no jurisdiation whatever to deal 
with the poiut whether the exesution was 
barred by limitation in “a” proceeding under 
Order XXI, rule 58. I must set aside the 
order “of the leagned Munsif and diréet him 
to prossed according to law. If the eJaimant 
establishes his elaim to the property, then 


. no other -question will arise in the matter, 


if the claimant fails to establish his slaim, 
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tbe‘ question of limitation, the learned Munsif 
wil give due weight to two cases: whieh 
I may bring to hia notiee: the eare of 
Sariatcolla Molla. v. Rej Kumar Koy (1), 
and the: ease of Lakshmanan Chettiar v, 
Kannammal (2), 

In the’ eireumstanees, I make no order 
as to scste, 

Order tel cside, 


sel 27 C. 709; 40, W, N, 681; 14 Ind, Dec, (х, &) 
©“, 24 М. 185, ps 


LAHORE HIGH COURT. 
Civit Revision Petition No, 588 or 1920, . 
January 28; 1921, 
Precent :—Mr. Justice Martineau, 
Mss. TOMLINSON— PrAINTIFE — 
PATITIONER 
Lersus : 
Murammat GORAN—Derexpast— 
REAPONDENT, 
Civil Procedure Оойе (Act V of 1608), Q. VI, rr. M, 
18--Amendment of plaint—Plaíntif, failure’ of, to 
amend, effect of—Bust, whether can be dismissed. 


Order VI, rule 17 of the Civil Procedure Code only 
provides that the Court may allow an amendment, 
and if the party to whom the permission is given. 
does nob avail himself of it, the only consequence is 
that, under Order Vi, rule 18, he cannot amend his 
pleading afterwards unless the time allowed for 
amendment is extended by the Court, [p. 877, col, 
1.] 

Therefore, where a plaintiff fails to amend bia. 
plaint when directed to do so, the Court has no 

ower, merely on this account, to dismiss the suit. 
p. 377, col. 1.] 

Petition, under reetion 25 of Aot IX of. 
1887, for revision of the deeree of the Judge, 
Small Cause Court, Kasauli, dated the 16th: 
June 1920. 


Lala Dharam Ohand, for the Petitioner. 
Lala Mchesh Das, for the Respondent, 


JUDGMENT,.— The plaintiff alleged in 
tbe plaint in this cace that the defendant 
and her husband had borrowed Rs, 300 
from her on the promissory-noter, and 
had paid nothing except interest up to- the- 


then ‘the learned Mansi? will proseed with. end of 1918, and she olaimed Re. Am for: 


ihe execution ease ; and, 


in dealing ..with» prineipal ard interest 


ч 
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The àefendant pleaded that the plaint 
should-be returned for amendment, on the 
ground that it ought to give a full statement 

-of the aeeount and to rpecify the sums of 
money whieh the plaintiff had reesived, with 
dates, The lower Court, then, on the 2nd 
June; retuined the plaint, which it said was 
defestive, for amendment by the i6ih June, 
and on the latter date, as the plaint had not 
been amended, the- Court dismissed the 
suit. The plaintiff has applied to this Court 
for revision, 

Т sannot agree with the lower Court that 
the plaint was in any way defeetive, It gave 
all the necessary particulars and needed no 
amendment. In the second plase, the Court 
was not competent to dismiss the tuit when 
the plaintiff failed to &mend the plaint as 
direeted, and section 151 of the Civil 
Procedure Code, under which the lower 
Court's order purports to have been passed, 
does not apply in sash oireumstanses as 
these. Under the old Civil Procedure Code, 


a plaint sould be rejected if the plaintiff. 


failed to comply with the order to amend 
it, but there is no sueh provision in the 
precent Code. In fact, the present Ccde 
eontains no specific provision that the Court 
may order a party toamend his pleadingr, 
bat Order VI, rule 17 only provides that 
the Court may allow an amendment, and 
if the party to whom the permission is 
given does not avail himself of it the 
only sonsequence is that, under Order VI, 
rule 18, he cannot amend his pleading 
afterwards unless the time allowed for amend. 
ment is extended by the Court. I aesord. 
ingly accept this applieation for  revisicn, 
Bet aside the order of ihe l6ih June 1920, 
dismissing the suit,as well as the order cf 
the 2nd June +590 returning the plaint 
for amendment ard awarding Rs. 16 costs 
against the plaintiff, and remand the case 
to the lower Court, under Order XLI, rule 
93, Civil Procedure Code, for fresh disposal 
. asoording to law. 
tion for revision will be refunded, Other aosts 
will be costs in the sase, 


Application accexted. 
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PATNA HIGH COURT. 

Cms Revision No 150 or 1920, 
January 4, 1921, 

Present :—Mr. Justice Das and 

Mr. Justise Adami. 
Babu RAMANAND SINGH ARD OTHERS 
— PETITIONERS 
tersus 
CHANDRAMA SINGH AND OTBESS— 

Opreosite Panties. 

Civil Procedure Code (Act V of 190%), O, IX, r, 4— 
Failure to pay process-fees for attendance of one of 
several defendants, effect of —Dismissal of suit, whether 
justified, 


The default of a plaintiff to pay. process-fees on 
the date fixed for the payment іп respect of one of 
the defendauts can be no justification for dismissal 
of the suit as against those defendants who have 
been served and have filed written statements. 
Гр. 378, col. 1,] 

The provisions of Order IX, rule 4 of ће Civil 
Procedure Code are applicable to a date fixed for the 
hearing of the suit and not to a date fixed for the: 
payment of process-fees, [p. 878, col. 1.] 

Appeal from a decision of the Subordi- 
nate Judge, Patna, 


Mr. P. Banerjee, for the Petitioners, 
Mr. Sami, for the Opposite Party, 


JUDGMENT. 

Apam, J.—This is an applieation against 
an order of the Subordinate Judge refusing 
to restore a snit under Order IX, rule 4. 
Shortly stated, the facts are theso.— 

The plaintiff institnted a mortgage-suit 
against several defendants, one of whom 
was в minor. It was proposed that the 
defendant No. 1 shonld be the guardian of 
the minor, but ib was objested that as the 
defendant No. 1 had exeeuted the bond 
he could not aet as guardian tothe minor 
in the suit. Prosess.fees had been paid 
and summons had issued on defendant 
No. 1 and defendant No. 2; and it was 
ordered that the defendant No..2 should 
be appointed as guardian of the minor, 
process.fees should be filed and that a 
eopy of the plaint shonld be served upon- 
him as guardian of the minor It wass 
further ordered that the extra proodss-foes - 
should be- filed on the 28th February “1920,” 
On that date the plaintiff failed to Sle the 


- extra process-fees and on the ist Marsh 


the Court dismissed thg whole suit~ for 
default. An application was then made- 
for the restoration of the suit whieh was 
rejected, | ` | 
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It is olear to me that the order of the 
Court was поё correst, The 28th Fabruary 
had been fixed only for the payment of рговезв. 
fees in respect of one of the defendants 
who was a minor, and ths rest of the 
defendants wh» were adults had appeared 
and filed written statements. The default 
of the plaintiff to pay prosess fees on 
the date fixed for the payment in гевревё 
of one of the defendants sould be no 
justifieation for dismissal of the suit as 
against the adult defendants. Farthermore, 
the 28th of February was not fixed for 
the hearing of the ease and, therefore, 
Order IX,rule 4 sould not be applied. The 
suit is a mortgage-suit and it would поб 
be well to allow the nuit to Us dismissed as 
against the one minor defendant while reator- 
ing it as against the adult def»ndants, T 
would, therefore, order that the suit bo restored 
as prayed for by the petitioners as against 
all the defendante. Hearing fee two gold 
mohurs, 

Das, J—I agree. 


Suit restored, 


LAHORE HIGH COURT. 
- Сту. Revision Pat.tion No. 44 cr 1920. 
July 5, 1920. 

Present: —Mr. Justise Seott-Smith, 
UDE RAM—Dsoxgg-Honpsg— 
PETITIONER 
veraus 
Lala BENI PERSHAD AND ANOTHER 
— Jupe ‘ext DrBrors—Rexpowornrs, 

Civil Procedure Code (Act V of 1903), О XLI, т. 6— 
Mortgage decree—Stay of execution — Procedure, 


The execution of a mortgage-decree to be realized 
first from the mortgaged property and the balance, if 
any, from the judgment-debtorand his other property, 
cannot be stayed simply because а claim by s prior 
mortgagee is pending. The proper course is to sell the 
hypothecated property and, after retaining ont of the 
sale-proceeds the amount sufficient to meet the said 
claim, to pay the balance to the deoree-holder, 


Petition, under sestion 44 of Ast IIT of 
1914, for revision of the order of the Dia. 
trist Judge, Ambala, dated the 2186 Ostobar 
1919, affirming that of Senior Subo- dinate 
Judge, Ambala, dated the 28th July 1919, 
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Mr. Badr ий Піп Qureshi, for the Peti- 
tioner. : 

JUDGMENT.—This ia ал anoliea'ion for 
revision of tha orders of the liwer Courta 
p^stponine executioncf the patitioner’s deoree 
against tha respondent until the desision 
of another dispute between the parties relat- 
ing to certain hypothesated property has 
taken place, The sum due to the petitioner 
is, sesording to tbe dearee, to be in the 
first inetanca realised from the hypothesated 
property ard it is only failing aush realis- 
ation that it can be  reaovered from the 
other property of the judgment debtor, The 
petitioner saya that he dees not desire to 
exesuts the deorea at present against apy 
other prorerty, all he wants to do is to 
proseed against the hepothessted property. 
It is stated in the sesond greund of his 
petition that Ra, 4,500 has to be paid to 
Tulsi Ram and Ri, 6,602 to Banarai Das be- 
fore thaamonnt due to him is paid, and he 
asks that the hypotheonted property be sold 
and sufficient having been retained to satisfy 
the claims of these two persons, the balance 
if any way be used for the payment of 
ae own dooree, This appears to be reason- 
able. 


There are no materiala on the 
record which show me exactly “how 
much is olaimed by Tuli Ram and 
Banarsi Dar, bot there is nothing to 


prevent the exeouting Court from ascertaining 
this. 

I sllow the revision so far as to 
direct the executing Court to proceed with 
the execution of the petitioner's decree in 
socordanae with law. It should send for 
Tnlsi Ram and Bararsi Das and any others 
who may be interested, and ascertain from 
them what is the total amount of their 
claims. Jt shonld then proseed to sell the 
hypothecated prcperty and, retaining euffieient 
for the payment of those olaime, apply the 
balanae to the discharge of the petitioner's 
decree. If there is nothing over, or an 
insufficient amount to pay cff the petitioner’s 
deoree, then the judgment-debtor's other 
property oan be proceeded against. No order 
as to costs. 

Revision allowed, 


Vel. LX] 


PRIVY COUN LIL. 
APPEAL Е Os Tak Pu J B Jatuh COURT. 
January 24, 1921, 

Pressné:— Vieoount (ave, Lord Samner, 
Sir John Edge and Sir Lawrence Jenkins. 
AMAR NATH AND ANOTHER— 
APPELLANTS 
versus 


Tur FIRM or HUKAM CHAND-NATHU 


MAL AND Or«ERS— RevPonvents, 

Hindu Law-—-Mitakshara — Joint family — Self-acqui- 
sitions —Partible and impartible property—Gams of 
Science, when — impartible—" Without detriment 
to father’s estate,” meaning of —Burden of proof, 


: In а joint Hindu family the rule is that the ao- 
quisitions of the members are joint property and 
partible, Gains of science made without any 
detriment to the father’s estate are, however, ex- 
cepted. [р 3-1, cola 1 & ».] 

16 was originally sufficient to make such gains 
partible, thut the earner had been maintained ont 
of family funds during his education This was 
later on narrowed down, first to the receipt of the 
education itself at the family expense, and later 
still education generally was narrowed to specialised 
education, which is now the basis of the rule, 
[p #64, col. :.] 

The burden of proving that the science was ac- 
quired without detriment to the family estate is on 
the acquirer, (р 58^, col, z ] 

16 is not necessary to make gains of science par- 
tiblo that they should result directly from the use 
of joint family funds Хог does their partibility 
depend on causa prowima, nor is it negatived by the 
intervention of the personal element of the individual 
c0-parcener's character. (p. 3&4 col 1.] 

Once it is found that an unseparated member was 
originally equipped for the calling in which he made 
his gams by a special training at the expense of the 
patrimony, his personal earnings and acquisitions 
remain partible throughout his life Ор the other 
hand, he can sever from the family ab will on the 
footing of bringing his accumulations into hotchpot 
and without any liability as to future earn- 
ings [p. 382, col 1; p 881, col. v.] 

i. In the present case the earnings of an Indian 
Civil Servant were held to be partible property and 
as such liable for the family debts. [p. 852, col. 2.] 


Appeal from a deoree of the Punjab Chief 
Court, (LeRossignol and Shah Din, JJ.) dated 
the 39th May 1916, reported as 34 Ind, Cas. 
714, affirming, with a mcdifiention, a deeree of 
the District Judge, Ferozepore. 


FACTS.—Tbe appellants were brothers, 
the firet а Pleader, and the sesond a member 
of the Indian Civil Service, The Distriot 
Judge held them personally liable on certain 
hundis, given by a firm carried on by the 
joint Hindu family, governed. by the Mitak. 
shara Law, to which they belonged. They 
appealed, The learned Judges who heard 
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the appeal (Le Rossignol and Shah Din) agreed 
that they weie liable in respest of the hundis, 
not perscnally but to the extent of their 
shares in the joint property: but differed on 
the question whether their separate earninga 
formed part of the joint property: LeRossig- 
nol, J., holding that there was a presumption 
that their special education bad been at the 
expense of the joint funds, while Shah Din, 
J, held that there was по such presumption 
and even if there were the first appellant 
had dieoharged the burden of proof, 

In sonreqner oe of this difference of opinion 
the Division Beosh anhmitted the ease for 
determination to a Fall Benoh under seotion 
10 of the Punjab Courts Aat, bnt the Fall 
Banch held that the submission was not well 
founded. In the result, the following point 
was referred to Mr. Juetise Rattigan, onder 
section 98 of the Civil Prosedure Oode, 1908, 
for his opinion :— 

с 

Ina ease where a member of a joint 
Hindu family bas received a epesial training 
to qualify himself for a profession or for the 
service of State, is there an initial presump- 
tin, in the absense of all evidence on the 
point, that he reseived bis training at the 
experse of ‘the joint family property, or 
should this faot be alleged and proved like 
any other fact in a case and be found in the 


` negative if ro evidence st all were given on 


either side P" 

The opinion of Mr, Justice Rattigan soin- 
eidirg with that of Mr. Јов!ісе LeRossignol 
the appeal was, on its again ooming before 
the Division Bench, dismissed by the judg. 
ment of the said Division Bench of the 19th 
May 1-16, and a deoree passed in the terms 
following :— 


“That the appellants are liable on the 
hundis in suit to the extent of their shares 
in the joint family property and that the 
separate property, of the appellant Gokal 
Chand shall be held to be joint family pro. 
perty liable for the satisfaction of the deoree.” 

“This decree shall be against the defend. 
ants’ shares inthe joint family property, 
whieh shall be deemed to.inolude Gokal 
Chand's separate property.” 


An application for review having failed, 
the appellants applied for в certifiente for 
leave to appeal to His Majesty in Uounoil, 
but the application was rejected by the Chief 
Court. Special leave to appeal. was subo 


„does not make the 
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séquéntly granted tc théappellants by Order 
in Ообо; ` 


Оо this appeal the only - party. to appear 


a {he second appellant, Mr. Gokal Ohand. 
kijat a DeGruyther, Е. 0., and O'Gorman, 
for sebond Appellant, submitted that’ the 
eddsation whioh he had reseived was'an ordi: 
тағу education, having regard to tha position 
in life сЁ Joti Mal’s family, and not в spesial 
eduéation within the meaning of that term 
in Hindu Law. Sueh a general edueation 
gains of the individual 
mamber liable: Yethcram Ramrakhtomal v. 
Rewachand Ramrakhiomal (1). 

There the gains were made in trade and 

ered. 

“The true test is to ascertain how the joint 
property is used, Gokal Chand's salary was 
due not to the use of joint family property bnt 
to his own industry and skill. Jt ia only where 
the use of joint property is the proximate 
oguse-of acquisitions that sush acquisitions 
are joint, The gain’ from the 8oiense must 
bà direstly attributable to the detriment to the 
family estate. It sould not be said that & man 
got into Government service by the use of 
joint funds: labour and industry 
material fastorr, not education. А Moreover, 
Shah Din, J., was right in holding that it 
was ineumbent on the respondent, firm to 
prove that Gokal Ohand’s education was at 
the expense of the joint family fund and 
that they had failed to do so. 


tendeney cf the oases had been steadi- 
быш the field within whioh the 
gains of science were partible. The view 
first takon: was that 1 e man were maintain. 
ed at the expense of the joint family while 
receiving a special education all - his 
eárningswere joint. Ohalakonda Alasani v. 
Ohalakonda Ratnachalam (2). 

Next, the view taken was that any eduea- 
tion at the expense of tbe joint family made 
gains partible, then it was narrowed to a 
spesial edueation. It was submitted that 
the true view was that the use of the joint 


(1) 44 118:088:269; 451. A. 41; 22 0, W. М. 877; 


AP, L. W. 197; 84 M. L. J, 827, 7 L. W. 861; 38 M, L.. 


. 218, 16 A. D, 2. 281; 27 0. L J. 845; 20 Bom, L. 
1:206 (19:8) M. W. N. 587; 45 O. 686; 12 B. 1. Е. 
116 (P: О). _ | 

(2) 2 Mt By C, 88/06. 
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were the: 
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property must be tlie proximate eause of 
the gains, 

The following sases were. referred to. 
Dhunookdhares L ll v. Qunput Гай (3), Bai 
Manchha . v. Narotamdas — Kashidas (4), 
Pauliem Valoo Ohetty v. Pauhem Sro-yah 
Ohetty (5), Boologam v. Sw.rnim’ (6), 
Lakshman Mayaram v, Jamnabai (7), . Krish- 
naji Mahadev v. Moro Mahadev (8), Lachmin 
Kuar v. Debi Prosad (9), Durga Dutt Joshi 
v. Ganesh Dutt Joshi (10). е 


JUDGMENT, 


Loro Somner.—This was a: suit, brought 
to recover the prinsipal amount .оЁ four 
hundis, to which five persona were. made. 
defendants. The plaintiffs were sutsessful 
in both Courts below, and their Lordships’ 
Board. gaweo: spesial leave to: appeal to two 
of the défendants, but one only, Mr. Gokal: 
Chand, nów appears. Я 

Sundry . points eonnested with the validity 
nf the hunrdis ani their presentation were 
pleaded by some of the defendants, but not 
by the appellant, It has-been held in the 
Courts balow that, as а matter of practise, 
he was not entitled. to avail himself on. 
appeal’ of points whieh had not been raised 
by him below. Before their Lordships this 
desision was but faintly contested, and 
they see no reason to doubt or to review 
it. 

The real issue in the appeal із one of: 
some importanes. Joti Mal and his sons, 
of whom the appellant is one, sonstituted a 
joint Hindu family governed by the Mitak- 
shara Law, whioh carried оп a joint ancestral 
business as money -lenders under the style of 
Nagar Mal-Joti Mal at Ferozspore, and the 
hundts in question were given Бу. this firm 
in the way of its business for debts dua 
to the plaintiffs, who were near relatives. 
In the conduet of this business the appellant 


(3) 10 W. R. 122; 11 B. L. R. 201 mote. 

(4) 6 B. H. C. В.А. С. J, 1. К 

(5) 41 A. 109; 1 M. 262; 1 Ind, Jur. 323; 3 Suth, 
P. О. J. 887; 8 Sar.-P. C. J, 698; 1 Ind.. Deo. (N. в.) 
167. 

(6) 4 M. 380; 1 Ind. Deo (x. s ) 1068, 

(7) 6 B. 225 at. pp. 242, 243; 6 Ind Jur..809; 3 Ind. 
Dooc. íN. s.) 608. 

(8) 15 B. 82; 8 Ind. Deo. (м: 5.) 22. 

(9) 20 А. 435; A. W. М. (1898) 101; 9 Ind. Deo. 
(м. s.) 688. 

(12) 5 Ind, Cas, 400; 82 A. 303 7 A. L, J, 
218. а m DELE yy 
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tdok no part. He was.not privy to the 
debts incurred, In his youth he was for 
Boyen years absent from India for the pur- 
pose of being spesially trained in England 
for the Indian Civil Service. He sueseeded 
in entering that servise and, returning to 

dia, was posted to the Central Provinses. 
At.the sommensement of the suit, he was 
Joint Magistrate at Sitapur and in receipt 
of the substantial emoluments of that office, 
but he has never severed himself from the joint 
family of whieh he beaame a member at his 
birth. 

In a joint Hindu family, such as this, 
the rule is that the asquisitions of the 
members are. joint. property ard partible, 
that is to -say, liable to be shared with the 
other members of the family, and impartibility 
‘is the exception. 

"Опе of ‘the reeognised . exceptions is 
property acquired by the possession.of spesial 
" воіепве " or "learning." Where, as often 
happens, this is aequired outside the family 
and has to be paid for, in one form or 
another, at the expense of the family, it is 
,Qesoribed by the assepted writers as aequired 
‘to` the detriment of the family property.” 
In that case it -is regarded as а family 
investment, aud the emolumentis, which ita 
possessor is thus enabled to obtain, are 


joint property of ‘the family ав fruita ‘of 


-the investment thus. made in the person of 
-ore of its more. gifted members. Of the 
exact. meaning of "soienoe" in the original 
text it is.not now neeessary to speak, nor 
need anything be ғаіа of the saces of 
science imparted within the family. or of 
‘seience obtained by the pupil either by his 
own exertions or from educational benefac- 
“tious, or in any other way not detrimental to 
the family funds. 

The question, what is “science” in this 
sonnection must be intrinsioally one of fact, 
though the. area of diseussion has been 
steadily narrowed by typieal decisions, son- 
elusive of numerous oases. The whole 
doctrine is not without anomalies, If the 
test is the returns obtained from tha family 
investments, how far are these emoluments 
the result of the seience—the spesialising in 
edueation at the expense of the family 
funds—and how far are they the rewards 
of the -Jearner’s brains: and industry and 

-good fortune ? Many a learned man makes 
nothing and many a seiolisb gets on in his 


profession by pertinasity and mother- wit, 
Again, if. the epeeialist education is deemed 
to be the stoek from whish suecess—and 
income—asorue, this is true of sucaess and 
income to the end of the learner's life, yet 
it is unquestioned that the individual ean 
sever from the family at will on the footing 
of bringing his ascumulations into hotehpot 
as part of the family property and without 


.sapitelising future earnings or being under 


future liability.as to what he may make there- 
after. 

The distinetion between acquisitions made 
by a eo-parsener solely by his own exertions 
and those whioh have involved the nse of the 
patrimony is as old as the laws of Manu. The 
text of the Mitakshara gives as an instanee of 
impartible acquisition that whieh has been 
gained by "seienee" or learning, Diffenl- 
ties in applying this simple distinotion are 
supposed “to begin -when Vijnaneswara 
makes the comment on this illustration, that 
“without detriment to the father’s estate" 
must be implied ‘throughout the passage, 
so that the gains of this kind,.whish. are 
impartible, are not gains of scienes as saeh, 
but gains of seience made withont any 
detriment to the father’s ‘estate and ae- 
quired by the eo-parsener’s' exertions inde- 
pendently of patrimonial help. -Sueceeding 
sommentators developed this point, not 
always in terms that. ean be eompletely 
resonsiled, but the rule ‘itself -is simple 
and logieal; though diffisulties. arise, as 
with so many rules, in the applieation, If 
the substance of the distinstion is between 
acquisitions which bave and aequisitiona 


‘which have not involved the use of -the 
‘patrimony. and, therefore, such detriment to 


it as use of it or expenditure out of it 
involves, there is no logiesl reason for 
making any further distinotion between 
gains made by science and gains made by 
labouring on the- patrimony or by laying 
out the family funds and · reaping the 
fruits. of the outlay, nor for distinguishing 


‘eases where the learning employed is а 


specialised, and oases: where it-is.a mera 
ordinary, education, The echnestion between 
the outlay and its frnits may be more 
diffisult to traee; for a  distinotion oan- ba 
made between the use of family funds in 
acquiring gain and the use of family.funda 
to qualify a member of the family to 
aequire gain by his own efforts, It may 
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be said to be direst in the one seas» and 
remote in the other, but if risk of or 
detriment to family property is the point 
in both oases, there appears to be по япећ 
merit in “science,” reaognised by the sages 
of the Hindu Law, as would warrant the 
exelusion of gains of ssieneaas such from 
the eategory of partible acquisitions. 


Whatever doubt might once have existed, 
when the Hindu Law was to be gathered 
from text-writers only, has been removel 
by a series of decisions, and it is now 
eloar that personal earnings and aoquisi- 
tions may remain partible throughout the ua- 
separated member's lifa, if he was originally 
equipped for the oalling or career in which 
the gains were made, by a special training 
at the expense of the patrimony. It has 
been so held in the сазе cfa Prime Minister 
[Luzimon Row Sadasew v. Mullir Row Ва e: 
(11) , a dansing girl [Chalakonda Alasani 
v. Ohalakonda Rutnachilam (2)], and`a 


.Pleader, (Durcasula Gangadharudu v. Dir a- 


sula Narasammah (12) and Bat Manchha 
v. Narolamdas Kashidas (4), but secus of an 
astrologer [Durga Dutt Joshi v. Ganesh Dutt 
Joshi (10)]. The like distinstion is found 
in the ease of а Karkun | Krishnajt Maha- 
dev v. Moro Mahadev (8)] ond an army 


„contractor (Lachmin Киа" v. Debi Prasad 


y 


(9)). The . grounds on whieh, in the 
three last-mentioned oaser, however, the 
gains were held to be impartible . serve 
to define the rale still further. In none 
of them was it held that the 
in itself was such that the gains of 
sgienoe sould not bə said. to apply to it. 
Impartibility rested in every oasa on tha 
slightness or the peculiar sharacter cf the 
education by which the seience was аб 


quired. Thus in the first mentioned ease 
the gains were really due to the astrologer’s 
native alent for that profession. In 


his early youth its rudiments had been 
instilled into bim by his father, ап as- 
trologer likewise, but without expsnse to 


the family or anybody else, for the 
easting of М№оговоорев seems to be a 
profession in which the equipment is 


. Blender and a gift for inspiring confidence 
is the main thing. It was not, however, . 
suggested that, if the special training had . 


(11) (1881) 2 Knapp 60; 12 E. R, 401. 
(12) 7 M, П, 0, BR, 47 at p. 60. 
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been similar to the skill in song and 
dance, whish enhanced the attrastions of 
a nautoh girl, the gains of the astro- 
lozer would not equally have basn partible 
gains, As a profession, astrology enjoyed 
no immunity. Still more striking is Lok. 
shman Mayaram’s case (7) where the 
family member was actually а Sab- 
ordinate Judge. At the family expense 
he had received а slight elementary edusa- 
tion of an entirely non professional esharac- 
ier. Hislaw ha had picked up for him- 
self. His salary was held impartible, not 
besause в Judge stands outside the rule ог 
bssause a ksowledge of law in the nine- 
teenth aentury is not within the term 
“learning” as used in the eleventh, but 
because in these matters a self-taught 
mau has the best of it,’ for gains are 


.impartible whish are not the result, direot- 


ly or 'indireotly, .of anything but his 
own exertions, 

The present ease is the first in whieh 
auch an offia'al position as that of the 
aopellant has soma into question, but, 
except for its higher reapectability, there 
does not seem to be any grouadon whioh 
as ап oscupation it oan be taken out of 
the rule whieh the earlier aases establish, 
Mr. J. D. Mayne’s well known work on 
Hindu Law has, throughout all ibs editions, 
S2utained the statement in sestion 283 
that a post in the COovenanted Civil 
Sarvise of India is а post to which the 
rule would apply, and this nevsr seems 
to have attracted somment, still less to 
haya aroused dissent, among the many 
jadgments whioh have dealt with this 
subject. Їп the саза in  Metharam Ram. 
rakhiomal v. Rewachand Ramrahhional (1) 
the judgment under appeal actually aoqui- 
esoed in his view, if it did not adopt 
it, and this passage is recited in the 
judgment of their Lordships’ Board, with. 
out dissent or somment, 16 is true that 
an Idian Civil Servant is not always 
what is sommonly galled а seientifia man 
but his is cerisinly а special and, in 
many oases, an eminently learned pro- 
fession, 

As no distinstion in prinóiple oan be 
found batween Mr. G kal Ohand's ofisial 
position and the desided oases, it remains 
only ta donsider two questions raised on 
his behalf. The first, whether in lig 
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particular. oase there is either proof or 
presumption of the requisite detriment to 
the patrimony ; the secord, whether, if 80, 
that detriment is not so remote that the 
appellant's ofisial satary should be regarded 
&s being wholly acquired by his own per. 
sonality, integrity and learning and, there- 
fore, as being impartible, . 

The appellant was not called at the 
trial nor was any evilenss given as to 
his education and early life, but there 
- ia no question here of an ordinary educa- 
tion, which must bs the stepping stone 
to the acquisition of any learning, suoh 
as might be given in a Mission [La siman 
Mayaran v. Jamnabat (7)] or a Government 
Sshool (Metam. Ramrakhismal у, Rewa- 
chand Ranraxhtomal (1) (supra) still Jess of 
& mere provision of ‘food and apparel.” 
Neither has any que:tion been rai-ed of 
an equitable distribution of the asquisi- 
tions between the separate and the family 
estates. Admittedly, Mr. Gskal Chand spent 
seven years.in agland acqu‘ring that 
comprehensive and costly eduoaticn whioh 
qualified him to pass with воввевв into 
this service, The family to  whioh he 
' belongs is a family of hereditary money- 
lenders, and the ordivary ednoatior, which all 
its male members would naturally and appro- 
priately enjoy, may be taken to ba one 
of considerable extent’ and to inolade 
varied attainments ; but there сап be no 
doubt that, alike in the subjeots of study, 
the profioieney to be attained, and the 
mentality whioh is formed as the result 
of it, Mr, Gokal Chand’s edusation must 
have been very diffsrent from that of 
other members of his family. Mr Gokal 
Chand's education war, above all, a special- 
ised education, 

Among the uvseparated members of a 
joint Hindu family, possessed of ancestral 
property by means of which the воепве, 
whose gins are in question might itself have 
been acquired [Bas Mancrha v. Narotamdas 
Kashiias (4)], the presumotion, even in 
the oase of sush spesial gains, is that 
the acquisitions of all members are раге, 
until the contrary is ,proved. Thia was 
first decided in Luwimon Bw Sadasew 
v. Muilar Row Baes (li). Ooservations 
have sinss been made on the slender 
, evidense which sonnested Luximon's position 
a8 Prime Minister to the Peishwa with the 


.general incumbent upon the 


“Mr. Gokal Chand. 


joint family property, either through his 
education or otherwise, but the rnle there 
laid down as to tbe presumption, though 
for a time not always  aequieseed ір, is 
now unquestionable and binds tbeir Lord- 
ships. It is true that a distinetion . may 
be drawn between a presumption in favour 
of partibility, which is a legal attribate 


.of the gains in question, and а presump. 


tion in favour of detriment to the patri- 
mony involved in acquiring the specialised 
learning, the use of whieh has produced 
the gain, which is a quest tion of fact; but, 
in their Lordships’ opinion, if it ia in 
joint. family 
member to prove that his oase is an 
exaeption to the prevailing rule of partibility, 
it is also inoumbent upon him to prove 
the partionlar fasts whioh are needed to 
establish the exception. For this there 


. is the authority of the decision in Durvasula 


Gangalhorudu v. Durvasula Матазаттаћ 
(12) and in Dhunookdharee Lali v, Qunput 
Lall (3). It must assordingly be taken 
that the whole burden of proof was on 
Tt he desired to give 
evidence to show that his spesialised 
education in Ebogland was obtained by the 
“presents of a friend,” the charitable 
benefactions or the eduontional foundations 
of strangers, or by his own self-taught 
efforts, this should have been done by 
him at the trial. If, as their Lordsbips 
hold, his official position sannot be taken 
out of the area of partibility, it must 
now bs presumed, in the absenos of evidenea 
to the contrary, that his gains, not being 
in their nature incapable of being family 
acquisitions, are partible. 

Then, san it be said that the gains, 
which are partible, are sueh ав result 
only direstly from the use of joint family 
funds, and that emoluments, whioh are tha 
sonsideration for the personal services of 
an cflivial selected for his spesial personal 
qualifisations, result remotely only and too 
remotely from any family outlay? Not 
only is no authority forthsoming for the 


_firat part of this contention, but the contrary 


has been continuously assumed їп аЙ the 
oases which turn on "gains of soienso." The 
point of all of them is, that persons 
qualified for earning money by specialised 
elacation, enjoyed to the detriment of 
family funds, besome, as it төгө, a eon: 


~ 
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tinuing investment for the family benefit. . 


"No desision attempts to distinguish between 
elements in 
‘the ultimate gains; 16 would probably be 
impracticable to do so. There is equally 
‘little ground for eontending that partibility 
depends on' causa proxima, or ів negatived 
by the intervention of the personal element 


“of the individual co-parsener’s oharsoter. 


‘It is true that in the very learned judg- 
ment of Mr. Collett in Ohalakonda's case (2) 
he expresses the view, that logically the 
rule should have regard to tbe use of 


‘family property · in acquiring the partible 
-gains themselves “during and for the pur- 


poses of the acquisition,” and not to its 


use in acquiring the science by means of 
whieh ‘they aro gained, and he cites Sir T. 


'Strange's opinion that, in order to make 


the gains in question partible, the common 


“fund. must have been directly instrumental 


-în prosuring them. 


There is also an 
wlitision in Lakshman Mayaram v, Jamnabat 
(7) to "the branch cf science which ів 


the immediate souree of the gaine, Е a 
- passage, however, intended to distinguish 


: 4ruits of the latter. 


between elementary and specialised edueation, 
and not between the direst and indirest 
This view was, however, 
overruled on appeal in Ohalakonda's cate (2) 
and has never been re established, For 
fifty years and more, the current of authority 


' has run the other way, and, in any onse, 
“jin their Lordships’ opinion, it is now too 
~ late to change it 


"the commentators and 


Yt is true that, partly in the hands of 
partly under the 


desision of the Oonurte, changes may be 


'traeed in tbe rules laid down with regard 


to gains of science, and these shanges have 
been in the direstion of narrowing the 
sategory of partible gains. From maintenance 
out of family fonds during the period of 
education, the basis of partibility changed 


to the reciept of the education itself at 


"the family expense, 


. .eorrespoding change, however, is 4 
: traeed upon the question, what is seience P 


aud then edueation 
to specialised 
basis. No 
is to ke 


generally was narrowed 
education, which is now the 


in the tense in whieh the text of tke 
‘Mitakshara uses the term. On the contrary, 
while the  prindiple has remained the 
rame, the application of it has tended to 
widen, a» shanging times bave brought 


up fresh instances of eallings, to whieh 
special goiense and not the native wit of 
man is the means of entrance. It may be 
diffenlt to see now why the anomaly 
should have arisen, by whieh the gains 
of a man’s own labour or of his own 
bargains are impartible, besause they are 
the fruits of his own effort, while the 
gains of his soience are partible, though 
they are the fruits of his effort too. In eaoh 
ease the: member of the joint family is 
indebted to the family funds for something ; 
іп the former for the nurture, which: has 
made him strong to Jabour, in the latter for 
the professional education in addition, which 
has made him al«o skilled in art. Conversely, 
the dull во»рагаелег, who learns but turns his 
learning to poor sassount, must share his 
gains such as they are, while his brother, 
who learns without teaching and aequires 
professional skill by intuition only, keeps 
his greater gains for himself, All that ean 
be said is that the rule, if really anoma- 
lous, is too old and well-settled to be 
altered now, 

Their Lordships are also fully alive to the 
incongruity, more striking perhaps to Western 
than to Indian minds, of applying to sueh an 
ocsupation as Мг, Gokal Ohand's an ancient 
rule, whioh had its origin in a :etate of 
society possibly simpler than and sertainly 
different from the state of society existing 
in the present day, but this anomaly proseeda 
largely from the accidental habit of relying 


- on mere analogy in the application of legal 
- rules instead 


of deducing the applisation 
from a logical apprehension of the prineiple 
as the best Eastern thinkers do, Be this as 
it may, they acnesive it to be of the highest 
importance that no variations or uneertainties 
should be introduced into-the established and 
widely resognised laws, which govern: an 
ancient Eastern civilisation, and least of all 
in matters affesting family rights and duties 
connested with ancestral customs and religious 
eonviotions. 

The appellant’s liability is, of. eourse, а 
liability in respeet of his share in the family 
property, including therein such of hia own 
earnings as are partible under the rules 
above explained. Questions that may arise 
in regard to property, not the gains of ввіепое 
or partible on any ground, and also in regard 
to the statutory rules, whieh restriet the 
alienability of an offisial's emoluments, may 
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properly be the subjeat of desision in execu- 
tion proceedings if they arise. Their Lord. 
ships are of opinion that the appeal 
fails and should be dismissed, and they 
will humbly tender this advise to His 
Majesty. 
| Appeal dismissed. 


Solisiters for the Appellant.—Mr. T. L, 
Wilson & Oo.: Ha parte. 





PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Decess No, 40 
cr 1918. 
. January 26, 1921. 
Present ;—Mr. Justioe Das and Mr. 
Justice Ross. 
RAM NARAIN SAHU AND ANOTHER— 
PLAINTIFFS— ÁPPELLANT3 
^ tersus 
ЇАСЕМІ PRASAD SAHU-—DEFENDANT— 
RESPONDENT, 
Hundi, suit on-—-Hundi not properly stamped— 
Plaintif, whether can succeed on proof of original con- 
sideration, 


1 


`: When a cause of action for money is once complete 
in itself, whether for goods sold, or for money lent, 
or for any other claim, and the debtor then gives a 
bill or note to the creditor for payment of the 1 money 
ata future time, the creditor, if the bill or note is 
Hot paid at maturity, may always, as а rule, sue for 
the original consideration, provided that he has not 
endorsed or lost or parted with the bill or note 
under such circumstances as to make the debtor 
liable upon it to some third person. [p. 886, co]. 1.] 


. Appeal from a decision of the Subordinate 
Judge, Shahabad. 

Messrs. Susil, Madhab Mullick and Narendra 
Nath Sen, for the Appellants. 

Mr. M, N, Huds,. for Messrs. Fakhruddin 
and Seo Saran Lal, for the Respondent, 

. JUDGMENT, 

- Ross, J.— The plaintiffs are the appel- 
Jants. They brought a- suit against the 
defendant for money said to have been 
borrowed by the defendant’s father under 
sarkhats, Subsequently, in 1971 Sambat, в 
kundi for Ra, 4,400 was executed by the дә. 
fendant’s father but was not paid after the 
duo date of payment had expired. They, there: 
fore, sued elaiming Rs, 5,016-11.6 and the 
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defense was that the kundi was not genuine 
and that no money was borrowed. `. 

The learned Subordinate Judge, although 
hoiding on the merits of the ease that the 
debt had been inaurred, dismissed the suit 
because of the defects in the hundi itself. 
One of the plaintiffs supported the ‘slaim 
by his own evidence saying that, the debt 
originally ineurred was, sums of Rs, 1,550 
and Rs. 1,560, which were borrowed under 
two sarkhats, Exhibits 1 and 2. These 
were renewed by Exhibits 3 and 4- and 
finally the kundi in suit acknowledged the 
total liability whiah had then amounted to 
Rs, 4,400. 

On behalf of the respondent the pvidenao 
of witnesses Nos. З and 4 was attasked on tha 
ground that these witnesses were dependant 
upon the plaintiffs and were ehanee wit. 
nesses and gave no reasonable explanation 
of their presence at the transaotion to 
which they deposed, The evidence of these 
two witnesses does not appearto beof any 
particular value; but, on the other hand, 
nothing bas been said against witness No, 
5 who deposed that he saw the defendant's 
father write the hund? with his own band. 
The plaintiffs! acsount-books referred to this 
hundi transaction and the defendant has 
given no real rebutting evidence. His own 
acoount-books have not been produced, nor 
has avy writing of the defendant's father 
been shown to tbrow any doubt upon ‘the 
genuineness of the hundi. It must, there. 
fore, be held on the evidence, in agreement 
with the learned Subordinate Judge, that 
the debi was inourred and that the mon 
claimed in suit is due, 

The question thenis, whether there is dag 
good reason why the plaintiffs should not 
get a deeree. The reason which has been 
given by the Subordinate Judge is that the 
hundi has not been stamped according to 
law. It is written on two stamp-papers 
eash- bearing a stamp of Rs, 2.4-0 instead 
of on a single stamp paper of Rs. 4.8 0 
and the defeot is that the document is 
embodied on one of these papéra only while 
the other, whioh is pasted on if, has. no 
writing on ifs fase but onlyan aeeeptanae 
on the back. I am nof prepared to differ 
from the view of the Subordinate Judge 
that .an instrument executed in this way 
doas not somply with the provisions of 
section 18 of the Stamp Aot. The dosu» 


386 
MOHARAJ BAHADUR SINGH t, PULIN MAL, 
mént may, therefore, not be available ава 
kundi, but I see no reason why it should 
not be used as an acknowledgment of the 

existing debt. 

It is objested that the suit is not framed 
in this way but is framed asa suit on the 
kundi, and if the kundi itself is defeative 
the elaim must fail, But the plaint does refer 
До the monetary transactions under the sar- 
Кра and, fairly construed, it seems to me to 
bes claim for money evidenced by the 
hundi ; whether the hundi onn be referred to 
‘by the Court as a negotiable instrument or 
merely as an acknowledgment of an exist. 
ing debt does not appear to be a matter 
of mush material importance, 

The principle of the case of, Shelh 
Akbar y. Sheikh Khan (1) is clearly appli- 
sable to the fasts of the present oase, 
Gartb, C.J, there said: " When a eanse of 
astion for money is onse éóomplete in iteelf, 
whether for goods sold, or for money lent, 
or for any other olaim, and the debtor 
then gives a bill or note to the ereditor for 
payment of the money at a future time, the 
eroditor, if the bill or note is not paid at 
maturity, may always, as в rule, sue for 
the original sonsideration, provided that he 
has not endorsed or lest ог psrted with the 
bill or note, under sueh cireumstances ав to 
make the debtor liable upon it to some third 
person." There is nothing in the present oase 
£o bring the facts within the  exeeption 
‘here laid down and, in my opinion, the 
plaintiffs are entitled to sueseed on tbe 
original aonsideration, The liability for 
which was acknowledged in the document 
deseribed as a kundi. The result is that the 
appeal must be deoereed with costs and the 
anit desreed with sosta, 

Das, J. —l agree, 

Apreal accepted, 


(1) 7 C. 266; 8 О, L. В. 628; 3 Ind. Deo, (н. 8.) 718. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Рксвкк No. 1456 
or 1918. 

June 25, 1920. 

Present : —Mr. Justice Tonnon and 
Mr. Justice Newbould. 
MOHARAJ BAHADUR SINGH — 
PLAINTIEF— APPELLANT 
versus 
PULIN MAL—DzrENDANT— 


RESPONDENT. 
Adverse possession— Waste land — Deposit oj earth 
followed by other acts, whether amounts to dispossession 
—Suit for possession — Limitation. 


In excavating a tank A. deposited the earth on a 
8trip of waste laud belonging to B., he also removed 
some trees standing thereon and planted others of 
more value. Ina suit by B brought more than 12 
years afterwards to recover possession it was found 
that the earth was deposited by A. with the intention 
of taking possession of the strip of waste land: 

Held, that 4’s acts amounted to 4 dispossession of 
B,and B's. suit, having been brought more than 12 
years еле was barred by limitation, [p. 887, 
col. 1. 


Appeal against the deoree of the Distriot 
Judge, Murshidabad, dated the 20th 
April 1918, affirming that of the Munsif, 
firré Court, at Jengipur, dated the 19th of 
Mareh 1917, 


FAOTS appear from the judgment, 

Dr, Sarot Ohandra Basak (with him “Babu 
Urukram Das Chackerbutty’,“for the Appel- 
lant:—The disputed land admittedly belonged 
to tbe appellant, It abutted on a tank 
belonging to the respondent, The finding 
is that, more than twelve years before.suit, 


earth was depcsited on the land of the 


appellant during the re-exesvation of the 
defendant's tank. The land in suit isa piece 
of waste land. My submission is that mere 
deposit of earth by the defendant upon the 
waste land of my elient does not necessarily 
amount to dispossession, Buah а deposit оѓ 
earth is only an aet of trespass but cannot 
amount to dispossession. This finding of 
dispossession is, therefore, wholly insufficient 
and cannot justify the sonolusion that my 
olient's suit was barred by limitation, 

Babu Bro:olal Chakravarty (with him Babu 
Bodhisatya Sen), was not ealled upon. to 
reply. 

JUDGMENT,—This appeal arises out of 
a suit brought for reeovery of possession on 
establishment of title to a piese of land 
messuring 1 bigha in area. It appears that 
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{his 1 bigha was formerly a strip of land 
abutting on a tank belonging to the de. 
fendant on its north and east banks. 16 
has been found by the Court of firat appeal 
that this strip of land is within the plaint- 
iffa. Mauza, but it has next some to the 
sonolusion that the plaintiff's suit was barred 
by limitation, and has, therefore, diamiesed 
thesuit. In this appeal it is contended before 
ua by the learned Vakil for the appellant 
that the finding arrived at by the learned 
Distrist Judge is insnffioient and he bases his 
contention on the faot that, when in posses- 
sion of the plaintiff, this land was lying 
waste. In the plairt the allegation of 
the plaintiff was in substance that the 
defendant by re excavating the tank and by 
depositing upon the land in suit the earth 
removed from tke tank had dispossessed 
him. The question thev, in substance, was 
when did this re excavation and this deposit 
take place. Plaintiff’s witnesses tried to 
prove that the re excavation and deposit had 
oosurred nine or ten years before suit, but, 
some of the plaintiffs own witnesses eontra. 
disted this allegation, and both the Courts 
below have found that the 7 re excavation 
and deposit of earth upon the plaintiff's 
land ocourred some fifteen years before suit. 
It is suggested before us that mere deposit 
of earth upon a person's land does not neses- 
sarily amount to dispossession, it may be 
a mere act of trespass, but the finding 
is that the earth was deposited with the 


intention of taking possession of this strip. 


of land, and the throwing of earth upon 
the land was followed by the removal of 
tal trees and the planting of valuable trees 
on the same, 
the ease on whieh the parties went to 
trial, the finding arrived at is  auffieient. 
. We, therefore, dismiss this appeal with 
eostas. 


Appeal dismissed. 
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PATNA HIGH COURT. 
APPEAL FROM ÁPPELLATE Decree No, 411 
oF 1919, 
January 10, 1921. 
Present :— Мт, Justies Adami and 
Mr. Justice Busknill. 
RAM CHOWDHRY AND OTHERS— 
APPELLANTS 
versus 
TILAK OHOWDHRY AND OTHERS— 
PraINTIEES, AND JAL RAM JHA—DRFENDANT 
— RESPONDENTS. 
Hindu  Law-—Joint family—~Mortgage~——Necessity, 
proof of—Morigagee in possession for 25 years without 


` objection, effect of —Acqurescence, 


In asuiton a mortgage it was proved that the 
mortgage had been executed by the ancestors of the 
defendants to pay offa previous bond and that the 
mortgagee had been in possession of the mortgaged 
land for twenty-five years without objection by the 
defendants : ү 

Held, that the conduct of the defendants amounted 
to acquiescence and that no further proof of 
necessity was, under the circumstances, required, 
[p. 388, ool. i.] 

Appeal from а decision of the Distriet 


Jadge, Darbhanga. 


Mr, Mohamed Hassan Jan, for the Appellant. 
Mr. Murari Prasad, for the Respondents. 


. JUDGMENT, 

Animi, J.— This sesond appeal arises out 
of а suit to enfores a mortgage exesuted 
by the ancestors of the defendants in 
favour of the ancestor of the plaintiffs, 
The bond was exesuted in the year 1858 
and its objeet was to enable the defendanta- 
mortgagore, to pay off a debt under a 
previous bond and an amount due by 
them under a decree, The bond was в 
usufrustuary bond and the predesessors of 
the plaintiffs were in possession as usufrus- 
tuary mortgagees for 25 years. At the 
end of that time there was a Colleotorate 
partition of the Маша and it happend 
that . the lands oovered by the plaintiffs’ 
mortgage-bond fell within the рай of 
co-sharers who were not moembera of 
the mortgagore’ family. These so-sharers 
dispossessed the plaintiffs in 1913 of the 
greater portion of the land. The plaintiffs 
then sued the defendants to enforse their 
mortgage. 

The Trial Coart found that the assertion 
by the defendants that the mortgage tran. 
saction was not a genuine transaetion 
was false, and the lower Appellate Court 
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has some to the same sonolusion. Bat 
while the. Munsif held that the plaintiffs 
had failed to prove binding nesessity for 
the loan, the learned District Judge has 
ді огай: гот. him and has found that 
owing to lapse of time and the present 
plaintiffs. not being the original mortgagees 
and also by reason of the asquiescence of 
the defendants in their possession, the 
plaintiffs had, so far as was possible, 
satisied the Conrt thata family nessasity 
did exist and that it was not necessary 
for them to prove it further, He desreed 
the plaintiffs’ suit. 

Before usa preliminary objection has 
been taken by Mr, Hasan Jan that, during 
the pendeney of the appeal before the 
Distrist Judge and before the judgment 
was written, one of the appellants and 
one of the respondents died, ani that no 
steps were taken by the present appellants 
for the substitution of parties. Hoe argues 
that the doesree of the Distrisb Judge on 
appeal ie, therefore,a nullity. 16 appears, 
however, that both the plaintiff who has 
died and the defendant .who has died 
were minors and their fathers were on 
the record as their’ guardians, There 
is nothing to show us that the deseased 
minors had any legal representatives other 
than their fathers who are already on 
the resord. All that was  nesessary in 
this suit was that all the members of 
the plaintiff's family and all the members 
of the defendant's family should be on 
the record as parties, this being a mort. 
gage-suit, The appellant has’ failed to 
show in his affidavit that there: are any 
members of the families living who. are 
not now on the resord. I do not think 


that this preliminary objection вап ba 
sustained. : 
-7 Qoming ‘to the ease, Mr. Hasan Jan 


points ont that the  Distriot - Judge has 
mainly, if not altogether, relied on a quota- 
tion he has made from the oase of 
Hunoomanpersaud Panday v, Musammat 
Babooee Muntai Koonweree (1). He contends 
that that quotation is net applieable in this 
oase in that this is а suit.to епѓогве. a 
mortgage, whereas in Hunoomanpersaud's 
case (1) the passage whieh is sited dealt 


< (06 M. L А. 308 at p. 418; 18 W. В, 91%; Savostrò 
айну 2 Bob. P Р. 0.5, 29; 1 Sar. P. 0.1, 863, 19 E. R. 
1 
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with the question whether a third party 
was bound to prove the legal певеззіёу 
of the loan made by a Hindu father; and 
he argues that the learned Distriet Judge 
has placed the onus as to nesessity wrongly 
in this ease, He has cited many oases 
before us to show that in this «ease the 
onus is heavily upon the person ' alleging 
that the debt is owing. This ease, how- 
ever, in my opinion, differa in many res. 
peots from the sases in whioh the deoisions 
sited by Mr. Hasan Jan were given. 
Here the mortgagees same in possession 
and were left in possession not only by 
the original mortgagors but also by tha 
mortgagors’ heirs for a period of 25 years 
and were only dispossessed after the 
Oollestorate partition by persons other than . 
the mortgagors’ family. By their conduct 
it appears to me that the  mortgagore 
heirs acquiesce! in the possession of the 
plaintiffs and also tasitly agreed that there 
had been nesessity for the mortgage loan, 
It is argued that the mortgageos were 
bound in this вазе to produce all evidence 
whioh was available to prove  nesessiiy 
and that it was possible for “them to 
have produeed the previoos mortgage-bond 
and also the desrees to meet whieh a 


part of the money was taken, There is 
nothing, howewer, to show us that this 
evidence was available to the plaintiffs 


and, in faot, if is quite probable that 
when the bond was satisfied .the dooument 
was returned to the mortgagors’ family, 

In all the ciroumstanees of the oase, it 
seems to me to have been an almost 
impossible task for the present plaintiffs 
to have proved that legal neeessity actually 
existed 39 years before their evidence was 
given. In my opinion, the appeal . was 
rightly desided. by the  Distrist . Judge 
and I would dismiss the appeal . with 
eosta. 

BUCKNILI, J.—I agree. 


Appeal dismissed, 
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CALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrees Nos 546, 
558, - ro 562 or 1919. 

. Jaly 20, 1920. 

Present: —Sir Asutosh Mookerjee, Кт., 
Acting Chief Justiee, and Justice Sir 
Ernest Fleteher, Ka, 

. JALADHAR BHOWMIK AND OTHERS— 
DEPENDANTS—— APPELLANTS 


versus 
BIRENDRA NATH ROY CHOWDHURY 
` AND OTHERS— PLAINTIPFS— RESPONDENTS, 
“Res judiesta— Record of Rights, whether nullifies 
effect of previous decision as res judicata. 


Where а previous decision operates as res judicata 
the subsequent publication’ of a Record of Bights 
cannot nullify the effect of that decision, nor has 
such publication the effect of sweeping aside all 
previous Apoisiona between the parties, [p. 389, col, 2; 
p. 890, col, 


Appeal LUCR the deeree of the Additional 
Subordinate Judge, Pabna and Bogra, dated 
the 9th of Desember 1911, affirming that of 
the Officiating Munsif, FirstfCourt, at Pabna, 
dated the 5th of April 1918. 


FAOTS appear from the judgment. 


. Babu Surendra Ohandra Sen (with him 
Babu Dwijendra Nath Mookerjee), for the Ap- 
pellants:— The defendants deny thatthe plainte 
iffs have an eight-annas share in the superior 
. interest and admit that their interest is to the 
extent of seven.annas and odd, The rent 
payable by the defendants is thus less than 
that elaimed by the plaintiffs, The Courts 
below are wrong in holding ‘that these 
questions sre res judicata by reason of the 
faot that they were desided in favour of the 
plaintiffs іп a previons suit for rent bet. 
ween the parties. The desision in the rent- 
suit aan have no such effect as in that suit 
the Court was dealing only with the liability 
of the defendants to pay rent to the plaint- 
Ив for the period in ‘suit. Moreover, 
before judgment was finally pronounsed by 
the High Court on appeal in that suit for 
rent, there was a final publisation of tha 
Resord of Rights sontaining entires whioh 
support our oase. Under suoh sireumstances, 
the desision ofthe High Court sannot operate 
ag res judicata. 

. No one appeared for the Respondents, 
JUDGMENT. 

. Моокевјкв, Аста, C. J.—This is an appeal 
by the defendants in a snit for arrears of rent. 
Tho plaintiffs are putnidars, and allege that 
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they hold an 8-annas odd share in the 
putni. On this basies, they slaim from the de- 
fendants Rs. 22-10-5 gondas as rent annually 
payable for the holding in their possession. 


_ The defendants contend that the share of - 


the plaintifs in the putai is not 8-annas 
odd, as alleged by them, but only 7.annas 
odd and that the rent payable by them to 
the plaintiffs in respect of this 7 annas odd 
share is Ra, 13-2.6 gandas, Twoqueationsare · 
thus in sontroversy between the parties, 
namely, fiat, the extent of the share in the 
superior interest held by the plaintiffe, and, 
secondly, the amount of rent annually pay- 
able by the defendants to the plaintiffs, 
The Courts below have held tbat these 
questions are тез judicata by reason of the 
decision in a previous litigation between the 
parties, 


It appears that in the previons suit for rent 
these very questions were raised, not in а limit- 
ed form as touching the rights and liabilities 
of the parties during the partioular years 
for whieh rent was then olaimed, but ina 
general form as affecting the relationship 
between the parties as landlords and tenante. 
On the 25th February 1911, the Court of 
first instaree gave а desision thereon in 
favour of the defendants. On appeal, that 
decision was reversed by the Distriot Judge 
on the'l3th September 1911 and a deoree 
was made in favour of the plaintiffs, A 
second appeal was preferred to this Oourt 
with the result that the decision of the Distriot 
Judge was confirmed onthe 22nd July 1915, 
Prima facie, the previous decision operates as 
res judicata, in the present suit which was in- 
stituted on the 20th April 1917, 


The defendants sontend, however, that as, 
on the 29th May 1914, that is, during the 
pendeney of the second appeal in the pre- 
vious litigation, a Record of Rights was finally 
published sontaining entries whieh support 
their allegations, the desree of this Court is 
of no effest. The Courts below have over- 
ruled this sontention and have held that the 
Resord of Rights cannot nullify the effeot of 
the previous desision as res judicata. Wo 
are of opinion that the sontention of the 
defendants. is untenable, Oar attention. bas 
not been drawn to any authority, nor has 
reference been made to any principle -whieh 
lends support ёо the view that-the effest ct 
the publication of the Record of Rights ic io 
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sweep away all previous desisions between 
the parties. Suah a sonsequence would 
not have followed, even if the entry in the 
Resord of Rights had the effect of a desision 
ina suit between the parties [Balkishan v. 
Kishan Lal (1)). We hold asosrdingly that 
the view taken by the Subordinate Judge 
is воггевь, that the desrea must conse. 
quently bs confirmed and this appeal dis. 
miesed. 


ТЕ ів sonesded that this judgment will 
govern the other appeals whieh are aosording- 
ly dismissed. 


Frurtoaer, J.— I agree, 


Appeal dismissed, 


(1) 11 A. 148; A. W. N, (1889) 42; 13 Ind. Jur, 809; 
6 Ind. Deo. (м. s.) 523. 


PATNA HIGH OOURT, 
APPEAL FROM ÁPPzLLATE Deosse No, 507 
or 1919, 
` January 26, 1921. 
Present; —Mr, J MN Das aud Mr, Justice 


RAMESWAR PRASAD SINGH —PLAINTIFE 
— APPELLANT 
versus 
RAMJANAK SINGH AND OTSERS— 
DEFENDINT8— RESPONDENTS. 

Bengal Land Registration Act (VII B О. of 1878), 
s. 78; applicability of—Suit for arrears of rent by 
assignse of rent, whether maintainable. 


Section 78 of the Bengal Land Registration Act 
is no bar to a suit for recovery of arrears of rent by 
an unregistered assignee of the rent from the 
landlord. (p. 890, col. 2; p. 891, col. 1.] 

Appeal from æ desision of the Distriot- 
Judge, Mczaffarpore. 

Mr, Abani Bhusan Mukeriee for Messrs. 
S. A. A. Asgharand Н, P. Sinha, for the 


Appellant. 
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Mr. Harnaratn Prasad for Mr. Nirsu Narain 
Sinha, for the Respondent. 


JUDGMENT. 

Das, J.—This* was s suit by the appellant 
for thika rent for the years 1322 to 1324. 
The fsots are all stated in the judgment of 
the lower Appellate Court and need not 
be resspitulated here, The learned Judge 
in the Court below came to the sonelusion 
that seotion 60 of the, Bengal  Tenaney 
Ast was a bar to the suit. Inv my judg- 
ment, the view expressed by the learned 
Judge in the Court below is erroneous, 


Section 60 of the Bengal Tenancy Aot 
runs as follows: “Where rent is due to 
the proprietor, manager or mortgages of 
an estate, the reeeipt of the person  re- 
gistered under the Land Registration’ Aof, 
1876, as proprietor, manager or mortgagee 
of that estate, or of his agent authorised 
in that bebalf, shall be suffisient. discharge 
for the rent ; and the person liable for 
ihe rent shall not be entitled to plead in 
defense to a olaim by the person so тө. 
gistered that the rent is due to any third 
person, But- nothing in this- seotion shall 
affect any remedy which any, such third person. 
may have against the registered proprietor, 
manager or mortgages.” In this sase thé 
defendants do not plead a reseipt of the per- 
son registered under the Land Registraticn 
Aot of 1876 or of his agent authorised 
in that behalf as a  diseharge for the 
rent, In my view, therefore, sestion 60 of tke 
Bengal Тепапву Act bas no application. 

The learned Vakil appearing on behalf 
of the respondents hus relied on section 78 
of the Land Registration Aet. His argu- 
ment is that he is not bound to pay 
rent to the plaintiff who is not registered. 
under the Land Registration Ast. Sestion 7$ 
of the Land Reg'stration Aet provides aw 
follows: “No person shall be bound to рау" 
rent to any person olaiming such rent as 
proprietor or manager of ап estate or 
revenue free property in respeet of which 
he is required by this Aest to sause his 
name to-be registered or as mortgagee 
unless the name of such claimant shall. 
have been registered under this Act.” The 
short answer to the argument ir, that the 
plaintiff does not claim the rent either as 
proprietor or ав manager or as mortgages.” 
He is claiming the rent as an assignee’ 
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from the registered proprietor. I quite 
agree that if the plaintiff had olaimed 
the rent as proprietor, then the defendants 
would: have been entitled to withhold rent 
from him on the ground that, not being 
a registered proprietor, he is not entitled 
to sue them for rent, but that is notthe 
position here. The plaintiff is suing for 
rent, not as proprietor, but as assignee 
of the rent from the proprietor. If the 
argument of the learned Vakil be sound 
then there cannot bs a valid assignment 
of rent. In my view, the judgment of 
the learned Judge in the Court below 
eannot be supported and must be set 
aside, 

The next point is, is there a finding 
of faot by the learned Judge in the Court 
balow on the question whether the defend. 
ant No, 1 has paid Rs. 180 to the 
plaintiff P The learned Judge says that 
the plaintiff elearly states that ‘defendant 
No. 1 paid me Ri. 1890. The learned 
Vakil appearing on behalf of the appellant 
states that that Rs. 180 was paid towards 
the arrəara of rent aud not towards the 
rent for the year 1322, 


In my view, ib is impossible on the judg- 
ment of the lower Appellate Oonrt to 
oome to any satisfastory sonslusion on this 
matter. I would set aside the judgment 
and desree of the lower Appellate Court 
and remand the oase to that Court for 
decision вазогйїп to law The appellant 
is өпей to the sosta of this appeal. 
The oosts insurred in the Oourts below 
wil abide the result and will ba diaposed 
of. by the lower Appellate Court. 

Ross, J.—1 agree. 


D:ocree set aside. 


CALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decere N, 2517 
or 1917, 

May 10, 1920, 

Present:—-Mr. Justisa Teunon and 
Justise Sir Asntosh Ohaudhuri, KT. 
KUMAR ARUN OHANDRA SINHA 
BAHADUR —PraINTIFP — ÅPPELLANT 

versus ° 

JOGENDRA LAL ROY AND ANOTHNER— 

DEFENDANTS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), вв. 104% 1017, 
192— Land formed by accretion—New estate constituted 
and rent fized by Revenue Authorities—Tenant, whether 
bound to pay vate of vent so fixed. 


Where anew estate is constituted by the Revenue 
Authorities of lands formed by accretion, and a new 
tenure rent is recorded in the Record of Rights as 
actually fixed and settled under the provisions of the 
Bengal Tenancy Act, and no proceedings are taken 
to obtain a reversal or modification of the decision 
of the Revenue Authorities, the tenants are bound, 


under section 92, read with sections 104 to 1047 


of that Act, to pay the rent so fixed, [p. 392, col. 2.] 


Appeal against the decree of the Dis- 


triot Judge, Faridpur, dated the llth of 


August 1917, affirming that of the Subordinate 


Judge, Firat Conrt of that Distrist, dated the 
31st January 1916, 


FAOTS appear from the judgment. 

Babu Jogesh Ohandra Roy (with him Babu 
Girjia Prosanna Foy Ohowdhury), for the 
Appellant.—The plaintiff is entitled to the 
rent fixed by the Revenue Authorities’ as 
they had full jurisdistion to fix a fair and 
equitable rent under section 192 of the 
Bengal Tenancy Aot. See Khiroda` Kanta 
Rey v. Akhoy Kumar (1). The ease in 
Mukiakeshi Das v. Srinath Das (2). relied 
on by both the Courts below is elearly 
distinguishable from the faots of the present 
ease. In that sage there is nothing to show 
that proceedings were taken and rent fixed 
or settled by the Revenue Authorities under 
the Bengal Tenaney Ast. With regard to 
ihe Deara lands, the Resord of Rights as 
finally published shows that, asa matter of 
fast, rent was actually fixed or settled under 
the provisions of mestion 1£2, read with see- 
tions 1С4 to 1043, of the Bengal Tenaney 
Aot. No steps have been taktn Ьу the defend- 
ants to have the deosision of the Revenue 
Authorities modified or set aside. The defend- 
ants are, therefore, bound to pay the rent 


(1) 38 Ind. Cas, 429. 
(2) 26 Ind, Cas, 215; 19 0, L, J. 614, 


* 
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fixed by. the, Revenue Authorities at least in 
respeat of the газга landa. 

Babu Bansori Lal Sarkar, for the Respond- 
ent.—The Record of Rights was not prepared 
under the Bengal Tenancy Ast.- The Re. 
venue Authorities proceeded under the pro: 
visiona of Aot IX of 1847 and the Bengal 
Alluvial Land. Settlement Aot (ХХХІ of 
1858). There is nothing to show that the 
proceedings were aken under section 192 of 
the Bengal Tenanoy Act. Under the oir. 
eumstanses, the Courts below were perfestly 
justified in applying the  desision in 
Muktakesht Dási v. Srinath Das (2) to the 
present onse. 

Babu Jogesh Ohandra Roy replied in brief, 


‚ JUDGMBENT.—This appeal arises ont 
of a suitfor rent. It appears that under 
the original Zemindari of the plaintiff the 
defendants or their predecessor.in-interest 
held a tenure of whioh the jama was 
originally 1,002 rupees, and at the time 
of the resent Cadastral Survey and Resord 
of Rights in respeet of the District . of 
Faridpur it was found that aeoretion had 
taken plase to the Zemindari whish bore 
No. 3756, The newly asoreted lands were 
separated from the parent estate and formed 
into what is spoken of as the Deara Mahal 
bearing Touzi Mahal No. 6633. Proceeding 
under thé provisions of Act IX of 1847 
and -Aot ХХХІ of 1858 and the Bengal 
Tenanoy Aot, the Settlement Authorities 
similarily split up the defendant's tenure 
into two. In sofaras it was somprised 
within ‘the Deara Mahal No.6633, the Settle. 
ment Authorities ‘assessed upon it as payable 
by the tenure-holders a rent of Rs. 287.6.3 
pies ‘while for the remaining portion com. 
priséd' within the original estate a rental of 


Rs. 1308 вһпав was fixed or resorded by the ' or would. by dba 


Settlement Authorities. 


Tb. has been found by the Commissioner . 


for losal investigation, whose report has 
been. assepted by the Courts below, that 
in. the defendant's, tenure 459 bighas 11 
cottas 13 chhattaks were in existence at 
the time when the suit was brought, and 
it was further found that ont of this 459 
bigkas odd, 405 bighae 5 eottas and 11 chhattaks 


‘apportained to the Denra estate No. 6033 and 


the remaining 54 brghas 6 cottas 2 chhattaks 
appertained to the original tenure and to the 
origins} estato, In а suit brought in the 


year 1807 it was си оп вошрготіве, 
between the parties that the tenure- -holders 
should pay rent to the Zamindar both on 
the original land and also on additional” 
lands formed of aesretion at the rate of. 
9 annas 7 pies рег bigha. Lt was held 
by the Courts below, on the prinsiple laid” 
down in the sasa of Muttakesht Dasi v. 
Srinath Das (2), that notwithstanding’ 
what had been done by the Settlement 
Authorities tha. plaintiff landlord was поё ` 
entitled to claim from the tenure-holders: 
anything more than this rate of rent, namely, } 
3 аппаз 7 pies per bigha on the land 
found to be in existenee on the date of 
suit, 

The plaintiff has appealed to this Court" 
and his sontention before us is that, in 
во far as the assreted lands are eonserned, 
the parties are bound by what has been" 
done by the Settlement Authorities. It is ` 
conoeeded that, in so far as the land insluded 
within the original .estate ia sonserned, the 
plaintiff-appellant is bound by the вош. . 
promise and arrangement with the defend. 
ant, and inso far as that portion of the 
tenure is eonaerned, all that the plaintiff oan 
claim is rent for the existing land at that ` 
rafe. To his sontention with regard to the 
Шаага land we are of opinion that there is: 
no auswer, It is quite trua that, at first 
sight, the oase of Mukíakeshz Dasi v.. 
Srinath Das (2) might appear to be an^ 
authority for the desision arrived at by the - 
lower Courts. But between that oase and: 
the present ease there is an important dis.. 
tinetion whioh appears to have bsen -over- ` 
looked by both the Courts below. In the. 
case of  Mukiakssht Das v. Srinath Das: 
(z) there is nothing to show that pro- 
ceedings were taken and rent fixed 
Revenue Authorities 
asting under the Bengal Tenancy Ast. Here 
the Resord of Rights as finslly published 
shows that, asa matter of fact, on the авогеѓей 
land whish was eonstituted into a new 
estate and a new tenure rent was not 
recorded as merely existing but as astually 
fixed or settled under the provisions of the 
Bengal Tenansy Aob, that is to say, under 
sestion 192 of- that Act read with seetiona 
104 to 104 J. No prosesdinga have béen 
taken by the defendants under any of those 
sections to have the desision of the Reventa 
Anthorities modified ог set aside, By those 
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proseedings under thé provisions of those 
seations the tenants are bound. | 

‘It follows ‘that we must “modify the 
dàsrees' of the Qourts ' below in the 
manner following, ` "that up, to the year 
1318 the plaintiff is entitled to resover rent 
at the old rate and for the years 1813. 
1320 he ia entitled to. resover at tha rate 
fixed by the Settlement Authorities, namely, 


Ба, 287-5 annas 3 ries in reapest of the: 


. geereted land and rent in respect of the 
original land measuring 54 bighas :6 
cottas 12 chhataks at the rate of 9 annas 
7 .pies per bigha with sess аб 9 pies in 
the rupee as ehown in the Reovrd of 
Rights and damages as awarded by the 
Courts below 3annas in the rupee 
sosts on the amount deoreed with interest 
on the total amount adjusted and возів 
at the rate cf six per sent. per anname 

This: desree will be only against the 
defendant.respondeht Jogendra Lal Roy. — 


“The defendant respondent Troilakhya Nath - 


Munshi appears to have been unnecessarily 

made в party, He will have half hia oosts 

throughout from the plaintiff-appellaut. 
рет аа 


‘PATNA HiGH COURT. 


‘APPEAL FROM Аррегллте Decesa No, 505 . — 


or 1919. 
December 16, 1920, 
Present ; —Mr. Justise Das and 
Mr, Justióe Adami, 
RAMAN CHOUBEY ano OTHERS - 
APPELLANTS 
: tersus | 
BACHA MISIR AND огнева — 
DEFENDANTS. ‘ 
Civil Procedure Code (Act V of 1908), s, 11 


Expl, (1V), applicability of —Pleadings-—Inconsistent 
pleas, whether can be taken. . 


Before any argument can be advanced on the 
language employed in Explanation (IV) of section 11 
of the Civil Procedure Code, it must be established 
to the satisfaction of the Court that the matter 
which is sought to be concluded on the principle of 
rea judicata not “only might have been made ‘a. 
ground of defence or attack in sush former suit, but 
piv that it onan = have been 80 made. “fp. 394, 
go}. 1 
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Where the evidence in support of one ground ig 
such as might be destructive of the other ground, the 
two grounds: need not be seb up in the same suit, 
[p. 894, col. .]- . = 

Asa matter of law,.a defendant can put forward 
inconsistent pleas, and it is for the Court to take 
this fact into cénside "ation in coming to the conclu. 
sion whether the Pluvas are well- founded. Lp. 304, 
col. 2.] 

Appeal from » deoision of the Dist iot 
Judge, Shahabad, dated the dth May 1919; 
reversing that of the unus Buxar, dated 
the 2nd June 1918. ^ 


Mr. Parmeshwar . Dayal, for tbe Appel- 
lant. i j 
Messrs, Sambhu- Saran and - Bhagwan 
Prosad, for the Respondent. j 


JUDGMENT. 

Das, J.—This appeal has been argued with 
great persistense and ability by Mr, Parmesh- 
war Dayal on behalf of the appellants, but I 
am unable tosay that the jadgment of the 
lower Appellate Court is wrong on any 
point of law. 

The plaintiffs Nos. 1 to 5 are the admitted 
proprietors of the land in dispute, Plaintiffs 
Nos: 6 to 10 are the mortgagees and their. 
suit is to resover possession of the disputed 
land ‘from the defendaüts ‘who have been 
resorded in the Record of Rights as mort- 
gagees under au unregistered mortgage of the 
18th December 1903. 

In order to appreciate the argumenta whieh, 
have been advanced before us, it ig nesessiry: 


; to deal with eertain antecedent events. 


` The plaintiffs Nos. 6 to10 olaim that on ikë: 


llth July 1911 the plaintiffs.Nos. 1 to ¿ mort. 


gaged thedisputed land and exeouted a register. 
ed mortgage doeumgnt in their favour, In 1911 
there was a suit by the defendante against: 
the plaintiffs for a declaration that the lands. 
of which they were admittedly in possession. 
were their gu:ashta lands. That suit failed. 
Meanwhile,the Reeord of Rights was published. 


| whioh recorded the defendants: as being in 
` possession of the disputed . land under an 


unregistered mortgage. Although the plaint-- 
iffs sueceeded in the previous litigation 
againat the defendante, it appears that they ‘ 
failed to., get possession. masmuoh as the 
Criminal, Court, on the: basis of the entry. 
in the Resord of Rights, held that the defend- 
ants were in possession, The present suit 
was thereupon instituted $n order to eject the 
defendants. 

„The lower, Appellate Court. has гоше -taa 
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the- esnelusion that the defendants have a 
valid title to tbe land in dispute as morte 


gagees, the mortgage having been exeauted- 


in their favour at some time: before 1889; 

It was urged, in the first place, by Mr. 
Parmeshwar Dayal on behalf of the appellants 
that the Court was precluded from trying.the 
issue raised by the defendants by virtue of 
Explanation 1V of section 11 of the Civil 
Prosedure Code. 

Mr. Parmeshwar Dayal's argument is, that 
it was open to the defendantsin the previous 
litigation to put forward their title as mort- 
gagees: They did not put forward their 
title as mortgagees and, therefore, the issue, 
whether the defendants are mortgagees iu 
respect of the disputed land, must be held 
to have been eonstruotively in issue in’ the 
former litigation. 

Now Explanation IV runs as follows :— 

“Any matter whioh might and ought to 
have been made a ground of defenoe or attaok 
in вові former suit shall ba deemed to have 
been a matter directly and substantially in 
issue in sush suit," It will be noticed that 
the Legislature’ has deliberately used two 


expressions "might and ought”, and, in my. 


view, before any argument oan be advansed 
on the language employed in Explanation 1V 
of sestion 11, it must be established to the 
satisfaction of the Court that the matter not 
only might have been made a ground of 
defeuce or attask in sush former suit but 
further that it ought to have been so 
made, 

The question whioh we have to determine, 
therefore, ia this; Could the defendants have 
put forward their claim as mortgagees in 
the previous litigation Р They, of course, might 
have:done so, but onght they to have done 
so? It seemsto ma thatthe evidence in 
support of one claim, namely, the claim of 
kashtkars would -have been destructive of the 
other claim, namely, the slaim as mortgagees. 
Iam unable to say that, in auch cirenmstances, 
the defendants ought to have put forward 
their claim as mortgagees in the previous 
litigation. ` 

I fully sonour in the view expressed by 
Mr. Mollah in his well known book on Civil 
Prosedure Code; namely, “where the evidence 


in support of one ground is snah as might 


be destruetive of thé other ground, the two 
grounds need not be seb up in the same 
guit", And itappears to me that this is 
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supported by a desision of the Bombay High 
Oourt in the ease of Mahomed Ibrahim V. 
Hamja Mahomed Ally (1), That desision was 
based upon an earlier desision of the sij 
High Court where the following passagd 
озопггай : : 2 


“Rolativa rights and daties of owaer and. ` 
trespasser on the ona. hand and of mortgagor. 
and mortgages on the other are wholly 
different and failare іп a suit of simple 
ejesbment does not, in our opinion, in any 
way bar the plaintiff in a subsequent suit: 
to enforee his right to redeem as mori. 
gagor." 

The first contention advansed on behalf 
of the appellant must assordingly fail. 

It was next argued by Mr. Parmeshwar 
Dayal that the defendants should not lave 
baen allowed io take up an inconsistent 
attitude. The basisof the argument is that 
опе of the original defendants, Ramdhin; ih 
this enit olaimed the land as his guzashta land 
notwithstanding the desision in the previous: 
litigation, Ramdhin died and ‘Bacha was 
substituted in his plase. Basha put in œ- 
written statement in whioh, for the firat time, 
he olaimed the land in dispute ач mort- 
gagee, 

Now [quite agree that this is a matter 
whish the Courts bslow воп] properly have 
taken into consideration in determining the 


- question whether the olaim put forward on 


behalf of the defendants was well-founded. 
But Iam unable fo say that there was no 
right at all in Bacha to put forward an 
insonsistert defence in his written statement, 
So far as I know, inconsistent pleas are 
allowed,and it was open to Baosha’s father 
Ramdhio to amend the written statement 
and introduce an inconsistent plea. Ram- 
dhin died and Basha was substituted in his 
plaso and І oan see no ground whatever for 
holding that the Court of first instanae was 
wrong in point of law in allowing Basha to 
put forward an inconsistent plea. As. I have 
said before, this is a matter whioh the Courta' 
below might properly havetaken into воп: 
sideration in determining the question 
whe hor the olaim put forward. was wall- 
founded Воб that was-a matter entirely for 
the Courts whish have to deal with facts; 
we are not soneernad with that point, 17 


(1) 12 Ind. Сая, 387; 35 B. 527; 13 Bom. L. В... 
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hold that, as a point of law, it was open to 
Bagha to take up an inconsistent position, 
The last ground urged by Mr. Parmeshwar 
Dayal is that, in any event, he has got в 
registered mortgage dosument in his favour 
and is entitled to priority over the defend. 
ants who admittadly had an unregistered 
dosument in their favour. The astion, it 
must be remembered, is not an action to 
enforae the mortgage; it is an astion in 
ejestment. Mr. Parmeshwar Dayal has 
taken us through the relevant sestions in 
the Transfer of Property Act and Rogistra- 


tion Aot for the purposes of satisfying us- 


- that a mortgage above Hs. 100 is oompul. 
Borily registrable and is not admissible: in 
evidenes unless it is во  rez'stered, The 
point, however, is whether tha mortgage 
upon which the defendant relies was exesuted 
віпве the two Acts upon whieh Mr, Раг. 
meshwar Dayal relies came into operation. 
The defendants in their written statement 
say that the mortgage was exesuted in their 
favour more than sixty years ago, If that 
is right, then the dosument was executed 


before either the Transfer of Property Ast .445 


or the Registration Ast was passed. The 


lower Appellate Court has resorded a finding’ 


that it was exesuted ‘sometime before 1889, 
Mr, Parmeshwar Dayal oomplains that 
there is no presise finding on this point. The 
answer to that argument is that the point 
has been argued for the first time in this 
Court. If the point had been taken in the 
Courts below or in the plaint no doubt it 
would have been necessary for the learned 
Distriot Judge to record a precise finding on 
this point. Mr. Parmeshwar Dayal argued 
before us that it was open to him to argue a 
point of law although it was nob takenin 
the pleadings. I quite agree that it is open 
to him to argue on auy points of law before 
us, but Iam of opinion that he aan only 
argue sush points of law on the fasta found 
by the lower Appellate Court. His complaint 
that thera is no presiss finding on the 
question when the mortgage bond was 
executed. in favour of the defendants has no 
substance whatever, in view of the fast that 
he never took this point in the plaint, nor 
did he argue this point in any of the Oourts 
bslow. Ваё assuming that we indulge the 
appailants to this extent, that we assum» in 
their favour that tha dosumsnt was exesuted 
Sinee'the Transfer of Proparty Act and the 


Registration Ast same into operation, Inam 
of opinion that they are in no better posis 
tion. Itis found by the Courts below that 
the predeeessora-in-interest of the plaintiffs 
Моз, 1 to 5 pat the defendants in possession of 
the property after exeouting thé unregjatered 
dosument in their favour, The position of 
the defendants, therefore, is this. Thera: ié 
an unregistered dosament in their favour and 
they ara іп possession of the property, The 
law is quite clear and has been settled by the: 
elaga of oases of whioh Walsh v. Lonsdale 
(2) isan example. If authority bə needed 
for the proposition, it will bə found in the 
desision of Sir Liwrense Jenkins and Sir 
Asutosh Mookerjes in the sase of Piichha 
Lal v. Kunj Behary Lil (8). In my opinion, 
the judgment of the learned Distrist Judga 
is right and must be upheld. 
І would dismiss this appeal with eosts. 
Anasi, J.—I agree. 
Appeal dismissed, 


(2) (1882) 21 Oh, D. 9; 52 L, J. Ch. 2; 46 L, T, 858; 
1 W. R. 109. 


81 W. R. 109. 
(3) 20 Ind. Саз, 803; 19 О. L. J, 218; 18 C, W., N 
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CALOUTTA HIGH COURT. 
AppazaL FROM ÁPPELLATE Decsex No, 2195 
or 1918, 

July 8, 1920, 

Present :—Sir Asutosh Mookerjee Kr., 
Asting Ohief Justioo, and Justiee 
Sir Ernest Fietsher, Кт. 
SURENDRA NATH MITRA AND ANOTHER 
— PLAINTIFFS — ÁPPZLLANTS 
versus 
Тик SECRETARY or STATE rog INDIA 
їх COUNCIL —DarixNDANT—RESPONDENT,. 

Bengal Alluvion and Diluvion Regulation (XI of 
1825), s. 4 (3) —Chur thrown up in large navigabl 
viver— Parties, rights of, how to be determined, 

The questionof title to a chur thrown up in в 
large navigable river must be determined with 
reference to the condition of things prevailing at the 
tima when the chur was firat formed, and with refer. 
ence to the terms of section 4 (3 of Regulition XI 
of 1825 : butbefore applying this provision the Court 
must determine whether the bed.of the river in 
which the ekur is formed is the property of an indi. 
v or ія publie domain. [p, 896, col. 2; p.397, col. 
1, 
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. .. Appeal against the deeree of the Addi- 
tional Distriet Judge, Bakargange, dated the 


2nd, сЁ September 1915, affirming that of. 


the Subordinate Judge, Sesond Court of 
that. Distriet, dated the 3Cth of April 1917, 
FAOTS .appear from the judgment. 

‚ Babu Dwarkanath Ohakravarty “(with him 
Babu Nando Gopal Banerjes), for the Appel- 
lgnt.—We are entitled to the entire chur. 
Reads. sestion 4 clause (3) of Regulation 
XI of 1845. If the bed of the river where- 
on the. chur has been thrown isthe property 
of the plaintiffs, it is elear that the Govern- 
ment ean have no elaim to it. 
found that the ehaunel whish now separates 


the--chur in dispute from the main land * 


runs over land whioh was originally in- 
eluded. in the plaintiffs żalug. It is thus 
elear that а part of the bed of the river is 
the property of the plaintiffs, Refers to 
Ahmadi Begum v. Mahasy Taraknath Ghosh 
(1). The question to be gone into in a 
ease like this has not been "properly investi- 
gated: by the Oourts below. Refers to 
Lopes v. Muddun Mohun Thakoor (2), Hursahat 
Singh v. Syud [лоў Ali Khan (8) and 
Anand Hari Basak v. Secretary of State for 
India (4). 

Babu Ram Charan Mitter (with him Babu 
Surendranath Guha), for the Respondent.— 
The plaintiffs cannot claim the entire chur. 
Ido not dispute the title of the plaintiffs to 
the portion. of the chur whish has been 
awarded to them on the prinsiple of re-for- 
mation in situ, Unless the whole of the 
bed of the river is proved to belong to the 
plaintiffs, they sannot defeat the title of 
Government under Regulation XI of 1325. 

Babn Dwarkanath Ohakravarty replied, 

s... JUDGMENT, 

Моокивзав, Aore. О. J.—This is ап 
appeal by the plaintiffs in a suit for resovery 
of possession of land on deolaration of title. 
The plaintiffs are the owners of two taluks 
Nos. 1730'and 1745, salled Mauzas Guli and 
Pakhis, and ‘they olaim the disputed chur 
by virtue of their title to these two taluks. 
The Seeretary of State for India in Counsil, 
who ів іп possession of the island, claims 
* (1) 21 Ing Cas 288; 18 С. L. J. 399; 17 0. W, М. 


1178. | f 
na 18°M, 1. А. 467 at p. 475; 5 B. L. В. 621; 14 W, 
R. P. O. T1; 20 Я. Е; 626; 2 Suth. P, О, J. 886; 2 Sar. 


‚ O. 3; 594. eer , 
s ‚14 B. L. В. 288, 


"(8)2 I. A. 28, 28 W: R. 
(4) 8 O. L. J. 316, 


INDIAN. GASES. 
SURENDRA NAYA MITRA V. SEORETARY OF STATE FOR INDIA. 


It has been. 


, between 


(1921 


it asa chur thrown up in the midst of a 
publio navigable river Agunmukha. The 
thak boundaries of the faluks owned by the 
plaintiffs bave been re-laid and there is na 
doubt that a part of the chur in dispote has. 
re-formed on the site of what was originally . 
ineluded in the taluks held by the plaintiffs. 
The chur, at the time of the institution of 
this suit, was separated from the main land 
of the taluks by a narrow channel The 
Oovrts below have given the plaintiffs a. 
desree for sush portion of the land of the 
chur as has been proved to lie within the 
thak-boundaries. The plaintiffs sontend, - 
however, that they are entitled to the entire, . 
chur, and that is the point for determination . 
in the present appeal, 

The respeotive rights of the parties must 
be determined with referense to the terms 
of clause (3) of sestion 4 of Regulation XI. 
of 1825 whioh is in these terms :—‘‘ When, 
а chur or island may be thrown up in a 
large navigable river (the bed of whish is. 
not the property of an individaal), or in 
the ses, and the shannel of the river or sea, ' 
such island and the shore may: 
not be fordable, it shall, according to the. 
established usage, be аб the disposal of 
Government.” It is plain that, before this 
provision is applied, the Court must deter. 
mine whether the chur or island bas been 
thrown up in a large navigable river the bed 
whereof is not the property of an individual., 
Unless it is established that the bed of the 
river is not the property of an individual, 
title eannot vest in Government ; in other 
words, title vests in Government if the bed, 
of the large navigable river is publis domain., 

Now, in the case before us, it has been 
proved that what is now apparently a part 
of the bed of the river, was not pnblie 
domain, besause it is insluded within the. 
thak boundaries of the taluks held by the 
plaintiffs, that is presisely the portion in 
respect whereof а dearee has been made in 
favour of the plaintiffs, In the next place, 


- it is elear that the shannel of the river whieh , 


is mientioned in olause (8) of section 4is а. 
shannel the bed of whieh is not the pro. 
perty of an individual, The Courts below 
have overlooked this orusial point in the 
determination of the rights of the parties. - 
In the present ease, it has been found that 
the shannel which now separates the chur 
from the main land runs over land whieh was . 
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originally ineluded in the taluk held by 
the plaintiffs. The chur has thus formed in 
a large navigable river, but sontrary to 
what usually happens [Ahmadi Begum v. 
Mahasy Taraknath Ghosh (1)}, part of the 
bed of that navigable river is the property 
of an individual, namely, the plaintiffs, 
From this the plaintiffs sonterd that the 
-entire chur belongs to them, This, however, 
‘does not follow. No doubt, the portion of 
the chur formed оп that part of the 
chur of the river-bed whish is inoluded 
within the ак boundaries of {һә 
taluks owned by the plaintiffs has been 
rightly deéreed to them, оп the prineiple of 
re-formation tn situ enunciated in. Lopes v. 
Muddun Mohun Thokoor (2) and extended in 
Hursahat Singh v. Syud Lootf Ali Khan 
(3), Anand Hart Basak v, Secretary of State 
for India (4), but unless the remain. 
der of the chur is proved to have subsequent- 
ly aeereted to the re-formation, there could 
not be even a plausible foundation for the 
claim of the plaintiffs thereto. For it is 
sonceivable that. the portion of the chur 
‘which lies outside the boundaries of the 
taluks held by the plaintiffa was formed 
first and extended westwards on the part of 


the bed ineluded within those boundaries. - 


In such circumstances, title to the portion 
"which eould be rightly regarded and has 
been properly treated by the Court below as 
re-formation on the site of the taluks held 
Љу the plaintiffa would not support a claim 
to the remainder of the okur whioh had 
formed first, 

A farther question, however, will require 
'sonsideration, namely, does that portion of 
the bed of the large navigable river in which 
the chur has been formed and whioh lies 
‘outside the limits of the taluks held by the 
plaintiffs, form part of the publics domain, 
br is it also the property of a private indivi- 
dual. This question’ has not baen investi- 
gated by the Courts below where the assump- 
tion was apparently made that sush portion 
ofthe river-bed was publis domain. It is 
nesessary to investigate this matter before 
the respective rights of the parties вап be 
determined. We may further point out that, 
as was laid down by the Ful] Benoh in 
Budroontssa Ohowdhrain v, .Prosunno Ооотат 
Bose (5), the rights of the parties must ‘be 


* 65) 14 W. R. (F. В) 25; 6 B, L, В. (F, B.) 265; 
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determined with referense to the conditions 
of things at the time when the chur first 
formed. These are points which have been 
overlooked, certainly by the Distriet Judge, 
if not also by the Subordinate Judge. There 
is thus no essape from the sonelusion that 
the ease has not been properly tried, 

The result is that this appeal is allowed, 
the deoree of the Distriot Judge set aside 
in so far as he has dismissed part of the 
olaim and the ease remanded to the Court of 
first instance to be re tried with reference to 
the observations we have made. The parties 
will be at liberty to adduee such evidence 
as they may consider necessary to support 
their respective allegations, Costs in all tho 
Courte up to the present ‘stage will abide the 
result, The dearee of the District Judge, in 
so far as it oonfirms the deoree of the 
Subordinate Judge decreeing part=of the 
claim, will stand unaffeoted. ae: 

FLETOAER, J.—I agree. 


Appeal: allowed, 


. MADRAS HIGH COURT, 
Szoonp Огт АРРЕА No, 1368 or 1918. ^ 
January 15, 1920. |, х 
Present :— Mr. Justice Sadasiva Aiyar _` 
- and Mr, Justice Spencer, E 
7 MUTHU PILLAI AND ormers— >+. 
Devenpants Nos. 1 TO 4— APPELLANTS- 
с versus : 
VEDA VYSA OHARIAR (npzcrasgD) 
AND ANOTHER— PLAINTIFFS— ; 
RESPONDENTS. . : 
Civil Procedure Code (Act V. of 1908), s. 11—Res 
judicata — Previous suit, finding in—Finding, whether 
necessary for basis of decree—Jnsertion of Siding in 
decree, effect of—Ejectment, suit -Jor—Finding that 
parties were mortgagor and mortgagee, whether operates 
ав res judicata in subsequent suit for redemption, 


In order that в finding on a partioular issue in a 
previous suit may operate as resjudicatain a subse- 
quent suit, it is not necessary that that finding should 
form the basis ofthe decree in that suit, but the 
insertion of the finding in the decree of its omission 
therefrom as also ita bearing on the general result 
of the suit, naturally form elements in sonsiderings 
whether the matter has Been directly and substan. 
“tially in issue in the previous suit. [p. 401, col.'2.] 

In а previous euit the plaintiff sued tho defendants 
in ejectment as trespassers and the latter: pleaded 
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that neither the plaintiff nor his predecessorz-in-title 
were owners of the property and that the defendants 
were usufructuary mortgagees .from some third 
“persons who were the real owners, Both the Trial 
and Appellate Courts found against the defendants’ 
plea but dismissed the plaintiff's suit on the finding 
that the mortgage to defendants was by the plaintiff's 
predecessors and an action in ejectment was not 
maintainable. In the present suit for redemption 
of the mortgage the defendants controverted the 
plaintiff's title, pleading that the finding in the prior 
suit that they were mortgagees from the plaintiff's 
predecessor was not res judicata: 

Held, that though the finding was not the basis of 
the decree, as the question of title was directly and 
substantially in issue, the finding operated as res 
judicata in the present suit. [p. 400, col, '.] 

Rama Krishna Naidu v. Krishnasami Naidu, 52 

Ind. Сав. 84; 9 L. W. 180; (1919) M. W. N. 7; 25 M. 
L. T. 85; 86 M. L. J. 64], and Varathayyangar v. 
Krishnasami, 10 M. 102; i1 Ind. Jur. 102; 8 Ind. Dec. 
(м. в.) 821, followed. 
" Run Béhadur Singh v. Lucho Koer, 11 O. 801 
(P. C.): 12 I. A. 23; 4 Sar. P. C. J, 602; 9 Ind. Jur. 202; 
6 Ind. Deo. (м. 8.) 960, Kelu Nambiar v. Chathu 
Nambiar, 52 Ind, Cas. 258; 9 L. W. 84 26 M. L, T- 
66; 1919) М, W. N. 84, Secretary of State v Sami. 
natha Kownden, 12 Ind, Cas. 167; 37 M. 25; 10 M. L. T, 
291; (1911) aM. W. N. 208; 21 M. L. J. 947, Achanta 
Venkatasuryanarayana v. Shiva Sankara Narayana, 
27 Ind, Cas 861; 2 L. W. 101; 17 M. L. T. 85, Gurdeo 
Singh v. Chandrika Singh, 1 "Ind. Cas. 918; 36 C. 193; 
5 О. L. J. 611, distinguished, 

Mota. Haliappu у. Vithal Gopal Habbu, 86 Ind. Cas, 
74; 40B. 662; 18 Bom. L. R. 712, approved. 

Thakur Magundeo v, Thakur Mahadeo Singh, 18 C. 
647; 9 Ind. Dec. (x. s.) 482, not approved. 

Sesond appeal against the deores of the 
Court of the Temporary Subordinate Judge, 
Катпай, at Madura, in Appeal Suit No. 
121 of 1917, (Appeal Suit No, $3 of 1917, 

` on the file of the District Oourt, Ramnad) 
preferred against the deoree of the Court of 
the Additionel Distriot Munsif, Srivilli- 
puthur, in Original Suit No. 17 of 191°, 
(Original Suit No. 655 of 1913, on the file of 
the Court of the Prineipal раге Mansif, 


Brivilliputhur. 


FAOTS appear from the РТИ 
Messrs S. Somasundaram Pillat and М, 
Vedachalam Pilli, for the Appellants.—The 
desree in the prior suit by plaintiff, Original 
Suit No. #11 of 1908, does not operate as 
res judicata against the first defendant. The 
finding that defendants were usufruetuary 
mortgagees under plaintiff's predesessor-in- 
title was not the basis of the deeree in that 
suit. Unless the finding was incorporated 
“in the decree and the deoree was based on the 
finding the finding will not operate as res judi- 
саја in a snbsequent suit. It is open to the 
‘defendants to plead, as in the prior guit, 
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that neither the plaintiff nor his predesessor- 
in title was the owner of the property. 
See Run Bahadur Singh v. Lucho Koer (1), 
Thakur Magundeo v. Thakur Mahadeo Singh 
(2), Kelu Nambiar v. Ohathu Nambiar (3). 
Though the defendants appealed against 
that finding it was поё necessary for them 
to have done so as the deeree was in their 
favour. The matter has not been finally 
desided. There was also no second appeal 
to the High Court so that there could be 
no finality. 


Mr. 0, V. Anantha Krishna Atyar, for the 
Respondents: ~The finding, thougb not the 
basis ofthe desree in the prior suit, was a 
finding on a matter direstly and substan- 
tially in issue between the parties. To 
allow a matter that has been contested and 
finally set at rest to be re-opened would be 
in opposition to the principle governing the 
doctrine of res judicata, Two competent Courts 
have given a decision on the nature of the 
defendants’ possession in а prior suit bet- 
ween the saine parties, When the defendants 
file an appeal against a finding even though 
the suit was dismissed, that finding on 
appeal is rds judčonta in a subsequent suit bet-- 
ween the same parties. See Sooromones 
Dayee v. Suddanand Mohapatter (4). The 
mattar was fully sonsidered by Sadasiva 
Aiyar, J. in Rama Krishna Naidu v, Krishna- 
samt Naidu (5), where the conclusion is 
reached that a finding on а matter sub- 
stantially in issue is res judicata though the 
party against whom it was recorded eventually 
sueseeded in the oase. See Achanta Venkata- 
suryanarayona v. Shiva Sankara Narayana (6), 
and Anusuyabat v. Sakharam Pandurang (7). 
This case falls under the fourth olass ennmerat- 
ed. by Seshagiri Aiyar, J., in  Muthaya 
Shetti v. Kanthappa Shetti (8), where the 
decision on an issue is nesessary for the 


(1) 11 0. 301 (P. 0.); 121. 4. 23; 4 Bar. P. 0. J. 
602; 9 Ind. Jur. 202; 5 Ind. Dec. (x. s.) 960, 

(2) 18 О. 647; 9 Ind Deo. (m.s. 482. 

(8) 52 Ind. «as. 268; 9 L. W. 84; 25 M. L. T, 
(1919) M. W. N 34. 

(4) 12 B. L. В 304 at p. 815; 20 W. В. 377; L As 
Sup. Vol. 212; 3 Bar. Р, O, J. 285, 

(5) 52 Ind. "Cas. 84; 9 L. W, 180, (1919) М. W, М, 
7; 26 M. L, T. 88; 36 М.І, J. 641, 

(6) 27 Ind. Ces. 861; 2 L. W, 101; 17 M. L, T 
85, + 
e 9 B. 464; 4Ind Deo. (N.5.) 812. 
(8) 45 Ind, Cas. 976; 7 І, W, 482: 84 M, L, J. 481; 
28 M. L. T, 29]; (1918) M. W. М. 884, 
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desision of the suit but the party against 
whom it is given eapnot appeal. 
JUDGMENT. 

Sapasiva Алтав, J.— The defendants Nos, L 

to 4 are the appellants. The suit was brought 
ior the redemption of plaint landa alleged 
o have been mortgaged with possession by 
the plaintiff's predesessor-in-title in Marsh 
1875 for Ra, 20. The suit was brought on the 
14th December 1913. 

In a previous suit, Original Suit No. 211 
of 1908, the present plaintiff sued the same 
"defendants Nos, 1 to 4 in ejeatment on the al. 
legation that the defendants trespassed upon 
dhe land sometime in 1900. The defendants 
-sontended that tbe plaintiff's predeoessor- 
in-title and the plaintiff were never owners 
and they set up title in themselves as usufrua. 
taary mortgagees from a third person whom 
they set upasowner. The District Munsif 
found in that suit that the mortgagor of 
fhe defendants had oth: right in the property 
under the plaintiff's predesessor-in-title and 
though the defendants’ case that their mort. 
“Bagor was the owner was false, they could 
'resist tbe plaintiff's olaim to ejest them 
as trespassers as they were entitled to be 

paid what was due to their mortgagor (ав 
mortgagee) before possession could be given 
to the plaintiff in redemption. (The plain- 
tiffs’ oase in that suit was that, though 
‘there was A mortgage for Rs, 20 in favour of 
the defendants’ mortgagor, that mortgage had 
Been redeemed long ago by the plaintiff's 
predesessor-in-title), That alleged redemption 
was found against in that suit, Against;the 
deeree of the Distriot Munsif dismissing that 
suit on those two findings, namely (1) that the 
plaintiff was the owner of the land but he 
was not entitled to possession, as the lands 
were outstanding on mortgsge and the suit 
was not brought for redemption of mortgage, 
and (2) that the defendants were not the 
mortgagees from an owner bnt could 
only slaim to be. paid the original 
mortgage-amount due to their mortgagor 
before parting with possession, there were two 
Appeals, Nos, 598 and 923. of 1911, filed in 
the Subordinate Judge’s Court of Ramnad 
by the plaintiff and the defendants геврев- 
tively, the plaintiff sontending in his appeal 
that the first conelusion of the Munsif that 
the plaintiff was bound to bring a suit for 
- redemption, besause the original mortgage 
had not yet been redeemed was erroneous, 
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and the defendants sontending in their erosse 


“appeal that the finding that their mortgagor 


was not the owner but only was himself a 
mortgagee under the plaintiff's predesessor- 
in-title and that, therefore, the defendants 
were liable to be redeemed was erroneous. 
The Snbordinate Judge by his judgment, 
Exhibit G., paragraphs 7 and 9, upheld both 
the findings of the Distriet Mansit and dis. 
missed both the appeals. 

It was under these sirsumatances that the 
present suit was brought to redeem the 
original otht made by the plaintiff's predeaesor- 
in-title to the defendants’ mortgagor, the 
defendants’ mortgagor having mortgaged to 
the defendants for more than the original 
mortgage.amount of Ба, 20 and hense, 
having prastioslly assigned his. original 
mortgage-right to the defendants for far more 
than its value, 

The lower Appellate Court considered that 
the defendants having appealed in the former 
suit to establish that they were not liable 
to be redeemed and that the plaintiff had 
no right to redeem and having failed in that 
appeal, they were barrel by res judicata 
from again setting up that the plaintiff was 
not entitled to redeem’ them. It, therefore, 
passed a decree for redemption on payment 
of the amount of Rs, 20 due under the 
original ойг of 1875, that ой having been 
held as existing unredeemed in the former 
suit. 

The contentions in the present second appeal 
‚вте found in grounds Nos, 2and 3, namely, 

"2. The lower Appellate Court should have 
found that the deeree in Original Suit No, 
211 of 19.8 does not operate as 76: iudicata 
against the first defendant. 

* 3. The lower Appellate Court ought to 
have found that the suit is barred by limita- 
tion by reason of adverse possession.” 

As regards the 3rd ground relating to 
adverse possession, а mortgagee cannot ref 
up adverse possession and henee there is 
nothing in that ground, The leürned Vakil 
for the appellant set up that, though there 
may not be limitation by adverse posses. 
sion, there might be limitation under Article 
134 of the Limitation Act, But that Artiele 
was not relied on inthe lower Court and 
that Article could only apply if the mortgage* 
to the defendants was made by the original 
mortgagee irnlappa Pillai purporting ta 
ast as owner and not as mere mortgagee, 
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"The dosument, Exhibit 5 of 1898, in favour 


of the defendants does not so purport and we 
‘area also поё bonnd to allow a point to be 


^ árgued not expressly raised in the memo. 


‘bandam of second appeal unless the plaint in 
its own allegations shows the suit to be 


"barred by limitation, whioh ia not the case 


here. 

'' Тһе contention most strenuously argued was 
„the other question of res judicata, 16 was 
‘argued that though the defendant expressly 
“appealed i in the former 8016 to get rid of 
“the finding of the Dietriot Munsif in that 
"litigation the finding, namely, that the defend. 
‘ants were only mortgageos and Њаё the 
“plaintiff sould redeem them by paying up 
the original mortgage-amount, and though 
‘they failed in that appeal, they need not 
“and even could not.bave appealed against 
the Distriot Munsi's judgment which dis- 
“missed the suit, and, therefore, the deoision 
"against them was not res judicai 1, But their 
‘Lordships of the Privy Council in Soorjomont 
*Dayee v. Suddanani Mohapattsr (А) held 
“that where the defendant filed an appeal 
‘against a finding notwithstanding the suit 
‘itself had been dismissed, that finding on 
appeal was res gudicata in a second suit 
‘between him and the plaintiff, There is, 
‘therefore, nothing in thia argument. 


"= As regards the other argument based on 
Run Bahudur Singh v. Lucho Koer (1), Phakur 
‘Magundeo v. Thakur Mahadeo Singh (2) and 
other Bombay and Allababad oases following 
Thakur Magundeo v. Thakur Mahade» Singh 
(2), I need. only say that I considered the 
:whole question anxiously in Rama Krishna 
Naéiu v. Krishnasamt Naidu (5), and came 
Xo the eonelusion that the Full Bench deoi- 
-Bion in Níamut Khan v. Phadu Buldia (9), 
was wrongly dissented from in the subse- 
-quent Caloutta oases and that a statement of 
their Lordships of the Privy Counail in Run 
:Bahadur Singh v. Lucho Ков" (1) was unduly 
stretshed in those subsequent desisions and 
1 followed Vargthayyangar v, Krishnasamé (10), 
Jn fact, the present case is almost exactly on 
call fours with Varathayyangar v. Krishnusami 
(10), whigh has never been dissented from 
dn this Court, I have had ths advantage 


oes 319 (F, B.);7 б.р. B. 227; 3 Ind, Deo, 
209. 
barn 10 М. 102; 11 Ind. Jur, 102; 8 Ind. Deo, (м. в.) 
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of reading the judgment to be pronouneed by 
my learned brother in this oase and I am 
glad that he supports the desision in Rama 
Krishna Naidu v. Krishnasami Naidu (5). 

No desision of this Court subsequent to 
Rama’ Krishna Naidu v. Krishasaamt Naidu 
(5) has been quoted before .us dissenting 
therefrom. : 


The learned Vakil for the appellant adopt- 


‘ed the oriticism of that judgment in Rama 
"Krishna Natiu wv. Krissnasamt Naidu (5), 


found in 37 Madras Law Journal (Journal 
part 3) pp, 1 to 15, Having earefully considered 
those criticisms, І see no reason to shange my 
view, especially as the learned reviewer after 
vainly trying to distinguish or explain 
Varathayyanyar v. Krishnasamt (10), finally 
a. E 
it must be treated ав 
bad law." : 


I, therefore, agree with my learned brother 
that the sesond appeal should be dismissed 
with coats. Time for redemption is extended 
to three months from this date, 

Spaxcer, J.— The second appeal has been 
argued on a question of res judicata. The 
present plaintiff brought а prior suit against 
the present defendants Nos. 1 to 4 for pose 
session of the northern half of ' Survey 
No. 851, whioh is the subjest of the present 
suit. That anit was dismissed on the ground 
tbat the first defendant was holding the pro- 

perty as a usufruetuary mortgagee and that 
the suit in ejectment sould not be converted 
into one for redemption, There was an 
appeal and а oross-appeal, with the result 
that the first Court's desree was confirmed. 
Now that the plaintiff has brought this suit 
for redemption, the first defendant wishes to 


‘deny the original оё mortgage under whioh 


he got into possession as sub-mortgagee from 
the mortgagee and to set up a oase of 
absolute title, The Subordinate Judge “has 
held that he cannot do this, and [ have no 
doubt that the Subordinate Judge is right, 
Undoubtedly, the matter of the mortgage 
was direotly and substantially in issue (to 
use the words of seation 11 of the (ode of 
Civil Procedure) in Original Suit No, 211 of 
1908 as the finding of the two Courts that 
the mortgage was subsisting led to the dis- 
missal of the plaintff's suit, It is argued by 
the appollant’s Vakil that, beaause the deares 
in that snit was in favour оѓ" һе ‘party ^ 
Against whom the -Ending was resorded, “the 
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matter has not been finally decided. It is 
true that, in tha former litigation, thera was 
no sesond appeal to the High Court but 
this was because the question as to the 
existense of a mortgage-right was one purely 
of fast and consequently the parties had no 
right ‘of sesond appeal In every other 
sense the matter was finally desided. The 
decision of this issue was in favour of the 
defendants in that suit in so far that ib had 
the effect of causing the plaintiff's suits to 
be dismissed, but it operates against their 
eontentions in this suit in which the relief 
alaimed by the plaintiff is different from 
what it was before. The rule of res judicata 
Shas baen desaribsd by the Privy Council, 
quoting the maxim interest reipublice ut ni 
finis lium and the commentary of Lord 
Coke thereupon, in Skeoparsan Singh v. Ват: 
nandan Prasad Narayan Singh (11), as being 
" founded on ancient preoedent and diatated 
by a wisdom whioh is for all time." ' To 
allow the defendauts to raise this question 
of mortgage or absolate title which has опве 
been desided by two scmpstent Courte, and 
have it decided all over again merely for the 
reason that it is not now to their advantige, 
that they should be treated as mortgagees 
would be to  igaore every principle cf 
finality and to treat the dootrine of res 
judicata, as & dead letter. The appellant!s 
Vakil has quoted gertain deaisions of this 
and other High Courts whioh he sonsi- 
dera to be in favour of his olients, and it 
will, therefore, be necessary to deal with 
them. 
First, there is the desision of the Privy 
Council in Run Bahadur Singh v. Lucho Koer 
. (1), which has bean mush quoted and not 
always quite understood. My learned bro- 
ther ia Rama Krishna Naidu v. Krishnaswamt 
Naidu (5) has.distingaished this case, and 
` Т agree with his observations, Toe Privy 
Counsil expressed an opinion on ths fasts 
of that саве that the jadgment-of a District 
Munsif in a suit to resover rent was not 
conclusive upon a point, v/z, that of title, 
which was only insidental and subsidi- 
ary to the main question upon which the suit 
was desided when the finding upon that 
issue did not form the basis of the Court's 


desreo, and that the desision was not res 

(11) 33 Ind. баз, 914; 43 C. 694 at рр. 705, 108; 14 
A. L. J. 416; 20 О. W. N. 738; 18 Bom, L.R 897: 28 
O. 1. J. 621, (19:6) I M. W. N. 419; 20 M. L T. 1; 
8 L. w. 544; 81 M. L. J, 77; 48 I. А. 91 (P. Q). 
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judicata in a subsequent suit upon title in 
the Jour of a Subordinate Judge. My. 
learned brother rightly pointed out in his 
judgment that there is no condition іп. 
section ll of the Code of tae Civil Pross- 
dure that the desision of the partionlar issué 
should have been the basis of the decree. 
But the insertion of the finding in ques.. 
tion iu tha decree, or ita omission therefrom, 
as also its hearing on the general result 
of the suit, naturally from elements in the 
consideration of the question whether tha 
matter has been direatly and substantially 


. in issue in the former suit. Thakur Magundeo v. 


Thakur Mahaleo Singh (2). isone of the cases, 
which purports to follow Run Bahadur Singh 
v. Lucho Koer (1). 

My . learned brother and Napier, JJ, 
in Rana Krishna Naidu ү, rishna: 
sim? Naidu (5) dissented from the view 
expressed therein by a Bench of the Caloutta 
High Court. If a landlord sues to ejəot а 
tenant and succeeds on the defendant's plea 
of ocsupaney right, and if his anit fails for 
want of a proper notice to quit, the finding 
on the former issue ia res judicata in, sesond 
suit instituted after a due notice being given, 
So it was held in Matz Boliagpı v, Vithal 
Gopcl Habbu (19). 

In Thakur Mogundeo v, Thakur Мам. 
deo singh (2) this ooutrary view 
prevailed, but I prefer the Bombay view. 
With due respect I consider that Kelu Nambdur 
у, Ch tru Nambiar (3) goos too far in laying 
down that a dssision оп an issue іп an ap. 
pealable suit when tbe deoree is in favour 
of the parties against whom that deoision ia 
given is not а finaldeaision and in eonsider- 
ing that Ren Banadur Singh v, Lucho Kosr 
(i) is an authority for this wide proposition, 

In Muthaya .Shelti v, Капіларра 
Shetlt (3) it was rightly pointed out by an- 
other Bench, with reference to Explanation 2 
ta section 4 of the Oode of Civil 
Prosedure, that the test of res judicuta 
does not depend on the right of appeal, 
In that case the second suit, as in the oase 
before us, was one for redemption and the 
finding in the first snit whether there had 
been a mortgage or asale was held to» ba 
ves jud.cita between the same parties or their 
representatives in-interest, , Mr. Justice - 


(12) 36 Ind. Cas. 74; 40 B. 662; 18 Bom, L, В, 
712. 
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Seshagiri Aiyar, for sonvenience of aonsiders- 
tion, divided oases of res judicata into four 
classes, The fourth olass consisted of cases 
in which the desision upon the isane is 
resessary for the desision of the euit but the 
party against whom itis given cannot appeal 
as the final deoree is in his favour Even 
во, he held that tke deoision on the issue 
would be res judzcata. The present oase 
would fall in that class. 

Secretary of State v, Swamtnatha Koundan 
(13) cited by the appellants’ Pleader, а oase to 
whieh I was a party, is not really an authority 
on the law of res gudtcaia. The question we 
had to deside was whether a party who was not 
adversely affected by a deoree could appeal 
against an adverse finding recorded in the 
judgment alone. Weanswered that question 
in the negative and а similar question was an- 
8wered in the negativein Achanta Venkatasurga- 
narayana v. Shiva Sankara Narayana (6) by 
the learned Chief Justise and Seshagiri Aiyar, 
J., upon the point whether the decision of a 
question as to the invalidity of an adoption 
would operateas res judicata there is no disous- 
sion of the law but a mere reference to Run 
Bahadur Singh v, Lucho Koer (1) and Parbatty 
Debya v. Mathura Nath Baner;ee (14), 

Parbati Debya v. Mathura Nath Baneriee 
(14) is another of the deoisions of the Calcutta 
High Court upon the doctrine of “basis of 
the deerée" which my learned brother declined 
in Rama Krishna Naidu ү. Krishnasamt 
"Naidu (5) to follow. 

In Anusuyabat v. Sakharam Pandu- 
rang (7), it was rightly otserved 
that an appeal would not lie against an 
unfavourable finding in a suit when the 
deoree was in favour of the party appealing, 
The further observations in the same ruling 
as to there being no res judicata exeept when 
the party concerned had an opportunity of 
appealing are difficult to reconcile with those 
in Ми ауа Shetit v. Kanthappa Shetti (8), 

In Qhela Ichharam v. Sankalchand 
jetha (15) there was a finding on an isene not 
nesessary or material for the determination 
of the suit and it was held to lack the 
foree cf res*judicata. This desision is not in 
rojnt as in the case before us the finding 


118) 12 Ind, Cas, 167; 37 M. 25; 10. M. L. T, £01; 
(1811) 2 M, W, N*802; 21 М.І, J. 947, 
Ue Ind, Ces. 43; 400, 29; 16 0: „L. 4,8; 18 C, 


N. 877. 
Чи) 18 В. 597; 9 Ind. Deo, (x. s.) 907. 


INDIAN CASES, 


- (1091 


єз to the mortgage being subsisting eon. 
tributed materially to the dismissal of the 
former tuit, 

The oases in QGurdeo Singh v. Chand- 
ika Singh (16) and Kelu Nambiar v, 
Ohathu Nambiar (3) were soncerned with the 
finality of adjudication between co-defend- 
ante, which stand on rather a different footing 
from adjudications between plaintiffs and 
defendants, whose interests are p:tma facie 
conflicting. 


The Privy Council in Krishna Fehart Roy 
v, Banwari Lall Roy (17), aa to the deter- 
mination of the status of cne party in 
relation to the other, upon а material issue 
in a proper snit in a competent Court operat- 
ing as resjud'caía in a gesond suit between 
ike same parties, -is distinetly against the 
appellante’ present contention. І think that 
we should dismicess thia second appeal with 
costs. 


М. C. P. 
Appeal dismissed, 


(16) 1 Ind, Cas. 918; 36 О. 193; 5 C. L. J. 611. 
э 10. 144 (P. 0.5 26 W. В. 1; 21, A. 283; 3 Sar, 
C. J. 669; 8 Suth. P. О, J. 218; 1 Ini, Deo. (х. в.) 


CALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE Юковки No, 459 
or 1919. 

July 15, 1920. 

Fresent :— Mr. Justice Teunon 
and Mr Justice Newbould. 
KUMARI DASYA, wr»vow or 
RAM KUMAR DE-— Pra — 
APPELLANT 
versus 
Rant HEMANTA KUMARI DEBI, урот 
or Baja JATINDRA NARAIN RAI 
BABADUR-——DarzNDANT AND OTHERS 
— RESPONDENTS. 

Bengal Tenancy Act (ҮШ оў 1885), в. 50 (2; —Rent, 
fixity of, presumption as to— Tenant, status of. 


V here ib is found that a tenant bas, for more 
than twenty years, paida certain rate of rent, and 
there is no proof of any variation in therent at any 
prior pericd, the tenant acquires the status of a 


Vel, LAI. 
KUMARI DASYA t, HEMANTA KUMARI DEBI, 
tenant holding at a-fixed rent, and is entitled to Ње 
"benefit of the presumption as to tho fixity of the 
rent arising under section 5) (2) of ‘the Bengal 
Tenanoy Act, 

"Appeal against the deorae of the Spesial 
judge, Mymensingh, dated the 9th of July 
1918, reversing that of the Assistant Sattle- 
ment Offiser of that District, dated the 3lat of 
July 1917. . 


FACTS appear from the judgment. 

Babu Birendra Kumar De, for the Appel- 
lant.-My husband was the original tenant 
of the holding. It was transferred to mo 
by way of gift somewhere about the year 
1275 B. 8. The landlord resognised the trans- 
fer. I was thus admitted into the 
original tenaney with all ita insidents and was 
in fact the sussessor in interest of my 
husband. Sae per Teunon, J., in Abhoy Bar. 
‘kar Mozumdar v. Rajani Mandal (1), It has 
been found that the rent.payable in respect of 
the holding has not been changed for mora 
than 20 years. I am thus entitled to the 
presumption arising under seation 50 (2) 
of the Bengal  Tenaney Aot. This pre- 
sumption has not been rebutted by the 
defendant, 

Babu Surendra Ohandra Sen(with him Babus 
Amulaya Kumar Bhattacharjee and Ransari 
Lal Sarkar), for the Respondents.—There is 
no definite finding that the landlord re. 
eognised the transfer to the wife. Oa the 
other hand, our sasa was that the husband 
surrendered and then the wife took a new 
settlement of the holding, So that Abhay 
Sankar Mozumdar v. Rajani Mandal (1) does 
not apply. Refers to Sarat Ohandra Ghose 
v. Sham Ohand Singh Roy (2). 

Babu Briendra Kumar De was not ealled 
upon to reply. 


JUDGMENT. —This appeal arises out of 
a suit bronght by the plaintiff in the Court 
of an Assistnnt Settlement Offiser under the 
provisions of sestion 106 of the Bengal 
Teuansy Ast. In the Resord of Rights pra- 
pared under Chapter X of the Act the 
plaintiff was entered as a settled raiyat of. 
the village. Her «contention is that this 
entry is incorrest and that her status is, 
in fact, that of a raiyat holding at a 
fixed rent. The desision of the Court of 


ax 47 Ind. Cas. 359; 29 O, L. J. 371, 22 С. W. N. 
arch 14 Ind. Cas, 701; 32 €, 663; 160, L. J, 71. 
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firstinatanoa was in her favour. In the 
Court of first appeal, ї, e„ the Court of the 
Spesial Judga of Mymensingh the learned 
Jndge held that the plaintiff had succeeded 
in proving that the rent payable in respeot 
of the holding had remained at Ra. 12-6.0 
for more than twenty yeara and that the 
defendant had failed to prove any variation 


.in the rent at any prior period. Не next 


proseeded to hold that the predesassor of 
the present plaintiff, her husband, a person 
of the name of Rim Kumar, had transfor- 
red the holding to his wife somewhere 
about the year 1975, +. e,, some 49 yenara 
before suit, Aosording to the plaintiff, the 
transfer was by way of gift. Acsording 
to the defendant, the trausfer was by way 
of surrender on the partof the husband 
and а subsequent. settlement in the name 
or in favour of the wife. The first Oourt 
found that the story of surrender remained 
unproved. The learned Spseial Judge same 
to no finding as to whether the transfer 
was by way of giftor by way of surrender 
and whether the transaction of surrender 
and settlement was a real surrender or a 
benami опе. On this state of faots, acting 
under the provisions of sestion 103, Code of 
Civil Procedure, we have looked into the evi- 
dense and- we find that the only evidense 
addueed with regard to this question of 
surrender on behalf of the defendant is 
that of bis witness No. 2. The deposition 
of that witness is to the effeet that Ram 
Kumar surrendered and took re-settlement 
in the name of his wife, that is to say, 
his вава is that the во. свей surrender 
was merely a benam? transaction. It follows 
from this that the transaction was either 
by way of gift or by way ofa fiatitious 
surrender, in either саве, with a view to 
the admission of the wife into the original 
| That is also 
apparent from the finding thatthe landlord 
has failed to prove variation in the rent 
at апу period prior to twenty years before 
suit. In 1275 the rent was Rs. 12 6.0 and 
when the re.settlement was made in the 
name of the wife it was, as” in 
Judge finds, Rs. 12.6.0, In this view of 
the fasts, on the authority of the oase ra. 
ported in Abhoy Sankar Mozumdar у. Rajani 
Manial (1), we must hold that the re- 
eognition given by the landlord to the 
transfer te or re-settlement in -the name 
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of the wife had the effeotof admitting the 
wife ipto the original tenanoy held by Ram 
Kumar with all its ineidents and that she, 
therefore, besame the suecessor-in-interest 
of her husband. From thia it follows that 
the presumption that arises under the pro- 
visions of section 5C (2) of the Bengal 
Tenancy Ast has not been rebutted and 
that this appral muet, therefore, succeed, 
We aoesordingly set aside the deeree made 
by the Spesial Judge and restore the 
deeres made by the Settlement Officer with 
eosts in all Courts. 


Deoree set aside, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Orvin Appears Nos, 24 AND 25 
oF 1919, 
April 12, 1920. 

Present — Mr. Stuart, A. J. O., and 
Pandit Kanhaiya Lal, A. J. О, 
TILAK OHAND AND ANOTHER— PLAINTIFER 
—B4AÁPPELLANIS 1N ÁPPRAL No, 24 
ВЕНАВІ LAL-—PLA4INTIFF— APPELLANT 
IN ÁPPEAL No, 25 

2 Tarsus 
SHAMBHU SINGH AND OTAERS— 
DEFENDA NTe— RESPONDENTS IN BOTH, 
Adverse possession—Mortgagor and mortgagee— 
Limitation—Res judicata- Wrong decision, whether 
operates as res judicata. 


No question of adverse possession can arise as 
between mortgagors and mortgagees during the 
periods of limitation wichin which either of them can 
entorce their rights : nor can sny acquiescence by 
the mortgagor not amounting to release of the equity 
of redemption ba a bar or defence to a suit for 
redomption if the parties are otherwise entitled to 
redeem [p. 405, col 2] 3 

A wrong decisipn in a previous suit has the force 
of res judicata in a subsequent suit. 

Where the Settlement Court, in deciding the 
question of title as between a mortgagor and his 
mortgagee, lost sight of the faot that the mortgagor's 
right of redemption under 1he deed i» snit had not 
been taken away by proper foreclosure proceedings 
end deolared the mortgages to have acquired “full 
proprietary rights in the - mortgaged property i: 
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Held, thatthe decision of the Settlement Court 
nevertheless operated as res judicata. fp. '4С6, aol. 1.] 

Amanat Bibi v. Imdad Husain, 15 О. 800 ‘P. O '; 15 
І.А 09; 12 Ind. Jur 255: 5 Sar. P. О. J. 914; 
Rafique & Jackson's P. O. No. 103; 7 Ind. Dec. (м. в.) 
1117, distinguished from. 


Appeals from the deorees of the First :` 
Additional Distriet Judge, Lueknow, dated - 


the 31st Ootober 1918, confirming that of the 


Munsif, (South), Lueknow, dated the 22nd 
February 1918, 


The Hon'ble Pandit Gokaran Nath Misra 
and Baho Basudeo Lal, for the Appellants 
in Appeal No. 24, 

Pandit Harkaran Nath Misra, for the 
Appeallant in Appeal No. 25, И 

Messrs. Ram Оћапіға and Har Dhyan, 
Ohandra, for Respondents Nos. 1-8, 5.7 and 
12 in both Appeals. : 

JUDGMENT.—The fasts are as follows, 
On the 9th Ostober 1863 a Kurmi of the 
name cf Hulli exesuted a deed of conditional 
sale in favonr of Fateh Singh ‘for a 


consideration of Rs. 300, By this deed of. 


eonditional sale he transferred ап eight- 
anpas share in the village of Jamalpur in. 
the Lucknow Distriet to Fateh Singh. He 
died shortly afterwards. In the following 
year, Fateh Singh was represented by 
Himanohal Kurmi and Hulli was represented 
by his son Malhu, 
determination of the proprietary title to 
the village of Jamalpur вате before the 
Settlement Courts whose deoision as to. 
title was in thosedays final. Many persons 
claimed interests in Jamalpur. Their 
slaims were heard together by Captain- 
Boulderson, Settlement Offieer, His words 
with regard to tbe relative olaims of 
Himanochal and Malhu are as follows :— 
`.........Нїшапаһа] Singh who through. 
ouf opposed tbe possession of the late 
Halli Lambardar (Kurmi) on the strength of 
deeds of sale and mcrtgage from the Bhats 
only gradually  purohased ont all the 
interests of Hulli in the half share of the 
village by making the advances of money in 
1862 and 1863 amounting to Rs. 680 for 
whioh Holli executed certain bonds and 
finally gave Himanehal ‘possession on his 
half share, Halli died in November last 
within a month after exesuting his Jast 
bond of 9th October 1863 on whieh he 
>borrowed Rs. 300 paysble in a month's 
time with interest. Failing to do this, all 


In the year 1864 the 


I 


4 


- 
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~ his rights and interests in the half village 


were absolutely- transferred to the vendor. 
(sic), All the bonds of-Hulli Lambardar are 


' „шух engroased’-on stamped papers of the 


proper values whieh have been carefully 
registered, They -are to all appearanae 
genuine and valid deeds.” : : 

This is the. statement of ths ease by 
Captain Boulderson in his deeision. on the 
merits of tbe- 3186 . August 1864. His 
desision on the merits is as follows :— 

" Aa to the olaim of Malhu, son of the late 
"Hulli Lambardar, 1 think itis elear that he 
was nevera proprietor in the village. But 
whatever rights the settlement of 64 Fasli 
and 1858/59 A, D. may have conferred on him 
be had entirely transferred to Himanchal, as 
before notised, and to whom he made over 
possession. It is also stated in the proceed. 
ings of the Distriot Courts that Hulli had 
disinberited his son Malhu on aeeount of his 
mother's missonduet. I eonsider, therefore, 
that Malhu has. now по elaim or right in 
this village". 

The matter ‘did not end there. Malhu 
appealed to: the Commissioner, Colonel 
Barrow. Colonel Barrow desided his appeal 
with others by a desision of the 18th 
November 1864, He says with regard to 
Malhu's elaim,— 

" But looking to what has passed bet- 
ween the old. proprietors and Himanshal 
there is little doubt but that they sold their 
rights to him The loss of Kanungo’s re. 
sords leaves the point of possession doubt- 
‘ful in past years though there have been 
many mustajire from time to time, In 1264 
Fasli Durga and Hulli got the settlement 
as original proprietors but then there was 
mo ingniry into deeds of sale, ete, In 1266 
Halli then maintained his place but Himan- 
ehal Kurmi superseded Durga and the evi- 
dence now before the lower Court shows 
that Himanshal also purchased Hulli’e share 
in 1862/63 A.D. for whieh Halli executed 
bonds and gave up possession. There is 
nothing to show that these deeds are 
fraudulent. They are .on stamp-paper of 
value although not registered. 
Hulli lately died, a year sinee, His son 


.4 Malhu, the appellant, was disinherited. So 


altogether his eleim is invalid, " 

This .девівіоп of Colonel Barrow's went 
on to the Fivancial Commissioner who пр: 
. held it on 2»d May 1866, 
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Now, persons who have .purshased the 
right of equity of redemption under the deed 
of 9th Ostober 1863 are claiming redemp- 
tion of the eight-annas share against the 
sneasssor-in-interest of Himanshal. , The 
Courts below have desided that their claim 
sannot be allowed. The present appeals are 
preferred, . 

The cease appears to us to . present no 
difficulty, We donot consider that this is, 
as the Courts below found, а ease of 
adverse possession. We find that. it is 
governed by the law of res judicata. The 
Courts below, while dismissing the suits on 
the question of adverse possession, did not 
eonsider that the defendants were entitled 
to succeed on the principle of :e: judicata. 
The question is very simple—san the plaint- 
iffs take the plea that the deed of 9th 
Ostober 1863 isa deed of sonditional sale 
whioh permits redemption P If we had to 
interpret this deed de novo, we would eer- 
tainly have some to the sonslusion that it 

was a deed of. sonditional sale. There have 
been no foreslosure proseedings and the 
right of equity of redemption would exist, 
There ean be no question of adverse pos- 
session ав between mortgagors and mort- 
gagees as waslaid down by their Lordships 
of the Privy. Council in Khtarajmal v. Daim 
(1). At page 312 it is said,— 

“ Their Lordships are satisfied that the 
possession has been’ that of the mortgngees 
throughout, and the question at issue is 
exelusively one between mortgagor and 
mortgagee. As between them, neither ex- 
elusive possession by the mortgagee for any 
length of time short of the statutory period 
of sixty years, nor any acquiescence by the 
mortgagor not amounting to a release of 
the equity of redemption will bea bar or 
defence to a suit for redemption if the parties 
are otherwise entitled to redeem.” 

This desision was referred to in Amir 
Ali v. Nias Ali (2). Bat it is not open 
to us to look at this deed, for the question 
was tried out and desided by the Settlement 
Courts inthe years 1864-1866. What was 
the dispute before the Courts between 
Malhu and ^ HimanehalP Malhu obimed 
proprietary rights, Himanchal said, "What- 


(1) 82 0. 298 at p. 819; ? A. ї, J. 7l: 1 0. І, J. 


- 584; T- Borm. L. y: 1; 90, W. N, 201; 82 I, А. 23; 8 Sar, 


P.O J. 784 (P. 0.). 
eu 14 Ind. Cas, 584, 15 0. 0. 89. 
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ever rights you may have had you have 
transferred to me,” Captain Boulderson 
refers explioitly to the very deed now before 
us—the deed of 9th Ostober 1863. He 
found that under that deed all the rights 
slaimed by Маја had been entirely trans- 
ferred to Fateh Singh and from Fateh 
Singh to Himanchal. Colonel Barrow found 
that Himanchal had purshased Hulli's share 
in 1862-1£63 and the Finanoial Commis. 
sioner supported these decisions, Undoubt- 
edly, these deeisions lost sight of the fast 
that under the deed of 1863 theexeeutant 
had aright of equity of redemption, that 
this right had not been taken away by 
proper foreolosure proceedings, and that it 
was still in existence. The decisions lost 
sight of the fast. But they are never-the- 
less final оп the point. They held that the 
deed entirely and completely deprived Halli 
of all his rights. The faets in this oase 
are very different to the facts in Amanat 
Bibi v. Imdad Husain (8). There their 
Lordships of the Privy Courcil found that, 
where a man sold his rights in 1653 and 
appeared again as mortgaging the same 
rightsin 1854, the vendee, who was also 
the mortgagee, aould not be held entitled 
to go behind the mortgage on the ground 
that the rights had previously been sold 
to him. Of course, in such a case 16 was 
perfeotly possible that tbe vendor after 
transferring his rights by sale sould again 
asquire them and their Lordships consider- 
ed that the oonelusion must be drawn that 
he had re-asquired them from the fact that 
he had mortgaged them and that 16 must 
be assumed that such was the sase from 
the faat that the vendee had taken a mort- 
gags from the vendor in the following year 
of the same property. They further held 
that it was not open to the vendeeío go 
behind the terms of the mortgage. But 
here the ease із absolutely different. The 
point was very simple—had Malhu any 
rights in 1864 under the deed of 1863? 
The Courts found that he bad not any 
rights. The point was essential for the 
determinatian of the oase, If Malbu bad 
rights -under the' deed of 1863 the Settle- 
ment Courts should have retained his name 
as the owner of an eight annas share noting 

(3) 16 C, 8CO (P. C.*; 15 I. A. 106; 12 Ind, Jur. 255; 
Б Sar, P. C.J. 214; Rafique & Jackson's P. О: Кө. н, 
Т Ind. Dec, (х в.) 117. ` : 


that the share was на with posses 
sion to Himanehal They did not do so. 
They deslared that he had no rights of 
any kind and that Himanehal was the sole 
proprietor of the share. The matter was 
directly and substantially in issue in a 
former suit between parties under whom 
the present parties“ elaim. They were 
litigating under the same title in a eom- 
pstent Court. The question was heard and 
finally desided, 


We, therefore, dismiss these appeals with. 
costs. 
Appeals dismissed, 


OALOUTTA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No, 51 
or 1920. 

May 12, 1920. 

Present :—Sic Asutosh Mookorjee, KT., 
Acting Chief Justice, and Justise Sir 
Ernest Fletoher, Кт, 
VIRJIBUN DASS MOOLJI—JvoauENT- 
Dg8T0g— AÁPP&LLANT 
versus 
BISSESSWAR LAL HARGOBIND anp 
OTAERS—EX&COTION- CREDITORS—RESPONDE N15, 

Civil Procedure Code (Act V of 1008), О. XXI, 
т. 89, applicability ef— Mortgage-decree—High Court, 
Original Side—Judge, whether bound by previous 
decision of Judge on Original Side 


Order XXI, rule 89 of the Civil. Procedure Code 
applies to sales held in execution of mortgage-deorees, 
and is applicable to mortgage-sales on the Original” 
Side of the Caloutta High Court. [p. 408, col. ].] 

A Judge on the Original Side of the High Court ig 
ordinarily bound to consider with respect the 
decision of another Judge on the Original Side pro. 
duced before him, but if he is convinced that the 
decision is erroneous, he isnot under sny obligation 
to follow it against his own judgment. [p. 40%, col. 2.] 


Appeal from the order of Mr. Justice 
Greaves, dated the 8th April 1920. 

Sir B. О. Mitter and Mr. B. Г. Mitter, 
for the Appellant. 

Mr. B. Ohakravarty. and Mr. S. M. Розв, 
fór the Respondents. 

JUDGMENT. 

MOOKEBJER, Аотэ, С. J.—This appeal raises 

an inportant qusstion of la~, namaly, whe- 
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ther Order XXI, rule 89 of the Code of 
Civil Prosedure, 1908, applies to sales in 
exesution of mortgage-dearees on the Original 
Side of this Court. 
^ Mr. Justice Greaves has stated in the 
order now. under appeal that if the matter 
were resiniegra, he would be inelined to 
. answer the quostion in the affirmative. But 
jin view ofthe long established practice of 
the Court and the decision of Mr, Justice 
Woodroffe in Surendra Kristo. Ray v. Gooroo 
Prasad Ghose (1), he felt constrained to 
answer the question inthe negative, and 
to dismiss the application of the mort- 
gagor. 

The question raises two issues:— в, 
Whether, Order XXT, rule 89 applies to 
sales held in exeeution of mortgage-deoresa; 
and, secondly, if itdoes so apply, whether 
the rule is applicable on the Original Side 
of this Court, 

As regards the first point, Mr. Ohakravarty 
bas eontended that rule 89 is applicable 
only where immoveable property has been 
sold in execution ofa decree after attach- 
ment: and, in support of that view, he 
has invited our attention to various rules 
embodied in Order XXI. We are of 
opinion that this contention is wholly nnfound- 
ed, Rule 11 of Order XXI contemplates, 
as is clear from sub-rule (2) clause (4), that 
property: may be sold in exesution of a 
deoree either after attaohment or without 
attach ment. 


In the case of exeention of a desrea for ` 


money, the immoveable property intended 
to be brought to sale must be attached. This 
is in the interest of the deoreo. holder who 
requires & prohibitory order in his favour, 
as otherwise tha  judgment.debtor might, 
during the pendency of the exeoution, trans- 
fer the property to a stranger and thus 
defeat the elaim of the exeontion creditor. 
On the other hand, in the oase of execution 
of a deoree on a mortgage where the dearee 
itself direota the sale of the mortgaged 
property, an attashment is manifestly un- 
nesessary and the Code does not contemplate 
that in such а ease the exeoution-oreditor 
sbould proceed to attach the property the 
sale. whereof is dirested by the decree 
і. Rule 89 is expressed in psrfeotly 
general terms and lays down that where 


(1) 59 Ind. Ca, 432; 24 С, W. N. 536; 


immoveable property has been sold in exe- 
eution of a decree, any person, either owning 
sush property or holding an interest therein 
by virtue ofa title sequired before suah 
sale, may apply to have the sale set aside 
on his depositing in Court eertain preseribed 
sums. The rule is not limited by its terms 
to sases where immoveable property has 
been sold after attachment in execution of а 
desree; and, we are of opinion that it 
should not be so restrieted, 

The history of this matter is well 
known. When section 310A was introduced 
into the Coda of 1882, a question arose 
whether that section was applicable to saler’ 
held in execution of a mortgage-decree under 
the rules framed pursnant to sestion 104 
of the Transfer of Property Aot. ‘Chere 
was a divergenoe of judicial opinion on the 
subject ; this Court answered the question 
in the negative, while all other High Courts 
answered it in the affirmative ; Kedar Nath 
Raui v. Kali Ohurn Ram (2), Raja Ram 
Singhii v. Ohunni Lal (8), Krishnadi vw. 
Mohalev (4%, Malikarjunadu Setti v. 
Língamw ti Pantulu (5), In order to remove 
the doubt thus oreated, the Legislature in 
1:08 remodelled :estion 310A and also 
repealed the sestions of the Transfer of 
Property Act which were inserted with 
modifications in the new Oode of Civil 
Procedure. We feel no doubt that Order XXI, 
rule 89 applies to sales in exesution of 
mortgage-deorees, 

As regards the second point, namely, whe- 
ther the rule is applicable to suoh sales 
on the Original Side of this Oourt, we 
observe that Order XLIX, rule 3, specifies 
the rules which do not apply toany Chartered 
High Court in the exercise of its ordinary 
or extraordinary Original Civil Jurisdistion, 
Order XXI, rule 89, is not one of the rules 
so exeluded. Prima facie, then, Order XXI, 
rule 89, is applisable to sales in execution 
of mortgage-deerees on the Original Side of 
this Court, This view is supported by the 
provisions of olause 37 of the Letters Patent 
which authorizss the High Орпгё to frame 


(2) 25 0 703; 20 W. М. 358; 18 Ind. Dec. (x. в.) 


460. 

(3) 19 A. 205; А. W. N. (1897) 47; 9 Ind. Deo. 
(x. в.) 135. 

(4) 25 B. 104; 2 Bom. L В. 685. 

(5) 25 М. 244 (F, BO; 12 M. L. J, 279, 
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rules and direote that the High Court shall 
"bé guided in making auch rules and orders, as 
far as possible, by the provisions of the Code 


+ of Civil Procedure. Consequently, if the view 


‘ig put forward that Order ЖАГ, rule t9, 


4 ~ does- not apply to the Original Side of this 


wh 


` Court, notwithstanding its omission from 
rule 8 of Order XLIX, it must be estatlished 
that there is some specific provision in the 
rules framed by this Court which justifies 
ваоћ an inference, 

Onr attention has keen drawn to only 
one snah rule which is to be found in 
Chapter XXVII of the Rules framed by 
this Cóurt. Rule 53 provides that, " No 
bidding shall be opened exaept with the 
eonsent of the purohaser, or unless it be 
Shown that-there bas been fraud or mis- 
eonduet in the management of the sale, or 
that the purehaser by reason of being in 
а fiduaiary position was disqualified from 
purohasing", We are of opinion that this 
rule is of no assistance to the respondent, 
The rule slearly contemplates the re-opening 
of a bid so as to allow a higher bid to be 
offered, It bas no applieation to a oase 
where the bid has been aosepted and the 
sale has been completed by the payment 
of the purchase-money and thereafter an 
application is made bya person sompetent 
to apply under rule 89 to have the sale set 
aside upon payment of the prescribed amount, 
"There is, in our opinion, no esoape from the 
eonolusion that Order XXI, rule 59, applies 


to mortgage. sales on the Original Side of. 


this Court. 

As regards the йевівіоп of Mr. Jvstice 
Woodroffe in Surenira Kristo Ray v. Gooroo 
Prasad Ghose (1), it is plain that the ques- 
tion was not necessary for desision for the 
purposes of that oase, because, even assum- 
ing that rule 83 was applicable, the ap- 
plicant had not complied with the require. 
‘ments of the Code. We are further of 
opinion that that deoision attaches undue 
importanee to the previous practice of the 
Court. There had been a fundamental 
alteration effeeted in the law and steps had 
been taken “by the Legislature to negative 
the, deeision of the Fall Bench in Kedar 
Nath Raut у. Kali Ohurn Ram (2). We feel 
no doubt that the prastioe whioh at present 
prevaila on the” Original Side.of this Court 
is eontrary to law, and upon a correct 
sonstrustion of the (іу Procedure Code, 


Order XXI, rule £9, must be held applioable 
to mortgage sales. 


-We have stated that Mr. Justioo Greaves 
was himself irciined to adopt this view. 
But he probably felt constrained by the 
dictum in the case of Onattram Rambtlas v. 
Bridhichond Kesrichand (6), to treat himself 
ав bound by a decision whioh, in his opinion, 
was not correct. That dictum, however, was 
nof intended to be carried to this length. 
No doubt, when а decision of a single 
Jadge of the Original Side of this Court ia 
prodused before another Judge, he is bound 
to treat if with respeot, and ordinarily to 
follow it, if itis applieable to the -aireom- 
stances of the case before him. Bat this 
does not imply that he sannot examine the 
matter and that 16 is not sompetent to him 
to take a-oontrary view, if he is eonvinsed 
that the desision is erroneous, The answer 
to the question, what regard is to be had 
to. an earlier desision of a Court of eo. 
ordinate juriedistion, must depend upon a 
variety of sireumstances. Опе important factor 
is the length of time during whioh it has 
stood unshallenged. Another fastor, possibly 
of greater importanee, is whether the 
desision gives adequate reasons for the son- 
clusion embodied therein, Bat tbe position 
is indefensible on principle, that, although 
a Judge may farl absolutely convinced that 
the desision produeed before him is erroneous 
in law, he is still bound to decide sgainst 
his own opinion. To take suah ‘a view ів 
to hold that the Judge may be rednoed to 
an automaton by the produstion of an 
earlier judgment.  Heferenee may, in this 
connection, be usefully made tothe course 
followed in впоћ circumstances in England. 


In Finlay v. Darling (7) Mr. Justice 
Romer -observed as follows: “The only 
other ваза thst has oseasioned me any 
diffisulty is that before Kekewieb, J, of 
Bendy, In тв, Wallis v. Bendy (8). That is 
a decision of a Judge of first instanoa like 
myself, Ordinarily, in these oases I should 
always follow the deoision of a Judge of oo- 
ordinate jurisdiction unless on prinsiple I 


(6) 80 Ind. Саз, 631; 42 О. 1140; 21 O. І, J. 684; 18 
О. W. М. 820, 

(7) (1807) І Ch. 719 at p. 723; 66 L. J. Ch. 849; 76 
L. Т. 461; 45 W. R. 445. 

(8) (1895) 1 Ch. 109; 04 L. J, Oh. 170; 18 В. 98, T1 
L. T. 750; 48 Wi В, M - 


. differed from it.” 


in London County Council v. 
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To the same effest are 
the observations of Lord Alverstone, C. J., 
Schewstk (9), 
that “the Court of Appeal have recently 
reeognized that it is desirable in the publie 
interest, and in order that people may 


^ know with sertainty what their position 


is, that Courts of во ordinate jurisdic- 
tion should follow their decisions, unless 
there are strong grounds whioh enable the 
Oourt to say that the previons deoisions 
ought not tobe followed." 
had been -taken in -1860 in tle oase 
of Newcastle- Under. Lyne and Turnpike 
Roads v. North Stoffordshire Railway Oom: 
pany (10) where Pollosk, О, B., observed 

follows :—" The rule is this : that 
М өч there is a desision of a Court of 
concurrent  jurisdiotion, the other Oourts 
will adopt that as the basis of their decision, 
provided it oan be appealed from. If it oan- 
not be appealed from, they will exeraise 
their own judgment’, Baron Martin added, 
“that is where they think the judgment of the 
other Court was elearly wrong ; not where 
it is a doubtful matter”, 


A similar opinion was expressed by Sir 
George Jesse), M. Rin O.borne and Rowlett, 
In re (11) intbe following terms : "When 
I first had the honour of sitting here 1 
used to think myselt bound by any decision 
of a Viee-Chancellor that was twenty years 
but the Court cf Appeal in one 
instanee held that I was not so bound, I 
then reconsidered my position ard thought 
1 was not bound by any decision cf a Court 


of co-ordinate authority. Ascordingly, I have 


since frequently deelined to follow such 
authority.” In a later ease, Gathercole v. 
Smith (19), Sir George Jescel made a 
similar statement: “That the Courts of 


-Queen’s Bench, Common  Pleae, and Ex- 


ehequer followed each other's desisions waa 
a matter of eourtecy. Tke Vise Chancellora 
did not corsider themselyes bourd by 
each other’s decisions, I have differed 
frequently from Courts cf so ordinate 


(9) (1905)*2 K. B. 695; 74 L. J. K. B. 959; 93 L. T. 
660; 54 W. Е. 168; 69 J. P. 409; 8 L; G. В. 1169; 2! T. 
L. К, 781., 

(10) (1860) 6 H & N. 160; 120 R. R. 524; 29 L. J. 
М. C. 150; 8 W. R. 218; 1 L. T. 23v; 157 E. В, 1140. 

(11) (1280; 18 Ch. 774 at p. 779; 49 L, J. Ch. 810; 
42 L. T. 650; 28 W. R. 865. 

(12) (1881) 44 L. T. 439 at p. 440; 50 L, 1. Ch. 671; 
17 Ob. 1; 29 W, B. 434, 


The same view 


juriedistion.” There are, however, dicta of 
other learned Judges who apparently lay down 
a more etringent rule; for . instanee, in 
Merry v. Nickalls (13) Lord Justice James 
observed : “The whole theory cf our sytem is, 
that the decision of a superior. Court в bind. 
ing onan inferior Court and on а Conrtcf 60- 
ordinate jurisdiotion, in so far as it is a 
statement ofthe law which the Court is bound 
to ascept.” To the same effest is the 
observation cf Brett, M. R. in Palmer v, 
Johnacn (14) and Мг, Justiee. Joyce in two 
cases felt disinclined to depart from the deoi- 
sion of concurrent authorities, although he 
ecnsidered them to be doubtful, See Lyon v. 
London Ойу ond Midland Bark (15) and 
ae In re, Ravensworth v. Tindale 
16). 

We are of opinion that the rule whioh 
should be followed in this Court is that a 
Judge on the Original Side is ordinarily 
bound to consider with respect the deoision 
of another Judge on the Original Side pro- 
duced before him, bnt that if he is eonvinoed 
that the desision is erroneous, ha is not 
under an obligation to follow it against his 
own judgment, 


The result is that this appeal is allowed 
and the’ order cf Mr, Justice Greaves is set 
seide ; the application under rule 89, Order 
KAL is granted. The appellant-judgment- 
debtor is entitled to ihe costs of this appeal 
and of the hearing before Mr. Justice 
Greaves. 


FLETCHER, J.—I agree, 


Agpeal alloved, 


(18) (1872) 7:СЪ, App. 788 at p. 753; 20 wW. R. 
929; 27 L. Т. 12. -- 

(14) 18654) 13 Q. B. D 351 Б :855;-681. J, Q. 
B. 848; 51 L. T. 21); 83 W. В. 

(15) (1903) 2K B. 185ab p. 185, 72 L J. K. B. 466; 


- 88 L. T. 892; 51 W. R. 400; 19 T. L. R. 324; 


(6) (1905) 2 Ch: 1 at p. 8; 74 Li. J. Ch. "B58; 02 L. 
T, 490; 21 T. L. Б. 857. 
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OUDH JUDICIAL COMMISSIONER'S 
OURT. 
Figer Civin Арркль No. 116or 1918, 
April 14, 1920. 

Present :—Mr. Stuart, A. J. O., and 
Pandit Kanbaiya Lal, A. J. C. 
Babu BALAK RAM- DZAD AND ON HIS 
?кАТН Babu KAMUAPAT 
RAM—Derenpant No. 1— 
APPELLANT 
versus 
RAM BUNDAR AND OTBERS— 

PLAINTIFFS | 
GAURI SHANKAR AND OTHERS— 
Derexpaxts Nos, 2—4 
— RESPONDENTS, 

Hindu Law-Joint family—Manager, loan taken by, 
jor benefit of family — Necessity—Presumption— Loan, 
previous, for necessity Subsequent mortgage to re-pay 
loan, whether can be impeached. 


Where the managing member of a Hindu jointfamily 
‘borrows money, and the loan has the effect of saving 
the family property and of removing the fear of 
disturbance likely to be caused in the family business, 
and there is nothing to indicate that the lender acted 
otherwise than in good faith, the existence of 
necessity may be presumed.. [p. 41], со]. 2; p. 412, 
col. 1. en 

Where a previous loan by the manager of a Hindu 
joint family upon a promissory-note is good and 
binding on the family, a subsequent mortgage in lieu 
of itcannot be impeached. [p. 412, col. 1.7 

Appeal from the desrée of the Subordinate 
Judge, Sultanpur, dated the 9th September 

Mr. Mohammad Wasim and the Hon’ble 
Syed Wazir Hasan, for the Appellant, 


Messrs. A. P. Sen, Ali Mohammad and 
Mahendra Deva Varma, for Respondents Nos, 
13. 

JUDGMENT.—The dispute in this case 
relates to eertain property whioh, was sold 
in exeention of & deeree obtained by Babu 
Balak Ram against Gauri Shankar, Sheo 
Prasad and Thakur Prasad, and purebased 
by Babu Balak Ram bimeelf. Gauri Sharkar, 
Sheo Prasad and Thaknr Prasad lived 
jointly. The plaintiffe, Ram Sundar and 
Mahadeo Prasad, are the sona of Sheo 
Prasad. Тһе remaining plaintiff, Raj Baha- 
dur, is the eon of Thakur Prasad, 

The allegation of the plaintiffs was that the 

. property in question was tbe joint family 
property of Gauri Shankar, Sheo Prasad, 
Thakar Prasad and the plaintiffs and that 
Gauri Shankar, Sheo Prasad and Tbakur 
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Prasad mortgaged the same with Babw 
Balak Ram without any legal nesessity.* 
They sued for the possession of the said 
property, offering to pay any amount that 
the Oourt might adjudge to be payable by 
them. The defendant, Babu Balak Rim, 
denied that the property in dispute was 
the joint family property of the plaintiffs. 
He pleaded that the mortgage in question 
was made to pay certain antesedent debts 
due by the family and that the plaintiffs, 
two of whom were born after the mortgage, 
had no right to maintain the anit. He 
also asserted that he had made sertain 
improvements after his purchase, the cost 
of whioh the plaintiffs were liable’ to 
pay. . 7 

The Court below held that the grove іп 
dispute was not in the pozsersion of Babu 
Balak Ram, that the remaining property 
was the joint family property of the plaintiffs 
and the mortgagors and that the mortgdge 
in question bad not been made for any: 
legal necessity binding on the family. It 
deerceed the olaim accordingly for the 
pcssession of the disputed property other 
than the grove, subject to the payment of 
Rs. 249.6.11 to Babu Balak Ram on assount 
of the sost of repairs and improvements 
made by him. The present appesl was filed 
by Babu Balak Ham, who has died singe 
its institution, and has been re.plaeed by 
his вог, Kamlspat Ram. It is now ooneeded 
on behalf of the defendant-appellant that 
the property in dispute is the joint family 
property of the plaintiffs and the mortgagors. 
The main questions for consideration are, 
whether the mortgage in question was made 
for legal necessity binding on the family 
and whether Babu Balak Ram had satisfied 
himself by due enquiry as to the existense 
of such nesessity when he &dvansed the loan 
represented by the mortgage. · 7 

ltappear8 from the evidence that Ganesh 
Prasad, the father of Gauri Shankar; Sheo 
Prasad and Thakur Prasad, and the grand- 
father cf the plaintiffs, carried’ on grain. 
dealing and money lending business. He 
died in 1&83. The businesa was then 
eontinued by Gauri Shankar on behalf of 
the family. Gauri Shankar and his brothers, 
Sheo Prasad and Thakur Prasad, were living 
jointly. Gauri Shankar was the manager 
of the family.. He. had borrowed some 
money from the Ajodhya Bank, Limited 
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in lieu of whieh-he had executed a promissory. 
note in favour of the Bank on the 15th 
Mareh 1900, The Bank filed & suit against 
Gauri Shankar for the reaovery of the 
money due'on, that promissory-note and 
obtained a desres for Rs, 4,320-14-0 exclusive 
of future interest and costs on the 9th 
Oetober 1500 (Exhibit A-3). In exeontion 
of that decree an applisation for the 
attashment of moveable property belonging 
to Geuri Shankar to be pointed out by 
the Bank was filed, and a warrant of 
attachment was issued (Exhibit A-5), But 
before the attachment sould bs made, а 
suit was filed by Sheo Prasad and Thakur 
Prasad for a deslaration that the property 
sought to be attached was the joint family 
property of the firm of Ganesh Prasad 
aod Gauri Shankar and was not responsible 
for the payment of the money Спе on the 
deoree held by the Bank against Gauri 
Shankar alone (Exhibit 43). Along with 
this suit an application was made for an 
injurotion to stay the attachment, alleging 
that the attachment, if made, would interfere 
with the business of the family (Exhibit 
A-7), Gauri 
Thakar Prasad · eventually borrowed 
. Rs, 3,500 from Babu Balak Ram and paid the 
money due under.that decree (Exhibit A 55). 
The attashment was not, therefore, carried 
ont, In lien of the money so borrowed, 
Gauri Shankar and Sheo Prasad executed 
a promissory note for Rs. 8,500 in favour 
of Babu Balak Ram on the 22nd Marsh 1901, 
Thakur Prasad was a minor at that time. 
Babu Balak Ram states that Thakar 
Prasad joined in the execution of the pro- 
missory-note but he does nob say whether 
he exeonted it himself or whether Gauri 
Shankar signed it on his behalf as his 
guardian. This promissory-note is not forth- 
coming. The learned Subordinate Judge 
considers that it was illusory; bat the 
cheque-book of Babu Balak Ram shows 
that a sheque for Rs. 3,500 was asiually 
handed over to Babu Sarju Prasad, Banker, 
Fyzabad, on the 22nd Maroh 1921 (Exhibit 
A-55). Babu Balak Ram states that Babu 
Sarju Prasad oashed the sheqne at the 
Oudh Commersial Bank, Fyzabad, and gave 
its money to Gauri Shankar and his brothers, 
The. report of the prosess-server, who was 
entrusted with the warrant of attashment, 
hows that on the 23rd Marah 1901 Gauri 
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hankar gave thab money along with other 
money he had with him, when he went 
to his house to make the attachment, in 
full satisfaction of the deoree whioh the 
Ajodhya Bank, Limited, held against him 
(Exhibit A-5). Gauri Shankar^ does not 
deny that he had borrowed the money 
from the Ajodbya Bank, Limited, and that 
the Bank had obtained а deoree against 
him. Не admits that Babu Balak Ram 
lent him the money required to ray the 


-debt due to the said Bank. His assertion 


that Babu Balak Ram did so in order to 
save him from the necessity of voting for 
Janki Prasad, who was a oandidate for 
the Munieipal Commissionership of Fyzabad 
and belonged to the party of Manohar 
Lal, the Direotor of the Ajodhya Bank, 
Limited, and to enable him to give his 
vote to Sheo Ghulam, who belonged to the: 
party of Babu Balak Ram, is of little 
consequence. If the money was aatually 
borrowed from Babu Balak Ram to pay to 
the Ajodhya Bank, Limited, the motive 
whioh might have influenced Babu Balak 
Ram to lend the money has no material 
bearing on the question of the plaintiffs’ liabili- 
ty for the payment of that debt. 

There is no reliable evidence to show for 
what purpose Gauri Shankar had borrowed 
the money from the Ajodhya Bank, Limited, 
for the resovery of whieh a deeree was 
obtained by the Bank against him, but 
from the faets that Sheo Prasad joined 
Gauri Shankar in borrowing Rs. 3,500 
from Babu Balak Ram for the payment 
of that deeree by the execution of. a 
promiesory-note in bis favour, and allowed 
the suit, filed by him and his brother, 
Thakur Prasad, to eontest the liability of 
the family property for the payment of 
the deoretal morey to be dismissed for 
default, it may reasonably be presumed 
that the money due to the Ajodbya Bank, 
Limited, was a debt which the family had 
undertaken to pay or was liable to dis. 
eharge, 

The mortgage-bond in suit was exeeuted-in 
lieu of the money due on that promissory-note, 
Babu Balak Ham states that ab tho time of 
the execution of the promissory-noté he had 
enquired as to the nesessity for the loan. We 
see no reason to disbelieve him. "The loan 
had the effect of saving the family. prorerty 
from gttashment and” of removing the 
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fear of disturbanse whish the attashment ~ 


of. the. moveable property was likely to 
cause to the family business. There is 
nothing to indicate that Babu Balak Ram 


. gated otherwise than in good faith. The. 


enquiry was made when the original loan 


.of Rs. 3,500 was taken, and, ав pointed . 


< out in Anant Ram v. Collector of . Eti 
(1), the existense of necessity .san in such 
cireumsBÉanees be presumed. If the previous 
loan was good and binding on the family, 
if is not open to the plaintiffs to impeash 
the mortgage: whieh hag been effested in 
lieu of it, In Sahu Rom Chandra v. Rhup 
Singh (2) tbeir Lordships of the Privy 
Council emphasized that where а joint 
family property had been sold out and 
‚ 906, or where à deeree in enforcement of 
a debt had been obtained against the 
‘property and in exeoution of that desres. 
nights had thus sprung up with regard to 


' tbe joint family estate, those rights were 


not to be defeated. by the members of tho 
joint family simply questioning the transas- 
tion entered into by its head. It was open 
to them to show that the debte, in satisfao. 
‚Чоп of which tae property. was sold, were 
contrasted for immoral purposes, and that 


. the purobaser had notice that they were 
.. во contrasted. There was no such allegation | 


qr proof, in this case. The Counsel for 


` the plaintiffs states that his clients are 


prepared to redeem the mortgage but tha 
present suit is not so framed, The plaintiffs 
do not sdmit the mortgage or seek to 
redeem it, They impensh its validity and 
` offer to pay any amount, for whish a legal 


. necessity may be found to exist on its 


avoidanes. It is unnecessary to consider 
how far the plaintiffs’ right of redemption 
is affected by the sale, If the plaintiffs 
eannot avoid the mortgage, по deoree 
for redemption oan be granted in this 
anit. 
The appeal is, therefore, allowed and the 
` elaim of.the plaintiffs dismissed with costs 
“here and hitherto. The plaintiffs will bear 


FEES 


' (1) 44 Ind. Gas. 290; 16 A. 1:7, 245; 84 М. L. J. 
201; 7 L. W, 828; 4 P. L. W, 226; 23 M. L. T. 228 29; 


, OWN: 484, 27 0. L. J. 868, 20 Bom. L. R. 524, 40 
« A171; (1918) M. W. М 448 (P. CO). 


(831,89 Ind. Cas. 280; 44 I. A. 1278 at p. 188: 21 О. 
W. М. 898; 1 P, L. W. 557; 15 А, L. Ј. 437, 19 us 
L. В..498; 20.0, L. J, 1; 83 M. L. J. 14 (1917) M, W. 


xe zB, 489; 22 M. І, Т. 22; % L, W.218; 89 A, 487 (Р. 0) 
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their own costs throughout. The Court. 


fees payable by the plaintiffs to the 
Government shall be noted in the 
deoree. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
ÁPPE,.L FROM APPELLATE Ряд No, 618 
or 1919. 
July 23, 1920. 
Present: —Mr. Justiso Walmsley and 
' Mr. Justise Greaves, 
ТАВАК NATH SARKAR AND ANOTBER-— 
DEFENDANTS — APPELLANTS 
versus 
SRISH OHANDRA RAT AND OTHERS— 
PrAtwTIFFS— R&3POYDENTÀ. 
+ Bengal Tenancy Act (VIII of 1885), s; 29—Laadlord 


- and tenant—Rent, enhancement of —Holding, augmen- 


tation of-~Increased rent for additional area—Section, 
whether applicable. 


Where a tenant’s holding is augmented upon his 


* taking a settlement of an additional area and a, new 


arrangement is arrived at, and a, new rental ‘fixed 
thereby increasing the rent originally paid, the rent 
во increased is not an enhancement, and conse. 
quently section “9 of the Bengal Tenancy Aot does 
not apply. [p. 414, col. 1.] 

-Appeal against the decree of the Sub. 
ordinate Judge, Sesond Court, Pabna, dated 
the llth of January 1919, modifying that of 
the Mansif, Additional Coart at Beraigunge, 
dated the 14th of May 1918. 

FAOTS appear from the judgment. 

Babu Provaeh Ohandra Mitier, (with him 
Babu Bireswar Bagchi) for the Appellants:— 
The original rent was only 78-rupees, 
The plaintiffa now claim rent at the rate 
of Rs, 116 on the basis of my agreement 
The enhancement claimed is thus more 
than 2-annasin the rupee. The agreement. 
being in eontravention of tbe provisions 
of section :9 of the Bengal Tenaney Ast 
sannot be enforeed. The new arrangement 
or new settlement is only. & solourable 
transsotion to evade the provisions of ses. 
tion 29, See Raj Kumar Sarkar v, Paisuddi 
Tarofdar (1), Besides, there is no finding 


(1) £C Ind. Cas. £89; 22 O, L. J. 81. 
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that the additional rent in exoess of that 
allowed by sestion 29, is in resosot of the 
area which has been added to the area-of 
the original holding, Thea теге fact that 
there -was some additional land included in 
the fenansy would not take the oase ont 
of the operation of sestion 29.. Refera to 
Sonaulla. Sardar v. Bhagabati Debya Ohowdhu- 
rani (2). - 


Babu Bepin Buy ‘Ghose (with him Babu 
Bansori Lal Sarkar), for the Respondents: — 
The provision of section: 29 of the Bengal 
Тепапбу Act has no applisation to the fasts 
of this ease, ·· Here the area of the original 
holding was 68 béghas and odd. An area of 
791 and odd bighas has been added to the 
original area and a new settlement was 
arrived at ".batween the landlord and the 
tenant for the payment of a consolidated 
rent in .respest of a new holding of 90 
bighas. ^ Refera to Kedar Nuth Hazra v. 
Manindra Ohandra Nandi (3). Bata Mandal 
у, Manindra Ohandra Nandi (4). 

Babu Provash Ohandra Mitter, in reply:— 

The eases in Kelar Nath Hazra v. Manindra 
Ohandra Nandi (3)-and -Bata Mandal v. 
Manindra Ohandra Nandi (4): are oases of 
settlement of bona fide dispute between the 
landlord and the tenant.: Refers to Prabat 
Ohandra Gangapadhya v. Ohtrag Ali 
(5), Manindra Ohandra Nandi v, Upendra 
Ohandía: Hazra: (0). Even if it were a 
ease of- consolidation, my original rights 
would remain. Ses Adit: Singha v, Sukhraj 
(7), Jagabandhu Saha v. Magramoyi Dassi (8). 
Refers also to Ajuhkannessz Bibi v. Hakim 
Biswas (9). 

JUDGMENT., 

Greaves, J.— This is ‘an appeal by the 
defendants against a desision of the Sub. 
ordinate Judge modifying a decision of 
the Munsif, The material facts are as fol- 
lows:— 

The plaintiffs sued to recover from the 
defendants rent · at the rate of Hs. 146 
odd in respeet of the defendants’ holding. 


' (2) 48 Ind. Cas. 85; 28 О.І, J. 142. 
(8) 5 Ind Cas, 809: 11 C. L. J, 106. 
(4) 25 Ind, Cas. 829; 21 О. L, J. 325; 19 0. W. N. 


821. 
(5) 83.0, 607; 40. L. J. 820: 11 C. W. N. 62. 
(6) 2 Ind Cas. 828; 86 C. 604: 9 О. L, J, 343. 
(7) 21 Ind Cas 335; 17 O.L. J. 438. 
4 8) 22 Ind. Cas. 384; 44 О. 565; 24 C. b. s 383; 22 
. (8) 18 0, СА N. соци (208) notes, 
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The defendants’ holding originally consisted 


of 68 bighas of land and the rent payable .. 


in respeot of these 68 bighas was a sum 
of Rs. 78 odd. Subsequently, assording to 
the findings of the lower Appellate Court, 


an area of some 2l'bighis was. added to '" 
the " 


the defendants’ original holding and 
plaintiffs! oase is that a new settlement or 
arrangement was arrived at between them 
and the defendants whereby, in вопвійвё. 


ation of the additional area of 21  bighas В 


being: added to the original area of 68 bighas, 
the rent payable in respeat cf the whole hold» 
ing of 90 bighas should be’ Rs. 146 odd, the 
amount now claimed by the plaintiffs. in the 


The first Court held that the plaintiffs 
were not antitled to resovar this amount 
of rent inasmuch as their claim was 
in violation of the provisions of gestion 29 
of the Bengal Tenaney Ast and the Coart 
held that they were only entitled to rent 
at the rate payable for the original holding, 


that is to say, that “in respeot of the 
addition of 21 bighas rent, was 
payable as the rate payable from the 


origina] holding of 68 bighas, The desision 
of the frst Oourt was reversed on ‘appeal 
by the Sabordinate Judge who held that 
the provisions of section 29 of the Bengal 
Tenaney Aet had no application, inasmuoh 
as а new arrangement or settlement had 
been arrived at between the parties and 
that, sonsequently, the provisions of sestion 
29 had no application, There were various 
other grounds stated in his judgment but 
I do not think that it is neasessary to 
deal with those, asthe mainsubjest of son. 
tention before us has been as to ‘whether the 
claim of the plaintiffs is in violation of-seo- 
tion 29 of the Bengal Tenanoy Aot or not, 


and if if is not, it is oonasded that the appeal | 


must fail, 

Now, what is said on behalf 
appellants is that, there is no finding that 
the additional rent over and above the 
enhancement allowed by  seefion 29 is 
attributable to the added area of 21 bigkas 
and we are asked to remánd the case’ in 
order that a finding may be arrived at as 
to whether this is so or not; I do not 
think that this remand is necessary because, 
in my opinion, the provisions of seotion 22 
of the Bengal Tenaney Aot have no appli. 
eation to tho faéts of ‘this ssse, I think, 


of the | 
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upon the findings of the lower Appellate 
Court, whieh ara perhaps not во olear as 
they might have beev, there is a finding 
that upon the defendants taking settlement 
of the additional 21 bighas, a new arrange- 
ment was arrived et and that а new 
rental of Rs, 146 was fixed. It is said 
on behalf of ths defendants that this is 
a oolcurable iafringement of the provisions 
of section 29 of the Bengal Tenancy Ast: 
if it were, I think the appellants would 
be entitled to susseed, for, as has baen 
pointed ont in the decision of the case of 
‘Raj Kumar. Sarkar v, Faizuddi Tarafdar 
(1), you have to consider in each oase 
whether the enhansement of rent olaimed 
is really а eolourable infringement of seation 
29 or whether it is a new rental arrived 
at between the partier, If it is the 
former, then section 29 would apply and 
wculd be a bar to the enhancement of 
rent oleimed. If, on the other hand, aa 
appears. bo be the ease here from the facts 
found, that this is not so, but that the 
inclusion of the additional 21 bighas resulted 
in a new arrangement being arrived at 
bstween the parties, then section 29 of 
the Bengal Tenansy Ast has по application 
and authority for that proposition will bə 
found in the ease to whiohI have already 
veferred and if farther authority is desired 
it will: be found in the oase of Satish 
Chandra Giri v. Kabiraddin Mallick (10) At 
page 234 appears thea argument of 
learned Vakil who appeared for tha appel- 
lant in that case. He argued that there 
had beenan inerease of renton assount of 
ап inerease in the area of the holding and 
consequently sestion 29 of the Bengal Ten. 
апоу Act did not apply. Inthe judgment 
of the Court, at page 235, the learned Judges 
remark : "It is argued that sestion 29 applies 
only to an inerease іп the rate of rent, 
and not to an inerease jn the amount of 
rent by reason of inorease of the area,” 
and then, later on, the learned Judges say, 
“we are of opinion that this contention is 
eorrest. Sestion 29 of the Bengal Tenancy 
Act applies only to  eases of inorease in 
the rate of rent, whieh is ordinarily desig: 
nated ‘Enhancement of rent." In the result 
in that oase, a remand was necessary to 
ascertain whether an inorease in the rent 


(10) 26 C. 238; 13 Ind, Deo, (х, в.) 753. 
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was due to an inorease in theares. But 
that does not affect the statement of law laid 
down in the judgment to which I have 
already referred. 

There is only one other ease to whioh 
I nesd refer that is the onse of Sonaulla 
Sardir v. Bhagabaii Debya | Ohowdhurant 
(2). The learned Vakil for the appellants 
contended. that this was an authority in 
support of the proposition for which he 
contended, Bat I do not think that 
on an examination of the fasts of that ease 
that this contention із correst. The original 


holding in that oase was 71 bighas and 
it was subsequently’ found on a fresh 
survey that the area was 92 bighas, An 


insreased rent was paid iu respest of this 
Now, in that coase the 
claim of the landlord for rent at the rate 
at whish he claimed was disputed as being 
an infringement of the provisions of seation 
29 of the Aot and this contention was up- 
held. Bat it appears to mə that there 
is nothing in that oase to show that the 
original holding did not oonsist of the 
area of whish it was fonnd to sonsist, upon 
afresh survey basing made, and assordingly 
in that oasa it see ns to me that the rate 
of rent was fixed for the holding whatever 
its area was at the time of the demise 
and that aosordingly section 29 applied, 
But the present ease is entirely different 
from that ease. Here, as I have already 
stated, you have au additional holding of 
21 bighas and а fresh arrangement arrived 
ab between the parties for inerease of rent. 

The appeal fails and it must be dismissed 
with costs, 

WALMSLEY, J.—1 agree. . 

Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Deoazes Nos, 275 
AND 380 ro 384 or 1918. 

June 2, 1920. 

Present: — Mr, Justios Теппоп and 
Mr. Justioe Newbould. 

HARI PROSAD ROY CHOWDHURY-— 
DEFENDANT-— APPELLANT 


versus 
RAMA PROSAD RAI CHOWDHURY 


AND OTBERS — PLAINTIFFS —RESPONDENTS. 
Contract Act (IX of 1812), s, TO—Joint estate in 


Vol. LX) 
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b nansy—Decree for rent—Decree satisfied by one co- 
tenant—Oontribution—Isability of other co-tenants, 


H. and R, were tenants of an estate in the propor- 
tion of $ and 4: to save the estate R. satisfied a rent 
decree by paying the amount due for the entire estate, 
and brought the present suit against H. to recover 
Bon him his share of the amount awarded by the 

ecree: 


Held, that as the payment by R. was not &' 


voluntary payment and as H. had benefited by the 
payment, he was bound to reimburse R. on the 

rinciple laid down in section 70 of the Contract Act. 
„Гр. 416, col. 2.] 


Appeals against the deorees of the First 
Additional District Judge, 24-Parganas, 
dated the 18th of September 1917, affirming 
that of the Munsif, Third Court, at Diamond 
Harbour, dated the 22nd of Maroh 1917, 


FAOTS appear from the judgment. 

Dr. Sarat Ohandra Basak (with him 
Babus Bepin Ohandra Bose, Jatis Ohandra 
Guha for Babus Surya Kumar Guha, Radhika 
Ranjan Guha for Babu Tajendranath Bose), for 
the Appellant.—The defendant is the appel- 
lant. The appeal arises out of a snit for son- 
tribution against defendants Nos. 1 and 2. 
There was a rent-deoree by the landlord 
against plaintiff, defendant No. 1 and his 
neice Chandra Kumari. In exeoution of 
that deeree the landlord put up to sale some 
of the properties belonging to the plaintiff. 
To save his properties which were not the 
subjest-matter of that suit the plaintiff 
put in the decretal amount and sompensa- 
tion, The defendant No, 1 has paid off 
his share of the decretal amount. The pre- 
sent contest is with regard to Ohandra 
Kumari’s share, There being no olaim 
against defendant No. 1 he should not have 
been made liable. The next question that 


arises is, whether the debt is to be а personal ' 


debt of Chandra Kumari or would be а charge 
on her father’s death. The defaulting 
tenure bas not been sold. The personal 
property of Chandra Kumari has been taken 
by defendant No. 2 ав heir to her síridhan 
properties. Refers to Upendra Lal Mukerjee 
v. Girindra Nath Mukerjee (1). It-was a 
elaim made against Chandra Kumari for eon. 
tribution, That, I submit, would surely make 
it a personal debt, Under the rent, desree 
these there persons were made liable, The 
decree also was executed as a personal deeree 
against them under the provisions of the 


(1) 25 0, 563 at p. 669; 2 C. W. N. 425; 13 Ind. Deo. 
(к. в.) 978, 
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Code of Civil Prosedure, Seation 70 of the 
Indian Contrast Ast would apply to the 
oase, Refers to Bireswar Das Dey v. Kamal 
Kumar Dutt (9) ; Kristo Gobind Majumdar v. 
Hem Ohunder Chowdhury (3) and Roy Radha 
Kissen v. Nauratan Lall (4). Here, in the 
present case, the question should not be 
looked at from the point of view that 
the estate has been benefited. Obandra 
Kumari was bound to pay the money, Sup- 
posing she had Rs. 10,000, from whieh she 
sould have paid off her debt, On her death 
the creditors would be perfestly entitled to 
recover the amount from her reversioners 
who inherited the whole amount. Refers to 
Braia Lal Sen v. Jiban Krishna Roy (5) 
and Jiban Krishna Hoy v. Brojo Lal Sen (6). 
Liability for rent ought to be regarded as 
a personal liability, the only exesption being 
in the sase of a landlord exeeuting a desree 
under the provisions of the Bengal Tenanoy 
Aot. As the present oase is not within that 
exception it ought to be taken as a personal 
liability, whieh her reversioner would be 
bound to contribute. We have paid our 
share, the balanee should be paid by him. 


Babu Surendra Ohandra Sen (with him ^ 
Babu Pratul Ohandra Rai), for the Respond. 
ents.—The cases cited by them have no 
bearing on the present point. Defendant 
No. 1 and Ohandra Kumari were the joint 
proprietors, She inherited her father’s 
properties. She having died in 1316 her 
properties devolved on defendant No, 2. 
The suits were brought after Ohandra 
Kumari's death. The deorees, consequently, 
were passed long after her death, although 
in some suits the rents olaimed were for a 
period prior to Chandrakumari’s death, The 
suit sould be, therefore, decreed under section 
65 of the Bengal Tenaney Act against the 
reversioner. In a rent suit under seotion 
65 of the Bengal Tenaney Aot rent is a 
first charge. At the time when the suit was 
brought and the deoree was passed, Chandra 
Kumari was dead. Нагі Prosad muoseeded 
Kali Prosad, Chandra Kumari’s father, Thero- 
fore, Chandra Kumari had nothing to do with 
the estate neither her heirs. It was, there- 


*. 
(2) 16 Ind. Cas. 437; 17 C. W, М. 387, 
(8) 160. 611; 8 Ind. Dec. (x. s.) 837, 
(4) 6 0. L. J. 490. > 
(5) 26 C. 285; 18 Ind, Dec. (N. s.) 787. 
(6) 30 O, 550 at p. 664;7 0. W. N. 425; 201, A. 81, 
5 Bom, L. В, 428; 8 Sar, P. C. J, 444 (P. O.), 
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fore, plaintiff and Hari Prosad who were the 
only tenants. Farther, there was no dearee 
against Chandra Kumari. 1 did not make a 
voluntary payment whieh was solely for the 
benefit of the estate. e | 
Dr. Sarat Chandra Basak replied in brief, 


JUDGMENT.—These six. appeals arise 
out of suits brought by the plaintiff to recover 
from the defendant Мо. 1 one Hari Prosad 
the sums paid by the plaintiff in satiafastion 
of six rent deorees whish aasording to the 
plaintiff were justly payable by defendant No. 
1. 

ears that the original owners of 
E eee were the plaintiff, Rama 
Prosad, the defendant No. 1 Hari Prosad 
and one Kali Prosad, the last two being 
brothars. On the death of Kali Prosad he 
“was sueseeded first by his widow and then 
by his daughter, Chandra Kumeri, Ohandra 
Kumari, it appeare, died towards the olose 
of the year 1316. Theréafter the landlord 
brought six rent suits claiming rent for 
the years 1518 to 1816, that is for four 
years during whish Chandra Kumari was 
alive. He made parties defendants to these 
віх reüt euits- Rama Prosad, Hari Prosad 
and one Sital Prosad who was the daughter s 
son of Chandra Kumari and, therefore, heir to 
stridhan property. The reut-suits were 
deereed. and payment by the defendant was 
direoted, and it may bere be observed that 
the payment to be made was not payment 
to be made out of the estate left Љу 
- Obandra Kumari. The deorees are essential 
ly rent-deorees against the tenant defendants. 
These deorees were put in execution and 
eventually some portions of the plaintifi'a 
personal properties were put to sale and in 
order to resover these properties the plaintiff 


was compelled to satisfy the deorees in full: 


as justly liable to pay $га of 
d ыш ‘cain it ‘is not disputed, and 
similarly it is not disputed that Hari 
Prosad: was similarly liable to pay 3rd, and 
in faet: he has paid ird of the rospeotive 
decretal amounts. ix 
"question ig as to the remaining jr, 
ылы Шы Prosad who has succeeded 
to Kali Promad's share as his revereiorary 
heir should be required to pay the remaining 
ied оп assount of hie having inherited 
the share of Kali Prosad, Both Courts haye 
answered this question in the affirmative, 
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The learned Vakil for the apnellant oon. 
tends on the strength of a number. of 
савез whish he has cited, for instanee, the 
esses reported as Bzreswar Das Dey vw. 
Kamal Kumar Dutt (9), Krtsto Gobind 
Majumdar v. Hem Ohunder Ohowdhury (8) 
and Jiban Krishna Roy v. Brojo Lal Sen 
Prosad and not he is 
liable for that $rd. We are of opinion 
that this contention must fail, The dearees 
were not made against Chandra Kumari 
in her life time, They were made against 
Hari Prosad after her death when he was 
in possession as tenant having interest 
extending to a ird share. It is true 
that Sital Prosad was alo в judgment. 
debtor iu that deoree, but on the faeta 
found it appears to us that he was not 
a nesessary party. The only tenant-defend.. 
ants in possession of the tenures were 
Rama Prosad and Hari Prosad and Hari 
Prosad was interested in them to the 
extent of 5° share. The rent-deeree was 
the rst oharge on the holding in his 
hands and in the plaintiffs hands. _ The 
decree was against him, Тһе payment 
made by the plaintiff was osertainly not 
а voluntary payment and it sannot be 
said that Hari Prosad was not benefited by 
that payment &nd.on the prinsiple laid 
down in seotion 70 of the Contract Aet, Hari 
Prosad is bound to reimburse the plaint» 
iff. 

It has been pointed out to ua that in the 
plaint as framed the plaintiff asked for relief 
not against Hari Prosad but, against Sital 
Prosad, That alaim was never formally amend- 
ed, but it is quite clear that when the ease 
came an for trial 16 was olearly understood 
that the claim was made against defendant 
No. 1, Hari Prosad, and that Hari Prosad 
fully realized tbat position and had every 
opportunity given bim to meet that case. 
The defect in the plaint and the failure to 
amend it, therefore, did not affect the merits 
of the oase and does поё а есі the appeal on 
its merits, 

For these reasons, we dismiss these віх 
appeals with coats, 


Appeals dismissed, 


һ ET à 
Vel. LX) 
EMPEROR 0, ANANT KUMAR BANERJI. 


OALOUTTA HIGH COURT. 
ORIMINAL Rersrexce NO. 1 or 1920. 
' May 12, 1920. 

Present: —Mr. Justice Walmsley and 
Justice Sir Syed Shamsul Huda, Кт, 
. EMPEROR —PaosEQUTOR 
versus 
ANANT KUMAR BANERJI AND 

~ — ANOTHER — Acoa8eD 


Confessinn, made through ear or wnder inducement, 
admissibility of. 


. A statement made to a Magistrato by an accused 
person through fear (consisting of a threat by the 


Police to put his womenfolk to trouble), is inadmissible. 


Similarly, a statement made as: the result of an 
indacement by the Police, which caused the person 
making the statement to believe that he would be 
offered a free pardon, should be rejected. [p. 412, col. 
2; p. 4:9, col. 1 


: Oriminal referense by the Additional Ses- · 


sions Jadge, Howrah. 

Mr. Gibbons, X. О., (Advosate- General), 
Babus Bankim Ohunder Sen and Bent M.dhab 
Ohatterjee, for the Crown. 


Babus Dasarathi Sanyal, Manmatha Nath 
Mukher,ee, Debendra Маі, Bhattacharjee and 
Bibhuti Bhusan Lahiri, for the Acoused, 

JUDGMENT, 

WaLMSLRY, J.—The aesused persons were 
placed on their trial with four others 
before the Sessions Judge of. Howrah 
upon eharges of forging, and oonspiring to 
forge;  eurreney:.notes, The Jury was 
unanimous in  aoquitting all” the aceused 
persons, and the learned Judge ‘accepted 
their verdist in regard to the other four, 
but referred the ease as against these two 
men to this Court under the provisions of 
gestion 307, Criminal Prosedure Code. 

A short aesount of the incidents leading 
up to the trial will help” to make the 
ease more intelligible, Oa March 18th, 1918, 
в forged ourreney-note for Rs. 5 was tene 
dered and  aesepted at Bagnan Railway 
Station, a station on the Bengal Nagpur 
Railway. When it was found that the 
note was spurious, it was sent to the Railway 
Police, and, later, Sub-Inspestor Panna Lal 
Roy of Bagnan Thana took up the enquiry. 
On April 1st, 1918, Panna Lal searched the 
house of the asoused Anant at village 
Ohandbag and found two five-rupee notes, 
one of whieh was forged. A man named 
Shibkali Ohatterjes had given to Panna 
Lal the information whieh lead bim to 
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search Anant’s house on April Ist, and the 


same man handed over to him on April 
16th, a post card, marked Exhibt LI, whieh 
is said to establish a connection between 
Anant and Dhiraj. On April 19th, 1918, 
Inspestor Darpa Narain Singh was placed 
in sharge of the investigation. It is not 
necessary to follow all the details of his 
proceedings, but it may be remarked that 
by the time this trial was begur, the Polise 
were in possession of no less than 84 forged 
notes of five rupees each, all taken, aesording 
to an expert, from the same block, On January 
27th, 1919, Anant’s house was searched 
a second time by Sub-Inspestor Panna Lal 
Roy and this time the sharred fragments 
of some five.rupee notes are said to have 
been found. Anant was arrested and taken 
io the bead-quarters of the sub-division 
at Uluberia where he made a statement 
on the following day. He was remanded 
to custody, but released on bail on February 
8rd and on February 13th he made а sesond 
statement. In the interval, he is said to have 
given information to the Polise on various 
points. For the present, those are the prinei- 
pal points in the story against Anant, 

Dhiraj Chandra Pal’s family house is 
at a village salled Bhowanipur, but he is 
said to live generally at the house of his 
father in-law at Bhadreswar. A search was 
made of that house on January 27th, 1919, 
without resnlt ; then a second seareh was 
made on February 5th and this time it is 
said that inside & box were found some 
pearls wrapped in a piese of paper similar 
to tbe paper on whioh forged  no'es were 
printed. Dhiraj, it may be noted, was nob 
present at this seareh. Then, as the reenlt 
of the information supplied by Anant, the 
Inapestor traced a man, named Lakhan, who 
had served in the house at Boadreswar, to 
his home in Orissa, This Lakban was 
brought to Caleutta, where he made some 
disclosures and on Marsh 17th, he showed 
to tbe Polise a tank into whish the press 
had been thrown, and on the morning of 
the 18th the component parêk of a press were 
resovered from the tank in the presgnee of 
witnesses. Those are the salient points in 
the story against Dhiraj. 

Both the acensed kay that they ara 
innosent of the charges preferred against 
them, Anant does. not admit that tha 
charred fragments were found in his house 
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‚оп January 27th : he urges that the state- 
“ments said to have been made by him are 
"not admissible ; and that the evidence given 
by Lakhan is the evidense of an aesomplise 
and unworthy of credit. Dhiraj says that he 
‘knows nothing about the pasket of pearls, and 
he does not claim the pearls; he denies hav- 
‘Ing any eorrespondenee with Anant; ће also 
Bltaeka the evidence of Lakhan, and he says 
‘he ів ір по way responsible for what was found 
in the tank, Healso pleads that at the time 
when the notes were being forged —the last 
quarter of 1917—he was laid up with a 
broken leg at Bhowanipur. 

Before dealing with the evidense, I may 
note that the expert’s evidence ie not ohal. 
lenged. The Police are in possession of a 
large number of. forged notes, all 
having & sommon origin, and the charred 
fragments are fragments of forged notes 
similar to the uninjured forged notes These 
facts, of course, do not in any way affeot the 
aesused. Опе other fast to be mentioned is 
that the forged note found in Anant’s house 
in March 1918 isof the same origin. That 
by itself proves nothing more now than it did 
in 1918; but it will become significant if it 
be proved that, ten months later, he had five 
or more similar notes in his possession. Con- 
sequently, I think that the proper starting 
point in considering the evidence against 
Anant must be the honse-searah that took 
plaee on January 27th, 1919. 

The witnesses to this searah are the 
Sub Inspestor and Rajani Kanta Chakra. 
yarty and Harihar Chatterjee; prosecution 
witness No. 15 also signed the search list, 
though he was not present during the 
searah. One Shib Kali Ohatterjea also 
signed the seareh list and was present part 
of the time, but he has not been examined 
as a witness and is not to be confused with 
the other man of the same name (pro. 
sesution witness No. 50). This evidence has 
been eritioised at great length. The point 
whioh impressed me most was this that if the 
story is true, Anant must have tried to 


burn the forged, notes direstly after the < 


arrival of the Polisə, and it seems surprising 
that atesuch au early hour in the morning 
no one saught sight of the blaze, but as 
tho walla are solid if the door were shut in 
time the light might have esoaped notise. 
There are no doubt diserepaneies in tha 
evidense ; but the sbarred fragmonts were 


INDIAN OASES, 


[1921 


undoubtedly brought out of the kitehen 
and plased оп а mat outside, The witnesses 
are perfestly oelear on that point. They 
also say that the persons of the Sub-Inspeotor 
and of the witnesses were searshed. The 
long delay that took plase before Anant 
was marohed off to the Thana is easily 
explained by the meticulous oare with 
whish the fragments were detailedin the 
searah list. The result of the evidenaee, to 
my mind, is that we must either believe 
that the fragments were found ав they 
are said to have been found, or we must 
hold that they were ounningly introdused 
into the kitehen by the Sab-Inspestor, The 
first of these alternatives is, I think, proved 
by the evidence. The sesond involves over. 
whelming difficulties, namely, that the intend. 
ed fraud must have been diseovered when 
the Sub-Inspestor’s person was searched, 
and that Anant would instantly have 
denounced the Sub Inspector, The sesond 
of these difficulties is the greater ; Rajani, 
Harihar and Manmatha are not hostile to 
Anant, and the question was not put to 
them. TheSub-Inspestor also was not asked 
whether he had gone to the house with 
the notes in his pocket, nor whetner the 
aesused had atoneeehargod him with fraud, 
Lastly, there is the statement of the assused.; 
he was asked by the Committing Magistrate 
on June 26th whether the fragments had been 
found by the Sub Laspastor in his oven, and 
his answer was “Daroga babu katakgult Кадав 
paéyachhilen: e tukragult taha nahe,” He 
said nothing further to the Judge. These 
words ean only mean that the Daroga found 
some pieses of paper and then substituted 
the sharred notes, but that is not the defense 
suggestion. : 

My aonolusion is that the charred frag. 


ments of forged fiverupse notes were. 
found in Anant’s kitehen in the manner 
alleged. 16 is his kitshen, and he is 


the only male inmate apparently. 

Then we come to the statement made 
by Anant before Mc, Rahman on the follaw- 
ing day. The objestion taken on thia 
statement is that 16 was made under pres. 
sure, and the pressure is said to consist 
of a threat by the Sub-Inspestor to put 
Anant’s womenfolk to trouble, I think it 
must ba held on the prosemtion evidenss 
that tho Sab-[ospestor spoke unwisaly, but 
I azout balieva that a man of his exparionsa 


we 


Vol. LX) | 
EMPEROR 8, ANANT KUMAR BANERJI, 


was susha foolas to use the words “bijat 
karibo” in publie. The position, however, 
was that, unless Апвпё shouldered the rə- 
sponsibility, all who were in the house al 
the time of the dissovery might be accused 
and’ the only other inmates were his wife 
and mother. I think that fear may have 
worked on the mind of Anant, and may 
have been erisouraged by the Sub Inspestor 
in a subtle way in the hours that elapsed 
before Anant reached the Magistrate. 
that view, I think that the statement is 
not admissible. The seaond statement, again, 
is said to be inadmissible because it resulted 
from indneement by the Inspector and Sub- 
Inspestor, Shortly stated, the case is that 
Anant was led to believe that he would 
be offered а free pardon and examined as 
a witness. The evidenee has been discussed 
elaborately ; but I think the matter may 
be disposed of in а few words. After the 
statement on January 28th, Anant was sent 
to jail: an applieation for bail was refused 
abruptly, and atthe instance of the Polise. 
Then came a sudden change; Anant was 
released on February 3rd, on nominal bail: 
he went to Calontta with Darpa Narsyan, 
he showed the Inspestor—it is said —Halder’s 
Shop and other places, in fact made him 
self thoroughly useful, and ou February 13th 
he made a second statement mush more 
detailed than the first, just the sort of 
statement that the Polise like to have from 
a man who isto be used as an approver, it 
is diffisnlt to believe that in those ten 
days he was not given to understand that 
a pardon was going to beollered ta him 
on the oondition that he betrayed Мз 
‘friends. In my opinion, therefore, the 
second statement made by Anant must also 
be rejeeted as inadmissible. I may say, in 
passing, thatthe omission to examine the 
Pleader Prabodh Chandra Obatterjes ` seems 
matter for regret. 

With the sonfessions or statements ruled 
oub of consideratioo, thera remains the 
evidenee of Thandaram and Kedar, the two 
eoolies, and of Lakhan Jana. The evidense 
of the eoolies loses its value by the rejection 
of the second confession, and I think it may 
be ignored. Lakhan says he was employed 
as а servant in the house of  Dhiraj's 
father-in-law at Bhadreswar, and he desoribes 
the saatual making of the forged notes. 
His evidenee is assailed as being that of 
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an acsomplise or at any rate, no better 
than that of an assomplios. If his story 
is true, there oan be no doubt that he 
was placed іа an extremely awkward 
position, a position which would be embar- 
rassing even to а man of aerupulous ia- 
tegrity. Bat that fast does not release 
him from the suspieion that must attash 
to a man who sess а wrong ast done, 
and holda his paasdfor many months, and 
then telja his tale without any signs of 
relastatss. I think it would ba dangerous 
to say that his evidenss is free from taint 
and, therefore, I hold that it needs sorro- 
boraticn. Another point against him .is 
that, sinsa he was brought back from his 
homs in Orissa he has baen living under 
the same roof аз the Inspector, and itis 
the Inspector who sesured him his present 
employment. Those ara facts which render 
it likely that Lakhan is auxious to help 
the Polios. 

The result of this consideration of the 
evidense is that, while I hold it proved 
that oharrel fragments of forged notes 
wara found, as alleged, in the house of 
Anant, {am unable to hold that his share 
in the manufacture of the notes has been 
established, : 

Tarning to the oaase of Dhiraj, the 
evilenas is that of Lakhan Jana, supple- 
mented by the finding of a pressor parta 
of prasa near his house and of a piesa 
of papar in his house, aud the correspond. 
anga with Anant. Tao statements mada hy 
Anan: may-be left out of assount entirely, 
Of L:kaan I have alrealy spoken: he needs 
oorroboration as against Dhiraj just as much 
аз agaiost Anant. Now, there is no reason 
for donbting that parts of a press wara 
found in a tank olose to the house where 
Dhiraj was living in Bhadreswar, but the 
tank is aosessible to others, and it seems 
that better hiding places might have 
been found. The paper in which the 
pearls were wrapped gives rise 62 suspicion, 
bot f doubt whether more oan be said 
than that. As for the, sorrespondence 
with Anant, the most that oan be said of 
it ig, Goat if oroves a certain measure 
of intimasy between the two men. 

The result is that, as against Dhiraj 
I think that the evidenss is inadequate: 
it raises grave suspicion but nothing 
mare. 
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In my judgment, the verdiet of the 
Jury should be.endorsed except in regard 
to the charge under sestion 489-C against 
Anant. I think the attention of the Jury was 
so much absorbed inthe eharge of general 
eonspiracy, that they overlooked the fact 
that this charge rested on the evidence 
of a few witnesses, whose evidence is wholly 
unaffected by the oritieisms to whieh the 
other evidense is open, I hold that the 
eharred fragments of forged notes were found, 
as alleged, in the possession of Anant, and 
from the eireumstanses already set oub it 
' follows that he knew them to ba forged and 
intended to use them as genuine. 

. The result is, while Dhiraj is asquitted on 
all charges in assordance with the verdiat of 
the Jury, Anant Kumar Banerji is oonvioted 
of the sharge under sestion 489 О, of the 
Indian Penal Code, and acquitted of the other 
eharges under section 489.A, Anant is sen- 
feneed to undergo three years’ rigorous im- 
prisonment. 


' SaamauL Нора, J.—1I agree. 


Reference answered accordingly, 





ALLAHABAD HIGH COURT. 
URIMINAL Revision No. 244 or 1920. 
May 21, 1920, ` 
! Present :— Mr. Justice Walsh. 
RAJBANSI AND ANOTHER—AQOOUSED 
APPLIOANTS 
versus 
EMP#ROR—Oppositz PARTY, 
V Criminal Procedure Code (Act V of 1898), ss. 110, 
112—Security proceedings—Notice to show cause, 
whether necessary —Failure to issue notice, effect of — 
Revision—Application admitted on certain grounds— 
Procedure. 


Two persons were arrested under section 55 of 
the Oriminal Procedure Code on the ground that 
. they were reputed habitual thieves and house- 

breakers and were placed before a Magistrate who 
fixed a “date for evidence, with the objeot of 
issuing a notice under section 112 of. the Code 
and detained the acousgd im custody without issuing 
any notice. On the date fixed the Magistrate 
recorded the evidence given by the Police and 
‘treated it as given in the hearing under section 
}10, and, without giving the accused the slightest 
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warning or opportunity of obtaining legal assistance? 
called upon them to conduct their case: l7 

Held, that the procedure of the Magistrate was 
wholly irregular and vitiated the proceedings. [p. 
42!, col. 1, Ja 

Before a hearing under section 110 of the 
Criminal Procedure Code can by law take place, 
it is incumbent on the Magistrate, under section 112, 
to make an order setting forth the substance of 
the information which he has received, the amount 
of the bond to be execuied, the period for which 
it is to be executed and the number, character and 
class of sureties, if any, required. Merely informing 
&n acoused person that he is a suspected thief is 
not sufficient, as, however substantial that expression 
may be as an offensive description of an individual, 
it gives the person alleged to be that character 
not the slightest intimation as to the grounds on 
which it is based. Гр. 420, col. 2; p 421, cols 1 & 2.] 

Where a party applies for revision and obtains an 
order issuing notice te show cause, he should at the 
hearing confine himself to the grounds upon which 
that order was made. [p. 42), col, 2; p. 422, col, 1.) 


Criminal revision from an order of the 
Distrist Magistrate, Gorakhpur, dated -the 
19th of December 1919. 

Mr. J. M. Banerji, for the Applicants. - 

Mr. В. Malcomson, Assistant.Government 
Advosate, for the Crown. х 

JUDGMENT,—These proceedings must be 
set aside on the ground of irregularity. 
The sharge was the usual one against several 
people, ineluding the two applisants, Rajbansi 
and Siar, under section 110 of the Code of 
Criminal Procedure, the allegal ground being 
that they were habitual thieves and house- 
breakers. There has been an appeal to the 
District Magistrate, who points out that 
these two men іп partioular are of eom. 
paratively recent appearance in this capacity 
and are entitled to more lenient treatment, 
but the point taken before me is a good one. 
The two applicants were arrested on the 9th 
‘of September under sestion 55. That arrest 
was lawful as the ground on which they 
were arrested was that they wero “reputed 
habitual thieves and house-breakers.” Théy 
were then taken before the бор. Divisional 
Offiser who, on the 9th of September, the 
same date as the report made of their arrest 
and of the grounds on whieh they had been 
arrested, fixed the 19th of September, for 
the production of evidense presumably with 
the objeot of issuing a notice under sestion. 
112. As the Magistrate seems doubtful 
abcut the prosedure itis desirable to point 
out that sestion 112 requires him to make 
au order which is really a notice in writing 
setting forth the substanee of the informa: 
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Шоп wbich-he bas reseived, the amount of 
‘the bond to be exesuted, the term and the 
number, eharaoter and class of sureties, if 
апу, required, so that he has to reaeive 
substantial information in order to found his 
‘authority to issue a notise to show aause. It is 
only after he has done that that. the astual 
hearing under seetion 110 can by law take 
place af all. In fixing the date, the 19th 
September, it looks as though the evidense 
of whish he required produetion was the 
evidense the substance of whioh it was 
necessary to set forth in the notice besause 
he..had not got it on the 9th and he did 
not then purport to issue notice, He there- 
upan. detained the applicants in oustody 
from “the 9th to the 19th without having 
issued any notica at all, That was wrong. 
The prosedure in such oases is  olearly 
indicated by the Act, but it is further 
emphasized by the ease of Emperor v. 
Paimal Nai (1), where my brother Knox 
pointed out that a Magistrate should not 
detain a person under sestion 110 unless he 
has information upon whioh he can make 
the order required by section 112, When 
the 19th of Saptember arrived the Magiatrate 
made matters worse by not merely issuing 
the notice on that date—the notice had in 
faot been ‘dated the 19th Ssptember—but 
he seems to have forgotten the objest with 
which he had fixed the 19th and proseeded 
to treat the evidence whish had been given 
by. the Sub Inspestor as the evidence in 
the hearing under section 110 and fixed a 
further date for the  aesused to produce 
their evidense. One result of that proseed- 
ing, whioh was olearly irregular, is that 


the acoused, who had been kept іп deten- 


tion for ten days without any opportunity 
having been given to them, were suddenly 
called upon to sonduet their oase without 
the slightest warning. or opportunity of 
obtaining legal  assistanoe. The defense 
is just as mueh entitled to be heard and 
developed during the evidence for the pro- 
sooution as after the prosesution evidence 
ia elosed, so that there was double irregu- 
larity. 1 rather doubt whether the notice 
was a good ons. It is impossible to lay 
бота any standard to which sush notices 
are to sonform, but when the Legislature 
provided that a Magistrate should make 
EM Ind, Cas, 571; 10 A. L. J. 351; 13 0.1. 7, 
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an order in writing setting forth the sub- 
the information  reseived, it 
certainly meant & great deal more than 
telling a man that he was а suspested 
thief, besause, however substantial that 
expression may bs as an offensive deserip- 
tion of an individual, it gives the person 
alleged to be that character not the slightest 
intimation as to what are the grounds upon 
which it is based. If that notice is suff. 
eient, all that would be necessary wonld bs 
to оа] upon anybody in India to show 
cause on the mere statement that he was 
suspected by the Polise to be an habitual 
thief; but the prosedure clearly requires 
something in the nature of an indictment 
or sharge containing substantial partisulars 
indicating the grounds upon whioh the 
Police have given infprmation to the Magis- 
trate. On the other hand, I make this 
general observation that it may bs of 
assistanse to the Bar, at any rate in any 
ease in which I am sonserned, that where 
the real ground for complaint against the 
proseedings of the Court below does not 
appear in the grounds of an applisation 
for revision and the gentleman appearing 
for the person showing oange (iu this sase 
the Assistant Government Advocate) has 
been taken by surprise, I should certainly 
make no order until the person showing 
eause had an opportunity of investigating 
the ground which is urged in Court and 
of whish he has had no previous notice, 
That is an ordinary business arrangement 
and it is clear that the Oourt ought not 
to make any order upon either party until 
they have had full opportunity of meeting 
the points in the ease, In this applica: 
tion there was no referense whatever to 
the omission of the Magistrate under 
section 112 and the irregularity committed 
on the 19th of September, and, although it 
would be possible for anybody examining 
the resord to discover if for himself, it 
is very often like Ivoking for a needle 
in a bundle of hay, and if we had not 
found by the incontrovertible papers on 
the record that the matter was too olear 
for argument, Ishould have adjourned the 
sase for Mr, Maleomson to get an explan- 
ation from the Sub-Divisional Officer, In 
this oase it is not necessary, but as а rule 
I think it adesirable prastios, that parties 
applying in reyision should be confined, 
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where eause is shown, to the grounds upon 
whioh the original order issuing noiise was 
made. 

This application is allowed and the proaeed. 
ings are set aside. 


Proceedings sel aside. 


Mtr et mean 


PATNA HIGH COURT. 
ORIMINAL Revision No. 484 or 1920, 
November 15, 1920. 

Present i— Justioe Sir B. К. Malliok, Кт. 
and Mr. Justiee Buoknill, 
GAJADHAR LAL -alias GAJO LAL — 
PETITIONER 
versus 
BMPEBOR— Oppose Parry, 

Criminal Procedure Code (Act Vof 189R), ss. 234, 
285 Penal Code (Act XLV of t860), ss, 408, «7. A— 
Charge under в. ACR Court, competency of, to try with 
this charge three charges under в 477 A—Revision— 
Finding of fact—High Court, power of, to interfere. 

Where a person is charged, under section 49°, 
Penal Code, with criminal breach of trust committed 
in one year in respect of a lamp sum of money, the 
Courtis competent, by virtue of the provisions of 
sections 284 and 285, Criminal Procedure ( ode, to try 
with this charge three charges for an offence under 
section 477 A, Penal Code, if committed within the 
period of one year and forming part of the same 
transaction as the offence under section 408, [p. 4:8, 
col. 2. 

The High Court will not in revision interfere with 
a finding of fact whichis within the competence of 
the lower Court, [p. 424, col. 1.] 


~ Oriminal revision against the order of the 
Sessions Judge, Mongbyr, dated the 2th 
September 1920, dismissing the appeal of 
the petitioner from the oonviation and sen- 
tenge by the Assistant Sessions Judge, Mongh- 
. yr, dated the 4th August 1920. 

FAOTS.—The sharge framed under ses- 
tion 408, Indian Penal Code, was, that between 
Magh and Bhadon 1326 at Ghughuldih 
Gajadhar Lal, being a Patwari, Teheildar cf 
Musammat Babadai, and in suoh capacity 
entrusted with tbe sollestion of rents from 
tenagteonber behalf,eollested Rs, 2,592-14.73 
but in the eounter-foils of the rent reosipts 
he dishonestly showed as realised only 
Rs. 1,801.11.0 “and thereby committed 
oriminal breash of trust with respeot to 
Bs. 1,222-3-73, 
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The charge under seotion 477A, Indian 
Penal Code, gave details of three sush omis» 
sions (ineluded in the gross sum mentioned 
in the eharge under section 408, Indian 
Penal Code) from  esounter-foils of rent 
regeipts. ? 

An objection as to the legality of the 
trial was raised before the Sessions Judge 
on Bppeal and was disposed off as under,— 

“A preliminary objestion is taken that 
the trial has been vitiated by а multiplioity 
of eharges, and I am referred to the ralinga 
of the Caloutta High Court quoted in Raman 
Behary Das v. Emperor (1). In that ease 
three sharges under seotion 409, Indian Penal 
Code, were joined with three sharges under 
rection 477A of the Indian Penal Code, 
But in the present qase there is no suek 
combination. The oharge under see 
tion 408, Indian Penal Code, relating to 
the gross sum embezzled is to be deemed as & 
charge of one offence only, under seotion 222 
(2) of the Code of Criminal Procedure. And. 
the triple charge under sestion 477A seems to 
be good under section 284 (1), Criminal Pro- 
sednre Code. The three offences alleged 
under seation 477A аге a seleation from the 
series of offences alleged under section 408, 
Indian Penal Code; and it is perfestly legal 
to frame two shargea about the same three 
offenses. I consider thia preliminary objes- 
tion to be worthless." 

Mr. G. О, Pal, for the Petitioner, i 
The Assistant Government Advocate, for 
the Crown. : 

JUDGMENT. - 

Mouuos, J.— The petitioner has been 
sentenced to rigorous imprisonment for 4 
years under seotion 408, Indian Penal Code, 
for having committed criminal breach of 
trust in respect of a sum of Re. 1,221, whieh: 
was due to his employer, Musommat Babadai, 
on account of rent eollested from her tenants 
for the year 1326 Fosli, There wasa second 
indiotment under sestion 477A for having 
falsfied the assount-books whieh it was thé 
duty of the petitioner to keep. The indiet- 
ment under sestion 477A relates to three 
spasifio entries in the sounter foil rent receipts 
preseribed by law for the realisation of rent 
from tenants, ` 


(1) 22 1nd. Cas. 729, 41 0. 729; 18 О. W. М. 1103; 
15 Cr. L. J. 168, : 
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. Tt is alleged that, for the year 1326, the net 
sum whieh was realised by the petitioner 
was Rs. 2,522-14.7, The petitioner gave 
rent-rescipta to the tenants showing а рау. 
ment of the full demand in various instal- 
ments whieh were set out in the rent-reasipts, 
but in the sounter-foils whieh were kept in 
the petitioner's offiee only some of the instal- 
ments were entered, and by adding the 
amounts therein shown one would be led to 
imagine that the petitioner aetually realised 
and gave receipts for a sum of Hs. 1,301.11 0 
only. 

The oase for the prosecution is that the 
petitioner has dishonestly misappropriated 
the balange of Re, 1,221.3-73. < 

, In 1827 a theft occurred in the Toshakhana 
of the petitioner’s employer. The petitioner 
was suspected and in the eourse of в search 
at, his house and at his offise a number of 
acoount-books were discovered in his posses. 
sion among which were the sounter-foil receipt 
books showing the false entries whioh are the 
‘subjest of the ebarge under seetion 477A. 
The present prosesution was- then begua 
upon the complaint of a servant of Musam- 
mut Babadai with the result that the peti. 
tioner was sent up for trial and was oon 
vioted in respect of both sets of sharges by 
the Assistant Sessions Judge of Monghyr. 
There was an appeal to the Sessions Judge 
who confirmed the findings of the Trial Court 
and deolined to reduse the sentence. The 
petitioner now moves this Court in revision 
and urges that the trial is bad and that the 
conviction should be set aside, 

It. ів nesessary to observe that there was 
another aesused sent «up along with the 
petitioner who, though found guilty by one of 
the Assessors was acquitted by the Trial 
Court. With regard to the petitioner both 
the Assessors, were of opinion that he was 
guilty of the offence under seetion 408, Indian 
Penal Code. Asto the sharge under ses- 
tion 477A, one of-the Assessors was of 
opinion that he was guilty, while the other 
was of opinion that the sane bad not been 
proved. 

The learned Vakil for the  petiticner 
attaeks the sonvistion mainly on the ground 
that there was an error of prosedure, He 
contends that there was a fatal misjoinder 
of sharges and that the petitioner having 
been prejudiced he” must either be acquitted 
ub, p, ye-trial ordered. He relies upon the 
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ease of Raman Behary Das v. Hmperor (1) 
and on Kasi Viswanathan v, Emperor (2). 
It is urged that three sharges of falsification 
of accounts in regard to different sums upon 
different dates oannot, though oovering а 
period of one year,be joined with a sharge of a 
eriminal breach of trust, because the offences 
are distinet and separate offences for which 
there must be separate trials and that neither 
the provisions of seation 234 or 235 of the 
Criminal Procedure Code bring the case 
within the exeeption sontemplated by seo- 
tion 233. Now the faats of the eases above 
sited were totally different and it is quite 
clear that in the oase before us there has 
been no error of the procedure in Courts 
below. Here there was в charge of criminal 
breach of trust committed in the year 1326 
in respeot of a lump sum. ` By reason of the 
provisions of sestions 234, 235 it was eom- 
petent to the Oourt to try with this charge 
three charges for an offense under sestion 
477A, Indian Penal Code, if committed within 
the period of one year and forming part of 
the same transaction as the offense under 
seation 408. The learned Vakil contends 
that the aota gonstituting the offense under 
sestion 477A were not committed in the 
same transaction, but Тат of a contrary, 
opinion. There wasa community of objest. 
and. design between the two sets of acts and 
it ia clear that the petitioner made the three 
false entries in order to assist and вопова1 
his fraud in the matter of the embezzlement.. 
Each of the three false entries was intimately 
connested with the aot of criminal breaeh of 
trust and there was, in my opinion, no mis- 
joinder. 

The first ground, therefore, for attacking 


: the sonvistion fails. 


The next point is, that there has beena 
misearriage of justice by reason of the 
inferences whish the learned Oourta below 
have drawn from the evidenee. Ib is said 
that the petitioner had in his possession 
eertain Saha or assount-papers in whish the 
various sums realised from eaoh tenant were 
entered and which, if produeed, would have 
shown that the rent-reesipts granted to the 
tenants were eorrest, acd it is urged that 
the omission, to enter all the instalments. 
in the sounter-foils was nothing more than 
an ast of negligenae on the petitioner's part, 

(2, 80 M. 828; 17 M, L, J, 141; 2 М.І, TATR 6 Cr, 


. Tí, 7, 3241. 


E 


- maintains that, 
reason for proseeding іп a Civil Conrt for в 
'elaim upon a givil liability, there is no 
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Now in regard. to. these Staka papers the 
learned Sessions Judge finds that there were 
some Siaha papers in the petitioner's 
possession, but he also finds that they were 
never handed over to the petitioner's' em- 
ployer. That isa finding of faot at whieh 
the learned Judge was eompetent to arrive 
upon the evidence and it oannot be said that 
he has committed any error of law in believ- 
ing the petitioner’s employer and in disbeliev: 
ing that part of the evidence which is inson- 
sistent with her story. 

"The other finding in regard to whish the 
learned Judge has been attacked relates to 
the petitioner's employer's acaount books, the 
petitioner’s ease is that he has made payment 
to his employer fully sovering the amounts 
which forms: the subject of the charge of 
eriminal breaeh of trust and that his em- 
ployer haa books of sosount whiob, if pro- 
duced, would clearly establish his innocense. 
The learned Judge finds that no впвЬ ascount- 
books existed and he draws the inference 
that the petitioner has in faot embezzeled the 
money. Here, again, the inference drawn by 
the learned Sessions Judge is one of fast 
whieh it was competent for bim to draw, and 
l am not able to say that thera bas been any 
error of law on his part. There is a clear 
finding by both Courts that there is a dis- 
erepanoy of Re, 1,221-3-73 between the rent- 
receiptsand theirsounter foils,thatthisaum was 
sollected by the petitioner and that it never 
reached the hands of Musammat Babadai. 

The Courts below have chosen to disbelieve 
the story told by the petitioner and thé 
witness who deposed in his favour and to 
believe the evidense cf the proseention, and 


in revision we see no reason for interfering 


with that finding. 

The only question that remains is, whether 
in law the offenoe of oriminal brsash of 
trust has been made out. If that offenes із 
established it is not disputed that a sonvio. 
tion under section 477A must alsa follow. 
Now the learned Vakil for the petitioner 
although there might be 


ground for holding that there was that 
sriminaleor dishonest intention on the part of 
the petitioner .whish is neesssary for an 
offense under the indian Penal Oode. Here, 
again, the question is one of fact and if we 
agree, a8 we do agree, with the findings of 
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the Courts below ihe is:an ei: жо ‘the 
petitioner’s-oase.  - 

~ Finally, there is an appéal : by the darned 
Vakil for reduction of sentenee, We think, 
on 8 eonsideration of the whole siran metanses, 
that the sentence of four years’ rigorous ims 
prisonment for each offense is perhaps foo 
severe, We reduse the sentence to one of 
two years rigorous imprisonment on eash 
eharge and direst the sentence fo run sons 
surrently, 

Brexmitt, J,—His Lordship Mr, Justieo 
Mollick has dealt with this matter very 
fully and it is hardly necessary for me to 
add anything, but I should like to.say one 
or two words, Counsel for the petitioner 
raised really four poinis;' The first. was as 
to the propriety of the frame of-the eharges, 
I think, however, that the eases whieh were 
quoted are easily: distinguishable from the 
present one. Here we have a general charge 
under section 408 of the Indian Penal Code 
relating to lump sum of money embezzled 
and then we have three sounts under one 
charge, under sestion 477A of the Code, eash 
count referring to a particular falsifieation of 
accounte, that is to ray, in this case omis- 
sions to enter ascounts in books these three 
instances refer to part of the general embez- 
zlement sovered by the previous  eharge 
under seation 408. I have never heard it 
argned that; under the Indian Penal Code 
such а framing of sharges is improper. On 
the contrary, 1 havecf:en seen charges fram- 
ed like this one and I do not remember that 
1 have ever heard an objection of this sort 
taken against them. The cases, on the other 
hand, whish have been. quoted, show, I 
think, that 16 is embarassing to an acensed 
person if several disconneoted, that is to say, 
more than three dissonnected, instances of 
sueh more or leas cognate oharges ав embe zzle- 
ment and falsification of accounts relating to 
the name set of transactions are joined in 
оре indietment, Here, however, it is impose 
sible to imagine how the ascused eould be 
in any way embarrassed by the form in which 
the eharges were framed, 

As to the sesond point, the questions 
raised were as to whether the lady has 
kept private books of aesount and ва to the 
existence and importance of certain rough 
assounta kept ‘by the applicant, As has 
been pointed out by Mr. Justice Mullick, 
those questions are merely questions of faets 
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ar of inferenaes drawn from faote, ib may 
be that the Court below took & wrong view, 
it may be that they did not, but, at any rate, 
it is impossible, T think, for this Court to say 
that the views to whish they same regard. 
ing these two points were desisions to which 
they sould not have reasonably come upon the 
evidense, 

Then, thirdly, it is contended that there was 
no proof that the acsused has any mens rea 
4, e, any intention, when, if he did, he 
retained this money, of permanently misap- 
propriating it or eonverting it to his own 
use. Now, there again it seems to mo quite 
elear that on the evidense whieh was before 
the Courts it was quite open to them to 
some to the sonolusion that there was proof 
that the aconsed intended tv deal with 
the money dishonestly. 

Ан to the question of sentence I agree 
that the sentence was too severe and should 
be reduced as stated by his Lordship Mr, 
Justice Mullick, | 

Sentence reduced, 


PATNA HIGH COURT, 
Отт Oriminat Revisions Nos. 14 AND 15 
or 1920. 
Ostober 15, 1920, 

. Present — Mr, Justice Jwala Prasad. 
RAKHAL MOHAN ROY CHURAMANI 
AND OTHERS— À OQUSED—PETITIONERS 
versus 


ЕМРЕВОВ---Орровіте Parry, 
Criminal Procedure Code (Act V of 1898), s. 416— 
Order directing prosecution —Notice, necessity of. 


In а suit upon a hand.note executed by R. for 
himself aud his brother L, R appeared and resisted 
the claim and the plaintiff gave up his claim against 
him Г. did not appear and the Court, finding the claim 
true, passed an ex parte decree against him. After 
this, upon an application by R. it was found that the 
paper on which the note was written was issued on 
adate subsequent to the date of the note, where- 
upon R applied for sanction to prosecute the plaint- 
iff; the Court granted the application without notice 
to the plaintiff and at the same time called upon him 
to show cause why the ew parte decree should not be 
vacated. Plaintiff moved the High Court to quash 

he order directing his prosecution ; 
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Held, that, in the face of the finding that the olaim 
on the hand-note was trae, the order directing the 
prosecution of the plaintiff without deciding the 
genuineness or otherwise of the document in the 
presence of the plaintiff and R, the order was 
wholly illegal and without jurisdiction, and that, 
although no notice is essential in a proceeding under 
section 476 ofthe Criminal Procedure Code, yet, in 
the circumstances of the present case, notice was 
necessary, and the order having been passed without 
pe it was wholly invalid. (p. 426, col. 2; p. 427 
col, J, 


Civil eriminal revisions against the order 
of the Munsif, Puri, diresting the pro- 
seoution of the petitioners by his order, dated 
the 6th July 1920 and 7th August 1920, 

Messrs. Hasan Imam and S. N. Sahay 
in No. 14, and Messrs. 8. №, Sahay and 9. 
0. Pal in No. 15, for the Petitioners. 

The Assistant Government Advocate, for 
the Crown. 


JUDGMENT.—In Civil Criminal Revision 
No, 14 Rakhal Mohan Ray Ohuramani ig 
the petitioner. In Civil Criminal Revision 
No. 15, Akshay Kumar Rey Churamani 
and Dina Bandhu Mahanti are the peti- 
tioners, 


The aforesaid petitioners have been direst- 
ed by the Muusif of Puri to be proseouted 
under sections 193 and 467/471, Indian 
Penal Code, for offences said to have been 
committed in oonneotion with a hand-note 
produced in the Ооцгё of the Munsif in 
Suit No. 4 of 1920, The petitioner, Akshay 
Kumar Ray, was the plaintiff, in that suit 
and the petitioner, Rakhal Mohan Ray, and 
his younger brother, Lalit Mohan Ray, 
were defendants Nos. 1 and 2 respestively, 
The plaintiff is the sousin of the defendants, 
The petitioner, Dina Bandhu Mahanti, is 
the gumashta of Akshay Kumar Ray. 

The hand-note in question purports ‘to 
have been executed by Rakhal! Mohan Ray 
for himself and his brother Lalit Moban 
Ray on the 27th December 1916, for 
Rs. 510. The defendant No. 2 was in 
Jail on that date having been convicted in 
1918 and sentenced to seven years’ rigorous 
inprisonment. The defendant No. 1, Rakhal 
Mohan Ray, reseived the summons for himself 
and his brother Lalit Mohan Ray. Rakhal 
Mohan Ray, defendant No. 1, did not Appear 
in the ease. Lalit Mohan Hay appeared 
in Court and resisted ‘the claim of the 
plaintiff challenging the genuineness of the 
hand-note in question and disputing hia 
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liability on the ground that the money 
borrowed was not necessary for the payment 
of Government revenue or to support his 
wife during his imprisonment as she was 
living in her father’s house. 


' At the trial, on the [5th May 1920, the 
plaintiff gave up his olaim against Lalit 
Mohan Ray, and obtained an ez parte dearee 
against Hakhal Mohan Ray only. He өх. 
amined his gomashta, Dina Bandhu Mahanti, 
thé petitioner, to prove that the hand. 
note was given for consideration, 


On the 17th May 1920 Lalit Mohan made an 
applisation before the Munsif to send the 
paper on whioh the hand-note was written 
to the Controller of Government papera for 
his opinion if the paper was in cireulation 
on the date the hand note is purported 
to have been exesuted. The reply received 
from the Controller showed that tha cartridge 
paper was issued later than the date when the 
hand-note was written, 


On the 2nd June 192) Lalit applied 
under sestion 195 of the Code of Criminal 
Procedure for sanotion to proseaute the plaint» 
iff, 


On 6th July 1920, the Mansif passed au 
order under seotion 476 of the Code direst- 
ing prosecution of the plaintiff and his 
gumashta under seotions 193 and 467/471, 
Indian Penal Code, and issued a Civil Rule 
upon the plaintiff to show вапве why the 
ex parte decree obtained by him shoald not be 
. vaeated as being illegal and fraudulent. 


. In the meantime, the plaintiff moved 
the High Ооп to апав the order for 
prosesution. The oriminal proseeding was 
stayed by the order of this Court pending 
the disposal of the Civil Rule. In the 
Civil. Rule, the plaintiff showed sause on the 
2nd August 1920, On that very day, 
Rakhal Mohan Ray filed a petition admit- 
ting that he borrowed Rs. 510 in aneh 
from the plaintiff on 27th Desember 1916 
and that he wrote the hand-note with his 
own hand some months after and put the 
27th December 1916 as the date of the hand- 
note. " Notice was issued upon Lalit Mohan 
for his attendanee, but he did not appear, 
The Munsif did rfot азверё the explanation 
and held that the olaim was not а trae one 
and that the hand-note was forged and fraudu. 
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lent. He, however, did not disturb the deeree 
as the defendant No. 1 did not dispute 
it, but in that proceeding he diresated the 
prosecution of defendant No. 1 also under 
the aforesaid sestions. The plaintiff and his 
gomashia, therefore, renew their applisation 
to this Court for quashing the order of the 
Munsif diresting their prosecation, The 
defendant Мо, 1 has also moved against the 
order of the Munsif, dated the 7th August 
of 1920, by a separate application, Hense the 
aforesaid two Rules. 

As regards the appliaation of the plaintiff 
and his gomashia in Civil Oriminal Rule 
No. 15 of 1:20, the learned Assistant Govern: 
ment Advoonte raised a preliminary objeo: 
tion. He says that the present applieation 
is barred by the order of this Court in 
Oivil Criminal Revision No, 12 of 1920, dated 
the 27th July 1920 dismissing the frst 
applisation for revoking the sanetion. I 40 
not think there is much foree in this objea- 
tion, inasmuch as the High Court did not 
go into the matter at that stage besause the 
Civil Rule iesoed by the Munsif against the 
plaintiff was then pending and the plaintiff 
might Fave obtained the relief and it was 
possible thet the Munsif would have some to 
the oonelusion that the olain was a true 
one and the hand-note genuine and would 
have himself discharged his former order. 

Coming now to the merits of the appliea- 
tior, ib appears that the order for prosesution 

of the plaintiff and his gomashta was 
passed on the 6th July «ithout any notice 
to them, The desree was passed in favour 
of the plaintiff on the J5th May. Lalit 
Moban’s applisation for sanction was made 
two days later on the l7th May and on. 
receipt of the report from the Controller 
of papers the Munsif straightway directed 
the prosesution of the plaintiff and his 
gomashta on the 6th July, The- decree 
passed by the Court in favour pf the 
plaintiff soneluded the aivil snit before 
the Munsif. There was no- finding of the 
Munsif upon whioh he sould base his 
order for the prosecution of the plaintiff 
and his gomashta, On the other hand, 
his deoree was to the: effect that the 
sleim of the plaintiff baeed upon the hand. note 
was true. It was wholly illegal, verging upon: 
want of jurisdiation, on the part of the Munsif. 
to direst the proseeution of ihe petitioner 
merely upon the’ report of the. Gontrolley 
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' without desiding the genuineness or other- 
wise of the dosument in the pesence of 
the plaintiff and defendant No. 1 who 
were the parties to the deeree. The Munsif 
issued the Civil Rule salling upon the 
plaintiff to show aruse why the deeree 
should not be set aside. This should have 
heen desided first before the order of the 
6th July could be passed. Apparently, this 
was the view of the learned Judges of 
this Court in Civil Criminal Rule No. 12 
of 1920, who dirested the plaintiff to go to 
the Civil Court to seek redress in the pro. 
eeeding whieh related .to the validity ог 
otherwise of the deoree, The order of the 
6th July 1920 to my mind is without 
.jurisdietion, Although no notice is essential 
in a proseeding for an. order under seo- 
tion.476 of the Oode of Criminal Proce- 
dure, yet, in the aireumstanees of each case, 
it into be seen whether the party affeeted by 
the order was entitled to any notice, and 
whether, in the sireumstanaes of the oase, 
notice was nesessary as in the present 
ease the order passed under sestion 476 
will be irregular, if not wholly invalid and 
illegal. 

Again, the order of the 7th August does not 
direst the proseeution of the plaintiff and 
his gomashia, it -bas already been held 
that the order of the 6th July was invalid 
and ultra vires, There ir, therefore, no. 
valid order for the proseention of the plaint- 
iff and his gomashta Akshay Kumar Ray. 
and Dina Bandhu, two of the petitioners, 
Again, the decree has not been disturbed, 
In other words, the claim of tbe plaintiff 
based upon the hand-note has been afirme’, 
lt seems to me anomalous that the plaint- 
iffs deeree should stand and side by side 
he should be prosesuted for having brought 
an unjust and fraudulent elaim. If the 
claim was fraudulent, the Munsif ought 


to have веб aside the deoree in spite of. 
the defendants admission of the claim, for. 


fraud vitiates the most solemn proceedings 
of a Court of Justice and the Court som. 
ing to know of it must vacate its deoree. 
NoConrt can be permitted to be party to 
a fraudulent deeree. The order of the 7th 
August is, therefore, unintelligible and ір. 
sonsistent, 

Coming to the oase of deferdant No, 1, 
Rakhal Mohan Ray, he ,has been -dirested 


to be prosouted by an order of the 7th August: 
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passed in the Civil Rule issued against 
the plaintiff to show овпве why the ex parte 
deeree against the defendant No. 1 
should not be set acide. No Rule was issued 
upon him and be was not called upon to 
show sause why he should not be proseonf- 
ed. He appeared in pursuance of the Rule 
against the plaintiff ‘and filed a verified peti- 
tion admitting the plaintiffs slaim and 
explaining the eirenmstances rnder whioh 
the hand-note was exeonted in 1917 with 
respsct to the loan taken in 1916, tha 
hand-note bearing the date of the aostual 
loan. It is impossible to consieve that 
the defendant would suffer a desree te 
be passed against him for a large sum о 
Rs. 510 when in fast the loan was not 
taken by him, It is possible that ha 
wanted to bind his younger brother Lalit 
Mohan Ray also on the ground that thé 
loan was for family necessities, he being 
the head member of the family. Ib would 
have been otherwise if Rakhal Mohan Ray, 
defendant No.1, had forged the signature, 
of Lalit Mohan Ray upon the hand note, 


“He signed it for himself and as guardian 


of his younger brother Lalit Mohan Ray. 
Lalit Mohan Ray objeoted, and the plaintiff 
finding it difficult to prove the family 
necessity referred the matter to tke panches 
and upon their advise he contented bim- 
self with obtaining a deoree against de- 
fendant No.1 alone. The learned Munsif 
bas disbelieved his explanation. As a matter 
of fast, he says that 16 does not soncern 
him so long as the allegation in the plaint 


is untrue, | cannot look upon the oase 
from that point of view. If the ex. 
planation of the defendant No, 1 is 


true, there вар be no prosesutiou with respeot 
to the hand-note in question, for in raa 0888 
it will not be a forgery at all. 

Now the Munsif bases his r upon 
the ground that tbere was a eonspiraey 
between the plaintiff, hia gomashta and the de. 


' fendant No. 1 to obtain а deoreé against Lalit, 


the defendant No, 2. There is no mate: 
rial upon the resord to justify this supposi- 
tion. Even if it were tree, it is impossible 
io obtain any evidenee in the oase fcr the 
prosesution. These three persons "sonneted' 
with the exesution of the hand-note and. i 
the advanee of Rs. 510 to defendant No, I, 
are .aecused in the ease. There is по; 
witness to prove.that the transaction. wase 
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‘a false one and that no money was ad. 
vaneed by the plaintiff to defendant No. 1. 
Lalit admittedly was not present at the 
transaction. 16 is the ease of по body that 
Lalit took the money. Defendant No 1 
takes the entire responsibility of having taken 
the money, He simply wanted. to bind 
his brother on the ground of, family ne» 


ecssity. Lalit Nohan’s evidenee is that 
of a negative character. Besides, he did 
not appear when ealled upon by the 


Мапа іп: the Civil Rule, There is, theres 
fore, absolute want of evidense- in the 
ease and there is thus no  chanoe 
of succesful, prosesution in the present oase. 
It will not be suffaient to show that the 
eartridge paper upon which the hand-note 
was written same 
months later than the date when the 
dosument was written, There is nothing 
to sontrovert the oase of the defence. 


For. all these reasons, I would set aside 
the order of the Munsif of the 6th July 
as well as of the 7th August and make 
both the Rules absolute. 


Rules made absolute, 


ALLAHABAD HIGH COURT. 
APPLICATION IN FresrT APPEAL No, 198 
ov 1920. 

July 22, 1920. 

Present :—Mr. Justice Piggott. 

RAJ KUNWAR SINGHC--A»PPLICANT 
versus 
EMPEROR—Oprosirg Party, 

Criminal Procedure Code (Act V of 1898), 3. 476— 
Criminal proceedings initiated by Civil Court — Appeal 
on same facts pending in High Court—-Criminal pro- 
ceedings, Whether should be adjourned, 


Where criminal proceedings are initiated by a 
Civil Court*under section 476 of the Criminal Pro- 
cedure Code, the fact that anappeal upon the same 

e facts is pending in the High Court cannot be 
regarded as а valid reason in law for the adjournment 
of the criminal proceedings till the decision of the 
pivil appeal, [p. 429, cols. 1 Ф 2.] 


into existence a few. 


(1991 


Мр, 8. О, Mukerit, for the Applicant, -7 

Mr. L. M. Bonerji, for the Opposite Party. 

JUDGMENT.—I have before me two 
applications whieh have been preferred as 
Miseellaneous Applieations in First Appeal 
No. 198 of 1920. The unusual nature of the 
applisations is apparent- as mush from the . 
headings as from the actual contents of these 
papers. The names of the parties to the 
first appeal are, of oourse, given, but the 
miscellaneous application as it  deseribes 
iteelf is made in terms as against the King- 
Emperor opposite party, and notiee has 
under the orders of this Court gone to the 
Government Advooate and to no one else. 
An appearance has been entered on behalf 
of the. plaintiff-respondent to the first appeal, 
but 1 do not think I should be justified in 
taking any &etion upon this fast, seeing 
that notice was not ordered to go to him, 
The two spplisations are connected in this 
way. Raj Kunwar Singh is the defendant. 
&ppellant in First Appeal No. 198 of 1920 
which has been admitted and is pending in 
this Court, the other applioant Sunder Lal 
is deseribed in the affidavits before me as a 
Fairokar on behalf of the defendant in the 
Court below, and it is stated that he was 
allowed to be examined by the plaintiff dur- 
ing the  proseedings in that Court in 
eonneotion with a oertain matter. The suit 
in the Court below was desided in the 
plaintiff’s favour and one of the points in 
eontroversy was as to the genuineness of two 
dosuments, the produstion of whioh in the 
Trial Oourt took plase on the application of 
the defendant. The learned Subordinate 
Judge in deciding the suit has held those 
doeumenta to be forgeries. He has now 
taken action under seotion 476 of the Orimi- 
nal Prosedura Code and has issued notise to 
the defendant Raj Kunwar Singh, and also 
to Sander Lal, to show oause why théir 
proseoution should not be ordered for 
offinses punishable under sections 471 and. 
471/109 of the Indian Penal Code. The 
prayer in each of the two applications before 
me is that these proceedings be stayed pend. 
ing the deoiaion of the appeal by the defend. 
ant to this Oourt, 16 ів not suggested . that 
а stay order of this nature could ba obtain 
ed under any provision of the Civil Prose- 
dure Code. The established practice of this 
Court, resting upon a eourse of judicial deoi- 
sions, which treat any applisation in revision: 

|| 
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against an order of a Subordisate Civil Court 
passed under section 476 of the Criminal 
Prosedure Code as au application in siwil 
revision, governed by the provision of sestion 
115 of the Civil Procedure Code, makes it 
impossible to regard these applioa*ions as 
governed by anything in the Oode of 
Oriminal Prosedore. I san only regard the 
, applications, therefore, as invoking the general 
powers of superintendense of this Court over 
the proceedings of all Courts subordinate 
toit. Iam not prepared to say that it 
wonld, not be within the jurisdistion of this 
Oourt, under those powers, to direst a Pre 

aiding Offiser of any Civil Oourt subordinate 
to it to adjourn for а time any proceeding, of 
whatsoever nature, whieh he might have 
initiated by virtue of any powers exeraisable 
by him as the Presiding Officer of such Court. 
In any ease, as has rightly been argued on 
behalf of the &pplioants, a mere expression of 
opinion by this Court that the proceedings 
in question might well be suspended would 
probably be sufficient to give the applicants 
what they desire, While, therefore, 1 do not 
think that applications of this kind ought to 
be encouraged, I am not prepared to-go bask 
on the order of the Judge of this Court who 
admitted the applieations and to say. that it 
is outside the jurisdietion of this Court to 
entertain them. 

The question then arises whether, on the 
faots.stated in the affidavits before me, supple- 
mented as these have been by extraets whieh 
have been read io me from a certified вору 
of the judgment delivered by the Tris] Court 
in the sivil suit ont of whieh the first 
appeal arises, itis advisable or expedient that 
any. order or direction sbonld be issued to 
the learned Subordinate Judge in this matter. 
On the general question of -the stay of 
eriminal proceedings when these, on the 
face of them, raise a question of fact which 
is still under adjudication by a Civil Court 
of competent jurisdiction as, for instanoe, by 
this Court in first appeal, a valuable note is to 
be found in Appendix S. to the Edition of the 
Criminal Procedure Code by Мг. 9. P. Boys, 
Advocate of this Court. The tendenoy has been, 
whenever possible, to seaure a final adjudiea- 
tion by the Civil Court before tha’ actual 
trial of the aseused persons іп a Oriminal 
Court, I do not think, however, that any 
direst authority. can be quoted for interfering 
with proessedings by a Subordinate Civil Court 
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under seetion 476 of the Criminal Proeedurs 
Ocde merely on the ground that an appeal 
upon the same fasts is pending before this 
Court. The general intention of the Legisla- 
iure undoubtedly is that aetion under seetion 
476 of the Oriminal Prosedure Code should 
ordinarily be taken by the Presiding Oficer 
of the Civil Court before whioh the alleged 
offence has been committed, and should be 
taken as promptly as possible upon the 
termination of the suit in the said Court. 
Having regard to the present state of the 
pending file of this Court, it seems probable 
enough that an order granting these appli- 
eations would result in the stay of the 
proceedings initiated by the learned Snbordi- 
nate Judge for a period of at least two years 
and probably in those proeeedings being 
eontinued by some впвоеввог-іп-о ве of that 
gentleman. This seems to me altogetber 
inexpedient. In the present ease a further 
question has been suggested whether there 


‚вте not dosuments whish may be required 


in the eourse of the erimimal tria], not at 
present on the resord of the civil suit, 
which may nevertheless require to be 
brought вв speedily as possible into the safe 
eustody of the Court of the Subordinate 
Judge. This sould be done as part of the 
preliminary enquiry under sestion 476 of the 
Code of Criminal Prosedure, and an order 
staying the proeeedings under the section 
would interfere with its being, done, 

A curious ді ооу has, however, been 
brought to my notice in the course of the 
argument, based upon a reported deoision of 
this Court in Mathura Kunwar v. Durga 
Kunwar (1). Оп the face of it, that decision 
seems to lay down that, if oriminal pro- 
ceedings are once instituted upon an order 
by tbe learned Subordinate Judge as the 
result of the proseedings now initiated, the 
fast that a first appeal is pending in this 
Court would not be regarded as a valid 
reason in law for the adjournment of those 
criminal proceedings, referense being made to 
sestion 344 of the Criminal Prosedure Code. 
If so, 16 would almost appear as if а postpone- 
ment of the criminal prosecution, shonld this 
appear desirable in the interests of justice, 
sould only be ordered before the proseedings 
under sestion 476 of the Criminal Prose- 
dure Code same to 8 termination in an order 
‚ (1) А. W. N. (1905) 254; 2 A. L, J. 747; 2 Ог, Ly de 
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üireeting the prosesution of the assused person 
or persons, 1 am obliged, however, to the 
Appendix to Mr. б. P. Boys’ book, to which 
I have already referred, for a note which 
І have no doubt is based upon an examina. 
. tion of the actual record of the sase in 
the course of whish the desision above 
referred to was pronouneed, this shows that 
a way was found out of the diffionlty. Ав 
I have heard the parties at length on the 
general question of the proper prosedure 
which should be followed, or dirested to be 
followed, in воппевііоп with this matter, 
I think it just as well to express my opinion 
that a sourse of action similar fo that 
suggested in Mr. Boys’ note might well be 

followed in the present oase. 

I desline to interfere with the pending pro- 
seedings to whish these applications refer and 
both these applications assordingly stand dis- 
missed. 

: When the accused persons oome 
before a Magistrate it will be open to 
them to move this Court, which undoubted. 
ly has, under the Uriminal Prosedure Code, 
itself very large powers over Criminal Courts 
Of subordinate jurisdistion, to direst в 
temporary postponement of the prosecution 
pending further action in this Court. The 
further action which I suggest should take 
the form of moving this Oourt to expedite 
the hearing of the first civil appeal in 
eonnection with which these applioationa have 
been made. Assuming that the defendaut. 
appellant shows all possible diligence in 
the matter, and that this Court is prepared 
to ascept the pendensy of a oriminal pro- 
Sesution as & valid reason for expediting the 
hearing of the appeal, there is no adequate 
reason why the appeal should not be dis. 
posed of iu sueh reasonable time as to 
admit of the stay of the ariminal procaedings 
until its disposal. If it should appear 
otherwise to this Court, when the question 
of expediting the hearing of the first appeal 
is raised, then, on the principles laid down 
by the learned Judge who desided the oase 
of Mathura Kunwar v. Durga Kunwar (1), 
the matter will have to proseed to trial in 
the Orfminal Courts, even though the ques- 
tion in issue may be one requiring legal 
resonsideration on the part of this Court 
in the first sivil appeal. I have had to 
eonsider the question of the sosts of this 
applieation and I feel myself in a some- 
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what unfortunate position, in view of thé 
fasts already aotised, I am really not able 
to allow the plaintiff-respondent to the 
appeal, the costs whieh have been sertified 
on his behalf, upon his entering appearance 
in this matter without having been esalled 
upon to do во; the learned Government 
Advosate, who would undoubtedly have been 
entitled to his a sts, has not been able to 
sertify them, I simply dismiss theso epplica- 
tions, making no order as to sosts, 


| ‚ Application dismissed, 





PATNA HIGH COURT. 
ORIMINAL Revision No. 547 or 1920, 
December 9, 1920. 
Present: — Mr. Justice Jwala Prasad, 
MANINDRA KISHORE JHA~ 
PETITIONER 

: versus 
E. B. CLAIRSMITH AND OTHERS— 
Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), s. 145— 
Possession, decree Jor, by Civil Court—Adverse party 
in possession—Oriminal Court, order. by, in favow of 
such party to continue in possession—High Court, 
whether will interfere, 


Although a Criminal Court is bound to respect the 
decree of a Civil Court and delivery of possession 
and cannot go behind the decree, yet when, in a 
proceeding under section 145 of the Criminal Pro. 
cedure Code, it is shown by evidence that, notwith- 
standing.such a decree, the party affected adversely 
thereby has continued in possession, and the Orimi. 
nal Court has declared that that party should соп. 
tinue in possession until evicted in due course of 
law, КЕ High Court will not interfere. [p. 431, 
col, 1. А 

Criminal revision against the order of the 
Deputy Magistrate, Bhagalpore, dated the 4th 
Ostober 1920. 

Mr. 6. О. Pal, for the Petitioner. 

The Assistant Government Advosate, for 


the Opposite Party. 


JUDGMENT.—This is an application 
against “an order passed under sestion 145 
of the Code of Criminal Prosedure deslar- 
ing the possession of the first party over 
the land in dispute, 1 bigka, 16 kathas. 
This land originally belonged to one Biswa- 
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nath Ohondhari who sold it under a register- 
pd kabala for Rs, 100 (Exhibit 5) to Babu 
Sri Mohan Thakur whose estate is now 
nnder the management ‘of the Court of 
Wards, Sri Moban Thakur turned the land 
into orchard and insluded it into his 
adjoining garden making all into ons large 
blook, This was recognised as a separate 
holding for whish rent was paid by the first 
party to the landlord. 16 was separately 
resorded in the survey aud the number in 
Khasra is 47, In 1911, the landlord 
brought rent-suit against the original tenant 
Biswanath for Khasra No, 748 and insluded 
the disputed land in Khasra No. 47 also for 
rents due for 1315 to 1318 Faslis (1908 to 
1911). This period ia long after the pur- 
ehase by the first party in 1905 and his 
reoognition as a tenant of Khasra No, 47, 
Rent-decrea was obtained and in execution 
thereof both Khasras Nos. 748 and 47 were 
purohased on 28th of October 1918, delivery 
of possession being effected on the 6th of 
Marsh 1918,- The present dispute arose in 
May 1920 when the sesond party wanted to 
sonstruot a Machan оп the disputed land. 
The Court below has held that, in spite of 
the rent desree and the possession delivered 
in exesution thereof, the first party continued 
to bə in possession and hence declared that 
party to remain inpossession until evicted 
therefrom in eourse of law. The order is 
challenged on the ground that the Court 
below was wrong in not giving effest to the 
Civil Court decree and delivery of possession. 
There is no doubt that the Criminal Court 
is bound to respeat the Civil Court decree 
and delivery of possession and cannot go 
behind it and in eertain cases the Criminal 
Oourt has been held to recognise the delivery 
of possession even as against persons not 
parties to the Civil Court decree, but in all 
those oases the parties disputing the delivery 
of possession by the Civil Court derived 
their title from the jadgment-debtor or the ` 
deeres was obtained in a representative 
oharaster | Doulat -Koer v. Rameswart Koeri 
(1), Kunja Behari Das v. Khetra Pal Sing 
(2)] In other words, the Civil Court sale 
must have passed the interest of the persons 
not parties thereto. This would have been 
so in the present ease if the party’a puir- 


ud 26 С. 625; 3 О. W. М. 461; 18 Ind. Deo, (х. в.) 
d 22 0, 208; 6 C, Ү, М. 88, 
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ohase of 1905 was noi resognised by the 
landlord, In the present aase the sale was 
recognised and a separate khata (holding) 
was oreated in favour of the first party. 
The landlord ought to have made the first 
party vendee a party to the sivil suit. Ніз 
interest in the land in dispute, therefore, 
did not pass under the sale. Atul Chandra 
Mandal v, Srinath Lair (8), f 

Асвіо, е Court below has upon evidence 
held that, in spite of the dakhal dahan? in 
Marah 1919, the Ist party eontinued to be 
in possession of the property up to the 
present time. This concludes the contention 
of the petitioner (seaond party). The petition 
ia accordingly rejested. 


Petition rejected. 


(8) 83 Ind. Cas. 936; 30 О, L. J, 123; 23 0, W. N 
982; 20 Or, L. J. 840, 


COALOUTTA HIGH COURT, 
CURI MINAL Revision No. 556 or 1920, 
July 28, 1920. 
Present: —Justicoe Sir N. R. Shatterjea, Кт, 
and Mr. Justice Cuming. 
SHEW KHELAON RAM KALWAR— 
lsr PARTY — PETITIONER 
versus 
NAYAN BEPARI—2ND PARTY— 
OPPOSITE Party, 
Criminal Procedure Code (Act V of 1898), ss, 183, 
137— Magistrate, whether can drop proceedings witheut 
taking evidence. 


The provisions of section 187 of the Code of 
Criminal Procedure are imperative. Before a Magis. 
trate can make an order under clause 12) of that 
section dropping a proceeding sigrted under sec. 
tion 183 of the Oade, he must take evidence in the 
matter as directed by clause (1) of seotion 18%. (p. 
432, col. 2.] 

Rule against the order of the Deputy 
Commissioner, Lakhimpore? 

FAUTS appear from the judgment, 

Babu Hemendra Kumar Das, for the Peti- 
dioner.— The Rule was issued on behalf of the 
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first party in a proseeding under sestion 133, 
Criminal Procedure Code, to show sauso why 
the prosseding should not be revived. I 
applied for the removal of a hide godown 
belonging to the opposite party whieh was 
eausing a great nuisance. The preliminary 
order was mads and the opposite party 
appeared and showed sanse. The Magistrate, 
without taking any .evidence, on the report 
of the Assistant Commissioner dropped the 
proceedings, I submit it is obligatory to 
take evidence in oases under sestion 133, 
Criminal Prosedure Code. Refers to Saroj- 
basini Devi v. Sripatt Ohorun Ohowdhury 
(1) That case is exactly on all fours with 
the present ease. In Upendra Nath Mandal 
v. Rampal (2) it has been laid down that 
the provisions of sestion 137, Criminal Pro- 
sedure Code, are mandatory and even the 
вопвепё of parties does not dispense with the 
obligation with the duty of Oourt in the 
taking of evidence.  Refera to Srinath Roy v. 
Atnaddt Halder (3). 

Mr. Syed Muhammad Saadullah, for the 
Opposite Party. —My submission is that, under 
seotion 137, Criminal Prosedure Code, it is 
the duty of the first party to apply for and 
summon witnesses, He sould himself have 
got examined as ina summons case under 
section 244, Criminal Prosedure Cole. I 
submit a Court cannot of its motion summon 
witnesses and take evidense on the бош. 
plaiut. of & person who does not at all oare to 
prove his eomplaint, The Oourtin sucha 
ease cannot but drop the proasedings. 

Babu Hemendra Kumar Das replied in 
brief, 

JUDGMENT.—Thia is а Rule aalling upon 
the Daputy Commissioner of Lakhimpore 
and the opposite party to show eause why 
the order dropping proseedings undr seotion 
183, Criminal Preeedure Oode, should not be 
not aside and the ease proceeded with aesord- 
ing to law. 

The opposite party has appeared to show 
epuse. ` 

` The. “petitioner before us somplained nid 
the opposite party that a hide godown 
belonging - to- him was -sausing-a great 


(1) 28 Ind. Cas, 799,* 16 Or. L. J, 415; 190. W.N. 
832; 42 0.702. 

(2) 4 Ind. Саз. 436; 10 C. L. J. 482; 11 Or. L.J. 1. 

(3) 24 ©, 895; 10, W. N. 217; 12 Iud, Dec, (х. в.) 
980. 
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nuisanes in the 1ова у and prayed that 
it might be dirested to be removed. The 
learned Magistrate thereupon made а 
conditional order under seetion 133. The 
opposite party was served with notice to 
show sause and he showed oause. There- 
upon the Deputy Commissioner direeted 
the Assistant Commissioner to make an 
inquiry at his own convenience and report. 
Oa reseiving the report of the latter, the 
Deputy Commissioner made the following 
order; — “Read the Assistant Commissioner’s 
report. This shows that there is no ground 
for ап order under sestion 133, Criminal 
procedure Oode. Rule discharged.” 

We think that this order onght not to have 
been made without taking evidense as dirested 
by sestion 137 of the Code. The provisions 
of that section are imperative, The seotion 
runs ав follows:——“If he appears and shows 
eause against the order, the Magistrate shall 
take evidence in the matter" ав in a summons 
case. Now, olanse (2) of the section lays 
down that, if the Magistrate is satisfied that 
the order is not reasonable and proper, no 
further proceedings shall be taken in the 
ease. But bforet e Magistrate san make 
an order under olause (2) it is clear that 
he must take evidence in the matter as 
direoted by olause (1), We may refer to the 
save of Sarobasini Devt v, Sripati Oharan 
Chowdhury (1) and also to the базе of 
Upendra Nath Mandal v. Rampal :2). 

16 is sontended on behalf of the opposite 
party that the petitioner does поё appear 
to have applied to the Magistrate for ex- 
amining witnesses. But, evidently, he had 
no opportunity of adduoing evidenoe before 
him, The Deputy. Commissioner, on reoeipt 
of the report of the Assistant Commissioner, 
at once dropped the proceedings. 

The order complained of must, therefore, 
be set asideand the ease sent bask to the 


Deputy Commissioner in order that he 


may prooeed aeoording to law, 


Order set aside; 
Case sent back, 
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OUDH JUDICIAL COMMISSIONER'S 

^ COURT. 

' Зесокр От АррЕ «г №. 337 or 1919, 

April 3}, 1920, 
Present : —Mr. Lindsay, J. C. 
Hakim Saiyad TAJAMMUL HUSAIN 
AND ANOTHER—DsrenDaNnts—APPELLANTS 
: Versus 

" Satyat BANDE RAZA AND OTAERS— 

Praiktivrs, Jafyad YUSUF ALL — DEFENDANT 
Ы | — KE-PO«UENTS, 

Partition suit—Preliminary decree, nature of— 
Application Jor final decree, whether appiication for 
ewecution—Limitation—Partition of dwetling-house— 
Jurisdiction of (wih Court —A »peal, second —Plea on 


ground of inconvenience urged fur first time, whether 
ente:tainable. : 


Inasmuch as a preliminary decree iu a partition, 
suit is mot в decree which can be executed, an 
application for the purpose of aotuslly effecting a 
partition and that a final deoree be prepared, is not 
an application for execution the limitation for 
making which is governed by Article 1*1 of Schedule 
І to the Limitation Act; such an application is an 
application in the suit to which the law of limitation 
does notapply. [p 43+, col, ^,] 

In g partition suit aplea on the ground of incon. 
venience, поб urged in the Courts below cannot be 
urged in second appeal, [p. 4:4, ool 2] . 

A Civil Couct has jurisdiction to partition a 
dwelling-house situate in a village along with its 
chabutra, a3 the latter is only an appurtonance to the 
dwelling-house, and as no question of the division of 
a ground.site at gll arises in-the case. [p. 454, col. 


Appeal from the dearee of the Officiating 
Subordinate Judge, Hardoi, dated the 23га 
August 1919, upholding order of the Mansif, 
Bilgram, dated the 28th February 19168. 


` Babu Ajit Prasad with bim Babu Bishesh. 
tar Nath Srivastava, for the Appel- 
lante. | 

Mr. Niamut Ullah, for Respondents Nos, 
1—3,- — 


JUDGMENT.—I have heard Counsel in 
this oase and have desided that the appeal 
must ba dismissed. There is no ground upon 
whish the defendants-appellants are entitled 
to ausoeed here. р : 


The fasts may be briefly stated as followa: 
—In the year 1906 а suit was brought 
by Musammat Waris Fatima against members 
of her family for partition of certain family 
property coasisting of а d welling-houae. 
the 156 of February 1907 a preliminary 
desree was passsd by whigh the shares of the 
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a share of 7/12 hs, It is admitted that afters 
wards by reason ofan appeal to this Oourt- 
which was desided on the 20th of August 
1909, the lady's share was inereased to 
one of 1-12th (sic), Nothing appears to have 
beeu done with referense to the eame until 
the-10th of March 1916 when an appli- 
cation was put in before the Trial Court 
in order that proseetings might be eontinued 
and that a final decree in partition might 
be prepared. The ease was delayed for a 
good while, but eventually an amin was 
appointed to make a division of the pros 
perty. The final decrea has now been pre: 
pared and the property hus been allotted 
by the Trial Court. An appeal against the 
final decree was tuken to the lower Oourt 
and has been decided against the present 
defendants-appollants. They some here in: 
sesond appeal and various pleas have-been. 
raised, the first of whioh to be noticed ds a plea 
of limitation, : SIM 
The argument here: is this: The pre: 
liminary decree, which was finally passed ' 
by thia- Court, was passed. оп the 20th of 
August 1902. No application was .made to 
the Trial Court until the 10.h Maren, 1916 
and it is claimed that that spplisation 
was beyond time by reason of the provie 
sions of Artisle 181 of the Sehedule to 
the .Limitation Act. The. lower Court 
repelled this eontention and its desision, iu 
my opinion, was а perfestly eorrest .one; 
The application was not in any sense an 
application in exeesution for there was in 
existenoe no desres whieh was eapable of 
execution. A preliminary deoree in a parti- 
tion suit is not a deeree which ean be 
exeouted. The application, therefore, was an 
application in the suit and, во far as I ащ 
aware, there is no law of limitation whieh 
сап ‘be appled to an applisation of this 
nature, Various oases have been sited before 
me but the matter seems to me to be son- 
eluded by а judgment of the  Onleutta 
High Court reported as Dwarka Nath Visser 
v. Bariada Nath Misser (1). In the eoneludiag 
portion of the judgment reported at page 434 
the Benesh observed as follows:— < 
"Having in view the principles | whieh 
underlie the oasa to whieh we have 
just referred, there gan be no doubt. 
that no formal appiieation need have been. 


(1) 23 О. 435, 11 Ind, Deo, (0, 5.) 384. 
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made by the plaintiff to the suit in which 
the order of the 10th of Maroh 1585 waa 
paesed for the purpose of effec:irg a parti- 
ісп of the property, whieh was the subject 
fidtter of the suit, The Court was bound 
üpon any applisatior, oral or otherwise, to 
proceed with the suit, and ёс make a final 
déeree in it, after appointing a Commissioner 
ior the purpose of offesting a partition 
of the property. The tame view was 
fidopted in another case decided by this 
Court on the 4th of December 1894, and, 
following this decision, we think there ean 
he no limitation to the application which 
WAB made by the plaintiff on the letof 
August 1691.” 

' Oh the same principle there ean be no 
limitation to the applieation whieh was made 
in this ёвве on the 1«1h of March 1916, The 
plea of limitation, therefore, fails. 

The next pcint of law which is argued 
relates to в certain portion of the premises 
in disputa whioh is styled a chabutra, The 
Court in the nal decree has made a certain 
division or allotment of this chabwtra and 
the point raised here is that this allotment 
Was made without jurisdiction, А referenae 
is made to the judgment of the learned 
District Judge who dealt with this oase 
at its prelimina£y stage in appeal and it is 
argued that, from the language of the judg- 
ient there, ib is plain that it was not 
imtended that there should, in these parti- 

‚ боп proceedings, be any division of land 
íð distinet from houses, What I. understand 
the judgment to mean is this, that the 
Court had before it à ease in which tbe 
‘parties. were seeking a division of the family 
tdwelling-house, The learned Judge has laid 
‘down that theré was not in these proceedings 
40 be any division of the gronnd-site ов. 
Wupied by the premises. It is not, however, 
proper to argue that, in view cf the language 
Whieh was employed in the judgment juet 
sefertrsd tc, the Court below has had ro 
juri&diàtion to make any division or allotment 
‘of the chabutra. The chebuira ie, in my 
‘opinion, an appurterance to the dwelling house 
which was the subject-matter of the partition 
воа J, аш satisfied that the Court below was 
‘perfectly correot in holding that the expres. 
‘sion "house" included the chabutra. Thera 
is mno question of the division of a ground. 
site at all, The chabutra is one of the 
&ppurtenange& for the eonveniense of the 


house and was, therefore, liabla to division 
like any other part of the premises, 
. Tha only other matter whish has been 
touched on sesond appeal is with regard 
to the allotment of a aertain latrine. In 
second appeal I варпоё listen to any pleas 
which are urged upon the ground of ineon- 
venience. It may bs very inconvenient to 
the appellants here that the latrine should 
have been allowed to one of the other 
parties in the oase, but that is a matter 
with whish I bave got notbing to do here, 
І am soneerned only wiih questions of law ^ 
and no question of law arises iti eonhiéatión 
with the allotment of this particular portion 
of the premices, i 

Tbe result, therefore, is that the appeal 
fails and is dismiased with &dste, - 

Аррёої dismissed, 


РЧА 


CALOUTTA HIGH COURT, 
APPÉAL ЕнОз: APPELLATE DhorEH No, 2695 
or 1917. 

‘May 19, 1920. А 
Present :—Sir Asatosh Mookerjoo, Kr., 
Aoting Chief Justise, and Justise Sir 
Ernest Fleteber, Kr. _ 
KAMINI KESHORE SEN OHOUDHURI 
— PLAINTIFF — APPELLANT 
versus 
Sri PARBARTYA TIPPERAH RAJ (MO. 
HARAJA BIRENDRA KISSORE MANI. 
KYA BAHADUR гн Vakal«atnamuh) AND 
OTHERS— DEFENDAXTS— RESPOS DENTS, 
Civil Procedure Code (Aci V of 1908), s, ICO (б\— 
Defective procedure, what amounts to—Defendant not 
appearing before Commissioner, whether can object to 
Commisstoner’s report. 


The procedure of a Court is substantially defective 
within the meaning of clanse c) of section 100 of 
the Civil Procedure Code, if (a) it rejects the report 
of a Commissioner without affording him an 
opp rbunity to meet objections raised by a defendant 
who neither appeared nor placed the objections 
before him for consideration; b if it perrmiits 
documentary evidence to be considered piédemeal by 
two different Commissioners, and e) if it places 
reliance upon a sketch map when it is possible to 
prepare a sdiéntific map ^ (p 4-9, còls 2.]. 

A defendáht who fails to appéar-béfore а “Com. 
mission6r cafindt ordinbrily object to his report, 


[p. 435, col 2] 
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Appeal against the desree of tbe Sab. 
ordinate Јада», First Court, - ylhet, dated the 
A8sh of Ostober 1917, reversing that 
ofthe Manaif, First Onnrt, ab Nabinagor, 
dated the 12th cf May 1917. 


FACTS вопеаг from the jadgment, 

Babn Aishendra Kumar Sarkar, for the 
Appellant, - The plaintiff is the appellant, 
"The appeal arises out of а suit for recovery 
of land on a declaration of plaintiff's title 
Ahereto. The plaintiff claimed the land to 
‘belong to his taluk while the defence was 
һа it appertained to their #aluk The 
Hest Court appointed a Commissioner to 
identify the landa with raferenoe to the thak 
‘map The defendants not appearing before 
ths Com missioner the investigatioa was held 
#2 parts. The defendants did not further 


#ontest the suit which was desraed ez parte, 


Wabsequently, on the defendants’ application 
the suit was restored. The defendants filed 
itwo dosaments thereafter and to identify 
the lands covered by them a Commissioner 
“was appointed who prepared a sketsh map. 


‘The suit was desreed on the basis of the. 


ficst Commissioner's report Oa appeal, how: 
` ,ever, that desision has been reversed and 
the suit has been dismissed on the basis of 
the second Commiasioner'a report. Му sub- 
-miasion is that the proeedure' adopted by 
the Appellate Court is illegal and defeotive 
mnder seotion 100 (c), Civil Peooedure Code. 
The report of the first Commissioner ought 
mot to have been rejected summarily 
without affording him any opportunity to 
meet the defendants’ objestions. Refers to 
Ranee Surut Soondrce Debea vw. Babio Fro- 
sonno Ооотат Togore (\) The investigation 
of the second Commissioner was imperfect 
and insoffisient. The Court ought not to 
have relied on а sketoh map, It onght to 
have relied on the map prepared by the 
first Commissioner whieh was done with 
reference tothe thak map. I would, there- 
fore, ask for a remand for the investigation 
of these points afresh, 

Babu Govind Ohandra Dey Roy (with him 
Babu Birendra Ohandra Das), for the Re- 
üpondents —I submit there has been no 
error or defast of procedure as contemplated 
by seotion 100 :c), Civil Prosednre Code. 
Tho Court oonsidered the report and maps 

3))i3 M I A €07; ;5 W. R P.C 206 B 1, R 


677; 2 Suth. P, C. J. 893; 2 Bar. P. О, J. 032; 20 Е Е. 
877, 


of both the Commissioners and aama tn its 
own eonslui:ions. It isdissretionary for a 
Court to examine the Commissioner. Roafers 
to Sitaram v. Ham Prosad Ram (2). The 
other side has not made out а базе suffi sient 
to ba remanded bask fr furth эю aonsideration, 

Bibu Rishendra Kumar Surkar replied in 

brief. 
JUDGMENT. 

Моокеззве, Acre, О. J.—This is an appeal 
by the plaintiff in a suit for recovery of 
possession of land on deslaration of title. 

The oase for the plaintiff is that, tha 
disputed land appertains to Tuluk Ritana. 
balav, the ease for tha defendants is 
thet it is indaded in Teluk Golam Ali, 
The Court cf firat instance appointed a 
Commissioner to identify the lands with 
reference tothe thak map The sontesting 
defendant. did not appear before the Oom- 
missioner, with the resuli that his prossed- 
ings were held ex paris, The report he subo 
mitted supportad the claim of the plaintiff, 
Thera вап bs no doubt the Commissioner 
adopted the only course whish was open to 
hia, namely, to proseed ex parte in tne ab eneg 
of the defesdants. Їп вові virsnmstanses, 
the defendints would not ordinarily ba en- 
titled to take objestion to the report of the 
Commissioner,.as was pointed out by Sir 
Barnes Peasovk, O. J., in the casa of Eshan 
Ohunder Ohuckerbut!y v. Soorjo Loll Gosain 
(3) whioh was fillowel in Bamun Dose 
Mookerjes v, Brojo Kishore Mitter (4). Seo 
also the decisio: of the Jadicial Committee in 
Meer Mahomed Tuque v. Jadusath Jha (5). 
The defendants, however, appeared iu Court, 
and were allowed to take exceptions to the 
report of: the Commissioner, They prayed 
that the Commissioner might be examinad, so 
that they might establish that the prose-d- 
ings bad been defestive. The Court refused 
the applieation, apparently on the ground 
that there bad been laches on their part. 
The defendants then did not sontest the 
claim and the suit was deoreed ex ратів. Sub» 
geqnently, the defendants applied to bava the 
єг parle deorea set aside, This applieation 
was granted, and the suit was restored. The 
defendants then prayed for а fresh Isal 


(2) 22 Ind Ons. 858; 19 C. і. J. 87; 18 C. W. М. 
637. 
(8) Marsh. 139: 1 Ind. Jur. (0. 8) 3; W. R, F. B. 1, 
‚ (4) 6 W. Б, 1:0. 

(5) 16 W. R. P, О, 28. 
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investigation, This applisation was refased. 
Some months later, the defendant produaed 
two dcouments whioh had not been pre- 
viously filed: one of these was a sonvey- 
ance, the other was a lease. To identify 
the lands covered by these two dosuments, 
the Court appointed a second Commissioner 
who prepared a sketch map. The ease then 
ваше before the Trial Court again, and that 
Court aasepted the conslusions of the firat 
Commissioner in preference to the view 
taken by the second Commissioner. The 
result was that a desree was again made 
in favour of the plaintif. On appeal, 
the Subordinate Judge has rejested the 
report of the first Commissioner, on grounds 
.whieh the Commissioner had no oppor- 
tunity to controvert, and has accepted the 
report of the sesond Commissioner; on this 
basie, he has finally dismissed the snit, 


On the present appeal, it bas been argued 
on behalf of the appellant that the pro- 
cedure adopted by the Subordinate Judge 
was substantially defeotive within the mean- 
ing of clause (с) of sestion 100 of the 
Codó of Civil Prosedure and that the matter 
should bere investigated. We are of opinion 
that this contention is well-founded and must 
prevail. 

No doubt, as was pointed out by this 
Court in the oase of Sitaram v, Ram Prosad 
Ram (2), the Oourt has a discretion to 
examine the Oommissioner as в witness upon 
an application by either party, bnt if the 
report of the Commissioner is attacked on 
grounds whieh require explanation, it is 
necessary that the Commissioner who has 
aeted as ап, өхрегё should be . examined 
as a witness and furnish the explanation 
required in justification of the report sub- 
mitted by him. This is clear from the 
judgment of the Judicial Oommittee in 
the ease of Rajkumar Roy vw. Gobind 
Ohundur Roy (6j. The first defect in the 
procedure adopted by the Oours below 
is that the report of the first Commissioner 
was rejested without any opportunity 
afforded to tke Commissioner to meet ob- 
jestions raised by the defendants who 
neither appeared nor took care to  plaee 
the objections before him for consideration, 
It has been pointed out by the Judicial 


(6) 19 0, 6:0 (P. 0.519 I. A, 140;6 Sar. P, О, J, 
44; 9 Ind. Deo. (x. s.) 888. E 


Committes in the oare of Ranee Surut 
Soondree Deaea v. Buboo Frosonna Comas. 
Tigoe (1) that, in oironmsianees Jike 
these, it is not safe for a Court of Appeal 
to aot as an expert and to sit in judgment. 
over the Court below in «considering the 
report of a Commissioner: [Monkee Dumber 
Sahes v. Monkes Bhullundur Sahee(7),) — 

The sesond defect in prosedure is that, 
the investigation of the second Commissioner 
was imperfest and insoffisient, In order, 
that the rights of the parties may be 
satisfactorily determined, the matter must 
be investigated in its entirety; in other 
words, the question whether tho thak map 
has or has not been rebutted by the 
dosuments produced by the defendants at 
a late stage of the ease should bg 
considered by one Oommissioner and not 
piecemeal by two different individuals. It 
is further plain that relianee should nat 
be placed upon the sketeh map when it is 
possible to prepare a scientific map. In 
view of these defects, it is impossible for 
us to support the judgment of the Sub 
ordinate Judge. ; 

The result is that this appeal is allowed, 
the  deoree of the Subordinate Judge 
reversed and the ease sent bask to the 
Court of first instanse to be re heard, in 
aesordanoe with law. A Commissioner will 
be appointed, to deal wich the thak map 
and the other doonments upon whioh the 
parties rely, and the Oourt will pronounce 
judgment on the materials placed before it 
by the Commissioner and suoh other evidense 
as may be brought forward by either 
party. 3 

Costs will abide the result. 
. F.stcaee, J.—I agree. 

Appeal allowed, 


(7) 16 W. В. 428. 
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> OUDH JUDICIAL COMMISSIONER’S 
- - COURT. 
FissT Отуп, Appeat No. 34 or 1919, 

‘ : May 18, 1920, f 

Я Present:—Mr. Daniels, A. J.C. 

< SARABJIT AND ANOTHER— DRERNDANIS 

Nos. 1 AND 2— APPELLANTS 
> versus 

MATA DIN AND ANOTHER-— PLAIRTIFES, Musam- 
mat GULZARA AND Анотнвв— DEFENDANTA 


А Nos. 3 anp 4— RESPONDENTS. 
. Evidence Act (Т of 1872), в. 80, applicability of— 
Depositions more than 80 years old—Oral evidence to 
identify deponent, absence of, effect of —Copies, signature 
of Presiding Officer wanting on, effect of. - 


A The mere fact that there is no oral evidence to 
identify the deponent of a deposition made more 
than 30 years ago, is not sufficient to render the 
provisions of section 80 of the Evidence Aot in. 
applicable thereto, nor would the absence of the 
signature of the Presiding Oficer to a ору of such 
deposition preclude the presumption that the copy is 
a true copy. [p. 488, cola, 1 & 2.] 
' Appeal from the dearee of the Subordinate 
Judge, Bara Banki, dated the 31at May 1919, 

Babu Bisheshwar Nath Srivastava, for the 
Appellants. І É 

The Hon'ble Pandit Gotaran Nath Misra 
and Pandit Sarju tresad, for Respondents 
Nos. 1 and 2, 

Pandit Н атап Nath Misra, for Raes- 
pondent No. 4, 


JUOGMENT.—This first appeal arises out 
of a suit for possession of the property of one 
Ujagar, deaeased, on the death of his widow, 
Ramdei, in the village of Patman in the 
Bara Banki Distriet. The only point now 
аб issue between the parties is one of the 
pedigree, "The plaintiffa-respondents, Mata 
Din and Ganeshi, are the sons of Basti and 
the grand-sons of one Sheodin whom they 
allege to have been the son of Dabi,the common 
anoastor. The defendants appellants, Sarab. 
jit and Radha Kishan, are the great grand- 
sons of Udit, the aon of Debi, and, therefore, 
if the plaintiffs’ pedigree is sorreat, are one 
degree more remote from the deseased 
Ujagar than the plaintiffs are. The de. 
fendants-appellants, on tha other hand, insert 
two generations ‘Banna and Badla betwean 
Sheodin and Dobi, thus making the plaint- 
iffa one degree more remote than them. 
selves. The sase turns on the weight to 
be attashed to the dosamentary evidence 
produced by the parties, The oral evi- 
dense has been ignorel both in the Оза 
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below and in this Court, The plaintiffs’ 
docimentary evidenee is earlier in time 
and, if it is genuine, there oan, I think, be 
no doubt. that the learned Subordinate 
Judge was right in giving it greater 
weight than that produeed by the defend- 
ants. The plaintiffs’ evidenes sonsists of 
the following Exhibits:— 

Exhibit 3 іза вору of an applisation made 
by the plaintiffs’ fathor, Basti, in the 
Settlement Court in 1366 in whioh Basti 
dearibes himself as the son of Sheodin 
the son of Debi, (Exhibit 4 is the order passed 
on this). . > 

Exhibits 6 to 10 are copies of papers 
forming part of the resord of certain suita 
whioh ware broaght in eonnestion with the 
firat Summary Settlement. The originals 
are no loager available. 

Exhibits 5 ani 7, which are orders of the 


. Court are admitted. 


Exhibit 6, whish is a compromise between 
the plaintiffs’ father and one Gobray; and 
Exhibit 5to 10, whish are sopies of statements 
of Bhola and Makka, whose names appear 
in the family pedigree are disputed. 


These papers, if genaine, amply establish 
the plaintiffa sase and they relate to a 
time long bafore the present suit arose. 
Tae appellauts attaek their genuineness or 
suggest that, at least, they should be regarded 
with some suspieion. The attack was par- 


'tisalarly diresied a: Bxatbit 3 the original 


of whish was perused by the learned Sabordi- 
nate Judge and has been ealled for again in 
this Court, This is oertainly an old paper 
and the general appearanse of the ink 
and the writing does not suggest that it 
is a forgery. The shief points of attack 
against it are,— 


(a) that 16 has a horisontal fold asross 
the sentre-of the paper whieh no other 
paper on the sama resord has and had at 
the tima of its produstion in the lower 
Oourt no vartisal fold ; 

(b) that the ink has run 
this fold thoagh admittedly 


slightly near 
it has not 


done зо іа any other part’ of the dosu- 
ment ; 4 | . 
(с) that the sigaatare "M ihammad 


H naia” oa th» aon gua difoes «oma. 
waat feon othar sigassares of бав sans 
parson on the settlement Ale ; 

„ (d) that there is no other application ае 
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dosument on the Settlement file on precisely 
Similar paper, and | 
(s) that the description of Basti as 
son of Sheodin, son of -Debi, is unususl 


and does not oseur.in other dosuments on ` 


the file. 


These eritioisms have some forse but 
may, perhaps, bs explained by the вош. 
promise having been originally prepared. 
out of Court, Considering the variety of 
papers which do appear on the file, I 
eannot attach any weight to the alleged 
difference in the paper. If the doonment 
had been в forgery prepared on old paper 
of as spongy a nature as this paper ів, І 
should have expested the ink to spread to 
some extent in other parts of the dceu 
ment. From the fact that there was a fold in 
the paper when the sompromisze was written 
it does not nesessarily follow that it is 
a forgery. Ав regards point (ej, it is not 
denied that such deseriptions did sometimes 
' geenr in old documents of this period. 


If the plaintiffs’ ease rested on Exhibit 3 
alone L might feel some doubt about it 
but the attack on the remaining exhibits is 
of a mush more’ unsubstantial eharaster 
and, after examining them oarefally,I ean 
_ find no reason for not agreeing with the 
learned Subordinate Judgein treatiog them 
as geuuine. They are on old  Court.fee 
stamps and bear various endorsements whiah 
show uot the slightest trace of being 
forged, They bear the sealof the Dapury 
Commissioner’a Conrt of .Daryabad whioh 
was at that time the Tahsil and what 
purports to be is the signature of the 
European Officer responsible for the issue of 
copies. It is urged that Exhibits 5 and 
7 bear the words "True Copy" in Eaglish 
whereas the ‘other sopies do, not but these 
two sopies were issued under the signature. 
of a different offiser from the others and 
the latter bear a corresponding endorsement 
in Urdu. 16 із objeoted that sestion 8) of 
the Eviderse Act cannot be apolied to these 
deprsitions beqause oral evidence was not 
given to prove the identity of the persons 
who made them. 16 would be very d.f- 
sult to give sush evidence in the ваза of 
е depcsition made more than sixty years 
ago. It is Roffialent to say that they bear 
internal evidence thet the persona by whom 
they were made were the Bhola and Makba 
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mentioned. in the pedigree of the family. 
It is also objested that section #0 oannot 
apply, inasmush as- the sopies of- deposi- 
tions do not purport to bear the signature 
of the Presiding Officer, which iw the faot. 
It is possible that the signature may have 
been omitted in eopying bat even if’ the 
Presiding Ofiser -omitted to sign the де. 
positions I до not  conmder that this 
fact absolutely presludes the Court from 
presuming that the copies are what 
they purport to be, namely, true aopies 
certified by sompetent authority of de. 
positions made in в suit in the Qourb of 
the Extra Assistant Commissioner. The 
qzestion is not, however, of supreme im- 
portance вя, even without the depositione, 
the sompromise is suffisient for the  res- 
pondente’ purpose. 

Assepting as I do the plain'iff evidence 
as genuine, it is unnesessary to Півепьв 
in detail that of the defendants or to 
add more than a word or two to what 
the learned Subordinate Judge has said 
regarding it. The defendants’ evidenss 
sonsists partly of proceedings in а snit 
by Sarajbali and Ujagar against Musammat 
Tikan in 1687.88 in which they set up 
a pedigree similar to that now set up by 
the defendants, and partly cf the fact 
that the plaintiffs subsequently pre-empted 
a portion of thia property, on a sale by 
Sacajbali and Ujagar, withont setting up 
their title by inheritance. A deed of gift 
exsouted by Musammat Ramdei in favour 
of the defendants has also been referred 
to in which she oalls them her rert 
reversioners but thia is, for obvious reas ne, 
entitled to very little weignt. Тав other 
evidence does oarry some weight bat, as 
the learned Subordinate . Judge says, it 
was to the interest ot the parties in the 
litigation of. 1587 to say nothing as to 
the plaintiffs! rights, It is not Бо easy 
to see why they said nothing about their 
rights ip the preemption enit, but tbe 
plaintiffs wouid only have been enti:led to 
a half share of the property in dispute 
in that suit If they had set up a olaim 
based on inheritanee instead of auing for 
pre emption it-would have been a good 
defense to say tbat the portion of the 
property wbhish rurajbali and Ujagar had 
Sold was less than the half sharato whieh 
they were admittedly entitled, 
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Otber points which were raised in the 
lower Court are not now pressed. 

On the whole I ean find .no snffisient 
ground for disturbing the order of the 
lower Oourt and I acsordingly dismiss 
the appeal with вовів, 


Appeal dismissed. 


OALCUTTA HIGH COURT. 
APPEAL FROM APPELLiTE Decrok No, 1583 
or 1918. 

June 14, 1920, 

Present: —Mr, Juatise Walmsley and 
Mr. Justice Buskland. 
MOBENDRA NATH MAITI—DsFENDANT 
— APPELLANT 
tersus 
PARAMESWAR SAMANTA AND ANOT I£R— 
B ePONDENTS. 

Transfer of Property Act (IV of 1882), s. 52—Lis 
pendens -Plaint in suit returned to make up stamp- 
duty - Plaint re-presented —Suit, whether pending in 
interval, 


~ A transfer of property effected between the date 
when an ingufficiently stamped plaint is returned 
for the stamp-duty to be made good, and the date 
of its re-preseatation, is not affected by the doctrine 
of lis pendens, as on the date of the transfer no 
suit was pending. (p, 410, ool. 1.] 

Appeal against the deeres of the Addi- 
tional Distris Judge, Midnapur, dated the 
4th of May 1918, affirming that of the 
Мапа, Second Court, at Tamluk, dated the 
19ch of August 1916. 

FAOQTS appear from the judgment, 

Babu Dwarkancth Ohahraviriy (with him 
Baba Kalikinsar Qhakravarcy), for the Ар. 
pellant.—Defendant No. 1 із the appellant. 
Tho appeal arises ont of a anit for recovery 
of certain lands on the basis of 4 
pirshasg. The defendant Мо,- 2 was the 
onner-of а оёз, The plaintiff's азе is bhat 
thera was &sontrast for sale of the land 
wth the plaintiff on 6th Febenwy 1912. 
Tae plaintiff tha. sued for spasifis oscform 
ange. Tae plaint having baga iasafisiensly 
stamped wai rasuraad oa 3ed April 1214. 
Tha sait was theo properly filed „ол 9с 


April 1912. Оп 6th April 1912 defendant 
No, 2 sold the land to defendant No.1, I 
bought without notice of the preivons son- 
tract with plaint.ff, neither was I implead- 
ed in that воі which was deerced on l&th 
Desember 1913 on appeal. Plaintiff obtained 
the sonveyance by Court on 23rd July 1914, 
The plaintiff has now brought this suit, 
My defence was that I was a bona fide 
purchaser without notice, that the property 
in suit was в mere sight of ceeupaney and 
not saleable without the landlord’s consent, 
that I had keen recognised by the landlord 
by his acceptance of rent from me. The 
plaintiffs answer was that I had bought 
with notiee and that the tenanoy was per- 
manent and, therefore, saleable and that I 
was bound by the doetrine cf lis pendens. 
The rast Court, aecepting the plea of 11; 
pendens, decreed the suit although it found 
that my purehase was without notice and 
that the holding was non-transferable without 
the landlord’s consent. On appeal, the sv ё 
was decreed on the ground of iis pendens 
alone. I submis the doctrine of lis pendens 
does not bar my title as I wasa bona fide 
pnrohaser for value withont notice and my 
purchase was long before the plaintiff's 
conveyance. Farther, I am recognised by 
the landlord while the plaintiff's story cf 
recognition was negatived. As regards my 
frat point about the spplioability of the 
dootrine of lis pendens, thera was no suit 
pending in Court in course cf active pro- 
sesntion when I purehased. The plaint was 
theu withdrawn. 

[Воскгахр, J.— Was the plaint returned 
when it was filed with insoffisient stamps 
and five days were allowed for filing it with 
proper stamps? J 

The plaint was withdrawn, No guit was 
pending in any Uourt then. Mere pendeng 
alone of a suit would not be sufficient, 
Reads seotion 52 of the Transfer of Pro- 
perty Aot. Irregular presentation of 9 
plaint does not amount £o proper and actual} 
jvitiation of а suit. If my first point 
gagseeds, the osse will sueseed and will haya 
to go bask on remand, 


Biba Mohendranath Roy (with him Babu 
Santosh Kumar “al for Baba Joylish Ohandra 
Haera’, for the Respondents—Too suit 
mast ba taken to have baen instituted on 
Bcd April 1912, Retera to Order VIL 
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rule 11 (c), Civil Procedure Code ; sestions 
145, 149, Civil Prosedure Oode, The former 
requires a Court to dismiss the plaint on 
failure of plaintiff to: put inenffisient 
tamps within the time granted, The order 
was—-Plaintiff to file deficit Court-fee 
stamps within fiye days, It was evidently 
made under Order VII, rule 11 (c), Civil 
Prosedure Code. 


+ [Buosnaxp, J.—Ought the Court not to 
have kept the plaint in its file ?] 


' Aesording to the practise it does not 
matter after sueh an order where the plaint 
is kept. The order made wss not then 
final. Some other order would be necessary 
either to register the plaint ог to reject 16; 
when the defisit stamps are paid the plaint 
will be treated as having been filed on the 
date it was originally presented in view of 
seation 149, Civil Procedure Code. Assuming, 
therefore, that the defendant was bona fide 
purehaser for value without notice he did 
not acquire a valid title by his purchase. 
The provisions of section 52, Transfer of 
Property Aet, are olear on the point. 


Babu Duwarkanath Ohalravarty replied in 


brief. 
JUDGMENT, 


Buc&LAMp, J.—The only question that 
arises in this appeal is whether or not on 
the 6th of April when the Jand in question 
was sold by the sesond defendant to the 
‘first defendant there was a suit pending 
во as to introduse the operation of sestion 
52 ofthe Transfer of Property Aat, Ав. 
cording to the register it appears that the 
-plaint was astually registered under Order 
1V, rule 2, as if it had been admitted on the 
9th April, It ів not clear what oecurred in 
«onnestion with the insuffioieney cf the Court- 
feo, but if the Munsif returned the plaint 
actually to the plaintiff and then allowed him 
five days within whish to present it again 
with the additional Court fee, sueh order does 
поё appear to bestrietly in aosordanee with 
Order Vil, rule 11, of the Civil Procedure 
Code, In the oirsumatanses, we acsept 
what we find inthe register of suits. In 
sonsequepnse, there was no lis pendens on 
the date, that ıs the 6th of April In the 
sirsomstancer, we reverse the jodgment of 
the learned Judge. The learred Judge bas 
nob some fo any findings on the other 
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roints in the ease with reference to the 
nature of the right olaimed or whether the 
transfer was without notise and we remand 
the ease to the learned Distriot Judge for 
him to some to findinga on those points.. 
Costs of this appeal to abide the result. 


WaLMSLEY, J.—I agree. 


Case remanded, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
First Огут, Arrear No, 4 or 1918, 
July 2, 1520, 
Fresent :—Mr. Daniels, A. J. О., 

. and Syed Wazir Hasan, A. J. О, 
RAMPAT AND aNOTuEa— DkFENDANTS— 
APPELLANTS 

` versus 

Mahant DURGA Ba ARTHI- Pratstize 

~ RREPONDENT. 

Asthan, Sannyasi, nature of —Separate and personal 
property of Mahant— Burden of proof—Alienation by 
Mahant— Breach of trust ~Oompromise, conditions of, 
parties whether can resile from, 


. An Asthan ів essentially an institution of Sannyast 
celibates and ascetics, having no worldly connections 
either of wealth or of family, and there is a pre. 
sumption that the Mahant of an Asthan has no 
property other than Astham property and that his 
income consists in the profits of that property 
and the offerings madeto him in the character of 
trustee of the institution, but this does not disable 
him from owning property of bis own, only thore 
who allege the separate and persoal character of 
any property found in the possession of a Mahant 
must prove their allegation : and in the absence of 
such proof, or of proof of unavoidable necessity, an 
alienation made by a Mahant is ultra vires, The 
fact that there have been а large number of aliena». 
tions by successive Mahents proves nothing more 
than breaches of trust by the alienors [p. 442, col, 2; 
р. 448, col. 1; p. 446, col 2; р 449, col. 1 

Where a dispute is settled and the terms and condi. 
tions of the settlement are recorded in а compromise, 
it is notopen to any of the parties to resile from 
those conditions. Гр, 448, col. :.] -> 

Apprsl from the desree of the Subordinate 
Judge, Gonda, dated the 1th Desember 1917, 


Babu Aditya Prasad, for the Appellants. 
Messrs, 4, Ё. геп and Н. К, Ghosh, for 
the Respendent, 
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JUDGMENT, 

Wazir Hasan, A. J, C.—This appeal arises 
‘out of the suit brought by Mahant Durga 
Bharthi against Rampat and Ramsukh in the 
Court of the Subordinate Judge of: Gonda 
for resovery of possession of the following 
villages situate in Pargana Utraula in the 
distriet of. Gonda :— 


` 1, Bankasia, hamlet of Magaipur, under- ` 


‘proprietary right to the extent of 6 annas, 


2. Bankasis, superior proprietary right, the 
whole, 

3. Matehna, hamlet of Magaipur, under- 
proprietary right to the extent of 4 annas, 

4, Pura Bharpurwa, superior proprietary 
right, the whole. 

-5, Magaipur, superior and inferior pro. 
prietary rights, the whole, | 

6, Sahayapur, superior proprietary right, 
the whole. 

' 7. Dubaiha, under. proprietary right, to the 
extent of 2 annas; and 

8. A house in Magsipur. 

The plaintiff’s oase, ‘briefly stated, is that 
the properties in suit appertain to the Asthan 
‘of Parela in the district of Basti, that one 
‘Dasrath Bharthi, brother of the defendante, 
was in possession `of. those ‘properties in 
virtue of the settlement of the sth April 
1906 between him and the plaintiff ; that 
Dasrath Bharthi made a transfer of them 
by way of shankalap under a deed, dated the 
90th of Septembr 1913 in favour of the 
defendants ; that Dasrath Bharthi died on 
ihe 10th of Marah 1915; that the said 
transfer was ultra vires,and that the plaintiff, 
in the sapasity of the Mahant of the Asthan 
as wellas under the settlement, is entitled 
to recover possession of the properties in suit 
from the defendants. 

The defence, so far аз itis necessary to 
‘notice for the purposes of this appeal, raised 
three main pleas in answer to tke plaintiff's 
suit, The questions. whish thus arose for 
determination were embodied in the follow- 
-ing issues framed by the learned Subordi- 
nate Judge :— 


(1) Was the property in enit Asthan pro- 
party in the hands of Dasrath Bhartbi P 
. . (2) Did he exeeed his powers of aliena- 
tion in making the sh«n:ulap in question Р 
(8) Did the plaintiff bseome entitled to 
the’ whole of the property in- suit on the 
death of Dasrath Bharthi? 


INDIAN OASES, 


44l ` 


The Trial Judge decided the forego- 
ing ‘igsnes in favour of the plaintif 
and, in eon:equence, gave him a 
decree for possession of the properties in 
snit. Aggrieved by this dearee the defend- 
ants: bave appealed ‘to this Court. The 
same three points to which I bave already 
made referense were argued before us though 
in somewhat modified forms. The questions, 
therefore, which we are called upon to decide 
in this appeal are: 

(1) Whether the properties in suit appers 
tain to the Asthan in question, 

(2) Whether Dasrath Bharthi was som- 
petent to alienate them. ` 

(3) Whether Durga Bharthi, the plaintiff. 
respondent, is entitled to eject the defendants. 
appellants. 

About 300 years ago Jagdeo Guro, saya 
the tradition, was the head of a monaatia 
institution of Sanvyasir, known as Bharthi 
Mahants, at Qanra in the’ district of Basti, 
One Ori, Chattari by oaste, besame his 


‘disciple and drank deep of the fountain of 


religions mysteries atthe feet of his Guru, 
After having attained the zenith of perfes- 
tion, Ori Bharthi, ender the authority of bis 
preceptor, made Parela, a village in the same 
distriot, the seat of his devotional exercises, 
Hic fame spread far and wide and consequently 
Parela began to attract large ocngregations 
of the people of the reigbbourhood and Ori 
Bharthi,witbin a comparatively skort interval 
of time, amassed a large fortune ont of the 
‘presents he used to receive, Trus 10 his oreed, 
he spent his wealth on the construction of a 
monastery (Asthan) at Parela and after 
furoishirg it with necessary things con- 
secrated 16 to the'serviee of his ascetio 
brotherhood, and purohased the following 
villages from the Raja of Basti for the main- 
tenance of the institution :— 

B:zpur, Pirpur, Amrangor, Tamaku Goie, 
Kankar баша, Thour, and Jonkadih, 

Ori Bbarthi then framed a set of rules, 
eontinucs the tradition, based upon the 
usages obteioing in the monastery of his 
preceptcr for the guidance cf his sucoessore, 

'Wbercby he provided tat ont of hie dia- 
siples, the most competent cf them should 
sueseed him aud should lead the life of a 
eelibate and aeting ав &- oustodian of the 
properties left behind, should out ‘of its 
profits continue the work of sharity. After 
him his disciple Ganga - Bharthi, Ohattari 
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hy caste, who was the most trusted of all, 
sussseded him and observed the praatios laid 
down by the roles.” (Vide Exhibit 2, the 
waib-ul-arz of village В zpnr). In the 
absense of any defests of anashroniam and 
mere reliable evidensa to the contrary, the 
general acsuraoy of the tradition muat ba 
agcepted, Indeed, по attempt was made at 
the Bar to impeach 16, In my opinion, the 
Asthan at Parela, as founded, was o2mplete- 
ly in aesordanee with the type of monasteries 
of the old days. The several legal soncepts 
whieh emerge ont of the foregoing narrative 
may be. stated to be sa follows;— 

(1) It is a congregation of Sannyasis, 
eelibates and assetiss, who have entirely 
eut themselves off from worldly ties, 

(2) The properties appertaining to the 
Asthan are held in trust for the purposes 
of the Asthan, 

(3) The purposes of the Astban are main- 
tenanoe ‹ of the devotees and propagation of 
charities. 

(4) Tho bead of the Asthan is the trustee of 
the institution and of the properties attashed 


to it. 

(8) The rule of Aessent of the head- 
ship or of the guddee is founded upon the 
special usages and sustoms obtaining in the 
Asthan. 

The origin of "-— institutions is generally 
traced to the coposrtion of the life of a 
Hindu of the twise-born olasses as composed 
of the four Holy orders so truly illustrated 
in the life of Ori Bharthi who fonnded the 
Asthan in question: —~ 

(1) A Brahmashari, or student, living 
with the Gorn as a member of his family. 

(2) А Gribastha, or hoase-holder, married 
after tbe firet stage was over. 

(3) Vanaprastha, or one retired from the 
world, residing with persons of the same order 
engaged in religious prastices and contempla 
tion of the deity, being free from all worldly 
oares—the retirement saving the effect of 
extinguishing his right to the property he 
had at the time of retiring. 

(4) Yati, or itinerant contemplative ascetic 
(Treatise on Hindu Liw by Golapshandra 
Sarkar, Sastri, 4th Edition). 

The thifd stage glearly necessitated founda» 
tions of the eharaeter of Mathas, Matte, 

* Satrac, Asthang or Asthals. The spread of 
Buddhism gave great etimulns to the growth 
. BE взор institetions, Rei Bahadur Jogendra 
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Chandar Ghose expresses the idea in felisitons 
language 88 follows: — | 
“Baddhism sannot exist without the three 


geras 

" Baddha, the Dharma and the Sangha, 
£.e, the soagregation of monks, who ob 
served the law in its parity.” (J. O. G vose's 
Pridoiples of Hindu law, Volama I, page 909, 
Tbird Edition). 

On the revival of Brahmanism abont the 
eighth sentury A. D. Sankara Asharya, the! 
greatest Hindu scholar and philosopher of 
modern India, (or his dissiples) founded 
ihe. ten orders of Sannyasis, called 
after the names of the ten dissiples of 
the foremost favourite pupils of his, namely, 
(1) Giri, (2) Sagar, (3) Parvat, (4) Pari, 
(5). Saraswati, (6) Bharati, (7) Tirtha, (8) 
Asram, (9) Ban and (0) Aranga. (Vide 
Sastri’s Hindu Law, 4th Edition, page 483), 

An Asthan, therefore, is essentially an 
institution of Saunyasis celibate: and aseotiss 
—having no worldly eonneetion either of 
wealth or of family; and the Asthan at 
Parela із an Asthan of Biarthi Sannyasis 
boing of the sixth order above-mentioned. 

“A Math shonld, by а person having 
faith in the Shastras, be made three. 
storied or two-storied or one-storied, son. 
sisting of differant spartments, po-weseed 
of an elephant; assommodated with places for 
meditation, for study, for barot offering 
to sonsecrated fire and the like, and for 
teashing.,,..-......And he should endow a 
village or sufficient land for meeting the 


expenses, во that the ascetics and the 
travellers getting shelter (there) may 
reseive sandale, shoes, umbrellas, small 


pieces of sloth aud also other negessary 
things, Thus, having established an asylum 
beneficial to the persons practising austerities 
and also to other poor people seeking shelter, 
he should deslare—I am endowing this 
asylum, May He who is the support. of 
the universe be pleased with me'— Baraba 
Purana (Vide Sastri’s Hindu Law, pages 475 
and 476). ' 

I have, therefore, some to the eonelusion 
that the villages whioh Mahaat Ori Baarthi 
had purehased from the Raja of Basti 
were dedioated to the Asthan of Parels- 
and he and his suesessors held them as 
trustees. Having shown the true obarao. 
teristics of Sscenyasia and the real sharaster 
of ап institution Jike an Asthan, І am led 
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to the sonelusion that in the very ‘nature 
of things there must arise а presumption 
to effest that the head of an Asthan has 
no property other than Asthan property 
and that his income sonsists in the prcfits 
of that property and the offerings made 
to bim in the oharaster of the trustee 
of the institution, The law of the land, 
of course, does not disable him from owning 
property of hisown, but all I say isthat 
those who allege the separate and peraonal 
eharaster of any property found іп the 
possession of a -head of an Азап of 
Sannyasis and whish has descended to him 
in an unborken courss of -snsssasion of 
Mahants for a long time must have the 


onus laid upon tham of proving their 
allegation, 
Vijoaneswarsa, himself an ascetic, the 


author of the Mitakshara, in commenting 
проп Yajnavalkya’s tert— The heirs of в 
hermit, of an asoetia and of a professed 
‘student, are in their order, the preceptor, 
the virtuous pupil, and the spiritual brother 
and the associate in  holiness"—observes 
as follow::— 

"Are not those, who have entered into a 
religious profession, unsonnested with pro- 
perty ; since Vasishtha denlares, ‘They, who 
have entered into another or der, are debarred 
from shares.’ (Va«ishtha, ХУІ, 52). How, 
then, can there be в partition of their property? 
Nor has & professed student a right to 
his own-acquired wealth: for the asseptance 
of prerente, and other means of aequisition, 
are forbidden to him. And since Gantama 
ordains, that ‘a mendieant shall have no 
savings.’ (Gautame, :11, 11) the mendicant 
also ean have no effects by himself 
sequired. : 

"The answer ie, a berrit may have 
property : for the text (of Yajnavalkya) says. 
“Dhe hermit may make a hoard of things 
sufficient for a day, в month, six months, 
or a year; and, in the month of Asvina 
he should abandon what bas been collested’ 
(Yajnavalkya, Ld, 47). The assetio, too, 
bas olother, tooks, and other requisite 
articles, for a passage dirests thas ‘he 
should wear clothes to eover his private 
parts; and a text prescribes that ‘he 
houia take the requisites for his ansterities 
and his sandala’? The professed в ndent 
likewise bas olothes to ouver his body : and 
be possesses also other effects, 
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“Tt was, therefore, proper to explain the 
partition of or inberitarss t^, sush property." 
(Mitakehara, Chapter If, sestion VIII, Para, 
graphs 1, 7, 8 and 9, Setlar’ 'ң Gollestion of 
Hindu Law Booke, 1914 Edition). 

I will here give the line of gueseasion from 
Mahant Jagdeo Bharthi down to the present 


А Mahant,— 


Mahant Jagdeo Bharthi 
at the 
Asthan Gaura 
in 
Basti district 
Ori Bharthi, 
First Mahant 
of the 
Asthan at Parela 
Mahant Ganga Bharthi 
Bhikham Bharthi 
Mahant Ped Bharthi 
Mahant Mahesh Bharthi 


Makant Raghunath Bharthi 


Mahant Jogindar Bharthi 


f 
Mangal Bharthi | 
Mahant Partab Bharthi 





Mahant Sheo Dayal Mahant Saltanat 
Bharthi Ираке 
| 
Mahant Durga Bharthi Mahant Dasrath Bharthi 


(Plaintiff) 


I need hardly say that the, above pedigree 
represents the snscession of ‘mondat diaojples! 
(shaved disciples) as they are called in 
these prossedings. 1 now prosead to trage 
the acquisition of-each item of the properties 
involved in this appeal, 

(1) Bankasia— "1t is about 200 years ago 
that Bhikham Bharthi, the aneestor of the 
proprietor of the village, haying purshased a 
jungle from the #alutdar of спа, ent 
is and popnlated it.” Half of the village 
under certain vicissitudes was lo-t to the 
Asthas prior to the old settlement and the 
only other half now remains (У. дв Exhibits 
А 28 A 23and A 32) 

(2! Matehoa—This village was paai 
bv Mahant Jogendra Baarthi in the year 
1825 (Vide Exhibit 1). 

(3) Pura Bharpurwa was purehased by 
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„Mahant: Bhikham Bharthi іп the year 1:07 


Fa-li, i.e, in 150) A, D.- Only the sopsrior 
rights ^in this village are now possessed and 


"owned (Vide Exhibits 2, A 38 and A 39), 


. (4) Magaipur was purehased by Bhikham 
"Bharthi in 1207 Fasli, i. e. in 1800 A. D. 
‘In thig.village also oaly the superior rights 
are now possessed and owned (Vide Exhibits 
2 and A 38). 

(5) Sahayapur was | purchased by Bhikham 
Bbarthi іа 1209. Fasli, i.e, 802 A. D. As 
in the other two foregoing villages only 
superior rights ` ı are now owned in this 
village. 

(6) Dabaiha was purchased by ‘Partab 
Bharthi in 1885 A. D, 

If the вопгаев of the income of a reigning 
Mahant for the time being must be presum- 
ed, as 1 have held before, to be limited to 
the profits of the endowed properties and tha 
fresh offerings received by him in his 


_ eharas'er as such it follows that subs-quent 


acquisitions must equally be presumed to have 
been made with the did of such inaome and 
consequently will follow the same character 
as of nucleus. I will first deal with the 
legal. eharaster of offerings. The essential 
fast to be borne ia mind in this conneotion is 
that the ‘offerings made at an Asthan of 
the kind in question are made to the priests 


of the Sannayasi order who, as І have shown. 


above, possess no wealth of their own. Such’ 
offerings . would, I sonseive, bear a more 
marked ` stamp of trust property than 
offerings to an idol at an ordirary shrine, 
In the ease of Babaitrao Gambhirsing v, 
‘Loamandas Guru Raghunathdas (1) Sir 
‘Lawrense Jenkins, О, Ja made the following 
"observations:— “А Math, like an idol, is in 
‘Hindu Law a judisial persona sapable of 
oquiring, holding and vindisating legal 
righte, though of nesessity it oan only aot 
ín relation to those rights through the 
medium of some human agency.” An Asthan, 
therefore, as mush as an idol is a juristie 
person capable of holding property and 
eonsequently offerings made to the priest 
of the Asthan presumably at least 
‘belong to ihe Asthan, The judgment of 
‘Mr. Justice West in the ease of Manohar 
Ganesh v, Lakhmiram Govindram (2) ів 


. (1) 28 B. 215 at p. 223: 5 Bom. L В. 982, 
(2) 12 B. 247; 12 Ind. Jur. 887; 6 Ind, Deo. (м. s.) 
puo. 
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extremely illuminating and -instruative if I 
may say so. At page 265 the learned 
Julga observan as follo vs:—“ Bat if there 
is a juridioal parson, fhe ideal embodiment 
of a pinus or benevolent idea as the centre 
of the foundation, this artificial subject of 
rights is as eapable of taking offerings of 
cash and jexels as' of land. Those, who 
take physical possession of the one as of 
the other kind of property incur thereby 8 
responsibility for its due application to. the 
puransaa of the foundation —Jomoare Griffin 
v. Gifie (3), Mulhallen. v. Maun (4), 
Aberdeen Town Oounril v. Aberdeen Univsrsity 
(5'. Тазу are auswerable as traasteas even 
though they have not eonssiously accepted 
а trust, and a remedy may he songht 
against them for maladministration by a 
sait open to any one interested, as under 
the Ronan system in alika sasa by means 
of а popularis acid.” This deoision was 
affirmed in anoesl by their Lordships of the 
Privy Oonueil in Chotalal Lakhmiram v. 
Manohar Ganesh (6). 


The observations of a learned Hindu 
Jadge, Sir Gara Dass Bannerji; in the 
axis ot Girianun l Ditta Jha v. Satlaianund 
D ttz Jha (7) mast sammand our reipsot 
and afe, in my оріоіор, ssaslusive on that 
poiat that suah offerings cannot be treated 
as the personal property of the priest or 
the Mahant whoever the trustee may be. 
At page 655 the learned Judge observes 
as follows:— But: where, as in thie вазе, 
the idol is -an ansient one permanently 
established for publie worship and thea 
Offerings are generally of a more ог less 
permanent sharaster, being soins and other . 
metalic artisles, in the absence of any 
custom or express declaration by the donor 
to the contrary, they are, as they ought to 
be, taken to be intended to oontribute to 
the maintenance of the shrine with all its 
rites, ceremonies and sharities and not to 
besome the personal property of the priest. 
However mush a Hindu votary may wish 
that his ‘offerings to public shrines should 
ultimately go to the use of meritorious 

(3) 1804: 1 Soh & Lef. 352; 9 Е. R. 51. 

(4 8Dr & War +7. 

(5 ( 877) 2 App. Cas 544; 4 Rettie 49; 14. So. L, 
R. 490 

(6 24 В. 50 P.C): 2 Bom. В 5!6; 40. W. М, 
23; 231. А, 199; 7 Sar. P, O. J. 659; 12 Ind. Dec 


{nx в.) 570. 
(7) 28 0, 646; 12 Ind, Dec. (x. в.) 429, 
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-Brahmins, he ean never be supposed to 
intend, nor does the Hindu Liw arywbere 
allow, that they should become the property 
of the priest, to be sqaandered by him or 
devoted to purposes foreign to the endow: 
ment.” 1 am, therefore, of opinion that 
the offerings, if any, made at the Asthan 
of Parela, must: be deemed, unless proved 
to the eontrary, to be properties belonging 
to the Asthan and not the pereonal pro- 
perties of the Mahant for the time being. 
Now I воте to the question of the 
profiis of the endowed properties, The 
view taken in the cease of Vidyapurna Tirtha 
Swami v, Vidyamdhi Tirtha Swami (8) as 
to the legal position of а Mahant and his 
power of disposal of the surplus inoome of 
a Muth cannot now be accepted as correct, 
Mr. Justice Sadasiva Aiyar in his judg- 
ment in the case of Mu'husam?zer v, Aree 
Srez Methanithi Swam yar Avergal (9) observes 
as follows: - ' A Mata hipsthi has been some 
pared to a corporation role in Fidyapurna 
Tirtha Swami ч. Vidyiaidht Tirtha Suami 
. (8) bnt (speaking for myseif) 1 do not 
like to dwell on that analogy, as (unless 
we are very careful) that analogy might 
not onlv mislead us into the complicaticns 
and difficulties of considering and constru- 
ing the varied opinions given in English 
gases about ‘corporations sole, but there is 
this fundamental distinetioo, namely, that 
whereas ‘the properties belonging to an 
English Bishop’ (a corporation sole under 
the Engliceh Law) 'íneluding his savings 
‘from the revenues of the benefice, devolve 
upon his’ legal representatives or heirs,’ the 
savings of dü'Matzthipathi devolve upon the 
guoceeding Mafathipsthi, 1 am also not at 
all sure tlíüt^ us regarda even the income 
of the Muth properties,a Matathipathi has 
an absolute and unqualified power of dis. 
position ав a Bishop over the inoome of his 
benefice, that is, to squander it away in 
even immoral or extravagant ways.” In 
the onse of  Prayaga Dos Jee Varu v, 
Tirumala Anandam Pillai rurisa Sriranga 
Oharylu Varu (lo) their Lordsbips of the 
Privy Council threw the entire income cf 
the Muth in question in that oase into 


the scheme of management which they 

(8) 27 M. 435; 14 M. L. J 105. 

(9) 19 Ind Cas 694; 38 M. 356; 18 M. L, T. 498; 
(1918) M. W. N. 681; 6 M. L J 391. 

(0) 34 I. A. 73; 80 M. 138; 11 О. W.. N. 442; 2 M, 
LT. 119; 17 M, L, J, 286; 9 Bom, L, 5, 588 (Р, O.). 
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framed. Paraghraph 2 of that Boheme i is cin 
follows: — 

"All funda to be in the onstody of the 
treasurer, Rules to be framed by the Dis. 
triot Court to ensure the proper receipt 
and custody of all offerings, income and 
funds, and investment of any surplus, and 
to prevent misappropriation, and to ensure 
the proper management of any estate or 
other properties or investments.” 

With due respect to the learned Judges, 
Tam unable to accept the proposition of law 
laid down in the ease of Sree Маһай 
Kishora Dossjee v. ‘Coimbatore Spinning and 
We.ving Company (11). The report does 
not show what texta from the Hindu Sacred 
Law Books were referred to as regards 
whish the learned Judges remarked that 
they ‘sannot be looked on as anythiog more 
than counsels of perfection, In my opinion, 
such of the texts as 1 have quoted in this : 
judgment show beyond any reasonable doubt 
that the several characteristios of а Sannyasi 
mentioned therein ` constitute the very 
essence of bis existenoe as s1eh and are 
not merely ‘counsels of perfestion.’ But 
as I read the judgment in that ease, I am 
of opinion that it mainly dependa for its 
conclusions not upon any rule of law but 
upon the faets of that particular ease. The 
matter seems to me to be soneluded by 
the resent pronounsement of their Lordships 
of the Privy Couneil in the ease of Rath 
Parkash Das v, Anand Das (12). Lord Shaw, 
in delivering the juogment of His Majesty’s 
Privy Counoil in the above-mentioned oase, 
observed as follows :— 

“Ап Astha), sommonly known in Northerh 
India as а Math, is an institution of b 
monastie nature. It is established for the 
services of а particular eult, the “inetrud. 
tion in its tenets and the observanee of 
its rites. Тһе followers of the’ eult 
and disciples in the inatitution are known 
as chelas;the chelas are of two olassed, 
eelibete and non eelibate.,, sesser: The 
Mahant is the head of the institution, Ha 
sits upon the gaddi; he initiates ‘candidates 
into the mysteries of the onlt; he superine 
tends the worship of · the idol and the 


(11) 26 M. 79; 12 M. L. J. 489. 

(12) 83 Ind. Cas, 583; 43 О. 707; 20 О. ҮҮ М, 802; 
14A L.J. 621; 41916) 1 M. W. N. 406; 81 M. L, ^J. ц 
18 Bom L. B. 490; 3L W. 656; 240 L, J, 116j 20 M, 
L, T. 267; 43 1, А. 78 (P. O) 
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atoustomed spirivual rites, be manages the 
property of the institution; be administers 
ite affairs, and the whole assets are vasted 
in him aathe owner thereof in trust for 
the institution itself. Upon his death or 
abdieation he is sussesded by one of the 
batrag? chelas, These батар? chelas are, as 
stated, eelibates ; or if they have ever been 
married they must, prior to their initiation 
as bairagi chelas, have renounced their wives 
aud families and have conformed to the 
praetise of the Muth. This practise is 
asestie: it involves a separation from all 
worldly wealth and ties, and a eelf-dedisa- 
tion to the servises and rites of the Asthal 
ssecsesgeesvearereLt ів, however, the rule that 
this property is held by the Mahant as its 
owner, and the suecession to him in such 
property follows with the suesession to the 
ове. The nature of the ownership is, as 
. has been said, an ownership in trust for 
the Muth or institution itself, and it must 
not be forgotten that, although large ad- 
ministrative powers are undoubtedly vested 
in the reigning Mahant, this trust does 
exist, and that it must bs respested.” The 
full effest of this pronouncement has been 
recognised ina resent decision of a Benoh of 
the Madras High Court in the case of 
Baluswami Atyar v. Venkitaswamy Natcken 
'(43). Ia a still later decision of His 
Majesty’s Brivy Oouneil the following ob- 
mervation ossurs :— Their Lordships sonour 
‘with the learned Judges of the High Court 
and the Trial Judge tbat the village of 
Lowthwa .attashed to the Asthal, is endowed 
property subjest to the trust set out in the 
grant, and that all acquisitions with the 
income thereof are subject to ihe same trust,” 
(The italies are mine—Vide Basudeo Roy v. 
Jugalkishwar Das (14). 

The learned Subordinate Judge supports 
his Anding on Issue Мо. 1 by referense to 
the admissions made by Dasrath Bharthi 
on several ововвіоов (Vide Exhibit 14, 
written statement of Dasrath Bharthi in the 
previous litigation: Exhibit 20, judgment 
by the Court of iret instance ia that litiga- 
tion: Exhibit 1, compromise in the same 
‘litigation: and Exhibit 17, deposition of 


(18) 40 Ind. Cas 581; 40 M. 745; 82 M, L. J. 24, 

(14) 45 Ind Cas. 818; 16 A. L.J. 621 at p 606; 5 
P.L. W. 8%: 355 M, L J. 56:22 О. W. N. Sen 19 8) 
М, W, М. 481; 8 L. W, 120: 24 M. L, T, 805; 25 С. L. 
J. 476; 20 Bom. L. n. 1058 (P, C.). 
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Юзага — B'artbi). I agree with the. 
learned Sibordinete Jadge as.regards the 
evidential valueof these dosuments. Agreeing, 
therefore, with him I ans«er the frst 
q3esti n in the affirmative. It folows that 
the alienation made by Dasrath Bharthi of 
the properties in suit in favour of the 
defendants appellants was ultra vires of him, 
по case of unavoidable necessity being either 
proved or argued before us. See Abhiram 
Go-wamt Mokant v. Shyama .Charan Nandi 
(^5) and Basudeo Roy v. Jugalaisiwar Das 
(14), Bat it is contended that Dasrath 
Bbarthi acquired the power of alienation 
under the terms of the settlement of the 
6th of April 1£08, This brings-me to the 
sonsideration of the sasond question stated 
at the outset of this judgment. 

In sonnestion with this 
nesessary to give 


point, it is 
a short history of a 
previus litigation betwesn Mahant Darga 
Bharthi, the plaiotiffiespondent, and 
Dasrath — Bharthi in whose shoes the 
defendants-appellants olaim to stand. We 
have seon that several Mahants of the Parela 
Asthan suesessivelv acquired large properties 
in the distriet of Gonda. B.zpar was also 
one of the villages acquired by Ganga 
Bharthi so far back aa 1:7: Hasti, (4, e, 1765 
А. 0), Bezpur in course of time besame the 
centre of the landed interest in the Gonda 
*distriat of the original Asthan at Parela and 
in very recent t:mes acquired the status of 
a branch Asthal to the ohief institution. 
Instances of suoh branah Asthans are not 
rare. See Giyana Sambandha Fandara 
Sannadhi v. Kondosami T..mbiran (16). Some 
of the more ambitions chelas took up their 
abode at Bezpur and in many instances, 
whish I will notise later, abused the trust 
whiob they voluntarily tock in their sharge, 
Dasrath  Bbarthi appears to have been a 
prominent figure in this respest. After the 
death of Mahant Sheo Dayal Bharthi in . 
Ostober 1£00, а dispute arose between the 
plaintiff and Dasrath  Bnoarthi as to the 
suseession to the Asthan gaddi; the latter 
elaiming to be the suesessor of Saltanat 
Boarthi, who had taken possession of the 
B.zpur properties during the minority of 
the plaintiff. Saltanat Bharthi died early 


(15)4Ind Cas 449; 38 О. 1023; 10 C, L. J. 234; 
6 A. L. J 857; 1; Bom L В. 1234; 19 М, L, J. 080; 14 
О. W. N, 1; 861. A 143 (P. O.). 

(16) 10 M, 875; 8 Ind. Doc. (N. в.) 1016, 
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in 1902. Darga Bharthi went to Court in 
1904 against Dasrath Bharthi (Vide Exhibit 
A 48, Plaint) but lost his suit in the Court 
of the Sabordinate Judge of Gonda on the 
ground that he bad failed to prove hia 
jsuecession to the gaddi of the Asthan at 
Parela (Vide Bxhibit 20, Judgment). Durga 
Bharthi appealed to this Court. The parties 
entered into à  sompromiso whish was 
embodied in a patitien presented tə -tbis 
Court on the 6th of April 19.6 (Exhibit 1). 
< The-appeal was désided accordingly avd a 
"deeree was prepared in terms of the said 
6oitipromire (Exhibit 13); The sonétriotion 
of this dompromise ia ond of the queations in 
thé cage. 
In my judgment, there oan be ne two 
; Opinions ou this point, The préamble- and 
he- several  wlàuses of this settlement 
unmistakably resognise the real eharaater 
of the properties dealt with as beloging to 
the- main Asthan of Parela and Durga 
Bharthi as the вібдеввог of tha last Mahant 
of that Asthan, namely, Sheo Dayal. The 
pleadings of that suit and the absense of 
any issue as to whether ‘the properties 
appertsined to the  Asthán or not also 
support this interpretation of the Somprc- 
mise, I am dlearly of opinion . ‘that the 
two elements mentioned above constitute 
the entire foundation of the eompromisé 
and itis not opén to any of the parties to 
: rêsilé from those sonditions [Sea Kanhat Lal 
v: Lola Brij Lal (17)]. The dispute is settled 
by a temporary partition of the trust pro- 
perties between the two claimants, but sare 
is taken to restore their integrity ên the 
death of sither of the two. Olause 6 of the 
bompromise is ав follows: — 
` "No party to this suit shall have the 
right of making disciples as long as one 
of. the parties does not die; and when one 
of them dies his share will devolve upon 
the other and the surviving party shall 
than be entitled to make disoiples;" 
aud elause 7 is "Hash party shall be the 
owner and possessor of his respeative share 
and shall be entitled:to have his share inatat- 
&d in his name," 
16 is sontended, on thé strength of the 
word ‘owner’ used in olause 7, that 


(17) 47 Ind. Сва. 207: 40 A. 487; 22 0. W. N. 914; 
8 L. W. 212; 24 M. L, T. 286; 35.M. L. J. 4595 16 А. L, 
3. 8/6, (1918) M. W.'N. 709; 28 О. D. J. 894; 5 P, L. 
W. 7.24 20 Bom. L, R, 1048; 46 T, A. 118 (È. Q.). 
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Dassrath Bharthi acquired somplete proprie- 
tary rigbta uobordened with ary trust in 
тоог of the Asthar, in the properties 
allotted to him under the 7th elanse of the 
compromise and relianse is pleased upon 
several desisions cf their Lordships of the 
Privy Council in support of the sonten- 


tion, 
I think the rule of sonstrustion laid 
down by heir Lordships of the Privy 


Couneil in the саке of Suraymant v. Rabi 
Noth Osha (18) at оссе negatives the oon- 
tention urged by the appellants’ learned 
Pleader. “The rule is that "the use of the 
word ‘malik’ implies ‘absolute owner- 
ship’ unless there is anything in the eon- 
text of enrrounding sirenmstances to qualify 
Bush meaning,” In the ‘context’ we find 
clause No. 6, the first portion of whieh 
restricting the right of making disciples 
Joses all gense if, in construing the word 

‘malik’ in olause 7, I bold that it implies 
' absolute ownership.’ Similarly, the sesond 
portion of clause 6 relating to the deyolu. 
tion of the share of one party on the 
survivor ofthe two is deprived of all sense 
and significance if I were to accept the 
eonstrueton put forward by the Pleader 
for the appellants. The ‘surrounding eir- 
eumstances’ equally exelude the construction 
sought to be placed by the appellants, The 
litigation whieh ended by the sompromise 
related to the succession to the gaddi of 
the Asthat-—an inalienable right ; the oom- 
promise deals with properties whieh were 
not alienable at the sweet pleasure of the 
Mahant ; it reeognises the trust eharaeter 
of the properties ; it further recognises the 
status of the parties as Makants and, finally, 
any attempt to alter the  eharaeter of the 
properties from trust info personal would 
clearly bave been defeated by law. 

A large number of alienations on the part 
of the plaintiff were brought ёо оог notieo 
as evidenee of eonduet in sid of the oon- 
Struetion pressed upon us by the learned 
Pleader for the appellants—Exbibts A 61, A 
55, A 57 (b), A 5Eand A 59. Therule 
under whieh this aid is sought is stated 
in Beals Cardinal Rules of Legal:Inter- 
pretatior, page 1:6, Second Edition, as 
follows :—'' The asts of „ће parties done 

(18),80 A. 84; 6 A. L.J. 67: 12 О. W. N. 281, 18 
M. L.J 7; 10 Bom. L. R. 59; 7 0. L. d, 181; 8 M, L, 
T. 144; 35 I. 4.17 (P. C.). 
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under the contrast oan be looked at to 
ascertain the intentior, if the words of the 
soptract are ambignour, orto sbow that 
the eontraet does not express that whioh 
the parties intended to express in it. "E 
am of opinion that the words of the coma 
promise whioh we have to construe in this 
ense are perfectly clear and there is no 
ambiguity whatsoever about them, Under 
the eirsumatanoer, the rule quoted above 
does not apply. 

"The words of a written instrumen: 
must be construed according to their natural 
meanirg, and it appears to me that no 
amount of acting by the parties oan alter 
or qualify words whish are plain and 
unambiguons.’— North Eastern Railway v. 
“Lord Hastings (19), Earl of Halsbury, L, О, 
Further, having found that the properties 
held -by the successive Mahants are trust 
properties as belonging to the  Asthan, I 
must hold that these alienations amount 
to nothing more than so many inatanoea of 


breach of trust on the part of. the alienor - 


[See Madhab СЪ mera В: та v, Sarat Kumari 
Debi (20) and Gordhun Das v. ohuni bal 
(2.)]. On' these grounds, I rejeot the con- 
tention of the appellants and, in agreement 
with the Trial Judge, answer also the second 


question in favour of the respondent. Now: 


remains the last question as to the status 
of- the plaintiff. Mahant Sheo Dayal 
Bharthi was the last uodisputed Mahant 
of the Parela Asthan. The position of the 
plaintiff as his sucsessor is fully recognised 
by the settlement of the 6th of April 1906 
and I have already expressed my opinion 
that the parties or their representatives-in- 
interest. cannot be permitted to resile from: 
the terms of that settlement. Bu’, apart 
from the title of the plaintiff in the 
sbaracter of a Mahant, it is clear beyond 
ару doubt that the plaintiff is entitled to 
the possession of the properties in suit 
under the sixth clause of the compromise 
as being the survivor of the two parties 
to it. I deside the last question against the 
appellanta and, in favour of the respondent. 
I would dismiss the appeal with costs. 
Daxtzrs, А. J, O.—I sonsur, 
: . Appeal dismissed, 


(19) (1900) A. С. 2€0 at p. 263; 69 L. J. Ch. 516; 
B2 L. Т. 429; 16 T. L, В 825. 

(20) 6 Ind; Cas. 26; 15 C. W.N. 126. 

(21) 80 A, 1115 А. І, J, 28; A, W, N, (1908) 84, 
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, LAHORE HIGH COURT. 
SECOND- LIVIL APPEL No. 1104 or 1920. 
` January 5, 1921, | 
> Present:—Mr. Justice Cheyis, 
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aie TOTA-—PLAINTIFF— APPELLANT 
. 667818 
MUKHA- AND OTHERS—DEFENDANTS— 
: : RESPONDENTS, 55 үн 


Custom—Adoption, what constitutes-- Suit to set 
aside gift—Appeal by donor, whether competent. 1 


Where one person makes a gift in favour of another б 
alleging that thelatter is bis adopted son, a declara- 
tion to that effect made atthe timeof mutation and 
repeated subsequently in the course of a suit brought 
by the collaterals of the donor to contest the validity 
of the gift ін sufficient proof of adoption. [p 449, 
col. 1.) і 

~ here in such a suit a decreeis passed deolaring 
the invalidity of the gift, the donor alone is сот; 
Pala to prefer an appeal against the decree, [p. 449, 
col, 1, 

Sesond appeal from the deeree of thé 
District Judge, Hissar, dated the 20th 
February 1920, reversing that of the Munsif, 
First Olass, Hissar, dated the 24th June 
1917. MEC EE. 


м 1 
Mr. Nanak Chand Pandit, for the Appellant. 
Mr. О. L. Gulati, forthe Respondents. : ' 
. JUDGMENT.—This is a suit by Tota 
for а deoleration that a gift of land made 
by his brother Mukha in favour of 
Bal Ram, nephew of both. Mukha and 
Tote, shall not affest his reversionary 
rights. Makha made the gift in 1919 by 
anrusing mutation of names to be .effeated 
in favour of Bal Ram, alleging at the time 
of mutation, that.he had adopted Bal Ram 
in 1912, The plaintiff denies that any 
such adoption was made. The defendants, 
viz., Mukha and Bal Ram, produeed oral 
evidence in support of the adoption alleged 
to have been made in 1912 but this 
evidense has been disbelieved by both the 
lower Courts. The first Court desreed the 
suit, holding that no adoption had -taken 
place, The learned District Judge оп appeal,: 
while agreeing that no ‘adoption had taken: 
place.in 1912, remarked.that Mukha’s -alle- 
gations made at the time of mutation and 
repeated in the sourse of this suit to the 
effect that Bal Ram was his adopted son 
were sufficient proof of an adoption. Тв. 
learned District Judge relies on Budh Singh 
v. Mula Singh (1) where it is held that the 
execution of a deed coupled with the adoptor's. 
a WA В, 1905; 18 P, L.R. 1906; 46 PWR 
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slear statement in Court and continuous 
subsequent treatment is suffieient to son. 
stitute the appointment ofan heir. So the 
Distrist Judge reversed the desision of the 
first Court and dismissed the suit. 

The plaintiff appeals to this Court, One 
point whieh has never been expressly stated 
in the pleadings nor put in issue is whether 
the parties are governed by Hindu Law 
or by eustom. If they are governed by 
Hindu Law, then the ruling relied on by 
the learned Distrist Judge has no appliaa- 
tion, but looking to the wording of the 
plaint I вап only say that if they are 
governed by Hindu Law, the plaintiff has 
not shown on what ground he slaims to 
challenge his brother’s gift of land. The 
land is not joint and there is no question 
of & joint Hindu family. So that, even in 
the absence of any adoption, 1 do not see 
what there is to prevent Mukha from gifting 
his land to his nephew if he wished ta 
do во. On the other hand, if the parties 
are governed by Customary Law, then, no 
doubt the plaintif can challenge a transfer 
of ansestral land made without necessity, 
But in this саве the ruling relied оп by 
the learned Distriet Judge becomen appli- 
sable and has, I sonsider, rightly been 
applied. 

On behalf of the plaintiff appellant it 
is urged that the learned District Judge 
has set up a new case for the defendant 
and desided questions whish were not pnt 
in iasue: but the real question bebween the 
parties was simply whether there had been 
anything amounting to an adoption or a 
eustomary "appointment of an heir and even 
though the alleged adoption in 1912 was 
held to be not proved, stil I think the 
Distriet Judge had а perfest right to hold that 
Mukha’s actions at and subsequent to the 
mutation proeeedings amounted to an adop- 
tion. 

The other point urged on behalf of the 
plaintiff-appellant is that the appeal to the 
Distris& Judge should have been dismissed 
besause it was lodged only by the donor 
and nof by the donee, but the donor 
had a distinst interest in appealing from 
the deoision of the first Court because he 
obviously wanted to gift the land to his 
néphew and the plaintiff wanted to thwart 
his wishes by wresting the land from the 
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fore, that Mukha had a perfest right to 
appeal to the Distriet Judge. І note in 


eonelusion that it is very doubtful if 
plaintiff would have gained mush by getting 
a decision in his favour in the present 
suit,as Mukha is still alive and I do not 
see what there is to prevent him from 
formally adopting his nephew to-morrow if he 
wishes to do so. 
The appeal is dismissed with eosts. . 
Appeal dismissed. 


OALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE DgoaEE No, 316 
or 1919, 

July 20, 1920. 

Present: —Mr. Justice Teunon and 

Mr. Justice Newbould. 
NAYANJAN BIBI—DxrFENDANT 
APPELLANT 


versus 
DURGADAS BANDAPADHAÁYA— 
PraIN TIRE RESPONDENT. 

Bengal Tenancy Act (VIII of 1886), s. 22 (8), 49 (b) 
—Oceupancy holding, acquisition of, by ijaradar from 
landlord—Sub-letting, effect of—Tenant inducted by 
ijaradar on holding, whether trespasser, 


No, 2— 


The plaintiffs were [the owners of an osat talug 
which was let out in ijara for a certain period, Tho 
ijara lease authorised the tjaradar to buy holdings 
at sales in execution of decrees for arrears of rent 
and also provided that during the term of the tava 
he would be at liberty tosub-let the same. During 
the term of the ijara the ijaradar purchased a certain 
holding in exeoution of а deoree for arrears of rent 
in respect thereof and sub-let the same to the defend. 
ants without any written agreement. On the 
expiry of the ijara lease the plaintiffs sought to eject 
the defendants as trespassers : 

Held, that, having regard to the provisions of 
section 22 (8) of the Bengal Tenancy Act and also to 
the terms of the ijara lease, the holding continued and 
the defendants who were inducted upon the same 
by the ijaradar were in the position of under-raiyats, 
that, therefore, when the plaintiffs succeeded to the 
#jaradar in the possession of the holding, they took 
it burdened with the under-ratyats inducted by the 
ijaradar and the sub-letting not having been by a 
written lease, the defendants could not be ejected 
otherwise thanafter notice under section 49 (b) of 
the Bengal Tenancy Act, [р. 450, cols, 1 & 2.] 


Appeal against the decree of the subordi- 
nate Judge, Kbulna, dated the 19th of Novem- 
ber 1918, reversing that of the Munsif, 
2nd Court, at Bagerhat, dated the 17th of 


donee after the donor's death. 1 hold, thera». - Desember 1917, 


29 2 
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* FAOTS appear from the judgment. 
` Babn détndranath Mukherjee for M. А. К. 
Раги Hag, for the Appellant.—The 2iaradars 
were standing in the shoes of the íalugdars. 
When, therefore, the ijaradars purohased the 
holdings the tenants’ interest merged in the 
Superior interest of the landlord and, there- 
fore, the zjaradars sould not have re let to 


the defendants as under-ratyats or, in other: 


words, ` the holding aould not have sontinued 
after its purebase by the ijaradars, My 
next sontention is that even if the defend- 
ants be held to be  under-raiyais, the 
sub-letting not having been by a written 
lease, section 49 (b) of the Bengal Tenancy 
Ast applied and the defendants sould not be 
ejested otherwise than after notice, 

Babu Brojalal Ohuckerbulty (with him Babu 
Susil Kumar Bose), for the Respondent.—The 
ease of the defendants wan that they were 
raiyate and not under-raiyats, That position 
is clearly negatived by the terms of the vara 
lease ‘and also by “the provisions of seotion 
22 (3) ofthe Bengal Tenaney Ast. Having 
regard to the nature of the title seb up by 
the deferidants the question of notise was not 
gone into and 16 is now too late for them 
to raise that question. 

Babu Atindranath Mukherjes was siot salled 
upon to reply. 

JUDGMENT.— This appeal arises out of a 
suit for ejestment. The plaintiffs in the 
guit are the owners of an osat talug. For a 


eertain period their property was let out in, 


sjara, > During the term of the zjara the 
tenant of a aertain holding, one Salim, 
fell into arrears. А suit was brought against 


him and in execution of a decree obtained, . 


the holding was puréhased by the tjaradar, 
Having thus purehased the holding he next 
proceeded to sub-let the same to the old 
tenant, Salim, 
on the death of Salim the #djaradar or 
purehaser of the holding next industed 
проп ib his heirs the present defendante, 
On the expiry of the Zara lease the land. 
lord seeks to eject the heirs of Salim as 
trespassers. The first question in the oase is, 


whether the zjaradar when he re-let to Salim: 


re let to*him ав an under ratyat or as a ratyat 
of the holding whioh he had purshased at the 
auction, that is tosay, whether this holding 
ocrtinued, Having regard to the provisions 
of section 22 (3) of the Bengal Tenanoy Aat 
and also to the terms of the ата lease wé 
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Thereafter, Salim died and ` 


7 [noz 


must- sonelude that the holding eontinued' 


and that Salim and after him his heirs who ` 
were industed upon the same by the ijaradar ` 


were in the position of under-ratyats, The 


ijara lease authorized the tjarader to buy ` 


holdings at sales in exeeution for arrears of 


rent and also provided that during the: 
term of the zjara he was at liberty to sub-let · 


the same. 


The sub letting to Salim's heir: 


must, therefore, be taken to be by sonsent of ` 


the landlord. The "8 
heirs was not by a written lease. When the 
proprietor susseeded to the #jaradar in the 
possession of the holding he took it burdened 


sub-letting to Salim's: 


with the under-ratyats industed by the 


zjaradar, 


The sub-letting not having been: 


by & written lease section 49 (b) applies and * 


it follows that Salim’s 
under ratyats, cannot be ejected otherwise 
than after notise, It follows, therefore, that 
thia 
plaintiff’s suit must be dismissed with sosts 


, in all the Courts, 


heirs, the present - 


appeal must sucaeed and that the. 


Appeal dismissed. | 


LAHORE HIGH COURT, 
Seconp Civi, АрРЕАІ No. 3245 or 1916; 
January 6, 1921. 

Present : — Mr. Justice Broadway and 
Mr. Justice Abdul Raoof, 
Musammat BARKAT  BIBI—PrAINTIFE— 
APPELLANT 
versus 
Musammat KARAM BIBI AND OTHERS— 


К Derenpants— RESPONDENTS, 
Qustom —Gift, completed, whether can be revoked. 


Defendant, who was the occupancy holder of 


a square of land, agreed to gift it to the plaintiff ^ 


provided the latter paid the money required for the 
acquisition of proprietary rights. Plaintiff was put 


3 


^5 


in possession of the square in pursuance,of the gift, . 


but when the proprietary rights had been acquired the 


defendant refused to be bound by the gif& on the d 


ground that the plaintiff had not paid the money : 


agreed to be paid by him : 


Held, that the gift i in favour of the plaintiff having ; 


been acted upon, his mere failure to рау the money 


agreed to be paid by him could not entitle the defend. ' 


ant to revoke the gift, Гр, 451, col, 2.] 


t 
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" Second appeal from the deores of the Dis- 
triot Judge, Lyallpur, dated the 15th August 
1916, affirming that of the Subordinate Judge, 
Lyallpar, dated the 9th November 1914. 

“Mr, Ghulam Rasul and Sheikh Niaz 
Muhammad, for the Appellant. 


4 


‘Sheikh Abdul “Qadir, К. B. for the 
Respondents. i 
JUDGMENT.—One' Piran Ditta died 


leaving him surviving his widow, 'Musammat 
Karam Bibi, and four daughters. Musammat 
Karam Bibi sneseeded to certain oocupanoy 
rights held by her deceased husband in в 
square of land in the Canal Colony. She 
also succeeded to similar osoupaney rights on 
the death of her brother-in law Allah Ditta, 
who died without issue. Sabsequent to thie, 
she is said to hava told her four daughters 
that if they shose to pay the necessary sum 
for the acquisition of the proprietary rights 
in the said square of land, she (Musammat 
Karam Bibi) would make a gift of the said 
land to them. In accordanse with this 
arrangement the said Musammit Karam Bibi 
on the 6th of Maroh 1911 applied to the 
Revenue Authorities for mutetion of the seid 
land in the names of hér four daughters, 
alleging that she had made a gift of it to 
them and was taking steps to acquire the 
proprietary rights, On the 13th of Marsh 
1911 the' sum necessary for the aequisition 
of the proprietary -rights was deposited, 
Her applisation for mutation in favour of 
her daughters was rejested by the Collector 
who was under the impression that the pro- 
prietary rights had not been acquired by her. 
That this is so is olear from the order of the 
Conimissioner, dated the 17th January 1912, 
and the report of the Assistant Ssttlement 
Officer, dated the 17th Fabruary 1912. The 
Conimissioner, however, on the 28th Febru- 
ary 1912, passed an order to the effect that 
аз mutation of- proprietary rights had not 
yet been effected in the name of Musammat 
Karam Bibi, the present entry would stand 
till. ‘Musammat Karam Bibi had been reoord- 
éd as‘ “ proprietor,” and that after that she 
could make а fresh appliaation. On the 
21st.óf June 1912 Musammat Karam Bibi's 


name was.daly entered in the proprietary . 


solumn. She, however, made no further 
application in connection with the mutation 
in favour of her daughters. On the 4th 
of March i914 she executed a deed of gift 
. under whieh she donated the whole of the 
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land in favour. of one of her daughters, 
Musammat Bhagan Bibi, and mutation in 
aesordanee with that deed was duly sano- 
tioned by the Collector. -On the 18th of 
April 1914 Musammat Barkat Bibi, one.of; 
the other daughters, instituted the suit out. 
of which this appeal has arisen, In 16, she 
alleged that her mother had gifted the land 
to her and her three sisters on condition that - 
they paid the necessary amount of money 
for the acquisition of the proprietary. rights; , 
that she had duly paid in her share of the 
nesessary sum and had heen pnt in possession. 
of her share of the gifted property, and 
prayed for a declaration that she was owner, 
of tha land of whish she was in possession, 
and that the gift in favour of her sister, 
Musammat Bhagan Bibi, did not aífeet her 
interest, The Trial Court dismissed the suit 
holding that there had been no gift. The 
lower Appellate Court recited the fasts as 
stated above and eame to the conslusion that 
Musammat Barkat Bibi bad failed tc prove 
that she had paid the sum of Rs. 200, to 
her mother as alleged and that, therefore, 
she was nob entitled to the deeree. It is 
also held that even if the plaintiff were 
allowed to maintain that the gift was.an 
" uneonditional" one, she  eould поё 
susssed as she had not shown that the 
gift had really been aated upon, inasmuch 
as her other three sisters had not been put 
in possession of their respestive shares, 
Musammat Barkat Bibi has thereupon sóma 
up to this Court in sesond appeal through 
Mr, Ghulam Rasul, and we -have heard 
Mr. Abdul Kadir on behalf of. the re. 
spondents, 

The real question is, whather the gift was” 
a completed one, for if it was, it is oleat’ 
that Musammat Karam Bibi had no power to 
The fact that Musammat Karam’ 
Bibi applied to the Revenue Authorities for 
mutation of names in favour of her four 
daughters is beyond dispute. 16 is also 
perfestly clear that in her application to 
the Revenue Authorities she definitely stated 
that she had made the gift. {t has also been 
found аз а fact that Musammut Barkat Bibi 
had, in pursuance of this gift, bean put.in 
possession of her share of the land in ques 
tion. Mr. Abdul Kadir sontended that the pos. 
session of the appellant was merely a eultivat- 
ing possession, but-we are unable ба: aoneur 
in this view having regard to the fast that 
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thé possession was definitely given as a 
result of the gift. The possession was given 
in Kharif of 1911; Musammai Karam Bibi 
had besome proprietor on the 13th Mareh 
:1911 when the necessary money was paid 
in. In these sireumstanees, qua the appel- 
lant the gift had been aated upon, and whe- 
ther or not Musammat Barkat Bibi had 
paid her share of the. money to her mother 
is a matter that did not affect her legal right 
_ to the land, 

We asesordingly aseept this appeal with 
eosts and, setting aside the judgments of 
the Courts below, grant the plaintiff-appel- 
lant a deeree as prayed. 

Appeal accepted, 


CALOUTTA HIGH OOURT. 
APPEAL FROM Appreciate Decane No. 1608 
or 1918, 

June 2, 1920. 

Preise Bie Aentosh Mookerjee, Kr., 
Asting Ohief Justice, and Justiee Sir 
Ernest Fletsher, KT. 
SHARAJINI DASI—DzreNpANT No, 3 
— APPELLANT 
versus 
KAZI ABDUL амр OTHERS— RESPONDENTS, 

Bengal Patni Regulation (VIII of B. C. 1819), s, 8 (1) 
—Patni, diminution of area of —Rent, whether can be 
summarily levied, 


The fact that since its creation a patni has dimi- 
nished in area, from whatever cause, would not 
exempt the paint from the provisions of the Patni 
Regulation as to the summary levying of the rental, 
Lp. 453, col. 1.] 


Appeal against the decree of the Disiriot 
Judge, Jessore, dated the 14th of June 1918, 
affirming that of the Subordinate Judge of 
that disiriet, dated the 30th of August 
1917. 

FAOTS appesr from the judgment. 

Babu Surendra Ohandra Sen (with him 
Babu Surendranath Bose), for the Appel- 
lant.—The patni sale held on the 15th 
May 1913 was not a valid sale under tke 
Regulation. The» potnt was orested on 
the 15th January 1873, Sines that time 
it has shrunk intoa eertain fraetion of it 
original size. It wae, therefore, impossible 


INDIAN OASHS, 


р 


{1991 


to bring to sale the entire patni as created 
on tbe 15th January 1879. А valid sale 
under the Regulation must be of the entire 
point as it existed at its ineeption. See 
sestion 8, paragraph 1, elause (1) of Regula- 
tion VIII of 1819. 

Dr, Dwarkanath Ohwchorbuity (with him 
Babus Sarat Chandra Roy Choudhury, Kheira 
Mohun Ghose and Sarat Chandra Duti), for 
the Respondents. —The eontention of my 
learned friend is not supported by sestion 8 
of the Regulation. The only requisites 
under the seotion are whether the paint 
at the time of its creation was made sub- 
jeet to a reservation that it sould be sold 
by the summary procedure presoribed by 
seotion 8 of Regulation VIII of 1819. The 
fact that the original patni had subsequently 
shrunk into a certain fraction of its original 
size, cannot free it from the liability to 
summary sale. Seetion 37 of the Transfer 
cf Property Act is slearly applicable under 
such eirsumstances. Refers to Ramnarayan 
Banerjee v. Jayakrishna Mookeries (1). 

Babu Surendra Ohandra Sen replied. 

JUDGMENT, 

Mooxersex, Аста. О. J, — This is an appeal 
by the third defendant in a suit for deolaration 
of title ёо а Paini Taluk, The paini was 
ereated on the 15th January 1879 and 
was in its ineeption, held by Obedulla 
Khan under Nilmoni Bhatterjee as the 
Zemindar. Subsequently one Gohar Ali 
Kazi purebased an one-eighth ehare both 
iu the paint and in the Zemindsri The 
result of these  »ruehasmes by Gobar Ali 
was that the pein? interest in the one- 
eighth share merged in the Zemindari 
interest in the one-eighth share. All that 
remained of the original paini ‘was а seven- 
eighths share under the owner ofan equal 
share of the Zemindari. The lands were 
also partitioned, so that  speeifis lands 
corresponding to seven-eighths of the lands 
comprised inthe original pain: were allotted . 
to the paintdar, This patn: was brought 
to sale under the Patni Regulation on the 
15th May 1918, The point in controversy 
is, whether this was a valid sale under 
the Regulation and passed a good title ta 
the purchaser. 

The appellant contends that there was 
no valid sale and that asit was imposible 


(1) B. L. R. Sup. Vol, 1 ab p. 70; 1 W. E. 299, 
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in the evants_whiah had happened to 
bring to sale the entire paini as sreated 
on the lth January 1879, no sale could 
have taken plase under Regulation УШ 
of 1819. We are of opinion that this son- 
tention is unfounded. 

Relianes has been plaeed on the first para- 
graph of the first elause of seotion 8 of Regu- 


lation VIII of 1819 whioh provides as follows: , 


“Zemindare, that is, proprietors under direat 
engagements with the Government, shall be 
entitled to apply in the manner following for 
periodieal sales of any tenure upon which the 
right of selling or bringing to sale for au 
arrear of rent may have been specially 
reserved by stipulation in the engageraents 
'interehanged, on the oreation of the tenure.” 
In order to determine whether this provision 
is applicable to the patni as it existed 
after an one-eighth share thereof had 
merged in an equal ahare of the superior 
interest, let us examine the terms of this 
clause. The test to be applied is, whether 
this is a tenure, which at the time of its 
creation, was made subject to a oondition 
that ib sould be brought to sale for an 
&rréar of rent and. whether there was in 
the engagements interchanged a stipula- 
tion reserved that the property osonld be 
sold by the summary prosedure presaribed 
by  seotion 8 of Regulation VIIL of 
‘1819,: The answer can only be in the 
affirmative. The fast that the original 
patni had shrunk, by course of events 
subsequent, into seven-eighths of its original 
size, has oot freed it from ‘the sondition 
imposed upon it at the time of its ereation. 
Іп fact what has happened is presisely 
what is contemplated by sestion 37 of the 
Transfer of Property Aet whioh lays down 
the rule for the apportionment of benefit 
obligation on aeveranae, That provision is 
plainly applisable to paini tenures, and 
there oan be no room for doubt that the 
rent payable in respeot of the seven-eightha 
share of the paint was seven eightha of 


the original rent. This rent, in our opinion, 


could be summarily levied under the pro- 
visions of the Regulation, 16 is soneeded 
that the contrary view has never been 
suggested, far less maintained, sinse the 
enactment of the Patni Regulation just a 
century ago:—This is signifisant as transfor- 
mations of patni tenures, similar to what 
has happened here, are by no means 
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infrequent under a variety of sonditions 
To take one illustration, as pointed out by a 
Ful Bensh of this Court in Ramnarayan 
Baner;ee v. Jayakrishna Mookerjee (1), a paint. 
dar,like any other lease-holder may bring & 
suit against the Zemindar for abatement of 
rent. It does not appear to have been 
ever suggested that if abatement of rent 
is granted on the ground that part of 
the land of the pain? has been resumed 
by Government or has disappeared by 
diluvion, the provisions of the Regulation 
sease to be applisable to the paint, 

We are of opinion that there ia no 
ground for this appeal whioh must be 
dismissed with costs. 

FLETCAER, J.—I agree. 

Appeal dismissed, 


LAHORE HIGH COURT, 
Ssconp Огт, APPzAL No. 951 or 1920. 
January 31, 1921. 
Present;— Mr, Justioe Seott-Smith, 
Musammat CHIRAGH BIBI, Minor, 
UNDER THE GUARDIANSHIP OF HER 
FATBER GHULAM KADIR— 
PLAINTIFFE—ÀAPPELLANT 
versus 
GHULAM SARWAR —DEFENDANT 


RESPONDENT. 
Muhammadan Law—Marriage—Option of puberty 
Marriage contracted by other than father with consent 
of father, effect of, 


Ifthe father of a minor girl is present and 
consents to the contract of her marriage entered into 
by another person it is allthe same as if he himself 
had contracted the minor in marriage. There is 
no option of puberty in such a case. [p. 454, col. 1.] 

Sesond appeal from the deeree of the 
District Judge, at Lahore, dated the 26th 
Maroh 1920, affirming that of the Munsif, 
first Class, Lahore, dated the 27th May 1919, 

Pandit Bindra Ban, forthe Appellant. 

Lala Amar Nath Chopra, for the Respond. 


ent, 

JUDGMENT,—This if а second appeal 
from the order of the lower Oourts 
dismissing the plaintiff's suit for eancellation 
of her marriage She sues on the ground 
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„that the. marriage was aontrasted by her 
„Мер; ;grand. mother, Musammat Mehr-ul Nisa, 
who, aould not aet as guardian during the 
lifetime - cof her- father, . and that now she 
_ wishes ‘to exeraise her option of puberty 
“whioh .Bhe has under the: Muhammadan Law. 

-The lower Appellate Court has found. that 
the marriage sontract was effested by Musam- 
“mut Mebr-ul-Nisa, but that the plaintiff's 
‘father. - was a. sonsenting party to the 
marriage, whioh plaintiff, therefore, sould not 
repudiate. 

In sesond appeal it улей that, because 
ће guardian who contracted the marriage 
.waB other than the father- or grand-father 
of the minor, she is entitled to repudiate 
it on attaining puberty. In: Ameer Alia 
Muhammadan. Law, IV Edition, Volume, I, 
page 422, the rule is stated to be as fol. 
lows: " Where minors are contrasted in 
marriage by a father or grandfather they 
have no option on arriving at puberty, but 
when contracted by any other than a father 
or grandfather, they may, according to 
Abu Hanifa and Muhammad, on arriving at 
puberty, if they wish it, either abide by the 
marriage or cancel it.” 

Counsel. for the appellant wished to 
contest ihe finding of the lower Appellate 
Court that the father consented to the 
marriage. He pointed out that the learned 
District Judge has misread the evidence 
because be said that ‘the father affixed his 
thumb-mark to the deed of dower. This, 
however, was obviously a mistake on the 
part .of - the Distrist Judge ав the deed 
upon whioh his. thumb.mark was affixed 
was. ihe agreement, Exhibit 0-1. This 
mistake-on the part of the Distriot Judge, 
however, does not vitiate his finding, because 
the exesution of the agreement has been 
;proved.-and it shows. that the father did 
eonsent to the marriage of his daughter 
with the defendant. Moreover, the grounds 
of appeal in the lower Appellate Conrt 
‘do, not. sontest the finding of the firat Court 
‘that fhe plaintiff's father consented to the 
‘marriage. ' 
<“ “he” only point whieh I have to deside 
is whether the father’s sonsent validates the 
marriage when the dsontiaat for marriage 
was made by Musgmmat Mehr-nl-Nisa, The 
appellant’s ‘Coungel has been unable to eite 
any ruling bearing onthe point but Counsel 
fe tho respondent bas referred to Kullan 
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v. Piari а) wherein the dm is "Sud 
ав follows:—' A aontrast of marriage entered 
into by a father or grandfather ор be- 
balf of sn infant is valid and binding, and 
the infant hag not the option of annulling. it 
on attaining maturiby...if the sontraot is made 
by a more distant guardian while a nearer 


_is present and competent to the guardian: 
. ship, the contrast is dependent on the sanction 


' See second paragraph. at page 
I fully agree with this 
exposition of law for J think it is obvious 
that the Mubammadan Law upon this ques- 
tion as laid down in the passage from 
Ameer Ali quoted above must be interpreted 
in а reasonable manner. If the father ia 
present and consents to the contrast of 
marriage entered into by another person: it 


of the nearer,’ 


‘is all the same as if he himself had oon- 


tracted the minor in marriage. Їп this gase, 
moreover, the deed of agreement, Exhibit 
D-1, shows that both father and Musammat 
Mehr- ul.Nisa got. the girl married to ihe 
defendant. 
. _ I, therefore, agree with thé decision of the 
lower Oourte and dismiss the appeal: with 
sosts, are 
Appeal dismissed, 
(1) 157 Р, В, 1879. x 


CALCUTTA HIGH COURT. 
ÅPPEaL FROM APPELLATE Deores No 2108 . 
oF 1918, 

July 6, 1920, t 
Fresent:—Sir Asutosh Mookerjee, KT.. 
Acting Ohief Justice, and Justise Sir 

Ernest Fletcher, Kr. 
NIBARAN CHANDRA HALDAR— 
DaPE8DANT— ÁPPELLANT 
tersus 
PARBATI OHARAN NASKAR —PrAINTIFF 
ано BHUSAN CHANDRA TANTI 
AND OTHEuS—DEFENDANTS 
— RE: PONDENTS. 


Transfer of Property Act (IV of 1882), s. 88— 
Notice of deposit, service oj —Duty to Court, 


^ 


Where a mortgagor makes a deposit of the money 


due upon a mortgage under section 83 of the Transfer 


of Property s Act, it is the duty ef the Court under the 
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second paragraph of that section, to see that notice 
of the deposit is served upon the mortgagee, it is not 
the business of the mortgagor to see that this is 
done. 


Appeal against the decree of the first 
Additional District Judge, 24-Pargannahs, 
dated the 2186 of August 1918, modifying 
that of thé Munsif, Second Court, at Diamond 
Harbour, dated the 14th of September 1917. 


- FPAOTS appear from the judgment, 

Babu Narendra Kumar Boss, for the Appel- 
lant—The mortgagor made a deposit 
under seotion 83 of the Transfer of Pro- 
perty Aot, Interest onthe prineipal money 


‘should, therefore, cease from the date of the ` 


tender or as soon as the mortgagor has 
. ‘done all that has to be done by him to 
enable ‘the mortgagee to take the amount 
‘out of Court. See section 84of the Trans- 
fer of Property Ast. On the deposit being 
made it was the duty of the Oourt to sause 
notics to be served upon the mortgagee. 
it is not neeessary for the mortgagor to 
‘prove that the Oourt did its duty and served 
-the notiss on the mortgages, The ‘rat 
Court ought to have dismissed the suit as no 
‘question was raised as to the suffisiensy 
of the amount deposited, 

“Dr. Sarat Chandra Basak for Babu 
Jogesh Ohandra Roy and Babu Sitaram Banerjee, 
for the Respondents.—The finding is that 
the service of notice of deposit on the 
“mortgagee has not been proved. My friend 
is not entitled to ask your Lordships to 
“make а deeree of dismissal on the ground 
‘that there was a valid and suffisient deposit 
“under sestion 83 of the Transfer of Property 


‘Ast, besause that point was not taken by 


‘the present appellant in the lower Appel- 
‘lato - Court. 
Babu Narendra Kumar Bose replied. 


JUDGMENT, А 
Mooxersza, Асто, О, J.—This is an 
.appeal on behalf of the defendant іп 


‚в suit to  enforee a mortgage- security. 
In the Court of first inatanse it was 
. pleaded that а deposit had been made 
“under section 83.0f the Transfer of Pro- 
“perty Aet. The Court overruled the son- 
, tention that the deposit was valid, beeause 


‘it found that the servies of notiee on the . 


mortgagee had not been proved, Tha Court 
thereupon made a desree for the principal 
"sum with interest at в redused rate. Upon 
„appeal, the 
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amount out of Court, It ів 
‘the sesond paragraph of sestion 83 casts a 
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interest at the sontrast rate пр to the date 
of suit, .16 ig not necessary, however, tO 
investigate whether the Court was com 
petent to restrict interest at the contract 
rate up to the date of suit only, besause® 
we are of opinion that the view taken by the 
Court of first instance as to the вворе of 
gestions 83 and 84 is erroneous. 

. Seotion #3 contemplates a deposit . to 
satisfy’ the mortgage. Seotion, 84 provides 
that “when the mortgagor or such other 
person as aforesaid has...deposited in the 
Court under séetion 83 the amount remain- 
ing due on the mortgage, - interest on the 


‘principal money shall sease...as soon as the 


mortgagor or sueh other person ss afore- 


‘said has done all that has to be done by 


him to enable the mortgagee to take sueh 
plain that 


duty upon the Court to sause the notice 
of deposit to be served upon the mortgagee 
and not on the mortgagor to see that the 
notiss has been served. -In the present 
ease, the mortgagor. made the deposit as re- 


.quired by law and oarried out the preserib- 


ed requirements in sonnestion therewith. 


‘It is not nesessary for him to prove that 


the Oourt did its duty and served the 
noties on the mortgagee, Ав no question 
was raised as to the sufficiency of the 
amount deposited, the Court of first instance 
should have dismissed the suit. We are, 
however, not in а position to make that 
desree, besause -the point was not urged by 
the present appellent ia the lower Appellate 
Court, 

The result is, that the deoree of the 
Distrist Judge is set asideand that of the 
Court of first instance restored. There will 
be no order as to the costs of this Court or the 
lower Appellate Court. 

The appellant will be at liberty to 
deposit the deeretal amount within three 
months from the date of servise on him of 
notice of arrival of the record in the lower 
Court. 


FrükTOHER, JI agree. 


Decree set aside, 


Distrist Judge hos allowed - 
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LAHORE HIGH COURT. 
Бксонр Огу Arrear No, 1069 оғ 1920, 
| January 4, 1921. 
Present; —Mr. Justice Chevis. 
BAHADUR AND orggRs—-—DERFENDANTS 
— ÁPPELLANTS 
versus 
RAM SINGH-—PrAmTIFF— RESPONDENT. 
Punjab Tenancy Act (XVI of 1887), s. 59—Ocen- 
рапсу rights—Succession—Burden of proof—Mutation, 
effect of— Presumption, 


In a contest between the landlord fand the 
collaterals of a deceased occupancy tenant with 
regard to the succession to the tenancy the burden 
of proving that the requirements of the proviso 
to -section 59 of the Punjab Tenancy Act have been 
зш lies on the collaterals. Гр. 456, col. 3; р. 457, 
col. 1. 

The mere fact that the collaterals are in posses- 
sion of the land and that mutation has been effected 
in their favour does not shift the burden of proof 
on to the collaterals. [p. 456, col. 2.] 

The Civil Courts have to come to an independent 
finding in such cases and cannob baso their decision 
merely on an opinion formed by the Revenue 
Authorities, [p 457, col. 1.] 

In the parcha tasdig of 1881-1882 it was entered 
that the occupancy tenants who ‘were real brothers 
had stated that they had ocoupied the land in 


1860: 
Held, that there was ro presumption that the 
word “they " included their father. [p. 46%, col. 1.] 


Sesord appeal from the decree of the 
Distriet Judge, Ferozepore, dated the 16th 
of Mareh 1920, affirming that of the Munsif, 
Second Class, Fazilka, Distriet Ferczepore, 
dated the 23rd of Desember 1919.1 

Bakhshi Tek Ohond, for the Appellants, 

Messrs, R. Obbard and T. D. Khanna, for 
the Respondent. - 

JUDGMENT,— The genealogisal tree of 
the parties is as follows :— 


SUBHAN, 


Samman Ghuniman 


Dulla, 
died[soniess, 


f 


Bahadur, 
Defendant Ко, J. 


f 


Saudagar, 
Defendant No. 2.4 





} ` 
Ghulam Muhammad, - 
minor, Defendant No, 4, 


f 
Sher Mubammad, 
minor, Defendant No.'3, 


The plaintiff who is the landlord sues for 
possession of the land left by Dalla who was 
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an oseupaney tenant. The defendants are 
sousins of Dulla and sontend that the 
oesupanoy tenure is not extinst as the som- 
mon ansestor Subhan oseupied the land. 
The earlier revenue entries show that Sub- 
han’s three sons, Samman, Ghumman and 
Walli, had а joint khata, Later on, 
Samman’s share was separated from that of 
his two brothers, so the tenure certainly was 
not joint at the time when Dalla died, and 
Bakhshi Tek Chand who appears on behalf 
of the defendants-appellants has not argued 
grcund No, 4 of the appeal whieh urges 
that the rule of survivorship applies. The 
only question, therefore, for my desimion is 
whether the sommon ancestor ossupied the 
land. This question has been desided by 
the lower Courts in favour of the plaintiff 
who has been given а deeree. On behalf of 
the defendants it is urged that as the tenaney 
was shown as a joint one, the presumption 
is that Subhan's three sons got the land in 
sucsession to their father. But whatever the 
presumption may be in eases generally, in 
this partioular ease we find from the parcha 
tasdiq of 1681-82 that Subhan's three sons 
then stated that they: had some from a village 
in Patiala in Sambat 1917 (1860 A. D.) 
and got the land from the sontractors, 4, e, 
the proprietors. The phrase ham ne might, of 
sourse, be used by the sons when deseribing . 
a family transaction and might possibly refer 
to an aot done by their father, so the mesne 
ing might be that their father had oome from 
Patiala and taken the land, they aesompany- 
ing him and sueceedipg him on his death, 
On the other hand, if the father. had really 
some himself from Patiala, there seems no 
particular reason why the sons should not 
have stated that their father same and took 
possession of the land in 1860, 

On behalf of the defendants- appellanta 
it is urged that as they are in possession 
and mutation of names has been effested 
in their favour by the Revenue Authorities 
the burden of proof lies on the plaintiff, 
It is, however, в ease of sontest between 
the landlord оп the one hand and the 
collaterals of the late tenant onthe other, 
and sestion 59 of the Tenaney Act olearly 
lays down that eollaterals are entitled to 
sueeeed only provided that the eommon 
anoestor oesupied the land. I am, therefore, 
of opinion that the burden of proving that 
the requirements of the proviso are fulfilled 
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lies on the collaterals, As regards possess 
sion it may be remarked that some of the 
defendants were cultivating the land in 
dispute as sub-tenants even during the 
lifetime -of Dulla. As regards mutation, 
I eonsider that the Civil Conrts have to 
eome to an independent finding in such 
вавек and sannot base their decision merely 
on an opinion formed by the Revenue Author. 
ities. I note, too, that it is а eommon praatiee 
for the Revenue Authorities to effest, muta. 
tion in disputed eases in favour of the 
party in possession without attempting to 
deside, exeept, perhaps, іп а summary 
manner, the disputed question of title. 
Reverting to the entry in the parcha 
tasdiq of 1881-22. [ am unable to hold 
that it means anything else than that the 
persons who made the statement themselves 
same over from Patiala and ossupied the 
land in 1860 А, D. So Iseeno reason for 
holding sontrary to the lower Courts that it 
is proved that the common ancestor oseupied 
the land. - 

T uphold the deeree of the lower Coucts and 
dismiss the appeal with eoste. 


1 Appeal dismissed, 


CALOUTTA HIGH COURT, 
APPEAL FROM APPELLATE DEGREE No. 1738 
oF 1917, 

May 26, 1920. 
Present:—Sir Asutosh Mookerjee, KT., 
Acting Chief Justice, and Justise Sir 

Ernest Fleteher, Kr. | 
AMINULLA CHOWDHURY AN отнюв 
—PLAINTIFFS-— APPELLANTS 
versus 
-MAHABAT ALI AND OTRERS— 


DRFANDANTB— RESPONDENTS. 
Bengal Tenancy Act (VIII of 1886), s. 85—Under- 
raiyat agreeing to accept heritable tenancy—Landlord, 
whether can eject heira of under-raiyat. 


It is not a violation of the provisions of section 85 
of the Bengal Tenanoy Act for ап under-raiyat to 
agree to accept from his landlord sheritable tenancy; 
and when such agreement has been entered into, 
the landlord cannot ignore it and treat the tenanoy 
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as if it were not heritable and eject tho heirs 
under-raiyat,[p. 458, col, 2.) : ae 


Appeal against the deoree of the Distriot 
Judge, Noakhali, dated the 28th of July 
1917, reversing that of the Munsif, Sesond 
Созго at Lakhipur, dated the 18th of July 


FACTS appear from the judgment, 

Babu Mohendra Nath Roy (with him Babu 
Amulya Oharan Baner ев (Jr.)), for the Appel. 
lants.—The plaintiffe-appellants are raiyate 
the defendants are the heirs of the under. 
raiyats. The appeal arises out of an aetion 
in ejestment. The Court of. first instanee 
desreed the suit, the Oourt of Appeal below 
dismissed the suit. The fasts are shortly 
these. In February 1899 one Makaram Ali 
the predecessor of. the present defendants, 
took a permanent heritable lease by a regis- 
tered dosument. The property was deseribed 
therein as a kosat raiyat (under-ratyats) hold. 
ing. The plaintiffs seek to ejeet the defend. 
ants on the ground that the holding is 
non-heritable and non-permanent, The 
tenant died in 1914. The suit was com. 
meneed in December 1915. The kabultyat 
was exesuted in 1913, In 1911 the plaint. 
iffa brought a suit for arrears of rent 
against the original tenant. That suit 
however, was sompromised and a desree 
was passed on the basis of a solenamah 
whieh provided, amongst other terms, that 
the holding would be treated as heritable 
in aesordanee with the terms of the lease of 
1899 on payment ofa premium of Вв, 25. 
The sompromise was prt in writing and 
filed with the resord of tke oase whieh 
was deereed. My point is that the 
solenamah being an unregistered document 
not insorporated in the, deeree is of no 
avail now to the defendant.. Neither the 
lease of 1899 nor the  solenamah sould 
ereate a heritable tenancy in eontravention 
of the provisions of sestion 89 of the Bengal 
Tenaney Act. The whole point, therefore 
resolves to this, tts, whether the 
tenaney was determined on the death of 
the under ratyat, Refers to seetion 147 (a) 
of the Bengal Tenaney Aet. I submit the 
learned Judge ought not to have given effeet 
to the sompromise in eontravention of the 
express provisions of the law. ` 


Babu Romesh Ohandra Sen, for the Re- 
spondents, was not called upon to reply. 
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фу. Бе plaintiffs in a suit for ejestment. The may. be a heritable tenanay,. [Maharaja Tek 
saubdjest-matter of the litigation is an  Qhund Bahidurv. Sri “Kanth Ghose (1), Gobind 


iunder raiyati. holding created on the “11th 
«January 1899. In sontravention of the terms 
of seation 85 of the Bengal Tenaney Aot, 
the тайа granted a permanent lease . to 
the under-raiyat. The under raiyat oon- 
Sinüed in ‘ossupation for many years on 
“payment of the rent fixed in the ‘lease. 
“Default was thereafter madeand in 1911 
‘the raiyat 'gued the under-raiyat for resovery 
‘of arrears of, rent, Various defenses were 
“taken to the oJaim. On the 9th August 1911 
“the parties same to a settlement, One of the 
‘terms: of- Ње agreement was that the under- 
eratyat should abandon all opposition to the 
*suit ; anotber term was'that on payment of 
‘Rs. 95 as premium to the raiyat, the latter 
‘should agree to tregt the holding as herit. 
‘able. А : deeree was drawn up 
'vent-suit on the basis of this settlement: 
“and,” although the terms of the sompromise 
‘are not set out in the deoree,. it is stated 
*explisitly that the decree was made by oon- 
‘sent of parties. "The premium of Re. 25 was 
: "made, and the under raiyat · continued in 
£ osdupation till: his death early in 1914. 
“On the 9th Desember 1915 the raiyat 
“instituted the present suit for ejeotment of 
‘the representatives-in- interest’ of the under- 
: raiyat, The slaim is based on the allega- 
‘tion that the interest of an under-razyat 
Žige not heritable, and that consequently the 
< defendants + in odeupation are trespassers 
‘and -are liable to be ejeoted. We are of 
‘opinion that the claim ‘eannot possibly be 
Feustained, | 
5 We shall &ssume for the purposes of the 
& present appeal, and for that purpose alone, 
sthat the lease of the llth January 1899 
iwas not operative as a  permapent lease, 
‘even between the grantor and the grantee, 
` ? because it was- granted in oontravention 
vob the provisions of sestion 85 of the 
: Bengal Teraney- Act. We shall further 
"assume that the position of the lesses was 


{ће of ‘an under- raiyat, who held without - 
sany fixed term. The effect of the agreement ` 
that the’ 


ѓоЁ-: һе’ 9th August 1511 was 
: raiyat -oonsented to transform the  tenaney . 
of the under ratyat ‘into a heritable tenanay. 
.Bueh an agreement is “not in eontravention : 
of the terms of segtion 85 of the Bengal : 


in the- 


Lal v. Hemendra Narain (2), Ней Khasia, v. 
Karan Khasiani (3), Kishori- Lal . Rov, v. 
Krishna . Kamini (4). The provisions 
of seotion `85 were in по way. violated 
when tha under- raiyat agreed to. asoept 
from his landlord а heritable tenancy. 
The plaintiff raiyat now seeks to obtain 
relief in sontravention of his solemn en- 
gagement, although he has taken sonsidera- 
tion for the agreement, The previous auit, 
whioh was- defended by the under raiyat, 
was decreed in. favour of the raiyat without 
contest on the basis of ‘that compromise, 
No Court of Equity will now permit him 
40 turn round, to ignore. the engagement, 
to treat the tenancy as if it уеге. not 
heritable, and to ejeat the heirs of һе under- 
ratyat as if they. were trespassers. „Тһе well. 
“known rale in Walsh v. Lonsdale. (5) has been 
‘repeatedly followed in this Court, as shawn 
Љу the long line of ‘oases {rom Bibi Jawahir 
Kumari v. Chatterput Singh (6) to Syam 
Kishore Ds v. Umesh Ohandra (7) and is appli» 
cable here, The raiyat must be deemed t» have 
honestly carried out his sngagement, namely, 
executed valid dooument whereby a heritable 
right was conferred on his under ratya, This 
is only an illustration of the  prineiple 
that where B. agrees to let land to A. who 
takes possession and the agreement is one 
of which specifio performanse would be 
granted, 4. and B. have the same legal 
rights and. liabilities as between them- 
selves, as if a lease had been exeouted, 
provided the rights of third parties are not 
affeated, In this view, it is impossible 
for. the. plaintiff to maintain the suit, whieh 
has‘ been rightly dismissed. 

We need not examine the validity of the 
grounds whioh form the basis of the 
decision of the Distriet Jadge: nor need we 
expressan opinion on the question whether 

(1) 8.M. I. A. 261; 6 W. R. P. C. 48; 1 Suth, P, C. J, 
152; 1 Sar. P. C. J. 278; 18 E. R. 497.. 
ib 17,0. 686; 5 Sar. P. C. J. 497; 8 Ind, Dec. (м. в.) 

(8) 18 Ind. Cas. 377; 16 C. L. J. 241. 

(4 5Ind, Cas 500; 37 С. 877; 11 O. L. J. 401, А 

(5) (1882: 21 Ch. D. 9;52 L. J..Ch. 3; 46.L. T. 
, 858; 31 W.B. 109. . ` 

(6) 2 0. L.J., 343. 

Dou 65 Ind. Cas, 154; 81 C. L, di TÉ, 24 C. W. *. 
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the tenaney.of the present defendants is or is 
-not terminable by. notice ‘under sestion 49 
‘of the Bengal "Tenanog Aot i . 2. С 
The appeal is dismissed ‘with: ‘costa: ves d 
Winadi, J.—I agree. a 


Аррейї а 


a LAHORE HIGH COURT. 
Басрий Отуп, APPEAL No.-649 ок 1990. 
. . January 8,1921. à: 
A Pien Mes Justice Soott. Smith, . 
MALK KHAN AND ANOTAER ~ DEFENDANTS 
—APPELLANTS ~ C 
versus . 
BHOLA RAM— PLAINTIFF, HUSSAIN— 
í -. DEFENDANT— ÍÉESPONDENTS., 
2. . -Shamilat land—Sale of khewat lond — Second sal 
by purchaser with” rights of shamilat, if any, effect 
'of--Betond purchaser, rights of. 


. К, sold’ certain khewat land .to M. whó sold it to 
‚В. The agle-deed in favour of B. contained the 
following ` clause : “whatever rights I had їп the 
shamilat in respect of the above-mentioned land 
all those rights now belong to the purchaser.” 
К. subsequently obtained а declaration that no 
share in the shamilat had passed either to M. or 
to B. The latter then ` brought а suit against M. 
claiming to be compensated out of M.s khewat land 
‘for the loss of shamilat consequent on K.'s act: 

. Held, that M. did not purport to sell any shamilat 

to B. and the latter's suit must, therefore, fail. [p. 
460, col, L]. 
" Sesond "appeal from the desree of the 
District Judge,- Shahpur at Sargoda, dated 
the 6th Jannary 1920, varying that òf tbe 
Munsif, First Class, Shahpur dated the 29th 
May 1919. ; 

Lala Hargopal, for the Appellants.” 

Mr. Nanak Ohand, for the Respondents. . 

- JUDGMENT.—In 1872 Khaira effeoted 
‘two sales of land in favour of. Misri.. The 
Bale- deeds’ sontain no reference toa share 
in the shiamilat land, On the «8th of 
Feburary 1888 Misri sold the whole of the 
property purohased by him from Khaira to 
. Bhola Ram, plaintiff. respondent, for Rs. 483, 
In July 1889: Bhola Ram ré-transferred the 
ihewat land whish he had bonght ‘from 
Misri to a third person reservingt to himself 


the share in the shamilat whieh appertaired | 
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to the land sold. “Babasan. Шаша; 
the grand.son of Khaira, ‘sued Bhola Ra 

“for” в deslaration that Khaira hed “not ‘sold 
“any. ‘share in the shamilat ` to Misri and 
succeeded ` in: that ‘suit. The result was 
that ` "Bhola Ram was deprived of the share 
in the shamdlat land ‘appertaining ' to the 
“land bought by him from Misri and, amount. 
“ing nearly to 247 kanals.^ Misri’ having died, 
"plaintiff ' ‘brought’ the present suit against 
the deféndants, his” "representatives, , for . n 
“declaration: that 123 kanals of shamilat land, 


“whieh had aome to ‘them on ascount of 


‘Misri’s other land belonged. to them and 
for possession of 58 Kanals of khewat land 
“formerly owned by Misri by way of aom. 
'pensation for the 247 kanals of shamilot land 
of which he. had been deprived, The Trial 
Court gave the plaintiff a decree in respeat 
of the sham:lat: land’ only ^ dismissing the 
suit for 58 kanals of khewat land,“ Tha 
lowér Appellate Court held, following the 
pringiple laid down- in the unpublished 
ruling of the Obief Court in Civil Appeal 
No, 2680 of 1917, that the plaintiff was 
entitled to be aompensated not only out of 
Misri’s shamilat land but aleo out of his 
khewat land. t, therefore, gave plaintiff. a` 
decree for possession of the 58 kanals of 
‘khewot “land alao.. The defendanta have filed 
‘a second appeal to this Court in respect of 
the shewat land only. ` 

Iu the unpublished ruling, Civil Appeal 
No. 2650 of 1917, Rattigan, O. J., followed 
the principle enunsiated in Beli Ram y, 
Shahzada Pegam (1) and if tke deed of 
sale shows that Misri purported to sell 
to plaintiff a share in the shamilat land 
I think the latter would, if 1 follow thia 
ruling, be entitled to the 38 kanals. of 
khew t land deoreed by the lower Appellate 
Court. It is, however, argued by appel. 
lants' Counsel that Misri did not aetually 
Bell any share in the shamilrt land, but 
only sold any share which he owned and 
whioh appertained to the khewat land ‘scold by 
him, The deed of sale speoifiaally mentiong 
the khiewat land and Misri. purported to sell it 
together with all the r ights *whieh appertained 
thereto. The deed then goes on as follows :— 
Aur jo haqug shamilát nisbat атага bala muh ko 
the, woh sab ab mushtri ko hue. Generally, in 
donde of sale when & vehdor intenda to -sell-hia 
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proprietary rights together with ehamzlat 
land after deseribing the proprietary land 
the words bameh hissa shamilat deh or words 
to that effect are used. In the present 
іпвёарве, however, Misri did not purport to 
sell khewat land together with a share in 
the shamilatdeh. He sold the khewat land 
with all ite rights and then added a elause 
whiob, literally translated, means "whatever 
rights’ I bhad in the shamilat in respect of 
the above-mentioned land all those rights 
now belong to the purshaser.” The deed does 
not state that the seller does own any 
share in the shamilat, and it appears to me 
that the deed- was so worded beeause 
Misri was not sure whether he owned any 
share in the shkamtlat in sonsequenee of 
Khaira’s sale to him. There is no eovenant 
in the sale.deed that if it turns out that 
he owns no shamilai land in respest of 
the khewat land sold be will compensate the 
vendee. I, therefore, hold that Bhola Ram 
is not entitled: to be compensated out of 
Misri's khewat land for the loss of shamilat 

aonsequent on Hussain's suit, 

I assordingly aecept the appeal and, 
modifying the desree of the lower Appellate 
Court, dismiss the plaintiff's snit for posses- 
Sion of the 58 kanals of proprietary land 
and restore the deoree of the first Court, 
Under the eirenmstanees, 1 direst that the 
parties bear their own eosts throughout. 

Appeal accepted, 


CALOUTTA HIGH COURT. 
APPEAL FROM APPELLAT2 Decree No. 805 
or 1918, 

Juue 9, 1920, 

Present : —Justise Sir Syed Shamsul Hada, 
Кт., and Mr. Justice Panton. 

RAM SUNDAR DAS, AND ON Bis DEATH HIS 
Here AND изат, Representative RAKESH 
CHANDRA DAS, Minor, BY HIS Мотнев AND 
next FRIEND BILASH MUNJARI DASI— 
PLAINTIFF-— APPELLANT 

7 versus ә 
SHAJIDUR RAHAMAN ano ANOTHER— 


DEFENDANTS- REBPONDENTA, 

Civil Procedure Code (Act V of 1908), О. XLI, r. 4— 
Decree against several defendants on common ground 
—Appeal by one—-Appellate Court, jurisdiction of, to 
gary decree in faweur of att, 
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Where в decree proceeds against several defendants 
on a common ground, an Appellate Oourt has jutis- 
diction under Order XLI, rule 4 of the Civil Pro- 
cedure Code, upon the appeal of one defendant only 
to vary the decree in favour of all the defendants, 


Appeal against the deeree of the Sub. 
ordinate Judge, First Court, Sylhet, dated the 
9th of January 1918, reversing that of the 
Munsif, Seeond Court, at Moulvi Bazar, dated 
the 28th of July 1917. 

. FAOTS appear from the judgment. з 

Dr. Sarat Ohandra Basak (with him Babu 
Paresh Lal Shome), for the Appellant.—The 
desree should have been allowed to stand 
as regards the defendants who did not 
shoose to prefer an appeal It was only 
defendant No. 3 who preferred an appeal. 
I beg to submit that the Court of Appeal 
had no jurisdietion to vary the deeree in 
favour of. all the defendants, as all of them 
did not appeal. The Appellate Court had 
gone beyond its legitimate jurisdistion, and 
so I assail the judgment of the Appellate 
Oourt. The other side will argue that the 
judgment of the learned Judge is right 
and proper, regard being had to the pro- 
visions of Order XL", rule 4, Civil Procedure 
Code. But I submit that that sestion does 
not authorise the learned Judge to pass the 
judgment as he has done. 

Babu Jatindra Mohan Ohoudhury, for the 
Respondents, was not ealled upon. 

JUDGMENT.— This appeal is sonsluded 
by the findings of fact arrived at by the 
lower Appellate Court. It has been urged 
that the first Ооп had passed a deerée 
against all the three defendants, and the ` 
appeal having been filed only by one of 
them, namely, defendant No. 3, the deeree 
sould not have been reversed as regards 
the defendants who did not appeal, and 
that, so far as those defendants were oon- 
eerned, the desree should have been allowed 
to stand. We do not think that this ebn- 
tention is well-founded. The language of 
Order XLI, rule 4 is suffisiently wide to 
give jurisdiction to the Appellate Caurt to 
vary the desree in favour of all the defend- 
ants, the dearee against them proseeding on 
8 common ground. 

The appeal is aseordingly dismissed with 
oosts. 


Appeal dismissed, 
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LAHORE HIGH COURT. 
Ѕесохр Civit Арркат, No. 3108 or 1916, 
. January 2, 1921, 
Present:—Mr. Justice Chevis and 

Mr. Justice Martineau. 
t MOHAMMAD DIN азр отвенв— 

DerFexpants— APPELLANTS 

167818 

THAKAR SINGH—Puaatire двр JHANDA 


SINGH— DeyeNDANT— RESPONDENTS. 
. Custom-—Alienation — Necessity— Re-marriage, whe- 
ther necessity—Sale partly for necessity—Decree, form 
of. 


Where a sale is held to be partly for necessity it 
Should not be converted into a mortgage for the 
sum proved to have been paid for necessity, the sale 
should be allowed to stand subject to the proviso 
that when succession opens out the heirs of the 
‚ last male owner would be entitled to recover the 
land on payment of the sum found to have been 
paid for necessity. 

Semble:—The re-marriage of a proprietor who 
has а son alive is not such a necessity as would 
justify the sale of ancestral land. 

Second appeal from the deoree of - the 
Distrist Judge, Sialkot, dated the 16th 
August 1916, reversing that of the Sub- 
ordinate Judge, First Class, Sialkot, dated the 
21st Desember 1915. 


Mr. J. О. Vaughan, for the Appellant. 

JUDGMENT.—The plaintiff in this ease 
sued for a deslaration that the sale of 111 
‘Kanals of land effested by his father on 
the 5th of April 1904 should not affeet hia 
reversionary rights. The land has been 
found to be ancestral and the only other 
question in the ease is whether the alienation 
was for consideration and necessity. 

The land was sold for Rs. 1,200. Of this 
sum Rs, 675 were due to one Chanda Shab, a 
previous mortgagee, and so far the sale was 
elearly for necessity. The rest of the 
Rs. 1,200 is made up as follows:— 


Rs. 
Cash taken for the marriage 
_ of the vendor 370-0.0 
Harnest-money 13-0 0 
Pro-note 142-0.0 


The proceeds of the pro-note are also said to 
have been taken for the vendor's marriage. 
The vendor was & widower at the time of 
the sale but he had a son alive, namely, 
the present plaintiff. The first Court held 
that to get married again was sueh в 
reeeasity as justified the sale of ansestral 
Jand. So the first Court held that the 
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sale was both for nesessity and sonsideration 
and dismissed the suit. 

The learned District Judge on appeal 
held that as the plaintiff already had a 
son slive re-marriage was rather в luxury 
thana һевәвзібќу and the sale of aneestral 
land was not justified. So the learned 
Distriet Judge held that, though the sale 
was for consideration, necessity was not 
proved beyond Rs, 675 and, reversing the 
deeree ofthe first Court, the Distriet Judge 
gave the plaintiff a decree that the sale 
should not affest his rights after his father's 
death exoept to the extent of Rs. 675, The 
Distriot Judge adds at tha end of his 
judgment "or in other words, I convert the 
sale into a mortgage for Rs. 675.” The 
deeree of the Distrie& Judge also winds up 
by saying "the sale is eonverted into a 
mortgage." 

The alienees appeal urging that the ге. 


marriage of the vendor was a neaessity. We 
koow of no authority in support of the 
proposition that the  re.marriage of a 


proprietor who already has a son alive is 
Such a nesessity as justifies the sale of 
ancestral land, but we note that the only 
question raised in the appeal i is simply one 
of eustom and we cannot go into the question 
in the absense of a certifieate, 

The appeal, therefore, fails and is dismissed 
with eosts, but on our own motion we must 
eorrest the wording of the Distriot Judge's 
deeree, The sale in sueh a ease should not 
beceonverted into a mortgage, otherwise it 
is quite soneeivable that the plaintiff might 
elaim to redeem the land anywhere within 
sixty years. The sale remains the same 
so far as the alienor is eonserned, but when 
suseession opens out to the plaintiff, he сап 
recover the land anywhere within twelve 
years on payment of Rs, 675. The deerea 
of the District Judge is upheld exeept that 
the words “the sale is sonverted into а 
mortgage for Rs, 675" are omitted, 


Appeal dismissed, 
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.THAEURAIN GIRRAJ. KUNWAR t. OHANDRA PREHAR: 


OUDR JUDICIAL OOMMISSIONER'S 
COURT. < 


‘Rene APPEALS Nos. 6 anD 7 oF 1920. 
| May 18, ‹920, 
f 7 Present : :— Pandit Kanhaiya Lal, 
А. Ј. С, 
" Thakurain GIRRAJ KUNWAR— 
; PLAINTUFH— A PPELLART IN BOTH 
. versus 


азе en 


^ Dagenpare— RÊSPONDENTS ix No, 6 
or 1920 
WIBBENI PRASAD-—DEFSNDANT— | 
Responpent їн No. 7 of 1920. 


^ the 


` that -tho thekadars ‘had nb ; right tó deprive 
Government of the rent which the 
said arena had been fetching before the 


. trees were planted. The thekadars evidently 


i. 


` fròm -24 years. 


‘Landlord and tenant—Rent—Tenant holding culti. . 


vated and uncultivated land~Hjectment from culti- 
vated portioi—Rent payable for remainder. 


A tenant who holds both ‘cultivated and uncalii. 


held oertain groves besides, whioh were of old 
standing. 


In the wajib-ul-arz prepared at the first 
Regular Settlement a portion of plot No. 2,000 ^ 


Ё CHANDRA SEKHAR anc ^ khasra, measuring 62 beghas, 19 “biswas, 2 
~ biswansis, 


was shown as an old grove held 
by Bisheshar Prasad, Ram Nardin, Ganesh’ 
Prasad and Balbhaddar Prasad rent-free: 
The remaining portion 
was assessed at Rs. 3l. Another grove: 
standing -on а portion of No. 2672 old? 


" khasra, measuring 5 bighas, was similarly.’ 


vübed ‘land—the latter under a gróvo-tenüre—at а: 


certain rental, and who is ejected from the cultivated 
portion, is liable to pay proportionate rent for the 
remainder. Ер. 468, col. L] 


‘Appeals from the deoree of the District 
Jàdge, Rae Bareli, dated the 28rd December 
1919, reversing the order of the Assistant 


' shown as held by the same: persons. -rent-fras. 


from I6 years. The remaining portion ‘of ' 
that plot was assessed at Rs 4-6-0. Another. 
plot No. 2084 old khasra, measuring ` 85. 


` bighae, 4 biswas, 18 biswansis, out of whieh” 


Collector, First Olass, Rao Bareli, dated the. 


10th: February. 1919. 

“The Hon'ble Pandit Gokaran Nath Misra, 
for the Appellant in both appeals, 

Messrs. Bisheshwar Nath Srivastava, Матай 
Vilak, Ghulam Husain and Wajid к for the 
Respondents i in Appeal No, 6. 


: JUDGMENT. —These, appeals arise out 
of a. suit for arrears of rent in respest of 
some. grove land held by the defendants. 
Tt appears that the ancestors of the defend. 
anta .were thekadars of the entire village 
in. which the said groves aré situated, 

Jaring the eurrensy of their theka they 
planted trees from time to time over land 
which was till then under cultivation, 
1263 Fusli they converted 112 bighas, 15 biswas 


27° bighas, 8 biswas were grove land,.was ` 
Shown as rented at Rs, 12.15.0. There - 
was & fourth plot bearing No. 2622 old. 
khasra, measuring 2 bighas, 18 biswas, 18. 


` biswansis, whioh was shown as land held, 


. Before 


of eultivatéd land into grove land by planting. 


trees. thereon, Between 1263 and 1266, 
Каз they further converted 125 bighas, 
14i. biswas of oultivated land into grove 
land by "planting ‘trees thereon, At the 
time of the first Summary Settlement whioh 
took place in 1859 the village formed part 
of the confiscated properties held by the 
Government. On aertain reports made by 
the persons in immediate oharge of the 
village a rent of Rs. 114-8.0 was assessed 
on the former ares and a rent of Rs, 274-2 6 
was assessed on the latter on the ground 


on grain rent. amounting to, Hs. 15 per 
year. | 

' By the time the resent Settlement was. 
started, the condition of things appears to, 
have : been considerably shanged. The: 
khatauni for 1299 Fasli prepared before 
that Settlement shows that plot No. 2000 
old khasra, whioh sontained 62 bighas, 19. 
biswas, 2 biswansis of grove land- held. 
rent-free at the time of the first Regular 
Settlement, was assessed to a. rental of. 
Rs. 11-90, due possibly to a portion of- 
the. grove. laud having been brought under, 
eultivation, Plot No. 2672 old khasra, whieh: 
-ontained 5 bighas of grove land and 6 
bighas, 13 biswas, 6 biswansis ‘of cultivated 
land, was assessed at Rs, 6-6-0 instead of 
Hs. 4-6-0 whish was the rent assessed at 
ihe time of the Regular Settlement, The 
third plot No. 2084 1 014 khasra, measuring 
60 bighas, 18 biswas, was ввзеввей at Rs. . 

9.8.0 and was held by Ram Narain, and: 
No: 2084/2 old khasra, ` measuring 25 bighas, 
A biswas. was assessed at Rs. 44 and was), 
held by Gaya Prasad. With regard ` to the 
fourth plot.No. 2629 old . khasra” the rent 
was shown to have risèn from ` Ro” 15: LJ 
Rs, 16.4.0. : 
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"At the last Settlement the 
held by the defendants, sultivated and 


unoultivates, was lumped up together and 
assessed ata rental of Rs. 167.80, repre. 
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entire area 


sénting а total area df 131 bsghas, 3 biswas.. 


Ont of tlie said araa thé defendants have 
sinisa baen 'ejéated 
bias Òf aultivated land. The pressut 
Büit ` has been filed with regard ` to the re- 
mainder of tho land whioh is овооріеӣ by 
trées.~ The notice issued by the plaintiff 
6: ejeat the defendants from the 
was disallowed by the Revenue Court on the 


from 476  bighas, 187 


latter. 


ground that the land was beld under grove: ' 


defendants sould 
The Court of first instance 


tenure from which the 
not be ejected. 


dasréed the: elaim for proportionate renti in. 


respect of the grove land 


in question. А 


The lower Appellate Court disallowed the” 


elaim. 


“The khataunt for 1999 Fasli indicates the : 
rent which was assessed on the grove landá ; 


in question before the last Settlement took 
plase. From the proseedings which took 
place in 1859 it is evident that the  pro- 
prietor of the village for the time being 
assented to eultivated land being eonverted 
into grove land on sondition that the persons 
who planted the grove, paid rent there- 
for at the rate at which rent was levied 
in respest of it before it was во ооп. 
verted. Whether the groves which now 
exist are the groves whioh were then planted 
eannot definitely ba ascertained. Most of 
the trées then planted may have died ont 
or been sut by the persons to whose 
shares the land oeoupied by the said groves 
may have been allotted by partition. The 
thekadars may not, moreover, have considered 
it profitable to maintain all the trees after 
the land was assessed to rent. In any 
oase, in 1239 Fasli the rent found assessed 
on the portion of No. 2000 old eorrespoud. 
ing with No. 2205 new khasaa, measuring 62 
bighas 19 biswis Q biswansis, was Rs. 11-9.0, 
that assessed on No. 2759 old- correspond. 
ing with 3133 new khasra, measuring 11 
bighas, 13biswas, 6 biswansis, out of whish 9 
bighas, 14 biswis- are now in dispute, was 
Rs. 6.6.0, that'on "the protion of No. 2034 
old córrésponding. with No. 2266 new khasra 
out ot^ whish only "27 bighas, 18 biswas: 
13 biswansig are now grove lands, was 
Rs» 9.8.0. and · that -on No.” 2622 old 


@orrésponding with No, 3000 new khasra, ' 
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measuring 2 bighas, 18 biswas, 18 biswansis, 
was Hs. 16.1440, The proportionate ` rent 
for whieh the defendants are liable ` for 
the grove-land in question assording to that, 
arrangement is thus Rs, 11.9.0 for, land 
No. 2228, Rs, 5-5-0 for No. 3133, Rs, 9: 8.0. 
for No. 2266 and Rs. 16.14.0 for No. 3000, 
or Вз. 43.4.0 in all. The elaim is for Rabe. 
1323, 1324 and 1325 Fasli. 

The appeals are, therefore, allowed ` and 
the olaim of the plaintiff desreed for 
Ra, 108-2 0 with interest at one per cent, 
per mensem from the date the rents fell due 
and proportionate вовёв here and hitherto 
and future interest at 6 per sent, per annum, 
from the date of the suit till realization 
against the defendants, who will bear their 
own вові throughout." 


Appeals allowed. 


is 
2o 1t ite 
LAHORE HIGH COURT. 
Сіті Revision Pemtion Жо. 216 oF 1920, - 
` January 3, 1921, 


PE 


Present :—Mr. Justieo Ohevis. 
LADHA SINGH— Ртатитівр 
— PETITIONER 
versus И 
AHMAD YAR 4ND OTHERS— DEFENDANTA ` 
— RESPONDENTS, 


Punjab Alienation of Land Act (XIII of 1900), з, 8—: 
Mortgage by agriculturist in favour of third person in 
order to pay off debt due to.non-agricultwrist, validity; 
of. $ 


? 

"There is nothing illegal or opposed to public policy: 
ina third party coming in and taking the land oft 
an agriculturist on mortgage, undertaking in exchange, 
to pay off the debts duc bythe mor tgagor to a ,non-, 
agriculturist. [ p. 464, col. 1 

Petition, nnder seotion 44 of Aot IH of 1919, 
for revision of the desree of” the "Bànior. 
Subordinate Judge, Gujrat, dated . the 28th. 
November ,1919, reversing that ‘of the 
Munsif, Firat Claes, Gajrat, dated thé 29th. 
July 1919. 

Mr. Bent Pershad К howa, for “the Рей. 
tioner. 

Mr. Zafrulla Khan, 


for 
Respondent No, 1. 


Abmad "Yer, 


ы 
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JUDGMENT.—The plaintiff in this ease 
was owed Hs. 234 by Ahmad and Muham- 
mad. Ав the plaintiff is а поп agriaul- 
turist, the land of Ahmad and Muhammad 
sould not be alienated in his favour, so 
Ahmad and Muhammad mortgaged some 
of their land in favourof Ahmad Yar who 
éxeeuted a bondfor Ra, 290 in favour of 
the plaintiff and another bond for Rs. 34 
in favour of the plaintiff's son. The plaint- 
iffi son subsequently sued on the bond 
for Rs. 34 and got a deoree against 
Ahmad Yar for Rs. 80 principal and interest. 
The plaintiff in the present suit sues on 
the bond for Rs. 200, slaiming Rs. 500 
prineipal aud interest. Ahmad Yar's defence 
is that he was only a nominal mortgagee, 
introdused merely because the Land Aliena- 
tion Aot was a bar to the land being 
alienated in favour of the plaintiff. The 
first Court held that the, transaction was 
a benamt one bat gave а desree for Rs. 200 
against Ahmad Yar, remarking that he 
would retain his interest as mortgagee, and 

' disallowing the elaim for interest on the 
ground that the plaintiff bad all along been 
reeeiving a share of the produse of the 
land, The learned Senior Subordinate 
Judge on appeal held that as Abmad Yar 
was only a benami mortgagee, no decree 
sould be passed against him, and so the 
suit was dismissed with costs. . The plaintiff 
applies to this Court for revision. 

There is nothing illegal or opposed to 
publie policy іп a third party soming in 
and taking tbeland on mortgage, under. 
taking in exshange to pay off the debts 
due by the mortgagors to a non-agrioul- 
turist, Farther, in the present oase it 
appears that Ahmad Yar has since attempt- 
ed to sell his rights as mortgagee to 
another agrioulturist, though Iam told that 
this transaction fell through and mutation 
of names was refused. I am unable to see 
any reason for releasing Ahmad Yar from 
the obligation whieh he undertook when 
the land was mortgaged in his favour. 
There seems to mə по suffisient reason for 
holding that Ahmad Yar's name was merely 
borrowed and that he never really held any 
rights as mortgagee. The mere fast that 
the plaintiff subsequently reseived а share 
of the produse does not necessarily point to 
the transastion being benami. ueh an 
arrangement might well have been some to 
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between himself and the mortgages in order 
to prevent interest eharges from swelling. - 
I consider, therefore, that Ahmad Yar ig 
liable under the bond whish he had exesut- 
ed, but as the lower Courts have found 
that the plaintiff has bean receiving a share 
of the produse, the plaintiff will resover 
only the principal sum due under the bond. 

As to the amount whish the mortgagors will 
have to pay Ahmad Yar to redeem the land 
from him, this need not be determined in 
the present suit; it will probably be & 
matter for decision should a redemption 
suit be brought later on. 

I aesept this applieation for ѓөтівіор and, 
reversing the desision of the Senior Sub- 
ordinate Judge, I give the plaintiff a dearee 
for Rs. 200 against Ahmad Yar, The 
plaintiff himself somplicated matters by 
taking the produse of the land whieh was 
not mortgaged to him, and I leave the 
parties to bear their own вовів in all 
Courts. 

Application accepted, 


CALOUTTA HIGH COURT. 
Oivit Bowes Nos. 2:5 anp 50 or 1920, 
July 5, 1920. 
Present:—Sir Asutosh Mookerjee, Kr., 
Aating Chief Justiee, and Justice Sir 
Ernest Fletcher, Кт. 
KUMUD BAN MOHUNT—Peritioner 


- versus 
TRIPURA OHARAN OHOUDHURY 


AND OTHERS-—ÓPPOSITE Parries. 

Hindu Law—Religious endowment—Mahant, posi- 
tion and powers of-—~Pronami, whether personal 
property of Mahant—Residence of Mahant-—Cost of wp« 
keep, whether te be borne by endowment, 


The ргопаті offered by the faithful to the Mahant 
of & Hindu religious endowment is the personal 
property of the Mahant andis no part of the income 
of the endowment. [p. 466, col. 1.] 

There is a fundamental distinction between the 
offerings made to the deity and the offerings made to 
the Mahant personally If offerings are made to the 
deity, they belong to the endowment and must be 
applied by the Mahant for the purposes of the . 
endowment ; on the other hand, if offerings are mado ; 


s 
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by the faithful to the Mahant personally, they do 
not become merged in the income of the endowment. 
Tp. 466, col. 1.] . 

‘Whether a particular offering is made to the deity 
or to the Mahant personally, depends upon the 
intention ofthe faithful devotee and no inflexible rule 
‘can be formulated, norcan any general test be prescrib- 
‘ed, for determining whether on a particular occasion 
the offering was made to the deityor to the Mahant 
‘personally. [p. 466, col. 2.] 

Where by a consent order the pronami, or personal 
‘Offering to the Mahant ofa religious endowment, is 
‘not to be treated as part of the income of the endow- 
ment, that order is binding on Lhe parties so long as 
it stands. [p. 466, col, 2. 

The dwelfing-house of a Mahant, being part and 
parcel of a religions endowment, must be main- 
‘tained in suitable condition as the proper residence 
of the spiritual head of the endowment, out of the 
income of the endowment. [p. 466, col. 2.] 

; Rules against the order of the District 
Judge, Chittagong. 

FAOTS appear from the judgment, 

. Babu Bipin Behari Ghose (Jr.) (with him 
Babus Ohandra Kant Sen and Promathanath 
Banerjee), for the Paetitioner.—The peti. 
tioners before your Lordships question the 
propriety of an order made by the District 
Judge of Chittagong with regard to the 
апппа1 budget of a certain Hindu religious 
endowment, the templeat Sitakundu, which 
is the subject-matter of а suit under ses- 
ition 92 of the Code of Civil Prosedure. By а 
.eonsent order it was arranged that the 
pronamt offered to the Mahant of the temple 
-by the faithfal would be his personal pro- 
perty and would form no part of the 
income of the endowment, It's now order- 
ей that as the pronamz is to go to the 
(Mahant, sertain items of expenditure of the 
endowment will not be met by the income 
of the endowment, Acsording to the son- 
sent order, as also in acsordanse with well- 
established law, the pronamt is the personal 
property of the Mahant. That being so, 
there is no reason why all the legitimate 
‘expenses of the endowment should not be 
met by its income. Moreover, in the budgets 
as submitted by the Muhané there is not 
a single item. of expenditure whish is not 
lezitimate. The expenses of repairing the 
Mahant's residenes hays been disallowed. 
This cannot bs done as the Мали is 
entitled to maintain his position and dignity 
аз head of the religious endowment. Rafers 
‘to Umeshananda Dut Jha ү. Ravansshwar 
„Prosad Singh a) | 


л 17 Ind. Cas, 969; 16 O, L. J. 481;17 С. W. N. 


30 
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Babu Dasaratht Sanyal (with him Babus 
Hiralal Ohamravarty and Sarat Ohandra 
Mitra), for the Opposite Parties, —The Dis. 
triot Judge passed a perfeotly sorreot order. 
When the sonsent order was made, it was 
understood that, ав the pronam: was to go 
to the Mahant, certain iteme of expenditure 
would not, in future, be borne by the 
endowment. This was the most natural 
arrangement, for the Mahant was not to 
acquire property. Whatever income may 
come to him as Mahant should be spent for 
religions purposes. 

Babu Bipin Behari Ghose was mot called 
upon to reply. 


JUDGMENT, 

Moogersee, Аста, О. J. —We are invited in . 
this Rule to consider the propriety of an order 
made by the  Distrist Judge with regard 
to the annual budget of the Sita Kundu 
Temple, whioh is the subjeot.matter of a 
suit under sestion 92 of the Civil Prosedure 
Code, in his Court. 

The litigation has been pending for many 
years, On the 20th November 1911 anap- 
peal was preferred to this Court against 
the decision of the Distrist Judge declining 
to remove the late Mahant, In this Court a 
desree was made by consent of parties, on the 
5th February 1915, and а ssheme was drawn 
up, on the model of the scheme sanationed by 
the Judicial Commitee in the ease of Prayag 
Doss Ji Varu v. Terumala Srirangacharla Vary 
(2), and applied by this Court in Umeshananda 


Dut Jha v. Ravaneshwar Prosad Singh (1). 


One of the directions given in the sehema 
was that the Mahant, two months prior to 
the sommensement of every Bengali. year, 
would prepare and file in the Distriet Court 
a budget of the expenses to be ineurred 
in the ensuing year. There wasa supple- 
mentary provision that the Treasurer would 
put the Mahant in funds for all disburse- 
ments aesording to the budget and for 
any further expenditure sonsidered nesessary 
by the Mahant; but unless by leave of the 
Distriot Court such further expenditure was 
not to exceed Ез, 500 during any one year, 
The scheme has beenin operation for some 
years, and there have been disputes from 
time to time asto the, itema to be inserted 
in the budget, with the result that by a 


(2) 80 M. 188; 11 C. W. N. 442; 9 Bom. L, В, 588; 2 
M. L. T. 119; 17 M. 1, J, 286; 341. A. 78, 
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subsequent sonsent order it was desided that 
the ypronamt, or personal offering to the 
Mahant by the faithful, should not be treated 
ав part of the income of the: endowment. 
After tbis order had been made by eonsent, 
the budget for the following year was sub- 
mitted by the Makant to the Distrist Court. 
Objeetions were thereupon taken on behalf 
of some of the plaintiffs who had instituted 
the suit as representatives of the Hindu 
eommunily, thatcertain items of expenditure 
should be exoluded on the ground that as the 
pronami was now to be taken by the Mahant, 
some of the items of expenditure, whieh in 
previous years had been met from the 
insome of the endowment, should be thrown 
проп him. The District Judge has ascepted 
this contention вв well founded, and has 
modified the budget assordingly. We are of 
opinion that this view cannot possibly be 
supported. 

Mr, Sanyal for the plaintiffs has eontend- 
ed that it was understood when the eon. 
sent order was made with regarl to the 
pronamt that certain items of expenditure 
should no longer be borne in future by 
the endowment, It is impossible for us 
. tc entertain this suggestion; whatever the 
motives of the parties might have been, 
they are bound by the eonsent order во 
long as it stands, and by that consent 
order the prenamz is the personal property 
of the Mahant. This, indeed, is in accordance 
with what is well established Jaw. It was 
pointed out by Mr. Justice Banerjee in the 
ease of Girijanund Datta Jha v. Satlajanuxd 
Datta Jha (8) that there isa fundamental 
diatinetion between the offerings made to 
the deity and the offerings made to the 
Mahant personally. lf offerings are made 
to the deity, they belong to the endowment 
and must be applied by the Mahant for the 
purposes of the. endowment: on the other 
hand, if offerings are made by the faithful 
to the: Mahant personally, they do not be. 
some merged in the insome of the endow- 
ment. Illustrations of the applisations of 
this principle wil be found in the oases of 
Dhadphale v. Gurav(4), Kashi OhondraOhucker- 
but! v, Kailash Okandra Bandopadhya (5) 


(8) 23 C. 645; 12 Ind. Deo. (к. в.) 429. 
(4) 6 В, 122; 8 Ind. Deo. (м, в.) 589. 
(5) 26 C. 856; 8 C. W. N. 279; 18 Ind, Рес, (к. в.) 
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and Kalyana Venkataramana Aiyangar v, 
Kasturi Ranga Aiyangar (6) whether a partì- 
enlar offering is made io the -deity or 
to the Mahant personally depends upon 
the intention of the faithful devotee and 
no inflexiblerule oan be formulated, no 
general test oan be preseribed, to determine 
whether on а particular oseasion the offer- 
ing has been made to the deity or to tha 
Mahant personally. But so far as the. 
pronamt is eonserned there ean beno’ 
donbt that itis made to the Mahant per. 
sonally and besomes his personal property. 
lt is, consequently, impossible to maintain 
the view that, because the Mahant takes 
the pronami, aertain items of expenditure, 
whioh in previous years had been legiti- 
mately thrown upon the income of the 
endowment, should thenseforward be thrown 
upon the Mahant personally. The items 
have been placed before us, and we are of. 
opinion that they were rightly sharged on 
the endowment in previous years, and ahould 
not have been thrown on the Mahant in 
the budget under consideration. 

A question has been raised as to whe- 
ther money should be spent out of the 
inoome of the endowment for the repairs 
of the dwelling-house of the Mahant. We 
are of opinion that the necessary repairs 
shonld be effested from the income of the 
endowment. The dwelling-house of the 
Mahant is part and parcel of the endow- 
ment and must be maintained in a suit. 
able eondition so as to be proper residence 
for the spiritual head of the religious 
foundation. As was pointed out. in the 
ease of Umeshanand Dut Jha v. Ravaneshwar 


' Prosad Singh (1), so long as the Mah int 


remains inoffiee, he must be treated with 
the dignity whieh belongs to the holder of 
that о ве. In the present sage, there is 
ample indication on the part of the plaint- 
iffa that they have endeavoured to take 
objestions whiob, if aseepted, would serious-- 
ly affeet the dignity and Bonon of the 
Mahant. 

The result is that the Rule is made 
absolute, the order of the District Judge 
set aside, and tbe bndget approved as sub. 
mitted by the Mahant, 

We are finally of opinion that it is поб 


necessary to bave an Examining Xu 
(8; 88 Ind. Cas. 73,20 M. L. T. 400; 5 L. W. 625 
(1017) M, W, М, 400; 40 М, 212; 81 M. D. J. 777, 
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on the obvious ground that multiplicity of 
machinery always leads to inerease of dis- 
pute, The Examining Committee must 
sonsequently be diasharged. Rule No. 50F 
will be discharged, 


ЕрЕТОНЕВ, J.—I agree. 


Rules discharged. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
FigsT Отуп, Arrears Nos, 85 ann 47 or 1919, 
: May 6, 1920. 

Present :— Pandit Kanhaiya Lal, A, J, О. 
GAURI NATH KAKAJI AND OTHERS— 
PraisTIFFS— APPELLANTA 1x No, 35 
AND Responpents IN No, 47, 
versus 
RAM NARAIN AND OTHERS— DEFENDANTS 
——~Resronpeats IN No, 35 AND APPELLANTS 
in No. 47. 

Temple—Public dedication— Presumption—Mahant, 

^ powers and position of. } 

Where a temple was built for publio worship and has 
been open always to such worship the facts that the 
first worship was рег‹огтей by a member of the 
public : that the temple has received further grants 
and gifts from the public that fairs and public 
worship are annually celebrated and that admissions 
asto the temple being wakf have been made in 
previous litigation, are sufficient, in the absence of 
evidence that the temple was gifted to в particular 
Mahant, to raise the presumption of a pubiio dedica- 
tion, ard the Mahant of the institution is not the 
absolute owner of the whole income derived from the 
trust property, the asseta being vested in him as 
owner for the time being as trustee for the institu- 
tion nor, except in cases of necessity, has he any 
power to alienate the property; nor can he apply 
the surplus income to his own personal uses but 
must add the same as an accretion to the trust 
property. [p. 469, col. 2; p. 470, cols. 1 & 2.] 

Appeals from the dearee of the Third Ad- 
ditional District Judge, Lusknow, dated the 
14th May 1919. 


Babu Mahesh Prasad, for the Appellants 
x ADMI No,. 85 and Respondents in 
9, 47, 


Mr. M.N, Ohak, for the Respondents in 
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Appeal No. 35 and Appellants in Appeal 
No, 47. 


JUDGMENT.—The dispute in these appeals 
relates to the Mahabir Temple situated in 
Aliganj, one of the suburbs of the Lueknow 
City, and the properties appertaining thereto. 
The defendants and their aneestors have 
been in eharge of the temple from 
some generations, The allegation of 
the’ plaintiffs is that the defendant, Ram 
Narain, who desoribes himself as the Mahant 
of the temple, has been mismanaging the 
affairs of the temple and negleeting the 
repairs of the buildings attashed thereto; 
that the other defendants have also been 
fattening themselves on the income derived 
from the temple property; that some of ihe 
temple property has been wrongfully alienat- 


_ ed and the religious servises at the temple 


are neglected. They also sllege that the 
defendant, Ram Narain, has a concubine in 
his keeping; that some of the other defend. 
ants are also men of an undesirable eha» 
raoter, and that no accounts of the income 
and expenditure of the trust property have 
been kept by them. They aue for the removal 
of the defendants from the charge of the trust 
property and ask that a suitable sohome 
may be framed for the proper adminis- 
tration of the trust. 


The defendants deny that the temple 
was а public trust of а religious or 
sharitable nature. They allege that the 
temple was their private property, to which 
the publio bad no right of assess exoept 
on sush conditions as the manager of the 
defendants! family might from time to 
time impose,and that they have kept up 
the performarce of religious servieos rə- 
gularly. They admit that they have kept 
no &ecount of the income and expenditure 
of the property, and that they have alienat- 
ed а small portion of the same, but 
they assert that they have made those 
&lienations for family purposes and have 
made repairs and  resonstruotions in the 
sourse of their management. They also 
assert that they have been in adverse 
possession of the disputed property and that 
the slaim is barred by limitation. 

The Court below found that the temple 
in question, with the property attaehed ta 
it, was a public trust of a religious and . 
eharitable nature; that the defendants had 
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mismanaged the trustand neglested to keep 
the temple property in proper repair, and 
-that one of the defendante, Ram Narain, 
who dessribed himself as the Mahant of 
the temple, had а esoveubine in his keeping 
and was unfit to eontinue in charge of it. 
It aseordingly framed a scheme for the 
administration of the trust, the essential 
features of whieh were that the defendants, 
Lachhman Das, Radha Kishan and Ram 
Ohandra, were permitted to realize the 
income of the trust property and to ap- 
propriate 75 per oent. of the income for 
the maintenanes of their respeative families 
and to pay the remaining 25 per eent, 
to the oommittee of management for 
carrying out the purposes of the trust. 
Both the parties are dissatisfied with that 
desision. 

The first question for sonsideration ie, 
whether the temple in question, with the 
property attached to it, is a private trust 
‘or a public trast of a religious or charitable 
nature. It appears from an insoription 
affixed above the northern door of the 
main temple building that the temple was 
"built in its present form by Lala Jatmal, 
in accordance with the suggestion of 
Mahant Khasa Бат, іп Sambat 1840 or 
1753 A. D. The inscription resords that 
the construstion of the mandak, or dome of 
the temple, was completed on Tuesday 
Baisakh Sudi 5, Sambat 1540, correspond. 
ing with the sth May 1783;. that Lala 
Jatmal received the grace or blessing of 
Shri Mahabirji and that Lala Sada Nand 
performed the worship. It is not possible 
to say whether the idol of Mahabirji was 
brougbt at the time from some other plase 
and installed there or whether some sort 
of temple or structure sontaining the idol 
existed there from before. The latter is, 
however, more likely, for the date given is not 
the date of the installation but the date of 
‘the completion of the dome, and the worship 
is said tobave been performed not by Jatmal 
but by Sada Nand, The main temple building 
contains, in addition to the temple proper, 
several apartments for the assommodation of 
‘pilgrims or visitors and the residense of 
the fujart or Mahant. Round that build. 
ing is a large enolosure marked as No. 331 
in the old Settlement map of Shekhapur, 
measuring 2 bghas, 2 biswas, with а 
large pond and an open piece of land 
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standing behind it on the west, whieh 
was entered in the name of Sheo Din, the 
then Mahant, atthe old Settlement. The 
entire plot with the pond and the land 
on the west is evidently the property of 
the temple and has remained in the posses- 
sion of every sucsessive Mahant sinse 
exeept for such alienations, as any of 
them may have made, the validity of which 
cannot be determined in this  proseed- 
ing. 

In 1267 Fasli, Durga and Ram Shankar, 
the Ohowdhris of Aliganj, exeeuted a 
mahzarnama, declaring that 5/6tha of a 
grove standing in front of the Asthin 
Mahabir, had been given by their ansestors 
to the  Mahani of the Mahabir Temple and 
the remaining 1/6th share had been sold 


. by Baba Ram to Moti (Exhibit A-1). As 


the temple has a dooron the west, too, it is 
not improbable that the land entered in the 
name of Mahant Sheo Din at the old Settle: 
ment may have been the site of the grove 
herein referred to, 

In 1269 Fasli, Chhedi and Dukhu gave 
two plots of land in Aliganj to Thakur Das, 
the Mahantof the Temple of Hanumanji - 
(Exhibit A-2);and in the same year Ram. 
Dayal, who held a part of the house of . 
Chheda and Dakhi, sold that part to the 
Mahant (Exhibit A-3). Thakur Das is stated 
to have been the brother of Hulas Das, the 
name of whose son, Sheo Din, figures in the 
Khasra of the old Settlement. The exact 
identity of these plots is not, however, asaer- 
tainable. 

On the 18th June 1855 Sheo Din, the 
then Mahani of the temple, mortgaged а 
dalan and & shed standing in the enclosure of 
the temple with Ram Din, In 1876 Musam- 
mat Janki, the widow of the younger brother 
of Ram Din, filed a suit for possession of 
the same, alleging that she had been wrong- 
fully ejected therefrom by Gopi Nath, the 
predecessor of the present defendant,, in 
November 1894. The sons and the widow 
of Gopi Natb, who had died meanwhile, de 
fended that suit on the ground that the whole 
temple with the buildings appertaining 
thereto was the property of Mahabirji and 
was wagf property and that no person had 
aright to mortgage the same (Exhibit 8). 
They claimed to be in possession of the said 
property as trustees, and susceeded in estab- 
lishing that the mortgage made by Sheo Din 
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was invalid (Exhibit 7). Sheo Din had 
died 28 or 29 years earlier, leaving a widow, 
Musammat Makhana, but without issue. He 
was apparently suesseeded in the offise of 
Mahant by Gopi Nath, а descendant of an- 
other branch of the family, to which Khasa 
Ram belonged. Gur. Sahai, the eldest son 
of Gopi Nath, was examined in that ease. 
He admitted that the temple was reputed to 
have heen sonstrusted by Jatmal, that he 
was the Pujari ofthe temple, and that the 
Mahant had the right to the income of the 
temple but no right to the property attached 
to the temple (Exhibit 10), 


On the 28th Marsh 1898 Musammat Bitto, 
the widow of Gopi Nath, exsouted a Will, 
wherein she deslared that the whole property 
in her possession, though inherited, was the 
siyasat or property of Mahabirji and that her 
Sons should divide the offerings at the temple, 
after paying all the expenses eonnested with 
athe temple, among themselves in equal 
shares, but none of them would have any 
power to alienate the property of the 
temple (riyas:¢ muta:líg Asthan Mahabirjz) 
' (Exhibit A-9). 

On the 24th Jung 1904 Gar Sahai exesut- 
“ed a Will bequeathing his one-fifth share in 
“the offerings and in the temple property, 
^ whieh he deseribed as his own, to his two 
"sone, treating the grove, pond, trees and 
“land as forming part of the Mahabir Temple 
- "(Exhibit A-10), 


The defendant's own witnesses admit that 

. the publie have a right to go to the temple 
for worship. Babu Hari Shankar (D. W. 
No. 1) states that the public go inside the 
temple for worship and every Hindu has 
. & right to go into it for the purpose. 
: Mohan Lal (D, W. No. 7) and Shiam 
Behari (D. W. No, 14) say the same. So does 
Bhagwant Singh. (D. W No, 2), though he 
adds that the defendants oan stop them 
if they like, but have never done so. There 
are several respestable witnesses prodused 
by the plaintiffs, who depose that the 
temple is publio property, at whioh regular 
worship is performed in the morning and 
evening and an annual fair is held, whioh 
is attended by fram 30,000 to 49,000 persons 
and that the publio have a right of 
worship at the temple, The defendant, 
Ram Narain, admits that several presents 
“jin the shape of brass doors, brass уйат 
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and the like have been made by the worship- 
pers to the temple aud that, though the 
members of the family of Gopi Nath divide 
the offerings, the temple or the buildings 
attached tbereto eannot bə divided or 
alienated. 


In a part of the temple building there is, 
for instance, a lantern post, made of stone, 
stating in Hindithat the entire stone work 
was done by Chandi Din, Mistri, and Janki 
Prasad in 1902, The main gate of the 
temple possesses doors plated with brass, 
which bear an inseription in English, Hindi 
and Urda, stating that the doors wera 
constructed by the employees of the Lucknow 
Iron Works on the 7th June 1910. Above 
of the temple there is 
another inseription in Hindi, stating that 
the workmen of the Lucknow Narrow Gauges 
Railway, under their Mistri Jawahir, had con- 
Strueted the Tiba in Sambat 1965 or 1908 
A. D. At another plase there ів a wooden post 
for putting up a flag, which is sovered 
with brass plates, bearing an inseription, 
indisating that the same had been son- 
strusted by Pancham Srivastava and another 
workman of Mashakganj, Lueknow, in 
Sambat 1974 or 1917 A. D. From the main 
road there is a pathway leading to the 
temple, on either side of whieh there are 
raised platforms for stalls and some apart- 
ments іп a more less ruined sondition, in. 
tended either for the use of shop-keepers 
or for the accommodation of pilgrims at the 
annual fairs, On the oassasions of these 
annual fairs large offerings are made at the 
temple whieh the Mahant for the time 
being has hitherto been appropriating. The 
worshippers visit the temple and make 
offerings during the other parts of the year, 
too, and more particularly on Tuesdays 
without any leí ог hinderanee. 


These fasts are insonsistent with the 
temple having been the private property of 
the defendants. 15 was built by Lala 
Jatmal evidently for  publis worship and 
has been open fo publie worship ever singg, 
There is no evidence that Lala Jatmal 
made в gift of the temple in favour of 
Makant Khasa Ram. After the sonstrustion 
of the temple was completed, the first 
worship was performed • Бу a member of 
the public and not by Khasa Ram, The 
temple has reseiyed further grants and 
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gifts from the publio from time to time. 
The selebration of annual fairs and publio 
worship, read with the inscriptions borne 
by the temple and the admissions made 
by the defendants in the previous litigation, 
go to show that the temple and the land 
nod buildings appertaining thereto are pub- 
lis property. As pointed out in Mohan Lalji 
v. Gordhan Lalji Maharaj (1) and Lachhman 
Das Buba v. Raijan bal (2) a presumption 
of a public dedieation would not be un- 
justified in the ecirsumstanoes. 

The next question is, whether Mahant 
Ram Narain and tbe other defendants 
have been mismanaging the affiairs of the 
temple and neglesting the performance of 
regular worship there. The Commissioner 
reports that be found some of the buildings 
in the enolosure of the temple in a dilapidat- 
edeondition, Bhagwant Singh (D. ҮҮ, No. 2) 
says that the buildings to the west are in 
a dilapidated state from seven or eight years. 
The defendants admit that they have kept no 
account of the income and expenditure son- 
nested with the temple, They also admit 
that they bave been appropriating the entire 
ineome derived from the temple and that 

'gome portions of the temple property 
have been alienated or mortgaged by 
them. - 

A Mahant ig not the absolute owner of 
the whole income derived from the trust 

` property, All the assets of the Ми or 
Asthal are vested in bim as the cwner 
thereof for the time being in trast for the 
institution itself, The nature of the owner- 
ship is, as observed by their Lordships 
of the Privy Couneil in Ram Parkash Das 
y. Anand Das (3), an ownership in trust for 
the Mutt or institution itself and it muat 
not bs forgotten that, although large ad- 
ministrative powers are no doubt vested in 
the regining Mahant, this trust does exist 
and that it must be respested. The Mahant 
has no power to alienate any property 
except in oases of necessity (Murugesam 


(1) 19 Ind. Cas?387; 35 A. 283; 17 О. W. N. 741; 
11 A. L, 2. 648; 17 0. L, J. 612; 16 Bom. L, В. 606; 
(1913) M. W. N. 686; 14 M. L. T. 27; 40 І A. 97 


Р.О.) 
(2) 28 Ina. Сав. 800; 20 О. С. 49. 

(8) 33 Ind. Cas. 588; 48 О. 707 at p. 714; 481. А. 73; 
20 C. W.N. 802; 14 A. L J. 621; (1916) 1 M. W. N. 
406; 31 M. L. J. 1; 18 Bom. L. В. 490; 3 L. W. 666; 24 
©, і, J, 116; 20 M, L. T, 261 \Р. 0). 
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Pillai v, Gnana Sambanda Pandara Sannadhs 
(4) and Falanippa Ohetty v. Detvastkamony 
Pandara Sannadhi (5) and even in regard to 
the surplus income his powers are of a very 
limited eharaeter, for, as pointed out by Lord 
Shaw in Arunachellam Chetty v. Venkutuchala- 
pathi Guruswamigal (6), he cannot apply the 
surplus insome to’ hisown personal purposes 
other than those eonneoted with his duties or 
the dignity of his о ое, but must add the same 
as ап aceretion to the trast property. Ram 
Narain olaims to be the present Mahant ; 
but he has neglested his duties as Makant 
and his living with а eonenbine, His 
brother, Ram  Bharore,' is insane. Gar 
Sahai is dead, No explanation is forthaom- 
ing why the repairs of the buildings 
attached ta the temple have not been sarried 
out and no accounts are available to show 
how the surplus income, if any, has been 
dealt with. Neither Ram Sahai, nor any 
of the members of the family of the defend- 
ante, sav, therefore, be trusted with the sole 
management of the trust. 


The scheme of management framed by 
the Court below gives a seat on the som. 
mittee of management to Laohhman Das, 
one of the members of the family, whieh 
has hitherto supplied the susesssive Mahants, 
The line of Mahant Khasa Ram, who was 
originally in oharge of the temple when it 
was built in its present form by Lala 
Jatmal, has already beaome extinet, Sheo 
Din was the last representative of that line, 
His widow, Y usammat Makhana, has died too, 
During her lifetime Gopi Nath, a descendant 
of Asa Ram, the brother of Khasa Ram, 
managed the trust and aoted as Mahant. 
On the death of Gopi Nath hia eldest son, 
Gur Sahai, sueseeded to the office. He was 
susseeded by Ram Narain, the present 
Mahant, who is unfit to hold that position. 
Lashhman Das, the next senior member of 


(4) 89 Ind. Cas, 659; 44 I. A. 98; 21 M. L. T. 
82 M. L. J. 869; 15 А.І. J. 281; 1 P. L. W. 4 
L. W, 759; 21 О. W. N. 761; 40M. 402; 19 Bom. L, R 
456; 25 О. L. J. 589; (1917) M. W. N. 487 (P. O.). 
(5) 89 Ind. Сав. 722; 44 I. A. 147; 21 O. W. N, 72 
15 A. L. J. 485; 1 P. L. W. 697; 38 M. L. J. 1; 19 
L, R. 607; 22 M. L. T. 1; (1917) M. W. N. 507; 26 О 
І. J. 158; 40 М. 70%; 6 L., W. 222 (P. О.). ` 
(6) 68 Ind. Сав, 288; 240. W N. 249 at p, 964: 27 M, 
І. Jt 460; 11919) M. W. N. 850; 17А L J. (S7; 1g 
І. W, 642; 26M L. T 474; 461 A. 204; 43 М. уба 
22 Bom, І, В. 467; 2 U. P, L, R. (Р, О.) 10 (Р, 0) 
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the family, isa fit. person to represent the 
family on the sommittee. The scheme of 
management is, however, defeetive beeause, 
though it nominally places the administra- 
tion of the trust in the hands of the вот. 
mittee, if prastioally allows three members of 
the family of Mahant Gopi Nath, namely, 
Laehhman Das, Radha Kishen and Ram 
Ohandra, to realiza the insome and ap- 
propriate 75 per sent. thereof and to make 
over the remainder to the  eommittee of 
management for carrying out the purposes 
of the trust, inolusive of the repairs of the 
temple buildings, Two of these persons are 
not even members of the sommittes. The 
percentage of the income allowed to the 
defendants is, moreover, exaessive and leaves 
an- insufficient margin for the repairs of the 
temple property: and oarrying out the ob: 
јбвёв of the trust, It seems desirable, there- 
fore, to alter tbe ssheme во as to entrust the 
management to five  respeotible Hindu 
residents of Lucknow, willing to -work on the 
sommittee, one of whom should be the re- 
presentative of the family to whioh Mahant 
Khaaa Ram belonged. Consistently with 
tha objects of the trust the members of 
the family eannot be allowed more than 50 
par sent, of the total income and that 
allowance should be liable to forfeiture or 
Yedustion, if the member of the family who 
is placed on the committee or the other 
members of the family fail to diseharge the 
obligations eonnested with the regular per- 
formance of worship and such other duties 
as may be assigned to them in sonnestion 
with the trust in an effisient and faithful 
mànuner. 

The parties agree that, in the place of 
Pandit Ram Narain Shukla and Lala Partab 
Chand, Babu Gur Prasad, a contrastor of 
Lucknow, and Lala Dalli Sab, a aloth- 
merchant of Aligaoj, be placed on the 
committee. The extent of the trust pro. 
‘perty, as ascertainable, is suffisiently indicat. 
ed above, Any further -property that may 
hereafter be found to appertain to the temple 
shall also be treated as trust property, as 
also gifts or grants which may henceforth 
be made for the purposes of the trust by the 
worshippers or persons interested in the trust, 

Tue appeal of the plaintiffs is, therefore, 
allowed in so far that the ssheme of manage» 
ment framed by the learned Additional 
Judge will be amended in accordance with 
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the ssheme appended below. The appeal 
of the defendants is dismissed. The plaint- 
iffa will get their oosts here and below 
from the income of the trust property. The 
defendants will bear their own sosta through- 
out. 

THE SCHEME OF MANAGEMENT, 

1. The endowment shall be ealled the 
Aliganj Shri Mahabirji Trust. 

2. Trust shall eomprise the temple of 
Mahabirji in Aliganj, Lucknow, with the 
lands, buildings, groves, trees, wells and 
Other properties moveable and immoveable 
appertaining or belonging thereto and shall 
include any offerings that may be made at 
the temple on any grants or gifts made there. 
for -and any property that may hereafter ba 
acquired by the Trust or be given or 
dedicated to it. 

3. The objests of the Trust shall be 

(a) to maintain the temple of Shri Maha- 
birji and the properties appertaining 
thereto in a proper state of repair 
and in а good sanitary oondition, 

(b) toarrange for the regular perform- 
ance of the oustomary religions 
services and worship thereat, 

(с) to look after and arrange for the вол: 
veniense of pilgrims or visitors visit. 
ing the temple for worship or devo- 
tion, 

(d) to do sush other acts, religious, ednea- 
tional or eharitable as may ba son. 
sidered desirable by the committee 
for the advancement of learning or 
religious instruetion or for the 
support of sadhus, fagirs or indigent 
students visiting or staying in the 
percinots of the temple for suoh 
instrustion, 

4, The Trust shall bs administered by a 
eommitteo sonsisting of five Hindu residents 
of Lucknow as membere, of whom one 
shall bea representative of the family of 
Mahant Gopi Nath, related by blood nr 
adoption, so long as such a representative 
is available, with power to appoint a 
Seeretary and to elest a Chairman from 
amongst themselves for oné year or for 
such period as the committee may бх. 

8. The frst committee shall sonsist of 
(a) Lashhman Das, representing the family 
of Mahant Gopi Natb,'(b) Babu Basudeo 
Lal Bhargava, Advoeate, (c) Babu Lechh- 
man Prasad Srivastava, Vakil, (d) Babu 


* 
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Gur Prasad, sontrastor and (e) Babu Dalli 
Sah cloth mershant, Aliganj. 

6. The Committee shall meet at least onae 
in every three months to examine accounts, 
ehesk reseipts and expenditure for the 
preceding months and ќо devise and 
adopt measures for oarrying out the pur- 
poses of the trust and the proteation of 
the trust property. It shall also hold an 
annual meeting, in the month of Jeth as 
far as practicable, to pass the annual 
accounts and to frame the budget for the 
aueseeding year and also to eleot a Seere- 
tary and a Chairman for the susceeding 
year or for suoh period as the Committes 
may fix. 

7. A book showing the proceedings of 
the Committee and the members attending 
each meeting shall be maintained by the 
Seeretary, . 

8. The feoretary sball alko maintain at 
the main-gate of the temple a visitor’s book 
open to the publio in which any suggestions 
whioh aby member of the publie or any 
person interested in the Trust may have 
to make for the better administration of 
the Trust and any somplaint whioh he 
may have against the servants or employees 
or managers of the Trust could be resorded. 
The Secretary shall lay the visitor’s book 
for the sonsideration of the Committee of 
management at ita meetings, or earlier 
when necessary. 

9, -Subjest to the sontrol and direction 
of the Committee, the member of the family 
of Mahant Gopi Nath appointed or hereafter 
elested on the Committee shall, for the 
time being, be in immediate charge of the 
worship and religious вегуівев to be daily 
eondueted at the temple and shall keep 
a regular and aceurate aceount of the 
offerings recieved and the expenditure 
inenrred in sonnestion with sueh worship 
and religious services from day to day in 
впаһ manner as the Committee may prescribe, 
and in lien of sush serviees shall recieve 
for the maintenanee of himself and the 
other members of the family of Малон 
Gopi Nath, so-long as they or any of 
them exist and continue faithfully to 
dissbarge those dutier, an allowanse equal 
to 50 рег «ent. of the total ineome of 
the Trust, such allowance being liable to 
forfeiture or redustion for uon-fulfilment, 
neglect or improper discharge cf any of the 
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obligations herein imposed or unwillingness 
of the members of the said family to under- 
take the same, on an application made to 
the prinsipal Court of original jurisdistion 
by any two members of the Committee. 


10, If the arrangement referred to in the 
preceding rule is at any time found to be 
unsatisfactory it will be open to the Sesretary, 
subjest to the sontrol and direstion of the 
Committee of management, to adopt sush 
measures as may be considered necessary for 
а performance of the duties therein referred 
o 

11. Subjest to rule 9, the entire manage- 
mentof the Trust shall be vested in the 
Committee of managemert who . shall be 
empowered to make such arrangement as 
may be eonsidered nesessary for the keeping 
and examination of aesounte, the realization 
of the rents and inoome of the Trust property, 
ihe sollestion and disposal of the daily 
offerings at the temple and the other dues 
connested therewith, the engagement, dis- 
missal and punishment of servants and the 
safe eustody or investment of the trust pro- 
perty and funds as may from time to time 
be sonsidered necessary. Every matter some 
ing up before the Committee, shall, exeept as 
hereinafter provided, be desided by a 
majority of votes. In the absence of 
the Chairman any member present at the 
meeting may be eleeted as Chairman for the 
time being and in the oase of equality of 
votes the President or Ohairman for the 
time being shall have a sesond or easting 
vote. 

12. Three members shall forma quorum, 
but when & meeting bas been adjourned for 
want of a quorum the adjourned meeting 
shall not, except as hereinafter provided, be 
governed by this rule. 


13. If any member fails to attend the 
sittings of the Committee for four conseeutive 
meetings or is abeent from Lucknow for a 
period of more than one year he shall be 
deemed, if the Committee so declares, to have 
resigned his seat on the Committee, 

14. A member of the Committee found 


. guilty of any malfessanee, misfeasarce or 


other improper eonduet or otherwise render- 
ed unfit by acy physieal silment shall be 
Hable to removal at the instance of any two 
members of the Committea or any two per- 
sons interested in the Trust by an applien- 
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tion made.to the prinsipal Civil Court of 
original jurisdistion. 

15. On the oseurrense of any vacansy in 
the Committee by death, resignation, removal, 
or otherwise, the remaining trustees, if not 
less than three in number, may, subject to 
the sondition laid down in rule 4, by mutual 
eonsurrenss fill up the vaceaney out of the 
Hindu residents of Lusknow. In case of 
their failure or disagreement or in any 
other event, the prinsipal Civil Court of ori- 
ginal jurisdiction, Lueknow, may, on the 
application of any two persons interested 
in the Trust, selest and appoint a person >to 
fill up the vasanoy in the manner aforesaid. 

16, Tillan appointment is made to fill up 
a vaeanoy, any aot done by the remaining 
member or members shall, notwithstanding 
anything contained in rules 4 and 12, be as 
effectual and binding as if 16 had been done 
by the Committee itself. 

17, The Committee shall sue and be sued 
in the name of the Trust through its Seore- 
tary and shall have power to do allaots 
whieh might be reasonable and proper for 
the realization, protestion, or benefit of the 
trust property or for the proteetion of the 
title thereto, and for earrying out the objeot 
of the Trust, inoluding an authority to oom- 
promise, abandon, submit to arbitration, or 
otherwise settle any debt, ascount, claim ог 
avy other thing relating to the Trust, and 
to execute any agresments, instruments or 
composition, release and other things as may 
in the interest of the Trust seem expedient. 

18. Any appliesticn arising out of this 
soheme or connected with the Trust shall be 
made in oontinuanee of these proeeedings in 
the prinsipal Civil Court of original juris- 
dietion at Lueknow, and it shall be within 
the sompetenee of that Court at any time 
to amend and modify this scheme or 
any of its provisions in апу manner it 
thinks fit either of its own motion or on an 
applisation made by not less than two 
persons interested in the trust and also to 
issue further or other direotions as may appear 
nesessary from time to time, 


Appeal No. 35 partly allowed; 
Appeal No. 47 dismissed. 
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CALOUTTA HIGH OOURT. · 
ÀPPEAL FROM APPELLaTE DrongS No. 1475 
. or 1919, 
June 9, 1920, 
Present :—Mr, Justice Newbould, 
BROJO GOPAL GOSSAIN, BAVING DIED, 
IN HIS PLACE, HIS WIFE AND HEIRESS MON- 
MOHIN!: DEVI alas GOPALI SUNDARI 
DEVI—PLAINTIFF-— APPELLANT 
versus 
RAJANI KANTA GHOSE AND OTHERE— 


DEFENDANTS— RESPONDENTS. 
Ejectment—Ocewpancy holding, non-transferable, 
purchaser of, whether tenant, and liable to ejectment, 


The purchaserof a non-transferable occupancy 
holding who is recorded in the Rent Roll as being in 
possession merely, does not acquire the status of a 
tenant, and is liable to ejeotment. Гр. 474, col. 2.] 

Appeal against the deoree of the Sesond 
Additional District Judge, Daeoa, dated 
the 7th of April 1919, reversing that of the 
Maunsif, Second Court, at Manikganj, dated the 
30th of April 1918. 


FAOTS appear from the judgment. 

Dr. Sarat Ohondra Basak (with him Babus 
Kamani . Mohan Ohatterjee, Tarakeswar Pal 
Ohaudhuri, and Promatha. Nath Bandho- 
padhya), for the Appellante.— The plaintiff 
is the appellant. The appeal arises out of a 
suit for ejeotment on the ground of the de. 
fondant having purobased а non-transferable 
ossupansy holding. Не is, therefore, in the 
position of a trespasser. Both Ocurts have 
found that the holding was non-transferable, 
and that the defendant had ecqu‘red no 
rights by virtue of his purebase and further 
that the landlord had not recognised the 
transferee. The Oourt of first instance 
deoreed the plaintiff's suit. But on appeal 
by the defeodant the suit has been dismiesed: 
Now, the dcfendant bought the holding at a 
sale held in exeeution of a mortgage. deeree 
and obtained possession on the 12th Febru- 
агу 1912. The holding which isa temporari- 
ly settled.estate has been held by the plaint- 
iff since 1875 under periodical leases, The 
last Settlement was for 1908-1915. Before 
the expiry of that Settlement the plaintiff 
was ealled upon to exesute & кабира? whioh 
was done in 1913. The Settlement thereby 
was for 15 years, t.e., from 1915—1930. One 
of the terms of the habuliyat was that tha 
plaintiff would respest the rights of all teu- 
ants, sub-tenants and others within the mahal, 
The Rent-Roll of the estate was prepared in 


the kabuliyat, 
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1914. Then the holding in dispute is 
recorded as an ossupaney holding in the 
possession of the defendant, The present 
suit was instituted on the i9th January 1915 
ata time when he was perfeetly entitled to 
institute the suit. The learned Judge has 
relied upon the Rent Rolls and has dismissed 
the suit, The Rent Roll was finally publish- 
ed during the pendency of tbe suit, The 
institution of the suit is the’ most effestive 
ehallenge to the entry in the Rent Roll of the 
name of the defendant asthe oseupier. The 
mere entry does not amount to the presump- 
tion of the tenancy. Refers to Tapaniihi 
Raghunath Puri v. Pitambar Gajendra Maha- 
paiy (1). They were not recorded as tenants 
but as possessors. The kabuliyaí speaks of 
the existing rights as between the landlord 
and the defendant. There вап, therefore, be 
nó question of estoppel. The defendant was 
nota tenant at the time the kabuliyat was 
exeauted. The Snding is in my favour that 
there was по resognition. Refers to seotion 
10, Regulation VII of 1822, Under that seotion 
the proprietor appeared before the Collector 
and aosepted settlement when the kabuliyat 
was executed, Tho eauss of action aserned 
in 1910, when the sale t.ok plase.. There 
was no ehange i in the rights of the parties 
when the suit was instituted in 1915. 

Babu Ава Ranjan Ghosh, for the Respond 
ent.—There is only one point, whether under 
the Resord of Rights 1 have got any right to 
the land and secondly whether I am liable to 
be ejected. The other questions raised are 
wholly soneluded by findings of fast. The 
lower Appellate Court olearly finds that 
I am a tenant and not а trespasser, The 
record was prepared before the exeoution of 
The kabuliyat also provided 
that the plaintiff would be bound to resognise 
tenants, sub tenants and others who would 
be recorded in the Record of Rights. Refers 
to Tapanidhi Raghunath Puri v. Pitambar 

Gajendra Mahapaty (1), Ohandramont’ Mohanti 

v. Manmatha Nath (29), Jarip Sardar v. 
енн Nath Ohatterjee (3). I submit the 
entry of my name in the Record of Rights 
clearly indisates that I am в tenant of the 
mahal, 

Dr. Basak, replied in brief. 


(1) 5 0, L. J. 67, ° 
(2) 5 Ind. Cas, 801; 11 C, L. J. 68. 
. (8) 64 Ind, Cas. 719; 810. L.J. 78; 240, Y, N, 
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JUDGMENT. — This ene arises out. of 
asuit in ejestment whieh was deereed by 
the Munsif of Manikgunj and dismissed on 
appeal by the Additional District Judge of 
Daesa. ` It is found by both the Oourts 
below that the defendant is a purehaser of 
an оввпраову holding whieh is non-transfer., 
able by eustom and that his transfer has 
not been in fast recognised by the landlord. 
The plaintiff is the proprietor of a temporari- 
ly settled estate. She bas been holding 
this estate since 1871 with renewals of 
agreement at different periods, The sesond 
term of her settlement expired in i915; but 
on the 12th June 1913 the plaintiff executed 
a kabuliyut for a term of 15 years from 1915. 
In that habuliyat there was a olause in the 
following terms : "I agrze to recognise recorded 
rights of tenants, sub.tenante, Mandals. and 
others within the mahal.” In the Rent- Roll 
the holding that forms the aubjest of this 
dispute waa recorded in the following entry:— 

“Jote Genda Dewan and others ; possessor 
Rajani Kant Ghose.” Rajani Kanta Ghose 
is the prineipal defendant, The lower Appel- 
late Court has fourd that, in sonsequence of 
this eondition in the kabulzyat and this entry 
in the Rent Roll, the plaintiff is bound to 
resognise Rajani Kant Ghose as a tenant. 
Had this defendant been recorded as a 
tenant, there is ample authority for holding 
that the plaintiff after exeouting the kabu- 
liyat sould not deny the tenanoy. See the 
cases of Tapanidhi Raghunath Puri v. Pitam. 
bar Gajendra Mahapaty (1), Ohandramont 
Mohanti v. Manmathz Nath (2), and Jorip . 
Sardar v. Jogendra Nath Ohatter,ee’ (3). 
But I am unable to agree with the learned 
Additional Distriet Judge that the entry in 
the Rent Roll recorded that the defendant 
had the right of a tenant so as to make the 
elause of the kcbuliyai quoted above appli- 
sable. The entry was that Rajani Kahta 
Ghose was in possession of the holding; 
but it is not recorded that he isa tenant nor 
is it recorded that he had any right 
to remain in possession. Sush being the 
ease, the plaintiff is in no way barred from 
bringing this suit in ejeotmen!; and on the 
finding of both the Courts that the defendant 
is only in possession as purehaser of a non- 
iranrferable овопрарву holding, he cannot 
resist the plaintiff's suit in ejeotment. 

The result is that this appeal is allowed 
the decree of the Jower Appellate Courts to 
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set aside and that of the Munsif restored with 
iia both here and in the lower Appellate 
ourt. 


Appeal allowed. 


LAHORE HIGH COURT, 
Отти, Revision Petition No, 27 or 1919. 
Desember 14, 1920. 
Present:—Mr. Justice Soott Smith. 
INDAR SINGH — Рлагчтгве — PATITIONER 
versus 


SHERU —Derenoast—Respo«pent. 

Oivil Procedure Code (Act V of 1908), О. V, v. 1, 
О. IX, т, 3—Date fiwed for plaintiff to appear and 
find out date of hearing—Fatlure of plaintiff to 
appear-—Suit, whether can be dismissed for default. 


Where no date has as yet been fixed for the 
appearance of the defendant within the meaning 
of Order V, rule 1 of the Civil Procedure Code, the 
Court has no power to dismiss the snit for default 
under Order 1X, rule 3 of the Code. [p 475, col. 2.] 


The failure of a plaintiff to appear ona date 
fixed for him to attend and find out what date has 
been fixed for the appearance of the defendant 
does not empower the Court to dismiss the suit 
for default. In such a case the Court should, 
notwithstanding the default of the plaintiff, fix 
a date for the appearance of the defendant and if, on 
the date so fixed, the plaintiff does not appear it 
can dismiss the suit under Order IX, rule 8. [p. 476, 
col. 2; p. 476, col. 1 ] 

Petition, under gestion 44 of Aet III of 
1914, for revision of theorder of the Munsif 
Second Clase, Moga, Distriot Ferozpore, dated 
the 17th August 1918. 

Mr L, О. Mehra, for the Petitioner, 

Mr. О, L. Gulati, for the Respondent. 

JUDGNENT.—This is an application for 
revision of an order of the Munsif of Moga 
rejesting an applisation to re admita suit 
purporting to have been dismissed in default 
under Order IX, rule 3, of ihe Civil Pro- 
eedure Code. The suit was filed in the 
Court on the 15th June 1918, the process- 
fees for the summoning of the defendant 
being fled along with the plaint, Upon 
the plaint the Court endorsed an order that 
the ease was to some up on the 27th June 
after partal. On the £7th June the Oonrt 
resorded two orders, The first is that the 
plaintiff is not present, that the suit be 
enfered in the register and that the plaintiff 
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be waited for till the rising of the Court, 
The sesond order is that the plaintiff ia 
absent, that he was waited for till tha 
rising of the Oourt, and that the ease is, 
therefore, sent to the  resord.room in 
default, The plaintiff, on the 25th July, 
applied for restoration of the ease on the 
ground that he was prevented by illness 
from appearing on the 27th June, The 
Munsif, on the 17th August 1918, rejeoted 
this applisation on the ground that he 
did. not believe that the plaintiff was 
prevented by illness from appearing on the 
day fixed. 

The plaintiff has filed a petition for 
revision in this Court, and it is sontended 
on his behalf that the  prosedure of the 
Maursif was wrong snd that he had по 
power to dismiss the oasein default onthe 
24th June. Order 1V of the Civil Pro- 
sedare Code shows that every suit shall 
be instituted by presenting a plaint to the 
Court, Rale 2 lays down that the Court 
shall eause the particulars of every suit to 
be entered in a book to be kept for the 
purpose and called the register of siwil 
suits. Order V deals with the issue and 
service of summons. Rule 1 lays down 
that, when a suit has been duly instituted, 
a summons shall be issued to the defend. 
antto appearand answer the claim on a day 
therein spesified Order IX deals with the 
sonsequenses of the non-appearanoe of parties 
on the day fixed in the summonsfor the 
defendant to appear and answer. Rule 1 lays 
down that the parties shall appear on the 
day fixed in the summons, Rule 2 lays 
down that the suit may be dismissed on 
the day so fixed where the summons has 
not been served in sonsequence of plaintiff'a' 
failure to pay the nesessary costs. Rule 3 
provides for dismissal in default where 
neither party appears when the snit is 
salled on for hearing. Now, in the present 
ease no date was ever fixed for the ap. 
pearanea of the defendant within the 
meaning of Order V, rule 1, of the Oode, 
and, therefore, the Oourt had no power to 
dismiss the suitin default under Order IX, 
rule 8. The 27th June was not a date 
fixed for the hearing of the ease but 
was apparently a date fixed for the . plain. 
tiff. to attend and find out what date had 
been xed for the appearance of the de. 
fondant, It was quite unneessary for {Не 


. 
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plaintiff to appear on that’ date. What 
“the Court should have done was to fixa 
“date for the appearance of the defendant 
“and if, on the date so fixed, the plaintiff 
‘did not appear, it воша have dismissed the 


‘anit under Order IX. 


I, therefore, allow the revision and, setting 
‘aside the order of the lower “Court dise 
“missing the suit in default, direst that it 
“be restored to the pending file and be 
proceeded with in ascordanee with law. 
‘Costs in this Court shall abide the 
result, n 


Revision allowed. 


PATNA HIGH COURT. 
ArPEAL FROM ORIGINAL Dacngg No. 66 or 
1918, 

February ?, 1921. 
Present;—Mr. Justioe Das and Mr. 
Justice Ross. 

Mr, N, G. R. LUEWHELLIN-— DEFENDANT 
— APPELLANT 
167848 
Маны ALI ASGAR AND OTHERS’ 


— PLAINTIFF3— RESPONDENTS. 
Landlord and tenant—Lease—Breach of covenant 
—Right of re-entry— Waiver. 


A right to re- -enter for breach of в covenant in 
a lease is waived by the lessor’s bringing an 


^ “action for rent acoruing subsequently to the breach 


with knowledge of its existence. [p. 477, col. 1.] 


Appeal from a desision of the Seaond 
Subordinate Judge, Sarap, dated the 27th 
February 1918. 

Mesars. Lachmi Narain Singh and Harnan- 
dan Sahai, for the Appellant. 

Mr. Md, Hasan Jan, for the Respondents, 


JUDGMENT. 

Das, J.—This was a suit forrent by the 
respondents against the appellant and for 
ejestment of the appellant from the tenure 
on the ground that there was default in the 
payment of rent for three successive instal- 


. ments. 


‘The material facts are as follows: The 


` respondents granted to the appellant a p^r. 


manent mokarari lease of eertain properties 
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which are dessribed in the lease. One of 
the terms of the lease was as follows: 
"In ease of default, the malike aforesaid, 
shall be at liberty to bring a suit for 
arrears of rent together with compensation 


-at 25 per sent. and for eaneellation of this 


mokarari рана and to obtain a deeree 
therefor”. The plaintiffs’ oase is that 
there has been default in the payment of 
rent for three suaseasive instalments and 
that they bave beoome entitled to ejest the 
defedant from the leasehold properties. 

It appears that there was в previous 
suit for rent by the respondent against 
the appellant in respect of three А155 from 
March, 1916 to January 1917. If the вор: 
dition mentioned in the lease be a good 
condition, ther, undoubtedly, the plaintiffs 
were entitled to re-enter on default having 
been made by tbe appellant in the payment 
of rent for three successive instalments. 
The previous suit, however, was a suit 


‘for rent and the plaintiffs did not ask in 


-that suit for ejectment of the defendant. 
The present suit is for recovery of rent 
for March and June kiste and it ів quite 
clear that there has not been any default 
in the payment of rent for three kisis en- 
titling the plaintiffs to re-enter on the 
terms of the lease. The learned Subordinate 
Judge has passed a deoree for ejestment 
against the defendant. 

lt.was argued before us on behalf of 
the appellant that the term in the lease 
providing for sansellation of the lease is 
not a lawful term at all and that seotion 
65 of the Bengal Tenansy Ast oompletely pro- 
teota him from ejeotment. Thelearned Sub- 
ordinate Judge, however, has not given effeot 
to this plea. The question, in my view, is nob 
an easy one, and if it is nesessary for ng to 
decide this question we would have to consi- 
der not only sestion 65 of the Bengal Tenaney 
Aet butalso seotion 179. But, in the view 
whioh I take of this вазе, it ia unnecessary 
for ua to deside this point. 

in my view there haa been a complete 
waiver on the part of the plaintiffs of the 
forfeiture insurred by the defendant. 16 
wil be remembered that there was a 
default on the part of the defendant in the 
payment of rent for ihres suesessive in- 
stalments. On the terms of the lease, 
therefora, the defendant had incurred the 
foifeituro, The plaintiffs were thereupon 
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entitled either to take advantage of the 
forfeiture ineurred and re-enter upon the 
land or to overlook the forfeiture and 
affirm the lease ; in other words, they might 
either affirm the lease or avoid it, The 
sondition in the lease was for their ad- 
vantage and there is no doubt whatever that 
that advantage is oapable' of being waived. 
In our view, on the fasts of the sase, it 
must be held that they overlooked the 
forfeiture ineurred by the defendant. It is 
well-established that e right to re-enter 
for breach of a covenant ina lease ів 
waived by the lessors'a bringing on action 
for rent asorning subsequently to the breach 
with knowledge of its existence’? Dendy v. 
Nicholl (1). The present sait for rent-after 
the plaintiffa became entitled to re-enter 
upon the land must, therefore, amount to а 
waiver of the forfeiture incurred by the 
defendant, 


We must aecordiogly vary the deoree 
passed by the learned Subordinate’ Judge. 
The deores as regards the rent must stand 
but that portion of the deoree whish 
deslares that the defendant ia liable to 
ojestment must be discharged. Аз the point 
was not argued in the Court below, we make 
no order as to coats. 

Rosa, J,—I agree. 

Decree varted, 

a (1858) 4 О. В, (х. s.) 876; 27 L. J. O. P. 220; 6 
W. B. 502; ; 81 L. T. (o. в.) 184; 114 R. R. 778; 140 Е. 


LAHORE HIGH COURT. 
Sedonp Отуп, APPEAL, No, 792 or 1920. 
December 23, 1920, 
Present; — Mr. Justise Saott- Smith, 
DHARM NARAIN-—DzrzNDANT— 
APPELLANT 
versus 
LABH SINGH—P attire — 


RESPONDENT. 
Transfer of Property Act (IV of 1882), s. 108 (o)— 
Lessor and lessee—Iinterruption caused by paramount 
oumer—Lessee, remedy of. 


Where &lessee is interrupted in his enjoyment of 
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the demised premises and the interruption 
caused by the paramount owner of the property 
and not by a stranger, the lessor is bound to 
remove the interruption, and, ifhe fails to do so, 
he must indemnify the lessee. [p. 478, сої. 2.] , 

Defendant leased one of the bungas round the 
Golden Temple, of which he was the owner, to the 
plaintiff for use as a halwai’s shop on amawas 
days. The manager of the Golden Temple prevent. 
ed the plaintiff from using the bungas for the 
purpose for which ib had been leased to him : 

Held, that the defendant wasliable to indemnify 
the plaintiff. {p. 478, col. 2.] 


Sesond appeal from the deoree of the 
Distriot Judge, Amritsar, dated the 65th 
January 1920, reversing thatof the Munsif, 
First Olass, Amritsar, dated the 2156 Anguet 
1919. 

Lala Jagan Nath, for Mr. Bishen Narain, 
for the Appellant. 

Lala Tirath Ram, for the Respondent. 

JUDGMENT,—The fasts of the ease out 
of which the present seoond appeal arises 
are, to sll intenta and purposes, undisputed 
and are briefly as follows, Тһе defendant- 
appellant is the owner of one of the housos 
or bungas whish surround the tank situated 
in the enclosure of the Golden Temple at 
Tarn Taran. It has been the austoni in 
past years for halwats’ shops to be earried 
on in these buildings on the amawas fair 
days whieh ossur once a month. -Liabh 
Singh, plaintiff-respondent, took a lease of 
one of these buildings from the defendant- 
appellant for 11 months at a rent of 
Rs. 45 a month and paid the whole of 
the 11 months’ rent prior to taking posses- 
sion, He stated in the plaint that on the 
first amawas day when he went to open 
his shop.in the building in question he 
was prevented from doing aso by the manager 
of the Golden Temple and that on the 
gesond amawas day Һе was again prevented 
and fined. He, therefore, sued the defend. 
ant for Rs, 495, rent paid by him, and for 
Rs. 100, by way ofdamages. The first Court 
held that he was not entitled to resover 
anything from the defendant beaause he had 
been prevented bya third person, namaly 
the manager of the Golden” Temple,” from 
carrying on а halwaz’s shop in the building 
leased to him. The lower Appellate Court 
held that, having regard to the fasts, it did 
not appear that the plaintiff was ever put 
in possession of the leased property by 
the defendant beeause it was elearly the 
intention of the parties that the ‘premises 
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should be used as а halwat’s shop on 
eortain fixed days in the year and the plaint- 
iff had not used the premises withont inter- 
ruption on any one of those days. It 
further held that as the use of the shop 
for the purposes for whioh it was leased 
besame impossible owing to а reservoir 
being built in front of it by the manager 
‘of the Golden Temple, the agreement became 
yoid under sestion 56 of the Contrast Ast, 
and under sestion 65 the defendant was 
bound to restore the advantage whish he 
had gained under if, On both these grounds 
it gave the plaintiff a deoree for the amount 
of the rent paid by him, namely, Rs. 495. 

From this deoree the defendant has filed 
а sesond appeal in this Court and it is 
urged on his behalf that hedid not in the 
lease undertake that the plaintiff should 
be allowed the use of the leased property 
as a halwat’s shop and that he was not 
liable because the plaintiff had been pre- 
vented from so using it by a third person. 
‘In support of the appeal Lala Jagan Nath 
eited Devt Dayal v. Baini Ram (1) and 
Newby v. Sharpe (2). The first of these 
is distinguishable and in regard to the 
mesond it is во оіепё to say that the law 
is not the same in England as that laid 
down in section 108 of the . Transfer of 
Property Act. The lower Appellate Court 
admits in its judgment. that the plaintiff 
obtained the key of the shop from tne 
former lessee and, therefore, it is quite olear 
that he obtained possession so far as the 
lessor is oonserned. Moreover, from the 
pleadings of the parties it is quite clear 
that hedidobtain possession but was merely 
restrained from using the premises as A 
halwat's shop by the manager of the 
temple. 

Counselfor the respondent does not sup- 
port the lower Appellate Court's view as 
to the applisability of sestion 66 of the 
Contrast Act and, in my opinion, that 
geation does not apply because in the present 
.sase there was no contrast to do an act 
whish had become impossible. There ean, 
however, be no doubt that the plaintiff took 
8 lesse of the premises with the intention 
of earrying оп а halwa?'s shop іп them on 
the fair days avid the defendant knew 

(1) 51 Ind, Cas. 412; 42 Р, B. 1919. 


(2) (1878 8 Oh, D. 89; 471, J. Ch. 617; 38 L. T 
583; 26 W. К, 685, 
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perfeotly. well, that that was the plaintiff's 
intention. The rent stipulated for was a 
high one and it is clear that the plaintiff 
would never have agreed to pay that sum 
had he not hoped to make a profit by 
opening a halwa:'s shop. Respondent’s Counsel 
relies upon seetion 108 (c) of the Transfer 
of Property Act, which lays down that "the 
lessor shall be deemed to sontrast with 
the lessee that, if the latter pays the 
rent reserved by the lease and performs 
the contracts binding on the lessee, he may 
hold the property during the time limited by 
the lease without interruption.” This provis 
sion of the law was disenssed in Tayowa v. 
Gurshidappa (3), wherein it was held that 
the words “without interruption” in sea- 
tion 108, elause (c), of the Transfer of 
Property Act, give a lessees in India the 
same rights as he woild have under what 
is known in England as a sovenant for 
quiet enjoyment in an unquali&ed form. In 
other words, the lessee is protec:ed against 
interruption by whomsosver it is oscasioned, 
It was held that where the interruption 
is oaused by the paramount owner of the 
property, and not by a stranger, the lessor 
is bound to remove the interruption, and 
if he fails to do so, he must indemnify 
the lessee, Now, it has never been stated 
that the astion of the manager of tha 
temple in elosing the halwat’s shops waa 
tortious and that he had not the powerto 
elcse them, The Transfer of Property Ast 
no: doubt ia notin foroa in the Panjab but 
its priosiples are based upon justise and 
equity. Under sestion 108 (0), as « undere 
stand it, the defendant waa bound to ina 
demnify the plaintiff for the loss eaused to 
him by the action of the manager in for. 
bidding the opening of the halwii's shop. 
The desree of the lower Appellate Oourt 
is not eontrary to any Statute law and it 
appears to me to be in assordanse with 
the principles of justise and eq tity. 

The appeal fails and is dismissed with 
eosta, 


Appeal dismissed, 


(8) 25 В, 269; 2 Bom. L, R. 1070, 
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PATNA HIGH COURT. 
Privy Cousom APPrar No. 28 or 1920, 
February 2, 1921. 

Present :—Sir Dawson Miller, Kī., 
Chief Justiee,and Mr. Justice Adami, 
LACHMI NARAIN MARWARI— 
APPELLANT 
cereus 
BAL MAKUND MARWARI AND OTHERS 


—— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 109— 
Partition suit —Prelininary decree—Dismissal of suit 
for plaintiffs default—Order setting aside dismissal, 
whether final order. 


An order of the High Court setting aside an order 
„о? a Subordinate Court dismissing a partition suit 
for the plaintiff's default after a preliminary decree 
in the suit has been passed is a final order within the 
meaning of section 109 of the Civil Procedure Code, 
[p. 480, col. 1.] 


Applisation for leave to appeal to Privy 

' Council againet the deoision of Sir Dawson 

Miller, Kt,, Chief Justice, and Mr. Justiee 

-Mulliok, dated the 8th June 1920, setting aside 

the dearee of the Subordinate Judge, Ranahi, 
dated the 5th November 1919. 


Messrs. $, M. Mullick and P. О. Banerji, 
for the Appellant. 
Messrs, S. Ahmad and G. О, Pal, for the 
Respondents. : 
< ORDER. ` 
Micurr, O. J.—This is an applisation on 
behalf of the defendants seeking leave to 
appeal to His Majesty in Couneil from an 
order of this Oourt dated the 8th June 
1920, The order appealed from is an order 
setting aside a deoision of the Subordinate 
Judge dismissing the plaintiff’s suit for 
want of prosesution. The plaintiff brcught 
a suit for partition aud the suit eventually 
eame before the High Court and, by oon- 
sent of the parties, a preliminary desree 
was passed ordering partition of the pro- 
perty in question in four equal parte, the 
plaintiff and the other branehes of the 
family sash taking a fourth share in the 
property. The ease was then sent down 
to the lower Oourt for the purpose of 
effeating the partition and when the resord 
was received back in the Court of the 
Subordinate Judge he passed an order that 
the parties should take nesessary steps by 
the 5th November 1919. What the neses- 
Bary steps were to be taken at that time 
did not appear upon the fase of the order 
but the proliminary deeree had been passed 
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whereby the rights of the various parties 
had been determined in certain shares and, 
therefore, all that remained to be dona 
before the final deeree was passed by the ` 
Subordinate Court was that the property 
should be divided by metes and boundd 


and the shares of the various olaimantg 


ascertained. There were also  sertain 
questions which had been pending before the 
suit went on appeal to the High Qonrt 
upon the preliminary decree whioh had 
been stayed pending that appeal and whieh 
still remained to be determined by the 
lower Court. When the 5th November 
arrived, by whioh date it had been ordered 
that the parties should take the necessary 
steps, nobody appeared before the Jourt on ` 
‘behalf of the plaintiff and the learned 
Judge, purporting apparently to ast onder 
Order XVIJ, rule 2 or rule `8, dismissed the 
suit for want of proseoution. The effest of 
that dismissal of the suit, unless it should 
be set aside, was that the plaintiff ‘was 
preoluded from bringing a fresh aation and, 
further, he lost his right'to his óne-fourth 
share in the property on partition, The 
matter then same before this Court on re. 
vision and this Court held that the learned 
Judge was acting without jurisdietion in 
dismissing the suit on the ground of the 
non appearanee of the plaintiff or hia 
Pleader on the 5th November 1919 and tha 

all that had to be done upon that ossasion 
was some interlocutory matter and not 
the hearing of the suit in the Ordinary 
sense. The Court thereupon set aside, the 
order of the Subordinate Judge and dires:ed 
that the ease be restored to the file ofthe 
Subordinate Judge for hearing. 

The question for determination in the 
present appliention is, whether that order 
made by the High Court on the 8th June 
1920 is a final order within the meaning 
of seotion 109 of the Code of Civil Pro. 
eedure, such as would entitle the Court 
to grant a certificate for leave to appeal 
to His Majesty in Couneil There ів no 
question as tothe. value of .the property, 
whieh admittedly amounts to more than 
Rs, 10,000. A number of oases have been 
sited before us on both sides in support 
of the arguments of the respeetive parties 
and the view I take of the order which it 
is sought -to appeal from is that “it is in 
fact a final order aud one in respeet of - 
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whioh we ought to grant the certificate 
prayed for. The order of this Court uns 
doubtedly set aside what was in effect a 
final order and unless that order were set 
aside the result would be that the plaintiff 
whe, before the preliminary desree had 
been adjudged entitled to a partitionof a 
one-fourth share in the property, would no 
longer be entitled to a partition of such a 
share. The effest of the order of this 
Court was to determine that the plaintiff, 
notwithstanding the order which was made 
by the Subcrdinate Judge, was nevertheless 
still entitled to a partition of a one-fourth 
share in the property and to that extent 
it was, to my mind, а desision upon а 
eardinal point inthe sasa and one whieh 
finally affested the rights of the parties. 
The only decision whioh appears to be 
direstly in point upon a oase of this 
nature, whish has been drawn to our atten. 
tion, is that of Meghraj v. Вїйуаба Koer 
(1). That oase decided that an order by 
which a deores of dismissal of suit for 
default under Order IX, rule 8 of the Code 
of Civil Proeedure bas. been set aside, is a 
: final order within the meaning of section 
109 of that Code. The desision in that 
ease was delivered by Mr. Justice Mookerjee 
aud dealt with in this manner:— 

“The order of this Court sets aside the 
final deoree of the origins] Court which 
was in favour of the appellant. Before the 
decree was set aside, he was in the position 
that the litigation against him had finally 
terminated. The position now is, that he 
has been deprived of the benefit of the 
final deoree and the suit as against him is 
to be tried. | 

“An order whish has this effect may, we 
think, be regarded as a final order within 
the meaning of section 109 of the Code." 

The learned Judge then referred to the 
“ease of Rat Radha Kishen v. 
Jaunpore (2). That oase has been relied 

“upon by the respondents, the defendants in 
the suit, as an authority in their favour. 
In my opinion, the desision in Hat Radha 
Kishen's case (2) does not determine the ques. 
tion whish has to be determined in the 
present oase, That was a case where an 
application by the defendant under section 
(1) 28 Ind, Cas. 567; 21 O. L. J. 279. 


(2) 28 I. A. 28; 23 A, 220; 6 О, W, N. 153; 11 M. L, 
1; 65; 8 Bom, L, В, 78 (Р. С.). 
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108 of the Civil Prosedure Code then in 
forse for an order setting aside the decree 
issued was disallowed without the Court 
being satisfied by avy investigation as to 
whether or not the defendant had been pre- 
vented by any suffisient aause from appear- 
ing when the suit was called on for hearing. 
The High Court on appeal reversed the 
order holding that the desree was an eg- 
parte one within the meaning of seation 108 
and remanded the oase under section 562 
of the Civil Prosedure Code to be disposed 
of on the merits. It is to be observed in 
that case that their Lordships of the Privy 
Council treated the order of the High 
Court not as an order setting aside the 
decree but as an order setting aside the 
deeision of the lower Court in whish it had 
refused to acsede to the applisation of the 
defendant and ordered the matter to bere- 
tried again upon a consideration of whether 
ог not any suffisient oause had been shown 
for non-appearanee. ‘ Had it been an order 
restoring or setting aside a deoreo, the desision 
in that oase might have been very differ. 
ent. Their Lordships say: The appellant 
represents that by this order the High 
Court have set aside the deoree of the 19th 
Marah 1896, and have remanded the original 
suit to be disposed of on the merits. The 
respondents disolaim for the order any 
such sweeping effect and hold that what 
is remanded is merely the applisation im- 
mediately before the Court, to wit the 
application to set aside the deoree, and that 
it is this application which the Subordinate 
Judge will under the remand proceed to 
dispose of, by allowing the respondent to 
endeavour to satisfy him of the  eonditions 
spesified in section 108, and then if this 
be done by setting aside the deeree. Their 
Lordships are clearly of opinion that the 
respondent’s is the just construsticn of the 
order of the High OCourt," and upon that 
basis they proseeded to deal with it and 
eame to the conelusion that the order of 
the High Court was a purely interlooutory 
order and did not decide the rights of the 
parties which still remained to be desided 
by the Subordinate Judge upon hearing 
the application aecording to law. The differ- 
ence between that case and the present 
ease is that the orderof this Court was an 
order setting aside an order dismissing the 
suit and not an order diresting the Judge 
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HAR PARSHAD-DALIP SINGH V, SEWA RAM-JADO BAI, 


‘to re.hear an application to dismiss the suit. 
In my opinion, following the decision in 
' Meghraj v. Bidyabaii Koer} (1), the proper 
eonelusion to arrive at is that the order 
of this Court was a final order, and that 
a seriifiante should be granted that the 
ease complies with the provisions of section 
110 of the Civil Prosedure Code. 
Anami, J.—I agree. - 
` Order accordingly. 


LAHORE HIGH COURT. 
Civi; Reviston Petition No, 537 or 1920, 
December 23, 1920, 

Present :—Mr. Justioe Abdul Raoof, 
Tur Snor HAR PARSHAD-DALIP 
SINGH, тнкопен DALIP SINGH AND 
ANOTHER— DEFENDANTS — PETITIONERS 
versus 
Tar Suor SEWA RAM-JADO RAT, 
THROUGH SEWA RAM AND ANOTBER— 

PLAtn TIFF — RESPONDENTS, 

Civil Procedure Code (Act V of 1908), ss. 20, 115—~ 
Jurisdiction —Sale of goods—Suit for damages—Place 
of suing—Interlocutory order—Revision, whether 
lies, 


Plaintiff residing at M. ordered ‘certain goods from 


defendant who carried on business at S. Plaintiff - 


sued defendant at M. for damages on the allegation 
that the goods supplied were short in quantity and 
inferior in quality, Defendant objected that the 
cause of action having arisen at S.; the Court at M. 
had no jurisdiction to hear the suit, This objection 
was overruled. On revision: 

Held, (1) that the cause of action arose at S. and 
that, therefore, the Court at M, had no jurisdiction to 
hear the suit: 

(2 thatthe High Court had jurisdiction in revision 
to set aside an interlocutory order, and that that 
jurisdiction ought to be exercised in this case, 


Petition, under section 44 of Aot IV of 
1919, for revision of the order of the Munsif, 
First Olass, Leiah, Distrist Muzaffargarh, 
dated the 15th June 1920. 


Bakhshi Tek Ohand, for Lala Fakir Ohand,- 


for the Petitioners. 
Mr. Devi Dayal, for the Respondents, 
JUDGMENT.—Sewa Ram and Jadoo Rai 
of Leiah, District Muzaffargarb, sent a 
telegram to Messrs. Har Parshad and Dalip 
Singh, Commission Agents, residing at Sonepat, 
District Rohtak, requesting them to pur- 
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ehase 275 maunds of black sugar. Sewa 
Ram and Jadoo Rai are the plaintiffs in 
this ease. They same into Court on the 
allegation that the sugar sent by the de. 
fendants was short in quantity and inferior 
in quality, They, therefore, claimed damages 
from the defendants, and a suit was institut- 
ed in the Court.of the Mansif at Loiah. 
The defendants raised the question of want 
of jurisdiction on the allegation that the 
cause of action had arisen at Sonepat. The 
Court framed а preliminary issue on this 
point and overruled the objestion holding 
that a part of the cause of action had. 
scorned at Leiah. The defendants have 
oome up in revision objecting to the desision 
of the Court below on this preliminary 


| point, 


Two questions arise for consideration, viz,, 
(1) whether this Court ought to interfere 
in revision with an interloeutory order; and 
(2) whether, on the fasts diselosed in this 
ease, the Leiah Court had jurisdiction, It. 
is not nesessary to write a detailed judg- 
ment in this oase as both the points raised 
are fally eovered by a resent deoision of 
this Court in Firm Damri Shah-Thakar Ram 
v. Firm Киз Mal-Dogar Mal (1). The 
facts were almost similar and the learned 
Judge of this Court held that the place of 
residence of the defendant was the place 
where the eause of aotion arose. The 
learned Judge also teld that, "although 
this Court does not ordinarily interfere with 
interlosutory orders, yet іп exceptional enses 
it does interfere with sush orders.” The 
head-note attaehed to the report fully deals 
with all the points dealt with in the 
judgment and runs as follows :— 

“The plaintiffe, who resided at Ludhiana, 
sent orders to the defendants, who resided 
at Darbhanga, for the purohase of a large 
quantity of oileakes, The plaintiffs alleged 
that the goods supplied were of inferior 
quality and they accordingly instituted this 
suit for  eompensation for the loss at 
Ludhiana. The defendants plegded that the 
Uourt in Ludhiana had no jurisdiction to 
try the suit. It appeared that the plaint- 
iffs had remitted a part of the pnrohase. 
money to Darbhanga but-the defendants 
were unwilling to despatsh the gooda without 
payment and suggested that the Railway 


(1) 21.1, J, 555, 
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Receipts should be sent V. P.P. To this 
the plaintiffs agreed but subsequently, when 
it was found that the Posh Office did not 
issue в У. Р.-Р. for а sum in excess 
of Hs, 1,000, the sum payable by the 
plaintiffs being Rs, 7,070, they sent reseipts 
through an agent of their own who obtained 
payment in Ludhiana : 

“Held, that the Court at Ludhiana had 
no jurisdiction to entertain the snit, 

- “Salig Ram v. Ohuba Mal (2) followed. 
Boswck & Оо, v. Mandlestan (8) distinguished. 

"Held, also, that where payment was, 
according to the contrast, to be made in one 
place. but was made in another owing to 
the plaintiffs’ own defanlt, advantage cannot 
be taken of that fast to give him a shoice 
of jurisdiction. 

" Held, further, that the High Court has 
power: to interfere with interlooutory orders 
in exceptional eager, and the present sase 
is one in which interference is demanded 
as, if the oase proceeds in Ludhiana, there 
will be irreparable waste not only of time 
and money of the defendants but also of the 
time of the Punjab Courts." 

The decision in Salig Ham v. Ohuba Mal 
(2) aldo lays down a similar rule Having 
regard to the decisions in these two oases, 
X must аѕсерё this petition for revision and 
Bet aside the desision of the Court below, The 
Court. is direeted to return the plaint to the 
plaintiff to be presented to the proper 
Court. The petitioner is ontitled to his 
costs. г 

Petition accepted. 


(2) 11 Ind. Cas, 712; 84 A, 49, 8 Td L, J, 1160. 
(8) 70 P. В. 1906; 128 P, W. R. 1900. 


PATNA HIGH COURT. 
APPEAL FROM ÁPPRLLATE Deoram No 812 
er 1919, 
Jannary 18, 1921, 
Present:— Mr. Justice Das, 
Babu GOBIND PRASAD THAKUR 
|o PLAMETIFF—ÀPPELLANT 
versus 

OHATTARBHUJ THAKUR AND OTHERS 

DEPENDANTS— RESPONDENTS, 
Record of Rights, entry in, rebuttal of, proof ef— 
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Admission of opposite party, when can be relied on— 
Hindu Law—Joint familgy—Beparation —Presumption— 
Burden of proof. 


When a circumstance is relied upon as negativ- 
ing the presumption of the correctness of the Record 
of Rights, that circumstance must поё опу be incon- 
sistent with the Record of Rights, but it must be in- 
capable of explanation upon any other reasonable 
hypothesis than that the Record of Rights must be 
wrong. [p. 488, col. 1.] 

When reliance is placed upon an admission made 
by & witness examined by the opposite party, -the 
whole of the admission must be taken into considera. 
tion. Гр. 488, col, 2,] 

Where in the case of a joint Hindu family one 
party admita separation prior to the institution of 
the suit, the onus is stil on the party who relies 
upon separation prior to the date of a certain trans- 
action to establish that the separation did take 
place before the date of that transaction. [p 488, 
col. 2.] 


Appeal from a десівіоп of thé District 
Judge, Mczufferpur, dated the 9th August 
1919, affirming that of the Munsif, First Court, 
Mozufferpur, dated the 21st Masah 1919. 

Mr. Lakshmi Narain Singh, for the Ap.. 
pellant. 


Mr, Jalgàbind Prasad Sinha, for the Re- 
spondents, | 
JUDGMENT.—This was в suit by the 


appellant for reeovery of joint possession of 
certain land specified in the plaint, His oase 
was that he and the defendants first party 
‘were jointly resorded in respect of this land 
in the Resord of Rights and that they have 
a joint title to this land. The land was 
in 1895, when the Record of Rights was 


:finally published, in the possession of Bachu 


Thakur under two mortgage-bonds, Bachu 
Thakur was resorded in the Reeord of 
Rights as mortgagee in possession, In 1909 
the mortgagee was. paid off, and, aecording 
to the allegation of the plaintiff, he and 
the defendants first party reoovered joint 
possession of the property. The plaintiff's | 
case is that, he was subsequently dispossessed 
and he accordingly instituted the suit out 
of whieh this appeal arises for resovery 
of joint possession. 

The Besord of Rights is undoubtedly in. 
favour of the plaintiff, and the whole 
question in this ease is, has the presumption 
afforded by the Record of Rights been. 
rebutted by the evidenss in the sane, The 
learned Judge does аву that it has been 
rebutted and if that finding is a legal find. 
ing then it is binding on me in sesond appeal. 

‘The learned Judge in dealing with the. 
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evidenoe started by disoarding all the oral 
evidense in the cease. He said that it was 
worthless and should not be considered at 
all, Then he said that his desision must 
depend upon fhe dooumentary evidence 
which consisted of the Reoord of Rights, 
the two mortgage documents, and the chalan 
by whioh the mortgage-money was paid 
‘into Court, His view is that the two 
mortgage dcouments and the chalan rebutted 
the presumption of the sorrestnesa of the 
Record of Rights. Now, in my view if is 
impessiblé #0 hold without proof that the 
family was separate that those doeuments 
sould possibly rebut the presumption of 
the correatness of the Resord of Rights. 
It is quite truo that the mortgage-bonda 
were exesuted by Banai Thakur, the an- 
déstor of the defendants ‘first party, But 
they would be exeeuted by Bansi Thakar, 
if Bansi Thakur was the karia of the 
joint family and the family was joint. 
In my view, when a circumstances is relied 
.ùpon Hs negativing the presumption of thé 
éorréstness of the Record of Rights, that 
Oiroumstanae must not only be inconsistent 
with the Record of Righte, but insapabloe of 
explanation upon any other reasonable 
hypothesia than that the Rssord of Rights 
riust be worng. Oan it be said then that there 
is апу conflist between the mortgage-bonds 
and the Resord of Rights ? The mortgage- 
bonds were exesnted by Bansi Thakar, the 
aucestor of defendants first party, and the 
argument 18 that, in so far as the mortgage- 
bonds show that the property belonged to 
Bansi Thakur, there is a olear sonfist 
between thèse dosuments and the Resord 
of. Rights. 
was the proper person to exesute the bonds 
on behalf of the entire joint family, and, 
provided 16 is established that, at the time 
when the bonds were exeonted, the plaintiffs 
and the defendants first party were all joint, 
there’ is no inoeonsistensy whatever between 
the’ mortgage-bonds 
Rights. The chalan stands on no better 
footing. If the family were joint, and Bansi 
Thakur was the karta of the joint family 
then thechalan would undoubtedly be in the 
name of Bansi Thakur. That, again, is a oir: 
eumstanee consistent both with the sase of 
the plaintiff and the defendants and cannot 
ba relied on as negativing the presumption 
of the sorreotness of the Resord of Rights; 
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and the Record of 


498 


but, of course, if the family was separate, 
then the oase will stand on a different 
footing altogether, The parties were 
members of a joint Hindu Mitakshara 
family and the presumption is that they 
are joint, and it is necessary for tha 
party who alleges separation to prove 
separation ; bab the ease is complicated by 
the faot that the plaintiff in the first 
paragraph of the plaint admits that they 
were separate. And thé whole question 
ia, did this separation take plass before 
the mortgage dosuments were executed, 
or did ib take plase after the mortgage 
doonmenis were exesuted P It has been held 
by the Fall Bensh ofthis Cours that when 
the plaintiff admits separation prior to the 
institution of the suit, the onus is still 
on the defendants who rely upon separation 
prior to the date of a eertain transastion 
to establish that the sparation did take plaes 
before the date of that ийи: Капһъ 
Lal v. Palu Sahu (1) 


I find that it is impossible to dispose 
of this appeal on the materials that are 
before me, The ciroumstanses that are relied 
upon by the learned Judgeas rébutting the 
presumption of the воггевёпевв of the Reoord 
of Rights are insonslusive, unless there ia в 
finding that they were in fast separate, 
The learned Judge does say in one portion 
of hig judgment that the évidenee of witness 
No, 1 for the plaintiff ‘ supports to some 
extent the defendants’ ease that their 
branch of the family separated from the 
plaintiffs in their grand-fathers’ time ;” 
butit is as well to point out that the admis- 
sion relied upon by the learned Judge, if 
the whole statement is taken into sonsider- 
ation, does not support the oase of the 
defendant. If you ara going to rely upon 
the admission made by a witness examined 
by the opposite party, you must take the 
whole of the admission into consideration, 
and, in my. view, it is impossible to separate 
one portion from the other. 

I must allow the appeal set aside the 
judgment and decree passed “by the learned 
District Judge, and remand the ode tó hini 
for disposal. 

Now, it is nesessary, for the Таспа 
Judge іп the first plase to some to à 


(1) 67 Ind. Cas. 353; 5 P. L, 1. 621; 1P. І, T, 546; 
2 U. P. L. R. (Pat) 1 i; (1920) Pat, 805. 
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sonslusion on the question when the separa- 
‘tion between the two branches actually took 
place, If it did take place before the 
mortgage transactions in question, then, of 
course, the plaintiff's suit must fail If, 
on the contrary, 16 took place sinse the 
mortgage transaction in question, then there 
is no ineonsistency between the mortgage- 
bonds and the chalan on the one hand and 
the Resord of Rights on the other, and 
the oase must be desided on evidence. 

I make no order as to the sosts incurred 
in this Oourt. The aostsineurred in the 
Courts below will abide the result and will 
be disposed of by.thelower Appellate Court. 


Appeal allowed, 


LAHORE HIGH COURT. р 
бксонр Оти, Appean No. 510 or 1920, 
Desember 22, 1920. 
Present :— Mr. Justice Soott-Smith, 
MITHA MAU AND ANOTHER—PLAINTIFFS 
APPELLANTS 
‹ . Versus 
. SHIV RAM AND ANOTHER —DEFERDANTS 
$ 200 —HBEBPONDENTS, 
: Registration Act (XVI of 1908), s. 17-—Document 
reciting what has been done in respect of certain 
property, whether compulsorily — registrable — Hindu 
Law—Joint family—Compromise entered 
manager, whether binding on other members, 


into by 


_A document which does not of itself effect any 


partition of immoveable property, butis merely a 
récital of what has been done in regard to certain 
rs does nob require registration. [p, 485, cols, 
1&2. 

‚А. deed of compromise affecting immoveable pro- 
perty binds nob only the parties who actually 
sign it, butitalso binds the other parties to the 
suit: who stand by and do not object to it fora 
long time. [p. 485, col, 2; p. 486, col. 1.] 

The manager of a joint Hindu family is entitled 
to represent the co-parcenary in all suits and pro- 
ceedings affecting its interests, to make contracts, 
to refer to arbitration, to compromise any claim or 
dispute affecting it, and generally to do all such 
acts ns he may consider necessary or to its benefit, 
Гр. 486, col. 1.] 
` Sesond appeal from the déeres of the Distrist 
Judge, Attosk at Campbellpur, dated the 
20th Ostober 1920, reversing that of the 
Subordinate Jadge,- First Olass, Attock at 


Campbellpur, dated the 18th May 1919. 
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Lala Durga Das, for the Appellants. 

Mr. M. S. Bhagat, for the Respondents. 

JUDGMENT,—The following pedigree- 
table will be useful for the better under- 
standing of the facts of the oase out of which 
the present appeal arises :— · 


Suam Das 
E 


Maya Das=Musammat Devi Ditta Mal 





Saraswati, 
f л 
Mitha Mal, Narain Das, 
Plaintiff, Plaintitf. 


In 1904 Mitha Mal brought a suit 
against Musammat Saraswati and her brother, 
Shiv Ram, for a deelaration that an aliona- 
tion by Musammat Saraswati, widow of 
Maya Das, in favour of her brother of 
oertain moveable property should not affeot 
-his reversionary rights, and for an ine 
junction restraining Musammat Saraswati 
from alienating her deceased husband's 
property, Upon an objection taken by the 
defendants Narain Das, brother of Mitha 
Mal, who had not joined in bringing the 
suit, was impleaded ав в defendant. Mitha 
Mal at that time stated that Narain Das 
had become a jagir and had abandoned 
worldly affairs. That suit was withdrawn 
with the leave of the Court on the 10th 
May 1906, and the finding is that the 
suit was withdrawn in sonsequence of an 
agreement between the parties dated the 
17th Maroh 1906. The present suit. was 
brought for the possession of thres houses 
said to have been left by Musammat Saras- 
wati who died two months before the 
institution of the suit in April 1918. It is 
admitted, however, that only one house is 
in possession of the defendants and I am 
only concerned with that in the present 
appeal. The plaintiffs’ suit having been 
dismissed by the lower Appellate Оопгё 
they have fled a sesond appeal in this 
Court, 


It was conceded in the lower Appellate 
Court, and is not denied now, that the 
house in dispute was gifted by Musammat 
Saraswati to Bawa Lachhman Das when she 
was ill in 1903. lt is now in possession 
of Shiv Ram, the brother of Musammat 
Saraswati, who, aesording to his Counsel's 
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admission in the Trial Court, purchased it 
in the name of his wife from the donee. 
A deed of sale relating to this house in 
favour of Musamma? Surasnwati'a husband is 
on the record and an endorsement on the 
baok of it showa that it was transferred 
to Shiv Ram’s wife on the 18th Bisakh 
Sambat 1968, eorresponding to the 20th 
April 1911. Тһе lower -Appellete Court 
has found that under the agreement of the 
17th Marsh 1906 Mitha Mal aequieseed in 
the gift in favour of Bawa Lashhman Das 
and that he, therefore, sannot now olaim it 
from, anyone who has acquired: it from the 
donee. 

The first point argued before me was, 
whether the agreement of the 17th Maroh 
1906 was inadmissible for want of registra. 
iion. · І have considered this deed very 
earefully and I have no doubt that the 
Jower Appellate Court has rightly held 
‘that it does not require registration besause 
it does not of itself, within the terms of 
section 17 ofthe Registration Aot, purport 
or operate to oreate or deslare, whether in 
present or in future, any right, title or 
interest to or in immoveable property. It 
refers to the case at that time pending 
in the Oourt and states that the parties 
have come to terms. 1% goes on to state 
that Musammai Saraswati has given posses- 
aior of two houses to Mitha Mal and that 
the latter will have no conneotion with the 
rest of her property so long as she lives, 
and that after her death he and - Narain 
Das, his brother, will be the owners of any 
property whioh remains. In regard to the 
house gifted to Bawa Lachhman Das the 
words are: “jo makan Musammat Saraswati 
maskurah ne Bawa Lachhman Das wa Ram 
Das ko pun diya hua, us makan ke malik 
Bawa maskurah honge aur apne pus rakhenge. 
Shw Ram us makan ko kharid ma karega. 
Agar shiv Ram mashur kharid karega to 
muzhir dawa karega,” Lala Durga Das urgas 
that this deed is in reality a deed eifeet- 
ing partition of immoveable property and 
that, therefore, it requires registration as 
the property soncerned is worth more than 
Rs. 100. I am unable, however, to accept 
this view. As to the nature of the docu- 
ment, it does not of itself effect any parti- 
tion of immoveable property, but is merely 
a recital of what has been done in regard 
to certain property. - I, therefore, hold that 
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registration of it is not compulsory and it 
has rightly been admitted in evidences, 

The next argument of Lala Durga Das 
was, that Mitha Mal’s aeqniessence in .the 
gift to Bawa Lachhman Das was а sondi- 
tional one, the oondition being that the 
property gifted was not to be bought by 
Shiv Ham. It is true that Mitha Mal, 
after stating his acquieseence in the . gift, 
goes on to say that Shiv Ram will not 
buy the house and thatif Shiy Ram does 
buy it, then he (Mitha Mal) will make a 
olaim, He does not state what sort of 
slaim he will make, In my opinion, this 
elause in the deed annot be taken as 
qualifying his acquiescence in the gift, 
Mitha Mal aoguiesaed in the gift in oon- 
sideration of the faot that possession of the 
rest of Musammat Saraswati’s immovenble 
property was given to him then and there. 
He was not entitled to the possession of it 
until after her death bnt in sonsideration 
of getting immediate possession he aequiessed 
in the gift to Bawa Laehhman Das, In 
my opinion, his acquiescence must be eon: 
sidered to have been absolute and there- 
after Bawa Laohhman Das could deal with 
the property in апу way.he pleased, 


The remaining question ie, whether Narain 
Das is bound by the agreement entered 
into by Mitha Mal alone. Now, in the 
previous suit Mitha Mal said that Narain 
Das had become a faqir. Narain Das never 
appeared in that case or in the present 
ease in the Trial Court and apparently has 
taken no interest in the litigation, If he 
has besome a fagir, he has abandoned 
worldly affaire; if he has not, then he is 
presumably joint with his elder brother, 
Mitha Mal. Mitha Mal purported to bind 
Narain Das by the agreement of Mareh 
1906. Narain Das, asalready stated, was 
made a party to the previons suit, and 
he has never at any time come forward to 
objeat to the compromise made during the 
pendency of that suit, The arrangement 
was a family one and I think it must be 
taker, under the oirenmefances, he ав. 
guiessed init. In the oase reported ва 
Amin Chand v. Devi Ditta (1) it was 
held that “a razinama or deed of som. 
promise affecting immoveable property does 


(1) 11 Ind, Cas, 409; 90 P, W. R. 1011, 
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not only bind the parties who actually 
sign it, but also binds the other parties to 
the suit who stand by, and do not object 
“to it for & long time,” In the Hindu Code 
by Gour, at page 511, the manager of а 
joint Hindu family is said to be entitled 
to represené the co-pareenary in all suits 
and proceedings affecting its interests, to 
make 'sontraeta, io refer to arbitration, to 
sompromise any claim or dispute affecting 
it “and generally to'do all suol acts as he 
may consider negessary or to its benefit. 
Similarly, i in Treyelyan's Hindu Law, sesond 
Edition, at page 277, it is stated that the 
manager in the absense of fraud or collusion 
oan bind the joint family estate by a com- 
promise. In Ramdas Ohabildas v. ам 
Lalleobhoy (2):i& was laid down that, ‘ 
family arrangements the father representa 
and has power to bind bis minor sons, in 
the absetioe of fraud or other sireumstances 
sufficient in law to vitiate the transaction.” 
It was pointed out that, "in such a ense 
what has to be looked to is whether, 
haying regard to the oirsumstanees surround- 
ing the transaction and its objeot, the 
father acted so as to bind both himself 
and his minor sons,” Having regard to 
these aüthorities and to all the oircum- 
stances of the oase, I think it must be held 
that Mitha Mal had full power to make 
the compromise both on behalf of himself 
abd his brother, and the fact that the 
latter for many years never raised any 
objestion is a ground for holding that he 
acquiesced in it. It is also worthy of note 
that the fact that Narain Das did not 
join in the agreement was not made a 
ground of attack in tke present suit, 
There were no pleadings in regard to it 
and, consequently, no issue was framed on 
the point. It was only raised at the time 
cf arguments, J, therefore, fully agree 
with the decision of the lower Appellate 
Court and diemies the appeal with acste, 


Arpeal dismissed, 
‚ (2) 7 Ind, Сав, 184; 12 Bom, L, В, 621, 
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PATNA HIGH COURT. 
APPBAL FROM ORIGINAL Decase No. 17 
or 1918. 

January 28, 1921, NE 
Present :—Mr. Justice Das and 
Mr. Justiae Ross, 
Babu SUDARSHAN PRASHAD 
NARAIN SINGH-—PrarxTIFE = 


APPELLANT 
versus | 
BARJUG SINGH ann orgg8S—DEFANDANTS 
—— RESPONDENTS. 
Hindu Law—Widow, alienation by— Necessity— 


Burden of proof, 


Where a widow purporta to alienate a portion of 
her husband's property in order to meet expenses 
of litigation inourred for the protection ‘of the estate 
against a hostile attack, necessity ig not established 
unless it is proved that аў the time the money was 
actually advanced there was no money in the coffer 


. sufficient for the protection of the estate, and it is 


fer the creditor to establish that there were no funds 
inthe hands of the widow ‘sufficient for the protec. 


. tion of the estate against the hostile attack, 


[p. 488, col. 2.] 
Appeal from a desision of the Subordinate 
Judge, Muzafferpur, dated the 31st July 1917, 


Mr. Saresh? Okaran Mitter, for Mr. Batkuntha 
Nath Mitter, for the Appellant. 

Mesers. Ganesh Dutta Singh and Jalgobind 
Prasad Singh, for the Respondents. 


JUDGMENT, 

Рав, J —On the '6th cf Desember 1995 
Musammct Ram Nandan Koer executed в 
sarreshgt leaee in respeot of the property 
in dispuie and three other properties in 
favour of Gandoar Singh ard Bramhdeo 
Narain.Singh to eecure a loan of Re, 1,397.8.4, 
On the 20th cf August 1£02 she sold tho 
property in dispute to Brambdco Narain 
Singh for the sum of Re, 1,500, On the 
22nd cf December 1915 this action was 
commenced by the plaintiff as the reyersion.- 
ary heir of the last male holder of the 
estate for getting aside the alienation made by 
the lady in fav: nr of Bramhdeo Narain Singh 
ard for certain other reliefs, The learned Sub- 
ordinate Judge, in the course of a very eareful 
judgment, considered all the evidence in the 
свео ard came to the cone!usion that the 
plaintiff was rot entitled to have the aliena. 
tion cet aside. In my view, the judgment 
ef ihe learred Subordinate Judge is right 
and ought to be sustained. 

The onus is undoubtedly on the ereditor 
to establish that there was a necessity, to 
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raise the loan, but it must be remembered 
that this aetion was brought поё only 
‘after the death of the reversioner im- 
mediately entitled to suesead to the estate, 
but aetually nearly 12 years after the death 
of. the widow. The position at the time 
when the action was heard was that the 
widow and Bramhdeo Narain were both 
dead and that Gandour Singh, the only 
peraon who could give evidence in favour 
of legal nesessity, was sertainly not on 
friendly terms with Bramhdeo Narain, the 
purchaser of the property. That is the 
position, and, therefore, the astion having 
been brought nearly 12 years after the 
death of the widow, and nearly 20 years 
after the date of the mortgage transaction, 
we are bound fo consider the reoitals in the 
document in relation tothe fasts established 
in the ease. 

Therefore, it is, in the first place, neses- 
sary to consider the recital in the mortgage- 
bond (Exhibit P). The resital із as 
follows:—"À sum of Rs, 1,397.3 4 aa deoretal 
money on aseouni of principal with interest 
and costs was found to bs justly due by ms 
to Sarjug Singh and others, desres-holders, 
under deores No. 40 of 1881, dated 29th May 
1882 passed by the Court of first instanse 
and under decree No, 45 of 1882, dated 17:h 
February 1885 passed. by the Distriob Ap. 
pellate Oonrt and (also) wundsr dasree 
No. 1011 of 1885, dated ldh. May 1837, 
passed on appsal by the Hon’ble High 
Oourt, and I paid to ths desres holders од 
the 15th Fabruary 1895 Rs. 470 towards 
it (the amount dua) on taking a loan from 
Gandour Singh and Bramhdeo Narain Singh, 
rasidents and 
Mouza Madhopur, Pergana Rati, and paid 
the same to the aforesaid. Now Ra. 997.3-4, 
principal with intereat up to 164h Dasem. 
bar 1895 is due by me, the execatant, as 
desratal money for the aatisfastion of whish 
‘my residential house inslading 10 béghas 
of land situate in Monza Dharphari, Pergana 
Rati has been put up for sale to bs held 
on the 16th Desember 1895, It is ap» 
prehended that I, the exeontant, will bə 
put to loss on aseonnt of the sale of ths 
house inolading 10 bighas of my land, as 
it is impossible for me, the exesutant, to 
pay .off at present the dearetal money due 
to the aforesaid deores-holders without 
exesuting. & zarpsshgt thicca palta, I, the 
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exesnlant, have, therefore, of my own free 
will and aesord in a sound state of body and 
mind, eto., ots." The recital in the sale-degd 
(Exhibit C) is as follows: "A sum of 
Rs, 1,397 8 4 is payable by me, the ex- 
ecutant, to Gandour Singh and Bramhdeo 
Narain Singh of Madhopur Buzarg, Pergana 
Rati, under a registered earpeshgt thicca 
рана dated the {2th Dasember 1895 axeauted 
by me, theexecutant, and at present also I 
stand in need of Rs. 102-12-8 for meeting 
my necessary household expenses, ets, T, 
therefore, made a request to  Bramhdeo 
Narain Singh, eto., to get back the sargeshgd 
deed  exeented by me, on payment of 
Rs, 698-9-8 ont of Rs, 1,397-3-4 to Gandour 
Singh aforesaid, to  dedust the amount 
of Rs. 6989-8 due to him and to pay 
ihe balanse Rs, 102-12-8, in sash to ma, 
Accordingly, theaforesaid Bramhdeo Narain 
Singh and others aoseded fo my request. 
Therefore, I, the exssufan*, have of my 
own free will and acoord, in & sound atate 
of body and mind, eto., eto.” 

There oan be no doubt whatever that if 
the resitals in these deeds are eorrest then 
if she was entitled to insur the expanses 
in connestion with the litigation whieh is 
referred to in the zarzeshgi deed, there 
was а valid пеззэзііу for her to raisa thg 
Two2 ques. 
‘tion’, ther, have to be considered by ma 
ia dealing with the appeal; firi, whether 
the widow was entitled to insur tha ex. 
panzes ia G2nne3jio3 with tha  litigatioa 
rafarred tə ia tha arpshgi leas», and, 
ssconily, did she in fas$ insar these 
expanses P 

The fire quəsiioa that has basa argaed 
before us by Mz. Sharoshi Oharan Mittor 
on babal? of ths appellaut is that she was 


“nos band to insae any erpsn»si in o- 


nastion with tha litigation whioh is raforred 
to in the zarreshgi desd, 

It із nasessary, tharefora, to aonsidar what 
wai tha litigation in connestion with which 
sha incurred tha expenses. Ib appeara from 
tha evidenos in the reaord thas har hug. 
band, Kamala Prasad, and tha оз sharers of 
Kamala Prasad, insluding the father of tha 
plaintiff, obtained a desraa for possossion of 
aartain char lands аз appertaining £o the 
estate of Kamala Prasad and his so sharers. 
There was an appsal by the defendanta 
in thai astion and that appeal was gom. 
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romised on certain terms out of Court. 
Ld dompromise was not filed in Court, but 
there вап be no doubt, and it has been 


found by the’ Court in a. subsequent litiga- ` 


tion, | "that а compromise was in faot effected 
piamen. the .parties, by virtue of which 

amala Prasad and his oo-sharers got a 
nertain- portion of the disputed land, they 
agreeing . to give up the remaining portion 
vf the. lands to the defendants. It further 
appears that Kamala Prasad and his o0- 
sharers exeouted the deoroe for possession 
.pnd aotually resovered possession of the 
entire. area before the sompromise wasar- 
‘rived at, and refused to make over possession 
of any portion of the land in terms of the 
sompromise after the compromise was effected 
between the parties. Kamala Prasad sub- 
sequently died and his widow sontinued to be 
‚їп possession of the property whieh was in 
dispute in that litigation. The result was 
that the defendants in that litigation insti- 
tuted ‚8 suit, against the widow of Kamala 
Prasad and the other eo-sharer landlords 
for possession of the property whioh was 
adjudged to them by the sompromise arrived 
at between the parties, All the oo-sharers 
inoluding the widow defended that action and, 
ultimately, the litigation ended unfavour- 
ably to the widow and her eo-sharers and 
a deeree for costs was passed against the 
‘widow and her oo-sharera, The argument 
of Mr. Saroshi Charan Mitter is this, The 
eompromise having given a portion of the 
land which was in dispute in that litiga- 
tion to the .opposite party she had no 
. business to defend the nation whioh was 
instituted by the opposite party for posses- 
sion of that portion of .the land. In my 
view. this argument is unsustainable. By 
“an aet of her husband the property in 
dispute had besome annexed to the estate 
which маз of the husband. At the time 
“when Kamala Prasad died the, property 
which was in dispute in that litigation was 

part of the property left by Kamala 
Prasad and in my view it was her olear 
duty to defend the property against a 
hostile attack made on that property by the 
opposite party. It is quite true that it was 
subsequently held in that litigation that her 
husband had {o title to the property but 
when the section was actually brought against 
her she sould: not possibly assume that her 
husband's aot was unjustifiable and that he 
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had no title whatever to the land, Ав & 
widow in possession of the property it was 
her duty to defend the property against any 
hostile attask that was made on that pro- 
perty. I hold, therefore, that she was 
within her rights in defending her title to 
the property against the aftaek made on 
her title by the plaintiffs in that litigation 
and that the desreo for возів was a deeree 
that, was binding on her not personally but 
as representing the estate in her hand. 


The next question that has been argued 
before us by Mr. Saroshi Charan Mitter is 
that, she had euffisient funda in her posses. 
sion from whish she sould have paid с 
the desretal amount, I take it to be the 
settled law that nesessity is not: established 
unless it is proved that, at the time the money 
was actually advanced, there was no money in 
the coffer suffisient for the protestion of the 
estate. Dharam Ohand Lal y. Bhawant Misrain 
(1). Itake it alsoto be the settled law 
that the onus is upon the oreditor to establish 
that there was no fund in the hands of the 
widow sufficient for the protestion of the 
estate against the hostile attack, But in вол. 
sidering the evidence in this oase we muat not 
omit to take into consideration two important 
fasts. The firstis, that this suit has been in» 
stituted many years after the transaction 
in question ; and, secondly, on the admission 
of the plaintifi’s own witnesses all the books 
of account are in the possession of the 
plaintiff, When the question is raised 
whether there was sufficient funda in the 
hands of the widow out of -whioh she 
could have paid off the decretal amount, 
it is, I think, relevant to enquire why 
the books of assount, admittedly in the 
pessession of the plaintiff, have been sup- 
pressed. The faot found by the learned 
Subordinate Judge is that the total income 
of the estate at the time when the mort. 
gage was executed was Rs. 5,000 a year. 
The widow was highly sonnested and we` 
must assume that "she was obliged to 
inour many expenses which аге incurred 
by ladies in her station of lifa. Mr, Saroshi 
Oharan Mitter’s argument is that Rs, 15 
& month was suffieient for her maintenanee, 
I am unable to take that view myself, 
It is quite true that she had an insome 


(1) 25 C. 189 (Р. О.); 241. A, 183; 1 C. W, N. 697; 
7 Sar, P, O, J, 249; 18 Ind, Deo, (x, s) 128. 
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of Rs, 500 a month, but then, having bona fide purehaser who gave value for the 


regard to her position in life, ib does not 
follow that there would necessarily be в 
saving to her after all the expenses had been 
met. The problem whether there was any 
saving at the time when the transaction was 
entered into could only be solved by the pro- 
duetion of the books of assount. Those books 
of aesount have not been prodused by the 
plaintiff who sould, if he had  ehosen, 
have prodused them, There is nothing to 
indisate that there was any saving at all 
at the time when the transastion was 
entered into. The only two persons who 
sould have given evidence on this point 
are dead, namely, the lady and Bramhdeo 
` Narain Singh, one ofthe mortgagees. The 
other mortgagee, Gandour Singh, is undoubt- 
edly alive, but it has been proved that 
he was not on good terms with Bramhdeo 
. Narain Singh. In faot, there has been 
considerable litigation between them. It 
has been proved that ever sinse the widow 
eame into possession of the estate, she has 
been involved in eonsiderable litigation whioh 
has been going on for several generations, 


In these oireumstanses I am not prepared, 


to differ from the learned Subordinate 
Judge on the question whether there was 
sufficient funds in her bands out of whieh 
the mortgage-dearee sould be paid off. 


The third argument whioh was advanced 
by Mr. Saroshi Charan Mitter is that it 
has not been established that there was 
any legal nesessity in respest of Rs, 102 00 
whioh was appropriated by the widow, 
It is quite true that there is no other 
evidence except the recital in the do. 
sument but I am not prepared to hold 
that the transaction must be set aside 
besause as to а small portion of money 


advansed the legal nesessity has not been . 


: established. I would, in this sonnestion, 
refer to the following passage in the 
judgment of the Judieial Committee in the 
oase of Girdharse Lall v, Kantco Lall (2), 
“Then there was some small portion of 
-whish the applioation was not acsounted 
for. But it is not because there was a 
small portion whieh was not аввопоёей for, 
that the son, probably at the instigation of 
the father, has a right to turn ont the 


: (2) 22 W. В, 56; 14 B. L,R. 187 (P, 0.);1 L A. 
821; 8 Ваг, P, C. J. 880, 


estate, and to resover possession of it with 
mesne profits. This he is endeavouring to 
do after the purehaser has been in pos- 
session for a period of ten years; for the 
purohase was completed in 1856, and the 
suit was not brought until 1866, when 
the son says that the right of action ao. 
erued to him upon his attaining his majority, 
Even if there was no necessity to raise 
the whole purshase-money the sale would 
not be wholly void,” 

- It may be that the plaintiff has another 
remedy in respect of Rs. 102 ва to whish 
legal necessity has not been established. 
But he cannot go into that question in 
this suit whieh is а suit to set aside the 
slienation and for recovery of possession 
of the property conveyed. I desire to say 
nothing as to the question whether the 
plaintiff has any other remedy in respect 
of Rs. 102. I hold thatin this litigation 
he sannot ask us to set aside the aliene 
ation on the ground that legal neaessity 
has not been established in ‘respeot of 
Rs, 102. 

The last question that was argned was 
to the effect that the property was sold 
at a gross under value. The only reliable 
evidence on this point is the khewat (Ex. 
hibit N.). That document shows that tha 
income of this property is Ra, 116.12.0, 
Government revenue and cesses somes to 
Rs, 19 and we must deduot at least Rs, 6 
for solleotion charges. The net inoome 
of the property wil), therefore, some to 
Rs. 90. At 20 years’ purchase, the value 
of the property would some to Rs, 1,800, 
The property was actually sold for Rs, 1,500. 
I am not prepared to say that the 
property has been sold at a gross under. 
value, especially when we have regard to 
the fact that the purshaser purchased the 
property with certainty of an expensive 
litigation. 
` The only other point is that the widow 
sonveyed oertain properties to an idol 
directly after the mortgage transaction 
involved in this suit, and it was suggested 
by Mr. Saroshi Charan Mitter that that 
showed that there were ample funds in 
the hands of the widow. I am not pre- 
pared to aasede to that argument at all, 
The aot of dedioating oertain properties 
was the act of the widow and it may 
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be that ‘she ‘did not hesitate toimpoverish 
herself on &esount of something which in 
her eye was a meritorious sob.. If she 
exceeded ‘her authority, the reversionera 
would be entitled to set aside that aliena- 
tion and I understand that the  rever- 
sioners have sucseeded in setting aside 
that alienation. But the transastion in 
suió must be judged on its own merits 
and I do not think that,in judging the 
transaction in suit, we ought to ^ take 
into sonsideration the sireumstanses at- 
tending other transactions. 

On the whole, I am of opinion that the 
learned Subordinate Judge has taken a 
correat view of the matter and I would 
dismiss this appeal with costs, 

Ross, J.—I agree, 


Appeal dismisced, 
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LAHORE HIGH OOURT. 
` Fist Огул, Appear No. 1868 or 1916, 
December 10, 1920, 
Present :— Mr. Justice Ohevis and 
Mr. Justice Abdul Raoof. 
NATHA SINGH AND orüsBs—PrAINTIFFS— 
Se APPELLAKTS 
бо, versus 
` GANGA RAM AND orasrs—Dzrenpasts 


— RESPONDENTS, 
' Morigage—~Redemption—Interest, whether charge on 
land, 


A mortgage-deed provided that interest on the 
principal sum would be paid every year, and in 
default of such payment compound interest would be 
paid, and that the mortgage would be redeemed on 
payment of the mortgage-money ; 

- Held, that the expression “morigage-money”. did 
not include interest on the principal sum lent | p. 492, 
бо, 2.] . PC : 

7 First appeal from the deorce of the Senior 
Subordinate Judge, Ferczspore, dated the 31st 
March 1916. Ы 

. The Hon’ble Pandit 8Aeo Narain, В, B, 
for the Appellants, 

Lala Mott Sargar, Б, Ñ., for the Respond- 


ents. 
JUDGMENT,—The plaintiffs in this case 
sne for redemption of land which belonged 
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to Sardar Diwan Singh. There are five mort- 
gages in question :— 

(1) On the 18th June 1888 Diwan Singh 
mortgaged 332 kanals of land with posses- 
sion for Hs. 1,800. Produes was to be set 
off against interest, 

(2) On the 25th August 1888 he mort- 
gaged 560 kanalsof land with possession for 
Bs. 5,500. Here, too, produce was to be set 
off against interest and the deed further 
provided that if the land was not redeemed 
within four years, it was to bs considered as 
sold. 

(3) On the 25th June 1890 he raised a 
further sum of Rs, 800 on ths land agresing 
to pay interas& on this further sum every 
year at the rate of R3. 1-6 par osnt. por mensem. 
If interest was not paid, eompound interest 
was to be oharged. 

(4) On the 25th Ostober 1890 he raised a 
further sum.of Rs. 800. Here, again, interest 
and compound interest wera to be charged af 
Rs. 1 8 per cent. per mensem. 

(5)Onthe Ist April 1891 he mortgaged 
12 kanais with potssssion for Rs, 937.8. 

The plaintiffs, who are the representatives 
of Diwan Singh, now sue for redemption 
of all the land on payment of the principal 
sum, viz, Ra, 8,937, The defendants-mort. 
gagees olaim that the land oan be redeemed 
only on payment of the prinoipal pius interest 
and compound interost, The lower Court, - 
having desided in faveur of the defendants, 
has given & decree for redemption on paymant 
of Rs. 19,800 interest pius Rs, 8,937-8 prinoi- 
pal plus future interest at the rate of six 
per oent. per annum on the suma of Rs. 800, 
Rs. 800 and Rs, 19,800, The plaintiffs appeal. 
On behalf of the defendants в preliminary 
objestion has been raised to the effect that 
Ichar Singh, who is опе of the plaintiffe, 
has sold his share in the land to. sertain 
persons by a sale deed according to which the 
mortgages heve themselves acquired {tha 
of Ishar Singh’s share while the remaining 
Jh bas gone to опе Rikhi Ram. 15 appears 
thas Sher Singh who ів also a reversioner 
of Diwan Singh and is a pro forma defend. 
ant in the case sold his th shara in 
1914, and Ishar Singh brought:a suit for 
pre-emption and obtained adecres. In order 
to raise money to pay this decree Ishar 
Singh sold his own share by the deed already 
mentioned, ths of his share passing to 
the mortgagees and jth to Rikhi Rem who 


* dg. hof а party to the snit, 
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-the “respondents states’ that Ishar Singh 
“did not pay any ‘pre-emption ' money ‘ and 


-B0 ‘his pre emption desree” his lapsed, and 


7 she now holds no share at all in the land 


^ Чп suit, This, however, is 


not admitted. 


' ‘Oounsel on both sides, however, are agreed 
“that the present appeal may be desided on 


` 


the merite, it being left to the executing 


- Court to determine what shares the plaintiffe 


“still own in the land in «it and the suit 


‘being’ deereed for redemption of those shares 
“only, ` 


We see no objeotion to this course. 


: "Phe mortgagees have themselves become part 
- proprietors in: the land.in suit and so the 
' plaintiffs should now be allowed to redeem 
 whafever shares are still held by them on 
* payment of a proportionate share of the mort- 


Йй taing tho 


gage-money D 


The main question for sonsideration is, 
Whether interest is a charge on the.estate. 
1t this question be desided in favour of 
the. plaintiffs the whole appeal will be 
disposed ‘of. In order to deoide this ques- 
fion we have to examine the terms of the 
two deeds dated the 25th June 1690 and 
the 25th October 1890. The first deed son- 
following ` words:— "Mon musir 
тай» ath зай тирауа ka sud ba sharah 
Tis. 1-6-0 har sal martahinan ko wasul de dia 
karunga, Jis kadar rakam sud baki rahega 
uska sud ba sharah mukdrrar dunga, Man 
mukir rahin jab zar-i rahn sabika wa hal 
‘murtakinan ko wasul dunga arasi marhuna 
fakurrchn kara lunga." The terms of the 
second deed are to the same effect, but 
we note that in this deed the mortgagor 
agrees to pay back the sum of Rs. 800 
with interest in three instalmente, and 
the slanse regarding sompound interest comes 
at the end .of the deed and after the 
olanse providing that redemption can be 
made on payment of the "zar 7 rahn sabika 
wa hal.” The deoision of the question depends 
on whether ws regard the term zarz-rahn 
as meaning the principal sum for whieh 
the: land was mortgaged or the whole 
amount due on the mortgage inoluding 
interest ‘at the time of redemption, 

' The first sare oited on behalf of the appel- 
lantsis Aulia Khan v. Kanshi Ram (1). This 


_-Was a case in which land was mortgaged 


(1) 17 Ind. Cag. 677: 45 P. `В, 1918; 25 P, W. R 
: 1918; 146 P, L. К, 1018, 
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for Rs. 1,300. The mortgagees were put 
in posseasion and produes was to ba regarded 
as equal to the interest on Rs. 650 whila 
interest on the ramaining Rs, 650 was to 
be aharged at Rə. 1 per sent. per mensem. 
This interest was to be paid annually and 
in default -compound interest was to be 
charged at the same rate. No period was 
fixed for redemption, but the mortgagors 
were ай liberty to redeem the land in the 
month of Har of any year on payment of 
the zar-jemarkhusa, Аз regards the recovery 
of the interest payable on Rs. 650 it.was 
further stipulated that the mortgagees 
would have the option either to oharge 
sompound interest or to resover the same 
from the mortgagors by suit, The learned 
Judges noted thai the phrase z2r-¢-marhuna 
was used several times during the deed 
and in some parts of the deed the phrase 
clearly refers to the principal sum. They 
held that the land oould ba redeemed on 
payment of the principal sum only. One 
thing we regard as beyond all doubt and 
that is, that there is no differenos in 
meaning between the two phrases zar-t-rahn 
and 2zar-i-marhuna. 

Lok Ohand v. Hazar Khan (2) was algo 
& case in whioh the ineome was to 
cover interes on a part of the sum 
for whioh the land had bean mortgaged, 
whilə the remaining part was to carry 
interest at Ra, 2-1-4 per cent, Here, toc, 
the desd provided for redemption on рау: 
ment of the zir-t-marhuna, and it was beld 
that from the use of the same expression 
in other parts of the deed it was alear 
that 2.7-2-marhuna simply meant the- mort. 
gage-money apart from the interest, 

Ia Ghumandi Lalv, Kanhaya Lal (3) there 
was a clause for redemption at the end of five 
years on payment of the zar-d.rahn, but in that 
case if seems fo have been admitted that 
interest for the five years atthe end of 
which the land was to be redesmed was 
a charge on the propsriy mortgaged, and 
go redemption was allowed on payment of 
the principal plus interest for the pericd of 
five years gplus interest by Way of damages 
for six years prior to auit. 

In Jawahir Mal v. Raja Shah (4) it was held 


(2) 41 Ind, Cas, 69; 95 P, Re 1917; 107 P. W. В. 
1917. 


(3) 52 Ind. Cas. 320. 
(4) 95 Р, В. 1902; 21Р, L, В. 1908, 


* 
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that interest was a oharge on the land but the 
exact terms of the deed аге not given in the 
judgment. 

In Radha Kishen v. Muhamdu (5) the 
mortgage was originally without posses- 
sion, bat under the terms of the deed 


the mortgagee subsequently took possession. 


in default of payment of interest. At the 
time of redemption he was allowed to 
eharge interest for the period for whioh 
he had been out of poseession. This із 
obviously а different kind of ense, and, unless 
there is anything to the contrary, we think 
it clear that in such oases interest for the 
period during whish the mortgagee had not 
had possession should be added to the prinsipal 
gum. Sheo Chand v, Ohunna (6)is asimilar oase. 
Bur Singh v. Sohel Singh (7) is sited 

behalf of the respondents. It is 
there laid down that the general rule 
is that the mortgagee, in the absence of 
any sontrast to the contrary, is entitled to 
treat interest due under the mortgage as 
а charge on the estate. We fully agree 
with this dietum, but the question before 
us ig, whether in this particular ease the 


deeds do not themselves provide for 
redemption on payment of the principal only. 
Wadhoo Shah v. Mian Fakir Ahmad 


(8) is next eited, but this wasa pesuliar 
ease in which it was held that the mort- 
gagor had been guilty of fraud and that 
in equity в fraudulent olause in the mort- 
gage deed should be treated as non-existent 
and interest should be allowed, 

Counsel for the respondents admits that the 
mortgagees sould have sued to resover arrears 
of interest. It would have been perfeotly easy 
for the respondenta to have had inserted in 
the deeds that the payment of interest should 
be a sondition presedent toredemption. It 
would have been perfestly easy to have 
made the phrase of redemption ran :— jab 
gar-t-rahn sabika wa zar-i-rahn hal asl mat 
sud wasul dunga fakurrain kara lunga, We 
have to eonsider the whole terms of the 
deed and to decide, to the best of our 
ability, what the parties meant by those 
terms. It is efsy to argue that the mort- 
gagees could not have intended to allow 


redemption without payment of interest and 
(5) 57 P. В. 1888, 

' (6) 78 P.R.1892. œ 
(7) 121 P. R. 1894, 
(8) 8 Ind, Cas, 978; 116 P, І, R, 1909; 162 P, W, R. 


` 1909. 
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that their omission *üon the beginning up 
till now {о resoyer interest by suit is a 
elear indisation that they have all slong 
regarded intergat as a eharge on the land. 
On the other land, had the interest béen 
intended to be a sharge on the land, there 
was no necessity for the mortgagor... to 
promise that he would pay interest every 
year. It seems to us most probable that 
the mortgagor never contemplated that 
the interest отаев would not be met 
regularly, and we do not suppose tbat 
he ever sontemplated that interest and 
eompound interest should be added оп to the 
mortgage harge, swelling the original 
amount of the debt from abont Rs. 9,000 to 
a sum whioh would render redemption 
extremely expensive unless the land was 
redeemed within a short period. We are, 
therefore, of opinion that the phrase ‘‘ear-t- 
rahan sabika wa Sal” in the two documents 
under ‘consideration refers simply to the 
principal mortgage-debt and has no refer- 
ensa to interest. The mere fast that in 
the later deed the clause as to вот: 
pound interest follows the olause as to 
redemption, in our opinion, makes no differ- 
enee, It is also argued that the olause 
in the sesond deed as to payment of the 
money with interest by instalments shows 
that the interest and prineipal were both 
regarded as forming part of the mortgage- 
debt, but we are unable to see that the 
agreement to re psy by instalments affects 
the interpretation of the clause as to redemp- 
tion, There seems to us no difference 
between Aulia Khan v. Kanshi Ram (1) and 
the present ease except that in Aulia Khan 
v. Kanshi Ram (1) there was only one 
mortgage, whereas in the present case the 
land was first mortgaged with possession 
for a sum, the interest on whieh was to be 
set off against profits, and a subsequent 
ebarge was afterwards created which was 
to hear interest, 

Farther arguments were addressed to us 
with regard to post diem interest, but, as 
we have held that interest is nota charge 
onthe land at all and that the land can be 
redeemed simply on payment of the principal 
sum, nothing need be said regarding these 
arguments, . 

We aesept the appeal and give the plaint- 
iffa a deoree for redemption of whatever 
share in the mortgaged land ія still owned 
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by them on payment of a proportionate 
share of the prinoipal debt, viz, Rs, 8,937.8, 
The plaintiffs will get вовів in both Courts 
in‘ proportion to their share. The cross objeoe 
tions are dismissed, 


. Appeal accepted, ` 


PATNA HIGH COURT, 

Orvit Revision No, 148 or 1920. 
Desember 14, 1920, 
Present:—-Mr, Justioe Jwala Prasad. 
Sheikh FARZAND ALI AND OTHERS— 

PETITIONERS : 
Н versus 
Sheikh ABDUL HAMID AND OTH&SRS— 

Ovposire- PARTY. 

, Limitation Act. (IX of 1908), ss, 4, 12—Time requisite 
lor obtaining copy of judmgent—Limitation, expiry 
of, during vacation——Application made immedtately on 
re-opening of Oourt—Time spent in obtaining copy, 
whether can be deducted—Civil Procedure Code (Act 
V of 1908), s, 149, О, XLI, vr, R, 11—Eatension of time 

for payment of deficit Court-fee, when to be allowed— 
` "Appeal dismisse2 as barred by time—Order, whether 
appealable, 


. Where the limitation for Aling an appeal expires 
during the vacation of the Oourt, the appellant is 
entitled to make an application for copies on the 
day on which the Court re-opens affer the vacation, 
and is entitled to add to the period of limitation the 
time spent in obtaining the copies, [p. 494, col. 2.] 

In order to enable a party to take advantage of the 
provisions of section 149 of the Civil Procedure 
Code, permission to deposit the deficit OCourt-fee 
must be given by the Court after considering the 
circumstances of the case and the reason for not 
filing the entire OCourt-fee in the first instance, 
[p, 495, col. 1.] 

If a memorandum of appeal is drawn up in proper 
form it cannot be rejected under rule 8 of Order XLI 
of the Civil Procedure Code, but if the appeal is 
barred by limitation it has to be dismissed under 
rule 11 of that Order, The rejection of an appeal 

' on the ground of limitation, therefore, amounts te a 
dismissal thereof, and such order of rejection is 
appealable, [p. 495, col. 2.] 

,Revision against the  deeision of the 
Distriet Judge, Purneah, dated the 6th 
January 1920, 

Mr, Janak Kishore, for the Petitioners, 

Mr, Muhammad Hasan Jan, for the Re. 


spondents, 
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JUDGMENT,—This is an applioation 

asking us to revise and set aside the order 
of the District Judge of Purnea, dated the 
26th Aprill920. By this order the Distriat 
Judge refused to review his order of the 6th 
January 1920 passed on the memorandum 
of appeal presented by the petitioner before 
him, 
. The petitioner presented an appeal on the 
Вга of November 1919 from а deeree 
passed by the Additional Munsif of Araria 
which was signed on the 17th September 1919, 
Tho petitioner made an applieation for sopies 
of the judgment and the deoree on the 16th 
September and was required by the offiee to 
file the requisite stamps and folios on the 18th 
September 1919. The note on the baok of 
the copies shows that the requisite stamps 
and folios were filed on the 27th Oetobor. 
The copies were ready on the 818% Ostober 
and were delivered to the applicant on the 
Jst November 1919, The 2nd of November 
being Sunday, the appeal was filed on the 
8rd of November on a Court-fee of 8 annas, 
whereas the proper Court-fee required was 
Re. 1-8. , 

Along with the appeal the applicant alse 
filed an'applieation saying that, under sestion 
12 of the Limitation Aet, in computing the 
period of limitation the entire time from the 
17th September to tbe Ist of November be 
exsluded on the ground that the said period 
was osoupied in obtaining sopies of the 
judgment and the deeree and also praying, 
in the alternative, for an extension of the 
period of limitation under sestion 5 of the 
Aot in onse his appeal be held not to have been 
filed in time, 

On the 18th November 1919, the office of 
the District Judge submitted its report on 
the back of the first page of the memorandum 
of appeal, saying that (1) the Oourt-fee 
paid was insufficient, and (2) the appeal 
seemed to be barred by limitation unless 
the sappellant’s allegation that the requisite 
stamps and folios were filed on the 19th 
September, and not on the 27th Oatober as 
noted on the back of the first sheet of the 
оору, be correct. Upon the note of the offise 
the Court ordered on the 25th November: 
"The matter to be put up in the presence of 
the appellant's Pleader,” . 

On the lst Desember the Court directed 
the applieant to file an affidavit in support 
This was 
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not done and onthe 6th January the Court 
passed the following order :— Affidavit not 
filed as directed. The appeal seems ёо be 
evidently time-barred. The appeal is, there- 
fore, rejected.” Against this order,- on the 


24th January, the applicant made an applica- 


tion under Order XLVII, rule 1 of the Code 
of Civil Prosedure for a review. The Court 
rejected the application on two grounds, 
namely, (1) that the appeal was time barred 
and (2) that the Court-fee filed was insu- 
cient. 

The learned Vakil on behalf of the ap- 
plicant challenges the oorreetness of both 
the aforasnaid grounds. As to the first 
ground it is said that the petitioner made 
an applisation on the 16th September, a 
day before the deoree was signed, and he 
filed folios and stamps on the 19th of 
September, a day after they were notified 
to him on the 18th September, and that, 


inadvertently, on ascount of his not being. 


able to procure the suffisient. number of 
folios he filed one deficit folio on the 27th 
Ostober, the day оп. which the Court 
re-opened after the Puja holidays, and that 
consequently the delay was not caused by his 
laches and that he is entitled to the deduction 
of the entire. period. In support of the allega- 
tion that he filed folios and stamps on the 19th 
September he relies upon the dates of sale 
pub on most of the stamps fixed to the 
copies, It may be that tha applicant filed 
them on the 19th September as alleged by 
him, but, admittedly, the stamps and folios 
filed by him were short by one folio which 
was filed by himon the 27th Oatober. His 
explanation as to the reason for not filing 
all the folios on the 19th September has 
not been accepted by the Court below and 
I see no reason to differ from this view 
of the Court below. It must, therefore, be 
held that the requisite number of stamps 
and folios were not actually filed by the 
applicant before the 27th Oatober 1919. It 
would have been wellif, where the number 
of folios are: filed on different dates, all 
these dates were noted on the back of the 
оору granted so as.to enable the Court 
to find aut whether the applicant was in 
fault or not and also to see whether the 
fase was such in whish, under seetion 5, 
extension of time should be granted to the 
npplisant ‘or not. .Be that as it may, it 
will be sufficient for the purpose of this 
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ease to hold, in agreement with the Court 
below, that the requisite number of stamps 
and folios were actually filed on the 27th 
Ostober 1919. . The desrea being dated the 
17th September 1919, ordinarily the appeal 
should have been filed within 30 days from 
that date; that is, on the 17th Ootober 
1919, whioh was in the midst of the Puja 
holidays, The appeal, therefore, under sestion 
4 of the Limitation Aot, sould be preferred on 
the re-opening day, namely, the 27th Ostober. 
The applicant was entitled to maxe an appli- 
cation for вору оп that day: wide Bibi 
Fahhrunissa v. Rambhanjan Singh (1) and 
also the decision of Sir Lawrence Janking, 
О. J., in the oasa of Pandharinath SakhaRam 
His. Lordship 
pointed out that this was the qorrest in- 
terpretation of thelaw and the invariable 
rule of prastise and was affirmed by the 
judicial deeisions, notably in the oase of 
Síyadat-un-nissa v. Muhammad Mahmud (3). 
Having earefully considered the law on the 
subject, I have по. hesitation in following 
the desision of Sir Lawren$e Jenkins, O. J., 

and I accordingly hold that the applisant 
was entitled to make an application for 
copy on the 27th of Oatober, the day on 
whioh the Court re-opened after tle Puja 
holidays, and he was consequently entitled 
to file the deficit Court.fce on that date 
and that, further, by so filing his application | 
of the 16th September was kept alive. 
That being so, he was entitled to an ex-: 
tension of time for three days, from the | 
date of the applieation up to the date of the 
notifioation of the requisite stamps and 
folios, that is, the 17th September, 18th 
September and the 27th Ostober. There. 
after, time was taken for the prepara- 
tion of the оору up to the 31st of October 
when if was ready for delivery, that is the 
28th, 29th, 30th and the 318 Ostober. Thé 
learned Distrist Judge allowed him the first 
three days, but not the latter four days. 

Adding, therefore, aeven days (3—4) tothe dato 
on which the appeal should have been filed, 

the appeal filed on the 8rd of November 
was within time, There oan be no question : 
that he was at least entitled to six days, 
In that view, the appeal should have been . 


(1) 49 Ind. Cas. 1000, _. 
(2) 25 B. 536; 3 Bom. L. В. 2. t Ы 
(3) 19 A, 842; A, W. N, (1897) 7 76,9 Ind, Dec; (N; 8)" 


s 
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filed on the 2nd of November whish was 
Sunday. Therefore, again under section 4, he 
was entitled to file his appeal on the 8rd 
of November. Taking any view of the case, 
the appeal filed on the 8rd of November 
was, therefore, well within time and the Court 
below was wrong in rojecting it on the ground. 
that ib was time-barred. 
The aforesaid finding, however, does not 
give any practical benefit to ihe applisant, 
. inasmuoh as the Court below has held that. 
the appeal was’ presented on insnfficient 
Courtefee. This was по donbt not the 
ground upon whish the appeal was rejected - 
on the 6th of January 1920, The objestion, 
however, was aet forth in the report of the 
offiae, dated the l86h November 1919. The 
applicant eontends that the deficienoy of the 
Oourt-fea should nos debar him from 
having his appeal admitted and sonsidsred 
on merits, inasmuch as he filed the defisit 
Oourt-fee on the 195h November with an appli- 
. eation. This is no doubt true, bub there із 
nothing to show that the . Court allowed 
him to pay the deficit Court-fes во as to 
entitle him to have the benefit of sestion | 
' 149 of the Code of Civil Procedure. It is 
eontended that the Oourt-fes must ba deemed 
to have ‘been aceépted, inasmuch as the 
deficit Court.feo waa filed just the day 
following the reporé of the offiee and there- 
after the Court did not press the objestion 
in its orders of the 15th November 1919, 
186 Desember 19:9 and the 6th of January 
1920, This is, however, not suffieient for the 
purpose of applying sestion 149, which says 
distinotly that the deficit Court-fes must 
have been allowed to be paid by the Court 
and when ‘so allowed and paid, the payment 
will have the ‘force and effeot as if it was 
made in the first instance. The permission 
to deposit the deficit Court-fee must be 
given by the Court after considering the 
siroumstanses of the case snd the reason 
for not filing the entire Court.fee in the 
first instanoe, I, therefore, agree that the 
appeal was not presented on suffiaienf Court- 
fse and, therefore, under seotion 5 of the Court 
Fees Act, the appeal was not presented in 
time. The fact that the Court did not reject 
the appeal on that ground will not make 
the appeal fis and eompstent and remedy the 
statutory bar imposed upon it under seotion 5 
of the Court Fees Aat. 
- The result, therefore, is that the appeal, 
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even if it be held, as alredy observed, to 
have been filed in time, was nots compe- 
tent appeal and it eannot now be enter. 
tained. The application must, therefore, be 
rejested. In this view, it is not necessary 
to consider the objestion of the respondent 
that the applieation to this Court is іпвотре- 
tent in view of the faot that the order of 
the Court of the 6th January 1920 reject. - 
ing the appeal amounts to an order dis. 
missing it and was, therefore, appealable. 
But, as the point has been raised and thé 
learned Vakil has seriously sought my de- 
cision thereon, I venturo to give my own 
views. j 

The memorandum of appeal is rejested 
under Order XLT, rule 3, when it “is not, 
drawn upin the manner prescribed herein- 
before," that is, as laid down in that Order, . 
If the meniorandura of appeal is drawn up 
in proper form it cannot be rejeeted under 
that rule, but that if i is barred by limita». 
tion it has to be dismissed under rule 11. 
The rejection of an appeal on the ground 
of limitation, therefore, amounts to a dismissal. 
thereof, Such an order is no doubt appealable, 
The applicant was, therefore, entitled to prefer 
an appeal from ‘he order of the Court, dated ' 
the 6th January 1920. He was also entitled to ' 
hava the order reviewed under Order XLVII, 
rule 1, provided he did not file an appeal 
that Order, (vide Order XLVII, rule 1 (&)). 
No appeal was filed. Therefore, his application 
for review was competent. The applioation: 
for review was rajested and there. is no 
appeal from an order rejecting a review, 
vide Order XLVII, rule 7, The applicant was, 
therefore, entitled to oome to this Oourt in 
revision against the order passed by the. 
learned District Judga rejecting his application 
for review, whioh involved the consideration 
of the order passed on the6th of January 
dismissing the appeal. The application of. 
the petitioner to this Court was, therefore, not 
ineompetent. 

But on the other grounds, already advorted : 
to, the applisation isrejeoted and costs allowed : 
to the opposite parby. Hearing fee one gold 
mohur, 


Application rejected, 


. 
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< * LAHORE HIGH COURT. 
MiscgLLANEOUS SECOND O:vin APPEAL No, 1308 
or 1920. 
January 5, 1920. 
Present:—Mr, Justice Le-Rossignol, 
ABBAS KHAN-—JUDGMENT- DEBTOR 
— APPELLANT 

A; versus 
“NUR KHAN AND OTHERS --воввк. HOLDERS —' 


RESPONDRNTS, 
Ex-parte decree, whether final—Pre-emption decree 
Order refusing to entend time for payment— Appeal, 
whether lies, 


An em parte decree is final, till it is set aside by 
either the first Court or the Court of Appeal, - 

- No appeal lies against an order refusing to extend 
the time fixed for payment of the decretal amount 
under a decree for pre-emption, ' 

Miscellaneous second appeal from the order 
of the District Judge, Mianwali, dated the 
lst April 1920, reversing that of the Munsif, 
First Olass, Mianwali, dated the 8th December 
1919, : 

Mr, Mukand Lal Puri, for the Appellant. 

Messrs, Devt Dayal and Obbard, for the 


Respondents. 


'JUDGMENT.—On th August 1919 the 
respondent: seoured an ex parte deoree to рге: 
empt and it was a condition of the deeree 
that the ргіве was to be paid into Conrt on 
or before 15th October 1919, 

“After the issue of the ex parte deoree, an 
application was made to have it set aside, 
but it was in fast never set aside. 


The desree-holder failed to satify the 
eondition of. the deeree by 15th Ostober, 
but on 5th December 1919 he applied to 
the Trial Court to be allowed to deposit 
the. price of the property pre-empted. The 
Munsif refused, but the District Judge in 
appeal gave the plaintiff a further period 
up to 15th April 1920 within which to 
deposit the money in Court. 

The learned ‘Judge held that the first 
Court’s desres was not a final deeree till 
the applisation for setting aside the ex parte 
deeres had been rejeated. 

In this view I аш unable to sonour, but 
hold that an ex parie desree is fina], till it 
is sot aside: by either the first Oourtor the 
Court of Appeal. 

Nor do I think an appeal lay to the 
Jearned Judge, for the appeal was not from 
the deeree, but from the order refusing to 
extend time, from suoh an order no appeal 
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is given by the Code. An appeal from the 
desres would have been time-barred, nor 
had the decree holder any grievanse against 
the desree at the time it was granted. 
The Distrist Judge's order wae, therefore, 
without jurisdiction and the Munsif’s order 
was воггевё, 

I assordingly accept the appeal and set 
aside the District Judge’s order extending 
the time within whish the deoretal condition 
eould be satisfied. 

Appellant to have his sosts in this Court. 


Appeal accepted. 


PATNA HIGH COURT. 
APPBAL FROM APPELLATE Decree No, 885 
or 1919. 

January 20, 1921, 

Present :—Mr. Justice Das. 
HARDEO SINGH AND orgERS—PLAINTIFF3 
— APPELLANTS 
versus 
BHAWANI SAHAI AND OTHERS — 
DesrEexpANTS— RESFOSNDENTS. 

Civil Procedure Code (Act V of 1908), О. П, v. 2, 
applicability oj—Jest—"Qause of action”, meaning 
of. 


There is nothing in Order IT, rule 2 of the Civil 
Procedure Code to compel а plaintiff to include in 
one and the same action different causes of action 
even though they arise from the same transaction. 
fp. 497, col. 2.] 

The test is this: If the plaintiff, on the allega- 
tions made in the pluint, is entitled to make a claim 
which he does not put forward in his snit he 
shall-not be allowed in a subsequent suit to put 
forward that claim. Toallow him to do that would 
be to permit him to split his canse of action ; but if, 
on the allegations made іп the plaint, he was not 
entitled to put forward aclaim, there is nothing 
in Order IT, rule 2, which prohibits him from putting 
forward that claim in a subsequent litigation. 
[p. 498, cols. 1 Ф 2.] К 

The expression ‘cause of action’ means every fact 
which it would be necessary for the plaintiff to 
prove in order to support his right to the judgment 
of the Court. [p. 498, col 1.) 

The expression refers entirely to the grounds set - 
forth in the plaint as the cause of action, of, in other 
words, to the media upon which the plaintiff asks the 
Court to arrive аф. а conclusion in -his favour. ^ 
p. 498, col, 1.] - - 
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Appeal from a decision of the Subordinate 
Judge, Obupra, dated. the 9th ‘June 1510, 
modifying that of the Additional Munsif, 
Ohupre, dated the 24th August 1915, 

Mr. Nérsu Narayan mS. for the Appel- 
lants. 

Mr, Ganesh Dutt ‘Singh, tor ihe Respond- 
enis, 7 

JUDGMENT Te “only” point whioh I 


hava to` deside 4n this: appeal" is,- whether. 


the ‘provision of "Order" 1, · “rule 2 of the 
Code bars the рїї. suit." In order to 
appresiate the point ‘that’ has beén'argued 
‘before me, it is” necessary to state that I 
am in this litigation ‘eoneérned. with a plot 
` bf land which. bas’ been found tà avpertain 
to the timali. lands .in. “khiewat 1/6. The 
village. >Вајгаћа: Was: Soma time: ago divided 
into several pátíís by partition; “One ` of 
the patkis, eousisting of Spies ' sbare, is 
entered in khewat-1/2. The plaintiff is the 
sole. proprietor of this 4f. Another patti, 
‘oonsisting - ‘of .74:ввпев 10:pies: sbare,”`ig 
entered in khewat 1/3. In this pati the 
plaintiff” has “3-apnas 5- pies” ‘sbaré. Ав I 
thave ‘mentioned ' before, the ўтай, lands 
a both 1 [a and: ` ap Yare entered in khewat 
ЗУ 8. Sof 
Some ilie in 1911 the plaintif -netituisd 
a 'büiit-against defendant No. 5 for ejectment 
on the ground that defendant No 5 had 
purehased a non-transferable holding. The 
allegations of the plaintiff in that suit were, 
that the disputed land was in the patti 1/2 
of whioh he was the sole proprietor. His 
ease was that the previous tenant had sold 
the oseupaney holding. to defendant No. 5 
and that he was entitled thereupon to enter 
infa possession of the same, The Coort of 
first instance, ва well as the lower Appellate 
Court, dismisred the-plaintiffe’ action on the 
ground that the plot of land in respeot of 
whieh the aetion -had -been- brought - was 
rituated not in patti. 2/2 of which the 
plaintiff was the sole proprietor bat in pati 
1/6. The lower Courts thought that, as 
there were other во sharers interested in 
that” patit and as they were not parties to 
that litigation, the plaintiff was not entitled 
to any relief at all. The plaint/ff appealed 
£o the Caleutts High Court. The learned 
Wadges inthe Caleatia High Court thought 
that the plaintiff was entitled to өјзої tha 
defendant in proportion to the rent whish the 
‘plaintiff was, бп the admission of the de 
82 
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fendant, entitled to régover from the defend- 
ant, That litigation’ desided onee for all 
that the plot of land was not situated in 
pati? 1/2 but was situated in patti 1/6, and 
as the ‘plaintiff was, on the admission of thé 
defendant, entitled to some rent from the 
defendant in, respeot of that ‘patti, the 
Oaleutta High Oourt thought that he was 
entitled to eject ‘the defendant i in respeot of 
that land. 

: The plaintiff accordingly suoseeded to & 
eertain extent but did not get somplete 
relief in that litigation inasmuch as the оо. 
sharers of patti l {8 were not parties to that 
litigation. 

The “present suit was ‘thereafter brought 
by. the plaintiff for ejestment of the defend. 
ant, The plaintiff: has in this litigation 
brought on the record aa parties defenJants, 
the co-sharers of patti 1/8 and he claims in 
this litigation to ejeot the defendant on the 
ground that he has ‘taken a transfer of a 
nou-transferable ossupaney holding, Не was 
met by the defendant with the plea that 
Order Il, rule 2, barred his suit, This воп- 
tention has found favour with the Uourta 
below, and the only question whieh I have 
to deoide in this appeal ir, whether the 
Courts below have taken a eorrest view of 
the scope and effect of Order If, rule 2, 
of thé Code ? - ; 


In my view, Order ЇЇ, rule 2 has no 
ppplisation to this oase at all, The first 
paragraph of tbe rule rans as follows; =- 


“Every suit shall inelude the whole of the 


‘slaim which the plaiatiff is entitled to make 
in respeot of the cause of action; but 
& plaintiff may relinquish any portion of 
his olaim in order to- bring the suit within 
the jorisdistion of any Court This rule 
expresses the general intention of the Legis. 
lature thata plaintiff shall not be permitted 
to split his eause -of astion in .parts and 
bring separate suits in respeat thereof. 
There ie, however, nothing in the rule which 
eompels a plaintiff to include in one and 
the same action different oanses of nobion 


even though they arose from the 
same transaction. See Saminathan Ohetty 
у. Palaniapoa Ohetty (1). That ia the 


general intention of the Legislature, and 


. (1) 26 Ind Cas. 228; AL I A, 142ab p. 143; 18 C. 
W. N 617; 17 New Low Чер 55 ЯЗЫ, т P.-O. 184; 
(1914) А.^О, 618; 110 L, Т, 913 (P. C.). 
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the second paragraph of the rule, upon whish 
the Courts below have relied, merely pro- 
vides the penalty for non compliance with 
the first paragraph of the rule. The ques: 
tion, in my view, somes to this: was the 
plaintiff in the previous suit entitled to the 
reliefs which he now elaims? That depends 
on the meaning whish we must assign to the 
expression "eause of action”, 

Now, as I understand the law, “cause of 
action” means every faot whieh it would 
be necessary for the plaintiff to prove in 
order to support his right to the judgment 
of the Court. It refers entirely to the 
grounds set forth in the plaint as the eause 
of action, or, in other words, to the media 
upon which the plaintiff asks the Oourt to 
arrive at а eonelusion in his favour, See 
Ohand Kour v, Partab Singh (2). 


Applying this principle ta the fasts of 
the present case, can it be argued that the 
plaintiff in the previous litigation could have 
put forward the claim whisk he now puts 
forward asa part of the oanse of action 
whish he then alleged in the plaint? In 
my view, he sould not. Hia óause nf action 
in the plaintin the previous suit was as 
follows :— 

“(1) That he was the sdle proprietor of 
иша No. 1/2. 

(2) That the defendant was the trans. 
foreo of a non-transferable oceupanoy hold- 
ing situated in plot No. 1/2.” | 

On these allegations he asked for tle 
ejeatment ofthe defendant from the plot 
of land situated, as he asserted, in khewat 
No. 1/2. That claim failed besause it was 
held by the Oourts that the plot of land 
was not situated in khew:t No. 1/2 but 
was situated in khewat No. 1/6. Now, 
“what ° їз his eanse of action in the present 
suit P He now alleges that the plot of land 
is situated іа khewat No. 1/6 of which 
he and the othér defendants are the pro. 
prietore, that the principal defendant is the 
transferee of a non-transferable oosupanoy 
holding, and that he, along with the other 
defendants, are entitled to ejest the defend. 
ant from this holding, . In my view, the test 
is this: If the plaintiff, on the allegations 
made in the plaint, is entitled to make а 
slaim which he goes not put forward in 


(2) 16 0.98 (P. Ok I8 I. A. 156; 5 Sar, Р. 0, J, 
243; 12 Ind, Jur, 821; 8 Ind, Deo, (N. s.) 65, 
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his suit be shall not be allowed ina sube 
sequent suit to put forward that olaim, 
To allow him to do that would bs to permit 
him to split his sause of action; bat if, 
on the allegations made in the plaint, he 
was not entitled to put forward a elaim, 
there is nothing in Order II, rule 2, which 
prohibits him from patting forward that 
claim in a subsequent litigation. 

In my view, on the allegations made ia 
the plaint in the former litigation, he eould 
not put forward tha elaim whioh he now 
puts forward, That being my view, I must . 
bold that the Courts below have.erred in 
dismissirg the suit on tlie ground thit the 
plaintiff's action is barred by the provision 
of Order 1I, rule 2. 

I must allow this appeal, set aside the 
judgments and deerees passed by the Oourts 
bslow and remand the ossa to the lower 
Appellate Court with instruation ‘that it 
should remand the oase to the Court of 
desision assording to 
law. А 

The appellants are entitled to , the costs 
of this appeal and in the Court below. The 
costs ineurred in the Court of fitst instanes 
‘must’ abide the result and will be disposed 
of by that Court. . 

Appeal allowed, . 


por gonna gem. 


OALOUTTA HIGH COURT. 
APPEAL FROM ÁPPELL.TE ЮкбВЕЕ No. 600 
or 1917. 
June 28, 1520. 
Present:—Sir Asutosh Mookerjee, KT., 
Aeting Ohief Jüstise, and Justice 
"Bir Ernest Fletcher, Kr, 
Kha:aa SÀAMSHUDDIN alias | 
Khaja SUEKROO—Devenpant No, 0— 
‘APPELLANT 


versus | 
PYARI LAL DAS, OHAIRMAN, DAOCA 
MUNIOIPALITY, PLAINTIFF, AND OTHERS 
— ÜEFSNDANTS— RESPONDENTS, 

Bengal Municipal Act (ИТ B C. of 1834), з, 85 (b) 
86 (di, (£2), 103, 219, 822 (1) —Municipal rates in 
respect ‘of holding — “Occupier” and "owner" distinction 
between—Owner not occupier, whether liable to pay 
water-rate and latrini-rate, 


Bare ownership of ‘a holding Within' a Muniol. 
pality does not constitute rateable ocoupation ; or, in 


à 


' but of actual ncecupation. 
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other words, every owner is notan occupier justas 
every occupier is not an owner, In order to constitute 
rateable occupation there must be а use and enjoy- 
ment which is or is capable of being beneficial. 
[p. 500, col. J.] 

Appeal against the deeree of the Sub: 
ordinate Judge, First Court, Dacca, dated the 
3lst of Ostober 1916, affirming that of 


the Officiating Munsif, Additional Court 
ар place, dated the 4th of May 
6. 


FAOTS appear from the judgment. 

Babu Gunada Oharan Sen, for the Appel. 
lant.—Defendant No. 5 is the appellant, 
The appeal arises out of a suit for recovery 
of arrears of Municipal rates in respect of A 
holding, by the Obnirman of the Daooa 
Municipality, The holding whieh is within 
the jurisdiction of the Municipality belongs 
to all the five defendants jointly. I alone 
did not reside in the holding where my 
so-sharers resided and my defenos was that 
I was not an oseupier. The Courts below 
do not scospt my defence and have held that 
my osenpation of the holding is to be taken 
legally as sonstruotive possession. Under the 
Bengal Municipal Act the Municipal rates 
have been divided into three olasses, viz, 
houge-ratee, water.rates and Jatrine-rates, 
Section 103 of thé А зё deals with house. rates 


whish are leviable.from the owners of the . 


‘holdings, The Macicipality imposed пропа me 
a house-tax whioh was assessed on the basis 
of the anuual value of the holding. I admit 
that [ am liable for such house.tax. But I 
contend that I am not liable for water- 
rates and latrine-rates whish are payable 
by the oosupiers, Refers to sections 86, 
279 and 322 of the Bengal Municipal Aat, 

[Мооке зев, Acte. О. J,—" Waat із the 
definition of an oceupier?"] 

There is. по definition of the word "oo. 
eupier" in the Bengal Munisipal Aot, 
although it gives the definition of an “ owner.” 
The Courts have found that I am an oeaupier. 
The test is not-that of sonstrustive possession 
The holding was 
not in my oscupation. My oo впагегз were 
in astual ossapation and enjoyment of the 
holding. it would be too hard oa me to 
hold me liable as an ossupier which in fast 
I never was. My other point is that part 
of the claim із barred by limitation. \ 

Dr. Sarat Chandra Busak, for the pliintiff- 
Raspondsat.—Tae appallant’s defensa: was 
that he eould not be liable аз he was not 
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in possession of the holding. But the faet 
of his remaining away was uot notified to 
the Ohairman of the Munieipality,—the 
plaintiff, Ths name of the defendant No. 5 is 
on the rate-payer's roll. Onder the eireum. 
Btanees, how could the Chairman some to know 
whether after all these things the appellant 
was not in actual possession? If he was 
not in astoal possession why did he not notify 
the fast to the Chairman or objeat to the 
as:essment of taxes P The facts are patent 
enough to make his possession a sonstrustive 
possession. 

[MookzezE*, Аста, O. J.— Why did you 
bring this suit ? 

Some of the defendants are under the 
Court of Wards. Of oourse, we sould 
realise by distress. Then you should sonsider 
tha unanimous findings of the Courts below 
that the names of all the defendants appear 
on the Munisipal register. 

[Mooxerses, Аста, C. J.— Bat not ав 
oeaupier: P 

Of course, it might be by mutual arrange- 
mant that soma of them lived in that house, 
and the others elsewhere. 

Babu Surendra Ohandra Guha, and Babu 
Вер п Ohandra Boze for Babu Кита Lal Das, 
for the Defendants-Respondents.—A parti- 
tion has been effected of the property. 
It is admitted that defendant No. 5 is not 
in osoupation, Tha sole question, therefore, 
would amount to this; whether he 
would be liable for taxes or not, I submit he 
would nof be liable. 

Baba Gunadi Oharan Sen replied briefly, 

“JUDGMENT. 

Mooxessen, Acra. ©. J.—This із an appeal 
by the fifth defendant in a suit instituted by 
the Ohairman of the Commissioners of the 
Раева Manisipality for resovery of arrears 
of Manicipal rates in respest of в holding 
within the jurisdiction of the Municipality, 
There is no dispute that all the five defend. 
ants ara ownera of the holding. The 
fifth defendant, however, pleaded that he 
was not an озапріес of the holding, whieh 
was really озспоіей by his ао, вһагега, the 
firat four defeadauta. The olaim is for a 
sum of Ворэвз 743-4 annas made up as 
follows: — 


g Rs. A. Р. 
House-rafo a x» 420 0 0 
Water rato „o we 210 0 0 
Latrine fee .., .4 ЦО 4 0 


"$00 
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It is alear from sestion 103 of ‘the 
Bangal Munisipal Aot, read with sastion 85 
(b) that the house rate is leviable from 
all the owners. Sastion 272 (3), read with 
section: 83. (d), makes the water-rate рау. 
able by the osenpiers while sestion 322 
(1); read with section 56 (f), makes the 
latrine-fee payable by the. oscupiers, The 
Üourta below have overruled the defence 
of the fifth defendant on the ground that 
he was in eonstruative. osoupation of the 
holding, Weara of opinion that this view 
ssnnot possibly be maintained. 

: The Bengal - Munieipàl Ast defines’ the 
term ‘owner’ but does not define the term 
‘osoupier’, The meaning of 'oseupation' in 
& similar connection was dieausaed in the ease 
of: Reg. v. St. Pancr:s Assessment Oomnittee 
(1). ltwans there pointed out that ossnpation 
for purposes of assessment of rates includes 
actual possession ав -its primary element, for 
legal possession does not of itself constitute 
oseuption, An example was: given -to 
illustrate’ the meaniog of this test, The 
owner. of -a` vacant house is in legal posses- 
sion, but as long as he leaves 16 vacant, 
he ia not rateable for it as an ossupier, 
yet, if. he furnishes it, and keeps it ready 
for oesupation whenever he pleases to go 
to it, he is-.an. ossupier, though he may 
not reside’ in it -one day in ayear ; on the 
other hand, & persen who, without having 
апу title, takes actual possession of a house 
or piese of land, whether by leave of the 
owner or against his will, may well be 
the: ossupier of ib, See alzo Mayor 
of Southend-on-Seay. White (2), Yates v, 
Ühorlton-upon- Medlcck Union. (3)]. The bub- 
stance of the matter is that bare ownership 
does - not. .sonstitute . rateable oosupstion 
ESmith v. New Forest. Unicn (41); or, in other 
words, every owner.is not an occapier jnat ag 
every овопріег is-not.an owner; in order to aon- 
stitute -rateable 'oseupation, there muat. be a 
use and. enjoyment whioh is or is aapable of 
being beneficial [Liverprol Corporation v, 
Ohcorley Unoa Assessment Oonmittee y With. 
nell Overseers (5), North Manchester Overseers 


(1) (1877) 2 Q. B. D. 581; 46 L.J. M. О. 248; 87 L. 
|, 126; 25 W. В. 827. 

(21 (1905) #8 L, Т. 403, 

(8) (188 1-48 L. Т. 872; 47 J. P. 630. 

(4) (1889) 61 L., T, 870; 54 J. P 324. 

(6111912, 1 K. B, 270: 81L, J, K В 426; 106 L. T, 
е 164; ÙL Q Б. 165i 668,7. 187; 28 T. 
L.R.1 


y. Winsian'ey ` (1. In ‘the ense ‘before 
us, the materials on the record show. that 
the fifth defendant was not in osoupation 
of the holding which was real in the 
oeaupation of hia oo-sharers, Under sash 
circumstances, we are of opinion that the 
fifth defendant is not liable for the water-' 
rate, and latrine.feo, when neither he nor 
any member of his family really enjoyed 
the benefit of the water or the latrina. © i| 

The.result ie, that this appeal is-allowed 
and the desree.made by the: Coürt below 
modified : the deoree will be in favour of • 
the’ Manisipality for the sum-.of. Rs, 420 
on sosount of house rate . against: .all-:the 
defendanté, and there : will, ‘also . bea 
desree for the balance of the claim, namely, 
Rs. 320-4 annas against the first four 
defendants, on  aesount of water. rato and 
latrine fee. 

Ths plaintiff Manisipality wil pay ihe 
fifth defendant half his costs in all the 
Courts, 

Foeroags, J,.—I agree, 


Appeal allowed, . 


(6) (1903) 1 K. B 836 at p. 836; 77 Г. J. к. в, 
661:981, Т 781, 72J, P 171 6 L. G, В. 497: 24 Т. 
L. R. 388 affirmed in 910) A. C. 7; 72 1L, J-K. B. 
95; 101 L; T. 616: 74 J, P, 49; 8 L, irc 15; 54 S. J, 
80; 26 T, L. R, 90. і 


‘PATNA HIGH. COURT. 
Paivy._Councu Appar No.: 41.0Е 1920, Е 
February .4, 1921, 

Present :—іт pcan Miller, Kr, 
Chief Justise, and Mr. Jastioe Adami, 
NIBARAN CHANDRA CHATIERJEH 
— APPELLANT 
versus 
Maharaja PRATAP UDAI NATH SAHI 


DEO —Ra-PONDENT, 
Civil Procedure Code (Act V of 1903), а. 110— 
Dejen lant who hts taken no in'erest in suit, whether 
entitled to appsal to Privy Council. 


- A defendant who leaves the entire conduct of the 
ease in the hands of his co-defendants and fails to 
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MANMATHA NATH 0, KBIROD GOBINDA OHGWDHURI, 


take any interest in the procerdings is not entitled 
fo prefer a separate appeal to His Najesty in 
Council, 

Arplieaticn for Jeave to appeal to the Privy 
“Ccvrei) agaivet the deeision cf Sir Dawson 
Miler, Kr., Chief Justice, ard Mr, Justice 
Jwala Prasad. i 

Merars. K. B. Joywaswal and D. №, Sarkar, 
{от the Appellant. 
* Меғввге. S, M Mullick and В, №. Miller, for 
. the Respondent. 


JUDGMENT, 
. MILLER, C. 4. —This ie an application on 
bebalf of one of the defendants, Nibaran 
Chandra Chatterjee, in a tnit for resumption 
of the property known as the Barwe Raj 
in whieb the Maharaja of Chota Nagpore 
was the pleintiff and the vrincipal defend. 
ants were the Raja of Barwe and his 
son, The petitioner was added asa defend- 
pnt in that rnit, because it appeared tbat 
he claimed lo have derived certain forest 
and mineral rights in Perganra Barwe, 
whish was the eubjeot of the euit, from the 
predecersor-in- interest of the principal defend- 
ant under an instrument, dated tbe | 6th 
Desember 1913. The applisant was eerved 
with notise of the suit but he took no ateps 
to defend it. He put in ро written statement 
and left his interests entirely in the hands 
of the real defendants in the suit, namely, 
the Raja of Barwe and bis son, The suit 
failed in the Court of first instanee where- 
upon the Maharaja of Obota Nagpore 
appealed to the High Court and again, 
although the present applicant was a formal 
respondent іп that appeal), he took no’steps 
whatever to deferd the astion or to oppose 
the appeal, adopting the same attitude as he 
bad:drne inthe lower Court, This Court 
allowed the appeéa) and granted a declara- 
tion tothe plaintiff, that: he was entitled 
to resume the property in question. The 
effeat of that decision may be, and probably 
wil] be, to affect the interests of the pre: 
Bent spplicant. The real defendants in the 
anit bave applied for leave to appeal to 


His Majesty in Оопро and a certificate . 
bas been grantedin that spplisstion ard. 
the appeal is at present pending before His’ 
The prerent applicant. 
now presents this petition asking that he- 


Majesty in Council. 


also may ba granted a certiGeate co that 
be also may вгревг and argue the appeal, 


befóre their Lordships of the Privy Council,- 


„frst impréésion, 


:No authorities have been quoted ‘о пв whioh 
“deal with evch a situation and, 


therefore, 
we mrostdeal with this ease as one of 
Having regard to the 
attitude which throughout has been taken 
up Бу the present applicant, 1 think it must 
be assumed that he was content throughout 


‘to ‘leave his intérests in the hands of those 
who were the real defendants in the suit 


and who were defending the suit and who 
are now prosesuting the appeal to His 
Majesty in Council. In these siroumstanses, 
seeing that the appeal is being prosesuted 
by the real defendants, the present appli- 
oant’s interests will be amply protested in 
the appeal whioh is now pending before 
His Majesty in Counoil and I eau see no 
reason why the respondent should be unduly 
harasred by a second appeal which must, 
from the nature of tbe «ease, deal with 
exactly the same questions whioh will 
have to be determinedin the appeal which 
is now pending. The applisant, having fail- 
ed to put in any written statement or to 
take any, part in the suit in the  Conrt 
of first instance or to take any part in tbe 
appeal and having elected to leave his їр. 
terests entirely i in the hands of the real 
defendants, is not entitled, in my opinion, to 
turn round now and say that he is also 
entitled to present a separate appeal. I 
wonld reject the application with costa. 
Hearing fee five gold mohurs. 
Арам, J.—I agree. 
Application rejected, 





CALCUTTA HIGH COURT, 
APPRALS FROM APPrLLATE Deoxtes Nos, 740 
AND 936 or 1919. 

August 5, 1520, 

Present : :—Mr, Justiae Newbould and ' 

Mr. Justice Panton, 

In No. 740 or 1919 
MANMATHA NATH BISWAS AND 
ANOTHER — DEFENDANTE—'À PPELLANTE 

Ix No. 9-6 or 1919 

JITENDRA NATH ROY— DEFENDANT — L5 
APPELLANT ‚8 
versus 2 
KHTROD GOBINDA CHOWDHURI AND · 
OTHERx— PL:INTI EF | — RESPONDENTS IN ВОТЧ, 
Bengal Tenancy Aet (VIII of 1885), 9,. 104-H — Rent 


'$08 


etiled im Record of Rights, finality of—Plea of title 
contrary to entry-in Record of Rights, whether can be 
vatsed in rent suit, 


Section 104 Н of the Bengal Тепапсу Act confers 
finality on the rent settled in the Record of Rights, 


It is not open toa defendant in a rent-suit to urge 
the plea of title contrary to the entry in the Record 
of Rights. 

Appeals against the deorees of the 
Officiating Subordinate Judge, Pabn’, dated 
the Ist of February 19-9, reversing that of 
the First Munsif at Pabna, dated the 29th of 
April 1918. 

FACTS appear from the judgment, 

. Babu Rajendra Ohandra Guha, for the 
Appellants.—The entry in the Reosord of 
Rights and the desision of the Settlement 
Officer cannot operate as a bar to my raising 
& plea of title. Section 104H of the Bangal 
Tenancy Act gives me а right to challenge 
the entry inthe Record of Rights finally 
published under section 103A of the Bengal 
'Ténaney Act. 

Babu Jogendra Naroyan Majumdar (with 
him Babu ámulya Kumar Bhattcchar ee), for 
the Respondents.—An entry in the finally 
published Record of Rights, unless altered 
by means of а snit brought under sestion 
104H of the Bengal Tenancy Aot, із oon- 
elusive, See Prasanna Kumar Adhikary v. 
R:chimuddin Howladar (1). *Wefers also 
to Borvkuniha Nath Ghose vw. Sadaninda 
Mahapatra (2), Ina suit for rent based on 
the finally published Record of Rights, the 
defendant is not entitled to raise a plea of 
title sontrary. to the entry in the Record of 
Rights. 

Babu Rajendra Ohandra Guha replied. 

JUDGMENT.—These two appsala arise 
ont of two rent-suits, The plaintiffs olaim 
rent on the Record of Rights from whish 
it appears that the plaintiffs held as settle. 
ment-holders under Government in a khas 
mahal and the defendants are tenants under 
them, 

The defense set up is that the defend. 
ants held the land by virtue of а kaimi 
lease granted Фу seriain patnidars, the 
plaintiffs in this suit having also an interest 
in that paint. 

The first Court held that the defendants . 
established their plea and dismissed the 
guit. 

(1 15Ind. Cas. 327, 17 0. W. N 153. 

' (8) 46 Ind. Cas, 287; 23 О, W, М, 516. 
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On appesl, the Subordinate Judga revera. 
ed this decision aod deereed the suite, bold. 
ing that section 04H of the Bengal 
Tenancy Ast gave a fivslity to the rents 
settled in the .Resord of Rights, The de- 
fendants, we should mention, had attacked the 
Record of Rights by a snit under seotion 
104 H whieh was dismissed. In our opi- 
nion, the view taken by the learned Judge 
is right and it is clearly supported by the 
authority of the cases of Prasinna Kumar 
Adhikari v. Rachimuddin Howladar (1) and 
Baikuntha Nath Ghose v. Sadananda Maha- 
patra (2). А 

Оа behalf of the defendants-appellants 
it ia contended that the entry and desision 
of the Settlement Officer ara no bar to their 
raising this plea of title. Whether such a 
plea ean still be raised in a suit properly 
brought for the purpose, it is not пазезвзгу 
to decide On the authorities oited, it is 
qaite olear that the plea sannot Ъз raised in 
a rent suit. 

Wa sosordingly dismiss these appeals with 
бозгв in eaoh вазе. 


Appeals dis niesad, 


LAHORE HIGH COURT. 
Fig.t Суп, АРРЕАТ, No. 2741 os 1920. 
Janvary 2, i921, s 
Present i— Mr. Justice LoHossignol and 
Mr. Juatise Wilberforce, 
MUHAMMAD MUMTAZ HUSSAIN 
KHAN —DzFZNDANT— ÀÁPPELLANT 
versus я 
NAURANG AHMAD-—P.AINIIFF— 
RESPONDENT., 
Evidence Act (I of 1872), s. 116—Landlorà and 
enant—Estoppel— Lessee, whether can evot landlord 


ajter ewpiry of lease. 


А tenant who has been let into possession by his 
landlord cannot deny the landlord’s title however 
defective ib may be, so long as he has not openly 
restored possession by surrender to him. [p. 604, 
col . 

A lessee, however, whos» lease has expired cannot 

evict the lndlord who is lezally in possession of the 
roperty even if the landlord had heen let into 

possession by the quondam lessee, (р. 504, ool. 1.] 
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MUHAMMAD MUMTAZ HUSSAIN t, NAUBANG AHMAD. 


Firat appeal from the degree of the Senior 
Bubordivate Judge, Delbi, dated the 30th 
November 1920. 

The Hon'ble Mian |! Fasl-i- Hussain, K. B, 
for tbe Appellant. 

Lala Moti Sagar, R.S., Bakhshi Tek 
Chand and Babu Kishen Dial, for the Re- 
apondent, 

JUDGMENT. —A brief history of this 
cage is as follows, The property in suit, the 
Civil and Military Hotel at Delbi, was the 
property of two brothers who in July 1913 
leased it to Mrs. Smith for a period of seven 
years, the tenancy sommencing on Ist Osto. 
ber 1913. The tenaney expired, therefore, 
on 80th September 1920. An option of 
extension for three years was, however, 
given to Mrs. Smith and the real question in 
this ense is, whether the right of exeroising 
this option bas passed to the transferee from 
Mrs, Smith. The case, however, has been 
desided on other grouuds. 

Mra, Smith transferred her rights to 
Naurang Ahmad, the present plaintiff, in 
February 1915. He aub-let the property to 
Mrs. Harris, who has been made a defendant, 
for one year eommencing Írom the Ist 
Ostober 1919, Mrs, Harris in turn sub. let 
her remaining rights with effect from Ist 
April 1920 to the defendant, Mumtaz Hussain. 
He had then purahased the property from 
the original owners by a deed exeeuted in 
February 1920. Mumtsz Hussain, thue, was 
the owner of the property and a snb-tenant 
under Naurang Abmad, the present plaintiff, 
who sued for his eviction from the property 
in a suit instituted on 14th April 1920, The 
ground of the suit was that Mumtsz Hussain 
was sating adversely to the title of the plaint- 
iff in that he was altering the nature of the 
premises, The plaintiff, therefore, asked for 
immediate possession and for an injunction 
that the property should be restored to its 
original condition ‘and fcr damages. He 
first ohtained a temporary injunetion order- 
ing Mumtaz Hussain to effest no alterations 
in the premises but this was set aside by 
this Court on 26th June. On the 4th of 
Ostober 1920, aa the position had ehanged 
owing to the expiry of the lease, unless the 
option was exeroised, the plaintiff asked to 
be ‘allowed to amend his elaim. The main 
amendment was that the plaintiff was entitl. 
ed to immediate possession as the lease to 
‘Mrs, Harris, wliigh had been transferred to 


Mumtaz Hussain, had expired on the 30th 
of September. This amendment was allow- 
ed, and rightly so in our opinion, as the 
amendment was nesessary for. the purposes 
of determining the real question in oon. 
troyersy between the parties, Such amend. 
ment may, it is true, not have been in asoord- 
ance with the law as it stood previously, 
but in the present Code of Civil Procedure, 
Order VI, rule 17, is framed with the objeat 
of allowing all reasonable amendments so as 
to sesure an adjudisation in the matter in 
dispute between the parties. 

The lower Court has deoreed the plaintiff's 
claim on the ground that Mumtaz Hussain 
being a tenant of the plaintiff in that he 
stands in the shoes of Mrs. Harris ia 
estopped from denying his landlord's title, 
The lower Court has based its desision 
on the Privy Couneil judgment report. 
ed in Bilas Kunwar v. Desaj Ramit 
Singh (1) and on Ehcba Govindshet v, 
Dayaram Narayan (2) and Makhan Singh 
v. Baisakhi Ram Shah (3), in the latter 
two of whish it is laid down that the 
provisions of section 116 of the Evidenae Act 
that a tenant is estopped from denying his 


Jandlord’s title only daring the sontinuansy 


of the tenaney is not exhaustive, This 
view of the law is not seriously sontested 
by Mr, Е 21.1. Hussain but he urges that 
no question of the applisability of section 
116 of the Indian Evidence Aot arises in 
this oase, inasmuch as the defendant Mumtez 
Hussain does not and never has denied 
the plaintiff's title but merely urges as a 
defendant in the suit that plaintiff's title 
under the lease granted by the landlord in 
1913 has determined and that plaintiff, 
therefore, is nolonger a lessee and possesses 
no legal status by whieh he бап evist the 
owner of the property. It is olear to us 
that this contention must prevail, unless the 
plaintiff ean establish that, owing to the 
option ‘slause, he is still the lessee. In such 
a ease he would have the right to oon. 
tinue his possession under the terms of hia 
lease irrespestive of the provisions of seotion 
116, The authorities ‘aited by the lower 


(1) 80 Ind. Cas. 299; 37 A. 557; 1 Bom L. = 
1008 (P. О н 18 A. L. J 991,19 C. W, N. 1207; 
C. L. J. 516; 20 M. L. 1. 336; ^i8 M. L. T, а (1315) 
M. W.N 757.2 1. W. 830. 421 A. 202 (P, C.). 

(2) 65 Ind Cas 58: 22 Bom. L. R. 82, 

(3) 50 Ind, Cas, 5 91; 128 P, R, 1919, 
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Court.and agüin-relied on before us for 
the .fespondent. are, it is true, clear author- 
ities that a tenant who bas been let into 
possession. by bis landlord sannot deny that 
landlord’s title, however defective it may 
be, sojong as he has not openly restored 
possession by -surrender to his landlord. 
They are, however, not authorities to the 
effest that a tenant whose lease has deter- 
mined ean eviet -a landlord legally in 
possession of the property, even’ if that 
landlord, has been let into иен by the 
quondam, tenant. 


We disagree, therefore, with the view of 
ihe law taken by the first Court and re. 
maud thé oase for trial on the merits The 
costa will be costs in the oanse and the 
Gourt fee on appeal will be refunded, 
The lower Court should take steps to dis- 
pose of this ease as soon-as practicable, 


Oase remanded. ` 


QALOUTTA HIGH COURT. 
LrrrEsS Parent APPzAL No, 180 OF 1919, 
May 18,1920. . - 
Present: — Sir Asutosh Mookerjee, Кт., 
Astivg Chief Justice, and Justise 
Sir Ernest Fleteher, Kr, 
ABHOYA CHANDRA GHOSH AND orazrs 
—PLAlNTIFFS— APEELLANTS 
` versus А 
RAJ KUMAR GHOSH AND OTHR88— 


DEFEND Nr3- RESPONDENTS, 
Easement of necessity, meaning and limits of. 


‘ When the nocessity for an easement of necessity 
oa the easement algo terminates, LP. 906, 

col, 1 

. An easement of necessity is an easement which, 
pnder particular circum stances, the law creates by 

virtue of the doctrine of implied grant to meet the 
necessity of a particular case. Ib is an easement 
which is not merely necessiry for the reasonable 
enjoyment of, the dominant tenement, but oné 
without which thds tenement cannot be used айай, 
Such an easement lasts’ only во long aa the t necessity 
exists ; fore grant arising out of the implication of 
necessity cannot be carried further than ths. necessity 
of thé case requires [p. £05, col. z.] 

A right of way limited. by the necessity which 
creates it, ceases if, ntany subsequent pericd the 
party entitled can appreach the place to which it 
lod by passing over his own land, [p,-606, col, 2.5 


Letters Patent Anneal against tha doarea 
of Justise Sir Syed Shamaul Huda, Kr., dated 
the 25th of Ausnst 1919, in Anpsal from 
Appellate Deeree- No,-2 01 of 1916, 


FAOTS appesr from the judgment. ` 
Dr. Sarat Ch:ndra Fyiack and Baba Berin 


Ohandr2 Bose, for ` the Appellants. Тһе 
plaintiffs are the appellants. The appeal 
arises out of a suit for establishment 


of the right of way from the homestead 
of the plaintiffs to the khal and tank of 
the defendants, 

“Before 1852 there was a way of nesessity: 
Оовә there is an implied grant of ‘ese. 
ment of пезеваібу, . that grant does bot some 
to an end. It has been found ‘that, some 
time before 1882, thera hag been. an eate- 
ment. The question is that by the 'é^n- 
strnotion of the publio road the” eassment 
has been extinguished.’ The learned Munsif, 
As well asthe lower Appellate Court, ‘hold 
that the right of, way or easement has been 
éxtinguished. "Refers ёо ` section `8 of the 
Transfer of Property ‘Act. Ав soon as the 
Loeal Board road same into. éxistense that 
right has disappeared. Before 1652 this 
right was enjoyed ‘by Mahabbarat ss ap- 
purtepant to his homestead and when the 
homestead has. passed to bis. heir, the 
right of way also passed, to him. The 
eonstruetion of the Local Board road does 
not extinguish the right. The road came 
into existence in 1882, Up to 1880 there 
‘was no patsage or outlet from the land, 
Sinee the existence of the publio road . the 
easement of necessity that was appurten- 
‘ant to the tenement has come to an end, 

That is. not.a correat view of, the law as 
“the lower Appellate Court holds; The right, 
namely, the easement enjoyed by Mahabharat 
by way of necessi! y ,was attached to" the 
tenement. It ів not a “personal” right. The 
right was appartenant- to the, tenement grant. 5 
ed to my olients.: Refers ta „Himes | v, Goring 
(1). When the ` original... grant was 
‘made to the previous tenant, the land belong. 
ed to the land) rd шеп, . 

Babus Sarat Chandra Ray, Chowdhury with 
him Babus Manmatha Nath Mubheriee, Sa indra 
“Nath Kuk'êrjee and. Brij Mohan Mojcomdar, 
for the Vepaty Registrar), for ‘the Respond. 
entr, was nof called upon. 


a (1821) 2 Efng 76:97 R. в, 25 9 боде „166 
2 Ls J, OP, 134; 130 И, В.-988, - 
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Sa ‘JUDGMENT, 

MOOKERJEE, Acta, О. J.—This ia an appeal 
under clause 15 of the Letters Patent from 
the judgment of Mr, Justice Shamsul Hada 
in a suit for declaration of a right of way and 
for a perpetual injunction to restrain inter. 
ference theresith, The Court of fest 
instarce dismiseed the suit, and that decision 
has been sueeessively confirmed by the 
Subordinate Judee and by Mr. Jastiee 
8: ameul Huda. We are of opinion that the 
view which has sommended itself to all 
the Judges concerned is sorreot and must be 
upheld. 

The plaintiffs based their title on a 
pulini lease granted to them by the defend- 
ants on the 24th Ostober 18°2, `The question 
has been disaussed in the Courts below as 
to whether the plaintiffa as tenants can 
üáequire- à pressriptive right of way ав 
against the Jandlords-defendants,- In our 
' opinion, that question does not really arise 
оп the facts of this sage, The title of the 
plaintiffs із based upon the grant of 1882. 
Under seofion 8 of the Transfer of Property 
‘Ast, the effect of that grant was to trans. 
fer to the plaintiffs the legal incidents of 
the property demised and such - inoidents 
ineluded tbe easements annexed to the land. 
The point for consideration, acsordingly, ie, 
whether, at the date of the grant, there was 
ап easement annexed tothe land demised. 
Now, it bas been found that up to 1820 the 
tensnts then in ocoupstion ot the land had 
в way of necessity, but after 1580, when the 
Local Beard established a public way, the 
way of necessity ввавей to be necessary for 
the enjoyment of the holding. In these 
oiroumstanoes, Mr. Justice Shamsul Hada 
has held that; as the necessity forthe way 
of necessity саше ёо an end, the way also 
must ‘be taken to have terminated, lf this 
view be correct, the easement in question 
had termineted before the grant in favour 
of. the plaintiffs was mada, ` Consequently, 
under section 8 of the Transfer of Property 
Aot, it cannot be maintained that the way 
now elaimed was an insident of the pro- 

‘porty demised to the’ plaintiffs, We have 
thus to consider, whether it san be affirmed 
ав & proposition of law that when the 
necessity for an easement of necessity 
terminates, the easement also terminates, 
‘We are of opinion that the answer must be 
in tho affirmative, : 
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An easement of nesessity із an easement 
whieb, under partisular oirsumstances, the 
law ereates by virtue of the doetrine of 
implied grant to meet the nesessity of a 
partionlar case. 16 із ап easement whieh is 
not merely necossary for the reasonable 
enjoyment of the dominant tenement, but 
ove without whieh that tenement oannot be 
used atall, Such an easement lasts only 
so long as the necessity exists, fora grant 
arising ont of the implication of necessity 
eannot be sarried further than the necessity 
of the oase requires. Referense may, in this 
eonuestiop, be made to the desision in 
Нот ез v. Goring (1), whieh is an antbority 
for the proposition that an easement limited 
by the nesessity which orestes it, aeases if, at 
any subsequent period, the party entitled вац 
вррговећ the place to which it led by passing 
over his own land. The appellant, however, 
has.argued that the correstness of this 
decision has been doubted in subsequent 
eases, and has invited us to hold that the 
view just mentioned is not . well-founded 
on prineipla. We are unable fo ascept this 
son'ention as well founded. 

In Proctor v. Hodgson (2) Baron Parke 
referred to the desision in Holmes v. Goring 
(1) in tbe following terms: “rhe extent 
of the authority of Ho'mss v. Goring (1) 
is that, admitting a grant in general terms, 
it may be construed to'be a grant of 
a right of way as from time to time may 
be necessary. I should have thonght it 
meant as mush a grant for ever, as if 
expressly inserted іп а deed, and it atruek 
me at that time thatthe Court was wrong: 
but that is not the Question now," Baron 
Alderaon added: "Probably, if this ease 
be taken to & Oourt of Error, Holmes v. 
Garing (1) will be reviewed.” These 
observations of Baron Parke were eited by 

lagokburn, J., in delivering the judgment 
of the Court in Pearson ‚ү; Spencer (8), in 
the following terms: “We certainly do 
not feel inolined to extend the authority of 
Holmes v. Goring (1) во far as to hold that 
the person into whose possession the servient 
tenement somes, may from time to “time 
vary the direotion of the way of neobssity, 
at his: pleasure, so long as he ‘substitutes 

(2: (1:68) 10 Ex. 824 at p. R28; 102 R: В. 852; 8 
Com L. R, 756; 24 L. J_ Ex. 195 156 E. R. 674. - 

(3) (1361) 124 RB. 626; 1 B. & S, 571 atp, 584;. 1 
Jar, (х, в.) 1166; 41 T, (N, з.) 760; 121 B, В, 827, `` 


$06 


INDIAN CASES, 


[1921 


SALIG RAM 0. OFFICIAL L'QUIDATOB, INDIAN EXOHANGE BANK, LTD, 


& eonvenient way." This does not show 
that Mr Justice Blackburn was inclined to 
question the sorrestness of tho view that 
a way of neesssity terminates when tbe 
necessity itself comes to во end. This is 
elear from the following obaervation: "We 
think we must hold that the way of nesessity, 
once created, must remain the same way as 
long as it continues at nl) .'lhis indisates 
that a way of nesessity may come to an end, 
This is also clear from the obrerva'ion of 
Erle, О, Ja iu the Hxohequer Chamber, 
Pearson v. Spencer (4) : "A way of necessity, 
strictly so aalled, ends with the nesessity 
for it and the direstion in which the 
plaintiffs says the way ought to go would 
go end.” This view, in cur opinion, is well- 
founded on reason, and shows that Holmes 
v. Goring (1) has been doubted upon a 
point whioh does not toush the question in 
oontroversy before us Г Deacon v. South Eastern 
Ry. Co. (5)]. We hold, accordingly, that the 
“view taken by Mr. Jastioe Shamsul Huda 
is eorreot and his decision must be sffirm- 
ed. 

The result is that this appeal is dismissed 
with costs. 

Fuztcaer, J.—1 agree. : 


Arpal dismissed, 


* (4) (1863) 3 R & S. 781;8 L T. (м, ві 166; 11 W, 
R. 471; 1 N. В. 574; 122 E, В. 285; 124 R. R. 667, 
(6) (1889) 61 L, T. 877. 


: LAHORE HIGH COURT. 

MiscELLANEOUS бесокр Отт, APPEAL No. 933 
i cr 1920. 

. January 8, 1981, 

Fresent :— Mr. Justice Soott Smith, 
Sahid RAM—Jvogmext DEBTOR 

— AFPELUANT 
` versus 
` Tas OFFICIAL LIQUIDATOR, INDIAN 
EXOHANGE BARE, Limran, LAHORE, 
{ ANDaNO?BER— DscsEE HOLDERS 

— Re: por Dante. 

Companies Act (VI о 1*8»), s 160—Payment-order, 
whether can be made in respect of debt which has been 
‘gold te third person— Court, duty of ~ Payment-order, 
. made without jurisdiction, whether can be disregarded, 


The duty of а Court in liquidation proceedings 1s 
to realise the assets of the Company and to discharge 
its liabilities so faras possible. It is no part of 
its dnty, however, to help third persons who have 
purchised debts due to the Company to realise those 
debts [р 69°, col !.] 

Therefore, once a debt has been sold to a third 
person the ‘ourt cannot make a payment-order in 
regard to it under section 150 ofthe Companies Act, 
[р 5°7, col 1.] 

A decree which is a nullity may be disregarded 
without any proceeding taken to sot it aside. 
Similarly,a payment-order which is a nullity may be 
disrezarded by a Court whose assistance is sought for 
its execution, [р. 507, col. 1.2 


Miscellaneous second appeal from the order 
of the Distrist Judge, Lihore, dated the 
8'h January 1920, affirming that of the 
Subordinate Judge, -Fisst Class, Lahore, 
dated the [4th August 1919, 


Lala Balwant Rat, for the Appellant, 


Mr. S. К, Mukerji for Notan Das, Re- 
spondent, 


JUDGMENT.—This is a seoond — 
by Mr. Salig Ram, Pleader, & judgment. 
debtor in exeoution proesedinge, from the 
order of the lower Courts allowing Notan 
Das to execnte against him а pay ment-order 
passed in liquidation proceedings under 
seation 150 of tha Indian Companies Aot, УІ 
of 1882, Зайд Ram was ashare-holder in 
the Indian Exthange Bink, Limited, whieh 
went into liquidation, Oa the Bth of 
August 1918 the Official Liquidator issued 
a notioa to the oontributories under whioh 
he agreed to accept from them Ri. 25 per 
share if payment was made by them into 
the Bank of Bengal by a certain date. Salig 
Ram is said to have been one of the per- 
sons who did not make the payment due 
from him by the fixed date and on the 7th 
of September 1918 the Judge of the Liqui- 
dation Court signed a payment-order for 
Rs. 1,000 againat him under section 150 
of the Companies Act. 


Notan Das isthe transferee of the assets 
of the Company whioh was under liquida- 
tion and he seeks to exesute this payment- 
order as if it were a dearee and the Courta 
below have allowed him to do во. Опе of 
the grounds of appeal in the lower Appel. 
late Court was that the assets of the Com. 
pany uoder liquidation having been sold 
to Notan Das on the 30th August 1918 
any paymenz order passed in favour of the 
О оа! Liquidator after that date was в 
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nullity and, therefore, the “Court had no 
jurisdietion to exesute it. 
The decision of the Privy Council in the. 
ease of Khiarajmal v. Daim (1) is authority 
for the proposition that decrees whioh 
amount toa nullity may bə disregarded: 
without any prosseding to set them aside. 
The vase is. reported as Khiarajmal v. Daim 
(1) and was followed in Hanuman Prasad 
v. Muhammad Ishaq (2), 1& is, therefore, 
olear that if the payment-order is a 
nullity it may be disregarded by a Court 
whose assistance is sought for its ехевп- 
tion. In Вівек on Judgments, which is 
referred to in Gurdeo Singh т. Ohandrika 
Singh (3), it is laid down, in seetion 215, that: 
* A Court cannot adjudicate upon a subjest- 
matter, whioh does not fall within its pro: 
vinoe as defined or limited by Jaw, In 
order to the validity of a judgment, the 
Court must bave jurisdiction of the persone, 
of the subject matter, and of the partioular 
question whioh it arsumes to decide, It 
‘gapnot act upon persons who are not 
legally before it, uponone who is not a 
_.party to the suit, and во ор, ” 


Now, it is contended before me that the 
‘duty of a Court in liquidation prcseedings 
is to realise the assets of the Ocmpany 
‘and to discharge its liabilities so far ав 
'possible. Now, the debt cf Salig Ram to 
‘tthe Company was ditebargedso far as the 
Liquidator was eorcerned when it wassold 
to Lala Notan Das, and it is urged that it 
ia no part of the duty of the Court to help 
Lala Notan Das to realise the debt due 
to him from Salig Ram. I think that 
there is great forcein this argument and, 
indeed, Mr, Mukerjion behalf ofthe res- 
pondent admits that once а debt bas been 
sold to a third person the Court sannot 
make а payment-order in regard to it 
under section 150 of the Companies Act, 
1882, He.hasocited Tharya Ram v. Popat 
Ham (4), but in that case the assignment 
was made after the payment order bad 


been drawn up. Mr. Mokerji urger, how-: 


7 (1) 821. А. 23; 32 0. £98; 1 O. L. J, 5814.8 Sar. P. 
C, J. 784; 9 О, W. N, 201 (Р. 0.); 2 A. L. J, 71; 7 Bom. 
L, R. 1. 
(2) 28 А. 187; A. W. N. (1905) 229; 2 A. Т, 1. 615. 
09) 1 Ind. Сав 918;86 C. 195 at p 206; 5 С. L. J, 


E 47 Ind. Сав, 997; 92 Р, R. 1918; 168 P. W. R, 
1918. 
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éver, that the payment-order was really of 
the 30th August 1918 and was made prior 
to the sale to Lala Notan Das whioh took 
place on the same day but at a subsequent 
time. He refers to an order ofthe Judge 
of that date whioh states that the Official 
Liquidator reports that certain eontributories 
have laken advantage of the remission of 
15 percent. allowed for prompt payment 
and goes on as follows :—" I have direoted 
that payment-orders be prepared against 
defaulting sontributories.’ In aseordansa 
with this order the payment-order was 
drawn up and was signed by the Judge 
on the 7th of September as already stated. 
The Judge did not, on the 30th Angust, 
make payment-orders against any particular 
persons. The list of eontributories had to 
be sorutinized and it had to be ascertained 
who were the defanlters, and this apparently 
accounts for the slight delay that cesurred 
in drawing up the. payment-orders, The 
sale of the assets took place by auction 
on the Uth of August 1918 and on that 
day the pureharer made a part payment, 
ramely, Re, 6,000, and the sale was, tbere- 
fore, complete under sestion 78 of the Con. 
tract Act, I, therefore, bold that the pay. 
ment order of the 7th September, which was 
subsequent to the sale, was ultra vires and, 
was a nullify ard that it is not binding 
upon Salig Ram, appellant. 

I accordingly accept the appeal and, 
settirg aside.the orders of the lower 
Courta, dismiss tke application of Lala 
Notan Das for exeeution of his so-called 
dearce, and direct that he do pay appellant's 
scats throughont. 

- Apreal cecepted, 


ES 


CALCUTTA HIGH COURT. 
ArPEAL FROM APPELLATE Decere No, 105 
cF 1919. 

July 13, 1* 20. 

Fresent — Mr, Justice Tennon and 

* Mr, Justice Newbould. 
RAJ KUMAR DAS—Devenpant No, 1 
— APPELLANT 
terseis 
PANOHKORI TALUQDAR—Prairire 
—RESPORLEST, 
Bengal Tenancy Act (VIII B, 0, of 1858), s, 85 (2) 


* 
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КіЈ KUMAR DAK €, PANOHORI TALTQDAR, 
Registered qub-lease in perpetuity by raiyat, whether 
admissible in evidence -Estoppel, applicability of 
doctrine of. 


+A sub-lease by a raiyat granted and registered in 
contravention of the provisions of section 84 (2) 
of the Bengal Tenancy Act is inadmissible in 
evidence 

A raiyat is not precluded from questioning the 
validity of a sub-lease, purporting to be a lease in 
perpetuity, by reason of the doctrine of estoppel 
where there was no misrepresentation by him as to 
the extent of his interest or as to his status as raiyat, 
Jn such a. case the doctrine of estoppel has no 
application. 

Appeal against the deorea of the Subordi- 
nate Judge, Sesond Court, Bakargunj, dated 
the Lith of July 1918, reversing that of the 
Munsif, Fifth. Court, at Barisal, dated the 
24th of May 1917. 
`. FACTS appear from the judgment, 

- Babu Asitaranian Chatterjee, for the Ap- 
pellant.— Although the lease is in sontraven- 
tion of the provisions of seotion 55 of the 
Bengal . Tenaney Act, it is binding as 
between the lessor and the lessee. See 
Gonesh Mondol v. Thanda Namesundrant (1). 
My lease isa permanent one. It eannof, 
therefore, be terminated by notice, The 
ease: in Chand? Oharan Nath v. Somla Bibi 
(2) was the onse ofa lease from year to 
year. · The - lease was thus terminable by 
notices to quit; There was thus no question 
either of the applicability of sestion 85 of 
the Bengal Tenaney Act or of estoppel. 
It is only the landlord who oan question 
‘tha lease. See Manik Borai v. Bani Oharan 
‘Mandal (3). The lease ie, therefore, binding 
‘on ‘the -raiyat beoanse the grantor sannot be 
permitted to derogate from the grant. Refera 
: to Madan Ohandra Kapali v. Jaki Karikar (4), 
Tomi;udd: v. Asgar Houladar (5), Bipin Behari 
Hoti v Amrita Lal Bha't char (6), Arab 
Ali v. Rachimaddi (7), ali Mohammad Berari 
v. Noyan . Rajah Bhuiya (8), Bamandas 
Bhatisch.ryya v. 


(1) 88 Ind. Cas. 499; 24 О, L, J, 539. 

(2) 44 Ind. Cas. 254; 22 0. W, N. 179 at p. 181; 28 
Q. L. J. 91. ^ 
_ (8) 10 Ind. Cas. 469; 18 О, L. Т. 649 at p. 650. 

(4) 6 C. W. N. 377. 

(5) 1 Ind. Cas, 242; 36 C. 256 at p. 259; 130, W. N. 
388. - . 
16) З Ind. Сав. 655;9 C. L. J. 76. 

(7) 10 Ind. вв 582; 19 O. L.J. 656. 

(8) 13 Ind Cas 9.215 O. L, J. 1275 16 О, W. N, 
620 note  ' - - 
‚_ \9, 35 Ind. Cas. 754; 20 О, W, N, 1840 at р. 1845; 
‘24 0, D, 7, 541; 44 0,77 s, ` 
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Nilmadhub Saha (9). . 
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Apart from the lease, my porsession is 
во віепё to establish the tenanoy whioh I 
elaim. 

Babu Manindra Kumar Pose for M, Wahed 
Hossain, for the Respondent, was not ealled 
upon, 


JUDGMENT.— This appeal arises ont of 
a suit brought to ejest an under raiyat after 
notise. The findings of feot arrived at by. 
the Court of first appeal are as follows, 
Plaintiff is a raiyat. He granted to the 
defendant a lease whieh purported to be a 
lease in perpetuity. He brings this suit in 
ejestment after serviss of a suílioient notiea 
to quit under the provisions of sestion 49 
(b) of the Bengal Tenansy Aot, Oa the 
authority of, amorgst other oases, the ease 
of Jarip Khan v. Durfa Bewa (10) and the 
ease of Goush Mcn lal у. Thanda Nomasund. 
rani (1) it must be held that the lease in 
question, having been granted . and 
registered in contravention of the provisions 
of sestion 85 (2) of the Bengal Tenancy 
Ast, is inadmissible in evidenoe. It is 
contended before us that: the plaintiff. a 
raiyat is prealuded from . questioning. tbe 
validity of this lease by reason of’ the 
doetrine of estoppel; but here the finding 
of faot is that there was no misrepresenta: 
tion by the plaintiff as to the extent of 
his interest or as to,his status as ratyat. 
The dostrine of estoppel, therefore, has no 
applieation, 


The appellants’ Pleader next seeks to 
rely upon tbe proof of his elient's posses- 
sion, No doubt, that possession, apart from 
the lease, would be sufficient to prove his 
tenaney. However, that is not sufficient to 
prove his permanent lease. Moreover, by the 
servios of the notice to quit the tenancy 
has terminated, : 

It follows that the defendant must sub. 
mit to the deeree made against him for 
porsession. The appeal is, therefore, . dise 
missed with costs, 


Apreal dismissed. 
(10) 15 Ind. Cas 76; 16 0. L, J. 144; 17 О. W. N, 
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LAHORE HIGH COURT. 
Se Огт, Арре. No, 2310 or 
1916. 
bod Desember 20, 1920, 

Present :— Мт, Justice LeRossiguol and 
Mr. Justice Wilberforce, 
Musammat FATIMA BIBI AND ANOTHER 

i —PLAINTIFFS— APPELLANTS 

versus 

- SHAH NAWAZ AND OTHERS—DEFENLANTS 
' — Ba. PONDENTS 

Custom—Riwaj-i-am,-entry in, applicability of 
-—Surcession to acquired property—Jata af Jhelum 
District ~Sisters versus remote collaterals — Custom and 
personal law—Suit based on custom—Custom not 
“estabvished—Procedure, 


pa 


Unless thereis a provision to the contrary, the 
rules laid down in the riwaj-i-am must be taken to 
"refer to ancestral and not to self-acquired property. 
[p 5:5, col 2.] 

Among Muhammadan Jats of the Jhelum District 
there is no custom governing the succersion to the 
acquired property of the last male-holder ‘when the 
contest is between his sisters and collaterals in the 
ninth degree. [po 5:6, col, .] 

. Where no: custom. is established in а case the 
personal law of the parties should be applied, not- 
withstanding that the parties themselves relied upon 

custom. [p. 610, col. 2 N 


Second appeal from the deeree of the 
Distriet Judge, Jhelum, dated the 3rd 
May 1916, affirming that of the Senior Sub- 
ordinate Judge, Jhelum, dated the 14th 
“Maroh 1916, 


“Mr, Mukand Lal Purt, for the Appellants. 


Mr. Nanak Chand, for the Respondents. 


JUDGMENT.—~The two original plaintiffs 
in this case were two sisters of the last 
male. holder. Tbey obtained possession of 
his land and, owing to an  unauthorised 
order of the revenue offisials whish ‘they 
have unwisely thought fit^ to obey, they 
have instifuted the suit out of whioh this 
appeal arises against aollaterals in the 9th 
degree ‘that they “are entitled {о retain 
possession of ‘their brother's land. The 
first Oourt held that they had failed to 
prove that they were entitled by eustom to 
their brother’s land. The lower Appellate 
Court, eonsidering the judgment of the 
first Court to be very oursory and that 
eustom was not prima facie in favour of the 
slaim of very remote sollaterals to exclude 
.Bisters, re-framed: the issues and remanded 
“the oase for a further enquiry. It dirested 
that the whole question of eustom should 
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be left ач орап as possible and it did not 
think that mere failure on ove side or the 
other to prove its ease would necessarily 
conclnde the question, After remand the 
learned Distriet Judge considered that there 
was в distinst presumption that by the 
custom of the main agrieultural tribes in 
the Panjab sisters never inherit. It, therefore, 
thought that the onus lay проп the sisters 
and, after considering numerous judgments 
of the High Court andthe evidense in the 
ease, it same to the oonolusion that the 
plaintiffs had entirely failed to prove their 
title to inheritance, although the land was 
not ancestral The plaintiff'ssnit was, there- 
fore, dismissed and they have preferred a 
second appeal on a каш of the Distriot 
Judge. 

The main ground argued d in the appeal 
js that, although the parties are admittedly 
governed by sustom in matters of inberit- 
sanoe, there is no aecertained rule of. enetom 
applying to the present ease and that, theres 
fore, the lower Appellate Court should have 
fallen bask. upon the personal law of the 
We have по. diffieulty in agreeing 
that .no 
the 
rights of sisters of a last male-holder as 
against collaterals of the 9th degree in the 
ease of acquired property. The evidence in 
the osse produced by both parties was 
contemptible and neither the appellants 
nor the respondents bave placed any relianae 
upon it. Oounsel for the respondente, how: 
ever, relies upon an entry in the riwaj ?-am 
and also on the general rule of snatom as 
laid down in Rattigan’s Digest of Oustomary 
Law, sestion £4. The tribe of the parties 
is apparently ineluded among the Jats of the 
district ard the entry іп the riwa, t-am 
relied upon after giving the replies of some 
spsoial tribes lays down that among. other 


with the contention of Counsel 


-tribes, among whom Jats are ineluded, a 


sister or her sons бап never inherit, "We 
do not ooDsider that this entry in the 
тйрај ї ат can give us much help in tha 
desision of this case. The learned District 
Judge bimself admits that this riwaj i-am 
has often been ealled in question and its 
value discounted. Waea also eonsider that it 
is a safe rule to accept, unless there is a 
provision to the eonlrary, that the rules 
laid down in the riwaj-š am refer to ane 
sestral and not acquired property, In 
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Raji Kaur v. Talok Singh (1) Sir. Donald 
Johnstone, Chief Judge, held that the 
Toles laid down in the siwa:-t am must 
usually Ъз taken to apply only to ancestral 
property and the same opinion is expressed 
in Budki Parkash v, Ohander Bhan 
(2), An for the general rules laid down 
in paragraph 24 of Rattigan’a Digest of 
OCustomary Law, it is open to the same 
oritieism, namely, that it is based mainly 
‘on ‘authorities regarding ancestral property 
and on the generally ascepted principles 
of agnatic succession which do not apply 
in the ease of aequired property. There 
is, it is true, one reported desision oited 
by the learned author in which sisters 
were exoluded by sollaterala of the 10th 
degree in the ease of acquired property. 
This isa case ofthe Lahore District and 
is based on ‘the speoial eustom thought to 
be prevailing tbere. [The judgment in 
question is printed as Harnamon v. 
Santa "Singh (3)]. There are aleo other 
-desisions of the same district, namely, Utter 
Kour y. Atma-Singh (4) and Ali Mohammad 
v. Siraj-ud din (5). In the latter ease the 
land was ancestral and in the former it 
appears to have been so. There are also 
other decisions affesting various tribes 
of he Punjab, many of which have been 
noticed by the lower Appellate Court. 
We do not sonsider that any general rule 
сап be dedused from these judgments, We 
hold, .therefore, that no special custom was 
proved in the present ease, and that there 
is no general rule so widely accepted among 
the agricultural tribes of the Punjab that 
-would justify:us in soming to any definite 
sonelusion based on oustom. We agree, 
therefore, with Counsel for the -appellants 
‘that, although.the plaintiffs themselves re. 
lied in their plaint on Customary Law, the 
Court shonld have fallen baek upon tha 
personal law of the parties for the decision 
‘of this ease. This is clearly provided for іп 
section 5 of the Ponjab Laws Ast, This 
principle has been widely followed by the 


(1) 83 Ind, Cas. 992; 88 P. В. 1916; 99 P. W, R. 
16. 


(2) 48 Tad Cas. 813; 128 P, К. 1918. 
fore 18 Ind. Саз, 711; 98. Р, W. К. 1912; 122 Р.І, R. 


ш; 47 P R.1870. 
(5) 10 Ind Cas 256; '8 P. R. 1912; 162 P. L-R. 
1911; 199 P, W, К. 1911. 
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Chief Court even though the plaintiff has 
based hia ease upon custom [see Sardar Bibi 
v. Soyed Ali Sheh (6), Khanan v. Jatti (7) 
and Khuda Ba«hsh v. Fatteh Khau» (8)]. 
Moreover, in tbe present osse, although 
the plaintiffs themselves came into - Court 
basing their elaim upon custom, and although 
they failed to prove any вреоійв enstom in 
their favour, the defendants-respondents can 
have no somplaint against our decisión 
issue must be desided 
by Muhammadan Law as the issues were 
so widely framed by the lower Appellate 
Court that they had every opportunity to 
tender all the possible evidence in their 
favour, . ; 

For the above reasons, we  aaeept the 
appeal and deoree the plaintiffa’ case with 
eosta in allthe Courts, 


Appeal accented, 


(6) 4 P `R. 1888. 

(7) 116 P. R. 1892. > 

(8) 46 Ind, Cas. 679; 13 P, R. 1919; 140 P, W. R 
1918, 
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CALCUTTA HIGH COURT, 
APPEAL FROM ÁrPELLaTE Deoken No, 2456 
or 1917. 

May 20, 1920. 

Present:—Sir Asutosh Mookerjee, Kr., 
Asting Chief Justice, and Justise Sir 
Ernest Fletoher, Кт. 

ABHOY CHARAN DUTTA, AND.ON RIS 
DEATH HIS Hains AND LEG -L REPRESEN. 
TA7iYES, SURENDRA NATH DUTTA 
двр OTHERS —DPLAINTIFEA— 
APPELLANTS 

versus om 
MONORANJAN RAI CHOUDHURY, 
_ANv ON LIS DeaTH His Heres AND ^ 
Lega. Repagcentativers, LUKH A KANTA 
ROY ND ov. р *— Hk8rONDENTS, 
. Bengal Tenancy Act (ТІП of 1885), в. 15— Omission 
by hers of а tenure-holder to notify successsion to 
landlord, effect of —Deciea for rent against recorded 
tenants in actual occupation, whether operates as rent. 
decree, 


Therepresentatives of the original holders of a tenure 
did-not follow the provisions of the law for giving 
-notice of succession to the landiord and did nob deposit 
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the fee prescribed by the Bengal Tenancy Act. Two 
of them abardoned the tenure. The others remained 
in possession and bad their names recorded in the 
books of the landlord as tenants in actua] ccoupation. 
Default was thereafter made іп the payment of 
rent in respect of the tenure, with the result that 
the landlord sued the recorded tenants and obtained 
a decree against them : 

Held, that the tenure was fully represented in the 
suit and the decree which was obtained against the 
oria tenants operated аз а rent-dearee. [р. 512, 
€ol. 1. 

Appeal against the decree of the Addi. 
tional District Judge, Khulna, dated the 
27th of August 1917, afirming the deeree of 
the Munsif, Second Court, at Bagerhat, dated 
the 5th of Jane 1916 


` FACTS appear from the judgment. 


Babu Sures Ohandra Talukd wr. for the Plain- < 


tiffe-Appellants.-The plaintiffs purebassd 
the tenure in execution of в mortgage deoree, 
The same tenure was purchased by the 
defendants in exesation of a rent deoree, 
The defendants further took steps under 
section 167, Bengal Тепапоу Aot, to annul 
` the enonmbrance whioh was the interest 
of the plaintiffs. I beg to submit that the 
rent-deoree obtained by the defendants 
operates aa а deeree for money and so my 
clients ought to recover possession on deslar- 
ation of title.. I do not venture to dispute 
that if the rent-decree really operates as a 
rent.deeree under the Bengal Tenansy Act my 
élients have no ease. In the sunit for rent 
by the landlords in which they obtained 
а deeree they did not make the widows of 
Meherulla parties to the suit and so the 
desree oannot be regarded as a deores for 
rent beoause the entire tenure was not 


represented in that snit. Refers to Girish 
Ohandra Guho v. Khagendra Nath (1). 
Babu Birar Mz;han Majumdar, for the 


Deputy Registrar, was not сава upon. 
JUDGMENT, 

Моокквзкк, Aora, О. J.— This із ап appeal 
by the plaintiffs in a euit for resovery 
of possession of land оп deslaration of 
title. The subjeot-matter of tho litigation 
is a tenure whieh was purshased by the 
plaintiffs in exesution of а mortgage dearos. 
The identieal] tenure was 
execution of a rent-deerse by the defond. 
guts who took steps in assordeneo with 
sestion 137, Bangal Tenansy Aot, to annal 


(1) 9 Ind, баз, 1001; 18 O, L. J. 618; 16 C. W. N, 
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the interest of the plaintiffs as an ineum.- 
branes, Thesub-tautial questicnsin oontrovery 
between the parties ie, whether the rent- 
deoree operated as a deoree for rent ynder 
tte Bengal Tenansy Act or only as a 
deoree for money. It із notdisputed that, 
if it operated as a rent.deeree, the plaint- 
iffs eannob possibly sueseed in this suit, 
The Oourts below have found the oiroum- 
stances under whioh the rent-desree was 
passed. The tenure belonged in equal halves 
to one Abdul and to three brothers Meher- 
ulla, Arjanoila and Sonaulla. Ор the death 
of Meherulla, bis share devolved on his 
two widows, his mother and the two surviv- 
ing brothers. Similarly, on the death of 
Arjanullab, his share devolved on his widow, 
his mother and his surviving brother. Finally, 
on the death of Sonaullah, his share devolved 
on his mother, his widow and his sons, 
The widows of Meherullah re-married after 
the death of their husband and went to 
live in the houses of their sesond husbands, 
The tenure remained in the aotual оозпра- 
tion of the other persons just mentioned, 
and their names were entered in the books 
of the landlord as thoseofthe tenants in 
possession, Default was thereafter made 
in the payment of rent, with the result that 
the landlord sued the recorded tenants and 
obtained a decree against them. It is now 
argued that, as the two widows of Meherulla 
were not joined as parties to the suit, the 
desree sould not be treated as a decree for 
rent, inasmuch as the entire tenure was 
not represented in that litigation, In sup- 
port of this contentior, reliance is placed 


upon the sase of Girish Chandra Guho 
v. Khogentra Nath (1). Bat that oase 
is olearly distinguishable, There, upon 


the death of the tenant, his representatives . 
had taken steps to psy the preseribed fee 
under the provisions of the Bengal Tenansy 
Aot. Notwithstanding this, the landlord 
sued some of the representatives of the 
original tenant: the exouse Һе offered was 
that be did not reasive the fee and that 
the notices issued by the Collestor did not 
reaoh him, This Court held that the repre- 
sentatives of the tenant had performed 
their duty and had  eomplied with the 
requi--menta of the law, when they deposit. 
ed ibe tees with tha Oollestor. Upon 
payment of such fee, their title as tenants 
beeame perfested, with the. result that the 
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landlord, it.he desired td pass the entire 
tenure at a sale in execution of a desree 
for arrears of rent, was bound at his peril 
to join all the representatives of the 
original tenant. In the ase before us, 
the representatives of the tenant did not 
follow the provisions of the law and. did 
not deposit the fee preseribed by the Bengal 
"Tenaney Aot. Two of them abandoned the 
tenure and went to live with their sesond 
husbands. The otber tenants remained in 
possession and had their names resorded 
. in the books of the landlord as tenants in 
aotual- oasupation. In these eironmstances, 
wò. are: of opinion that the tenure was fully 
represented in the suit, and the deoree 
whish was obtained by the landlord against 
the recorded: tenants operated asa deoree 
for: rent. This, coualusion is supported by 
tbe decisions in- Марі Behari Saha v, Hart 
‘Qcvinda- Saha | (2), Joget Tara Dasya у. 
„Башай. Beug (8), Gagan Sheth. v. Ађај т 


Khatun (4). It follows that the view taken. 


by tbe. Distriot Judge is oorreot and hisdesree 
must be affirmed. 

"The result is that this appeal is dismissed 
‘without coste, ав the costs of the infant 
respondents have already been paid. 

омс, J.—I agree, 

Appeal dissmised, 


^ 


(2) 26 О. 677, 18 Ind: Dec. (м. s.) 1038, 
(8) 2 Ind. Cas 697; 87 C 75; 18 О. W. N. 1110, 
(4) 10 Ind, Cas. 116; 14 C, L. J. 180. 


LAHORE HIGH COURT. 
Szconp Civit APPEAL No, 1025 or 1920., 
December 22, 19 0. 

Present : — Mr. Jnatiee Martineau. 
GOPAN DAS AND тене ыйы Барр 
— APPELLANTS 
versus 

PARMANAND – PLAINTIFE— | 
' e RESPONDENT, 
- Court Fees Act (VII of 1870), в, 7 (v) fx)—8Suit for 
possession of land on payment of balance of considera- 
tion—Court. fee payable, 


' Plaintiff alleged tha? defendant had sold certain 


Jand to him and Lad received part of the sale eon. 
. sideration. ^ Plaintiff now sued for possession of the 
Jand.and also prayed that defendant be ordered to 
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execute a deed of sale and have it registered on С 


receipt of the balance of the price : 

Heid, that the suit was one for possession of land, 
the prayer as to the execution of the sale-deed being 
merely ancillary, and that Court-fees were payable 
in &ccordance with clause (v) of section 7 of the 
Court Fees Act. 


Second appeal бош thé order of the Dis. 
triot Judge, Sialkot, dated the 26th Mareh 
1920, reversing that of. the Subordinate 
Judge, Sesond Clase, Sialkot, dated the. 21st 
February 1620. 

Lala Amur Nath Bhatia, : for the: , Appel. 
lanta, 


Lala Fakir Chand, for the Respondent, | 


JUDGMENT.—The plaintiff in this onse 
вПевев that the defendants orally. sold 
some land to him for Rs. 4,250, reaeived 
Rs. 1CO out: of the prise, and agreed .to 
‘execute a deed of eale, and he. asks in his 
plaint that be may be given possession of 
the land and that the defendants may. be 
ordered to exeoute а deed of sale and 
have it registered ` on receiving the balance - 
of the price. 

He treated the suit a8 -one for possession 
of land and paid Court-fees on ten times 
the revenue. 


for speeifis performanee of a contract to: 
sell the land, and ordered the plaintiff.’ to 
pay Cóurt. fees on Ha, 4,250, and as. 


defisiercy was not made good һе rejested КО 


the plaint. 

On appeal, the Distriot Judge held that 
the suit had been properly valued. by the 
plaintiff as one falling under section 7 (v) 
of the Ocurt Fees Aot, and he set aside 
the first Court's order and remanded the 
0888. 

The defendants have filed a jaban appeal 
in this Court. 

Tbe decision of the Jearned Distriet Judge 
із clearly eorreot. When the plaintiff diss 
tivotly alleges thata sale bad taken place 
the suit cannot possibly be regarded ав 
one for spesifis performance of a contract 
to sell. 

Tbe suit is one for possession -dithe land 


' alleged to have been sold, asd the addi. 


tional prayer that the defendante msy bs 
ordered to exeobte a sale deed is an ancillary 
relief. 

І dismiss the appeal with sosts, 


Арый dismiss 1, 


The Munsif held that the suit: ates | 
was one not only for possession, but also * P 


Su ON 
T 
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HAKO t, SULTAN MUHAMMAD КНАН, 


LAHORE HIGH COURT. 
Seconp Civit, Avpsat No. 1278 or 1920, 
January 5, 1921, 
Present:—Mr, Justice Chevia. 
HAKO AND orBERS—DREEFENDANTS— 
APPELLANTS 

А versus 
SULTAN MUHAMMAD KHAN 


AND ANOTHER —P LAINTIFFS— RESPONDENTS, 

Punjab Tenancy Act (XVI of 1887), в. 59—Joint 
tenancy and tenancy-in-common, 
— Survivorship, principle of, applicability of. 


There is a distinction betweer a joint tenancy and 
a tenancy-in-common, the test being whether definite 
shares have been specified. 

Tt is only in the саве of a joint occupancy tenancy 
that the principle of survivorship applies, 


Second appeal from the deoree of the 
Distriet Judge, Hoshiarpur, dated the 6th 
April 1920, reversing that of the Munsif, First 
Class, Hoshiarpur, dated the 8th January 
1920. 

Mr. Devt Dayal, for the Appellants. 

Sheikh Niaz Muhammad, for the Respond. 
ents, 

JUDGMENT,.—The plaintiffs in this case 
are the landlords who sue for possession 
of land of which Budhu was the oseupanocy 
tenant. After Budhu's death his widow, 
Musammat Kirpo, held the land as tenant. 
She is now dead and the landlords sue 

"fer possession, alleging that the tenanoy 
is exiinot. Jai Dial and Hako, cousins of 
Budbu, resist the olaim, alleging that the 
land was occupied by the common aneestor 
and aleo that they are entitled to suoseed 
by survivorship, the  tenanoy being joint. 
Both the lower Courts held that it is not 
proved that. the common ancestor ocsupied 
the land, and though the finding on this 
point has been ohallenged in the grounds 
of appeal to this Court nothing bas been 
said in arguments, Ав regarda the defend- 
ants’ elaim that the ienaroy was a joint 
ore, the first Court held that this conten- 
tion was correct and dismissed the suit. 
The learned Distriet Judge on appeal noted 
that Musammat Kirpo had been cultivating 
Beparate land from the defendants for some 
years past and also that she had alienated 
a small portion of the land in favour of 
one Hira Singh. Therefore, in spite of the 
faet that the parties are shown as joint 
tenants in the revenue papers, he held that 
there had been a partition of the tenancy 
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and he deoreed the suit in plaintiff's 
favour, 

Hako and Jai Dial appeal to this Court 
as also does Hira Singh, to whom a small 
portion of the land was gifted by Musammat 
Kirpo, The only point whioh has been 
argued before me is the question whether 
the tenancy was a joint one; and for the 
appellants relianoe is placed on two Revenue 
rulings Agar Singh v. Dhana (1) and Chanda 
Singh v. Jiwan Singh (2), In both of 
these rulings the learned Financial Oom- 
missioners have declined to draw any 
distinstion between a joint  tenansy and a 
tenancy in sommon, laying down as the 
sole test the question of a partition having 
taken plase. On the other hand, there are 
the decisions of this Court, Моћи v. 
Muisadd: (8) and Khan Singh v, Hardit 
Singh (4), which clearly hold that there 
is a distinction batween a joint tenancy 
and а tenanoy in-common, and lay down as 


. the test whether definite shares are specified, 


Now, in the present овве although the revenue 
records show the parties as joint tenants, 
their shares have all along been spesified 
and, therefore, even supposing that there 
has been no aatnal partition, it is a oase 
of a tenanoy-insommon and поё а 
joint tenaney. The distinotion between the 
two kinds of tenancies is, І consider, а 
real one and, in my opinion, it is only in 
the sase of a joint tenaney that the doctrine 
of survivorship applies. I need not state 
my reasons: ab length as they have been 
fully set forth in tho two judgments of this 
Court already referred to. Following these 
rulings, I hold that the principle of survivor. 
ship does not apply in the present case whioh 
is а case of a tenancy in common and not a 
joint tenancy, 

I, therefore, 
совів. 


dismiss the appeal with 


Appeal dismissed. 


(1) 6 P. B. 1902 Rev; 11 P. L. Б. 1903, 

(2) 42 Ind. Cas. 87;6 Р. В. 1917. Rev; 6 P. W. R, 
1917 Rev. 

(3) 103 P. R. 1894. 

(4) 100 P, R. 1908; 46 Р, W. В, "1907. 


. 
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БАМ BAHADUR SINGH t, DAMODAR PERSHAD SINGH, 


PATNA HIGH COURT. 
APPEALS FrOM ÁPPELGATE Dxao«skEs Nos, 476 
дир 477 or 1919, 
February 2, 1921, 
Present;—Mr, Justice Das and 
Mr. Justies Ross, 
RAM BAHADUR SINGH „хр orusrs— 
: PLAINTIFFS— APPELLANTS 
s ` versus 
Babu DAMODAR PERSHAD SINGH 
-ANDANOT EK— DERENDANTS— RrRPOND> NTR 
Contract Act (IX of 187?), s °5—Limitation Act 
(IX of :90%), в, '9— Acknowledgment whether promise 
to pay—New contract, what constiiutes—Debt due by 
joint family —Acknowledgments -of several liability by 
different branches: of family, whether create new 
contracts, 


There is a distinction between an acknowledgment 
which is sufficient for the purposes of section 1} 
of the Limitation Act and the promise which is 
required by section 26 of the Contract Act. An 
acknowledgment no doubt implies a promise to pay, 
but in order to create а new contract, as required by 
section 26 of the ‹ ontract Act, it is necessary that 
n "promise to pay should be expressed, Lp. 6.6, col. 


"Where a debt due by & joint Hindu family was 
divided into three equal portions and each ofthe three 
branches of the family acknowledged ‘a several 
liability to pay one portion of the debt: 

Held, that this limitation of liability was in itself 
sufficient consideration to support a new contract 
which might be implied from the terms of the 
acknowledgment apart altogether from the pro- 
visions of section 26 of the Contract Act, [p. 616, col, 

Appeal. from a desision of the District 
Judge, Mozafferpur, dated the 17:h February 
1919, affirming that of the Munsif, Muzaffer. 


pun dated the 6th July 1917. 


Mr. Sorashi Ch. Mitter, for Mr. Sudhansu ^ 


Kumar Mitter, for the Appellante. 


Messrs. Lachm? Narayan Singh and Sant 
Prosad, for the Respondents, 


JUDGMENT, 


Ross, J.—The. material fasts are these. The 
plaintiff advanced money to a joint family, 
of which the defendants in these two suits 
were membere; some time before 1303 Fasli. 
In 131e Fasli, that is, long after the debt 
had besome barred by time, there was a 
settlement of aesounts between the parties, 
On the date of settlement, nam«ly, the 8:h of 
Jeth 1818 Fasli, а total sum of R.. 3,6 ,2.5 3 
was found to be due by the members of 
the defendants! joint family jointly. This 
debt was split up into three equal parts 


A 


of Ra, J,220-12.6 eaoh and. the managing 
members of esoh. of the three branohes of 
the jcint family acknowledged their several 
liability for that sum in the following 
terms: "Aesount of Babu Damodar Prasad 
Singh and Babu Palak Deo Narayan Singh, 
sons and heirs of Batu Jug Deo Narayan 
Sirgh, decserred, residents snd part pro» 
prietors of Monyah Saikhopur, appertaining 
to Muhal Karnanti, Perganra Ѕагаіва, Рів» 
triot Mrzifferpore, for 1818. Debit side: 
Ra. 1,920.1‹.6 due up to Sth Jeth 3818 
F. S (signature with stamp affixed) signed 
Damodar Prosad Singh and Palak’ Deo 
Narain Singh accounting up to 8th Jeth 
1318 Fai, a sum of Hs. 1,220-126 has 
fallen due from us to the Kothi which is 
right ard oorreet, by the pen of Damodar 
Prased Singh dated 16th Bhado 1318, F, S", 
The acknowledgments given by tbe other 
branobes of the family reprerented by Gobind 
Prasad Sivgb, and Laohmi Prasad Singh, 
rerpeatively, were, in similar terms. There 
two suite were brought by the plaintiffs 
against Damodar Prasad Singh and Gobind 
Prasad Singh and a sum of Re, 2,093.10.0 
was claimed in eaoh. Тһе snits were dig- 
misted by both tbe Courts below on the 
grourd that the olaims were barred _ by 
time, 

The first question arising in these appeals 
is, whether the asknowledgment resited abova 
is. "promise to pay wholly or in part а 
debt of which the ereditor might have 
enforced payment but for the law for the 
limitation of suite," within the meaning of 
sestion 25 (3) of. the Indian Contrast Aot, 
The English Law makes no distinstion in 
this respeot between an acknowledment on 
promise whioh is sufficient to extend time 
in the cage of a debt which is not yet 
barred, and an asknowledgment or promise 
whioh is sufficient to ereate а new contract 
where fhe debt had already become barred 
by lepse oftime "The renewal of liability 
may ba made before or after the debt is 
barred by the Statute. And it is material to the 
eonstruetion of tha acknowledgment or pro. 
mise whether the debt is barred or not at the 
time of making it:in the formercase, t he 
debtor is ina position to couple any promise 
he makes with a condition ; in the latter, ha 
bas no right to impose terms, and must 
Ба presumed to have no впоћ intention, for 
the action is then brought upon his origi. 
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nal liability." (Leake on Contraste, 6th 
Edition page 724), The desision of the 
Judiaial Committee in Maniram Seth v Seth 
Rupchand (1), whioh was a decision in a 
case falling under section 19 of the Limita- 
tion Aot, a section in which the word 
used is “acknowledgment”, does not direatly 
apply to the oonstrastion of seetion 25 
of the Indian Contract Aot. In India, a 
distinotion has always béen made between 
the acknowledgment whieh is sufficient for 
the purposes of seotion 19 of the Limitation 
Aot and the promiee whish is required 
by section 25 of the Indian Oontrast Act, 
An acknowledgment, no donbt, implies a 
promise to pay ; but in order to create a 
-new contract (and this is what section 25 
of the Contract Aot requires) it is neses» 
sary that the promise to pay should be 
expressed. Asknowledgmenta similar to 
those in the present oases have frequently 
been construed by the Indian Courts and 
have always been beld to be insufficient 
to create a new contract : Ramji v. Dharma 
(2), Ohowksi Himutlal Harivulubhdas v. 
Ohowkst Achrutlal Hartvulubhdas (3), Ranchhod- 
das Nathubhai v. Jeychani Khushalchand 
(4), Gobind Das v. Sariu Das (5), Dukht Saku 
v. Mahomed Bikhu (6), Debi Prosad v. Ram 
Ghulam Saku (7). It is, therefore, impos- 
sible to hold that the aeknowledgment 
given in this case, so far as it is merely 
an aoknowledgment of a time-barred debt, is 
sufficient evidense of a new contract to bring 
tha oase within seotion 25 of the Contract Aot. 
But besides the acknowledgment of a time 
barred debt thera is another element in 
the present ease. Bofore the aesount was 
settled on the 8th of Jeth 1318 Fs, all 
the members of the family were jointly 
liable for the entire debt of Hs. 3,662-5-3. 
On the day of settlement a new sontract 
was entered into by whish a several liability 
for one-third of the debt was assigned 
to each of the three branches of the family 


(1) 33 O. 1047; 40. L. 7.94 (P. 0.):8 Bom. L, В, 
501; 1 M, L. T. 199: 3A L.J. 525; 16 M. t. J. 800, 
2 N. L. R. 130; 38 I. A. 166; 10 0. W, N. 874. 

(2) 6 B. 153; 8 Ind. Dec. “м. so 911. 

(3) 8 B. 194 F B):4Ind. Dec. ·х в.) 503, 

(4)8 B. 405; 4 Ind Deo. (N в.) 644 

(5) 30 A >68; 5 A. L. J. 274; А. W, N. (1908) 129. 

(8) 10 C. 284 (Р. B.); 180. ‘ft В. 445; 5 Ind, Deo. 
(N s. 190. 

(7) 26 Ind, Oas. 89; 19 C. L, J. 283, 


.of a new contrast, 


in substitution for the previously existing 
joint liability for the total sum. This limita- 
tion of liability isin itself good sonsidera- 
tion whieh will support a new contract apart 
altogether from the provisions of section 25 
of the Contract Act, and, for the purposes 
of this new contrast, the asknowledgment 
of indebtedness given in writing containing 
an implied promise to meet that indebtedness 
is, in my opinion, suffisient evidence of a 
contract on which the present suits oan be 
based. 

Two other points raised were of minor 
importance, It is eontended that there is 
in this ease an aceount stated within the 
meaning of Artisle 64 of Sehedule I to the 
Limitation Aet. Such an абоопоь stated, 
however, implies oross demands and it ia the 
mutual surrender of these oross.demands that 
creates the new contrast when an aesount 
is stated between the parties. In the absence 
of avy sross demands, as in the present oase, 
there is nothing ta take the settlement 
of assount out of the ordinary rule. 

It was also contended that the correspond. 
enoa between the parties is sufficient proof 
this is a matter of 
evidense and in second appeal this Court 
is not entitled to go into this question. 


I would allow the appeals, set aside the 
judgments and deorees passed and made, by 
the Oorrts below and give the plaintiffs a 
deeree in each of the suits for the sums 
claimed against the defendants who signed 
the вевоопё of the 24th Ass» 1816, that 
is to say, in Suit No. 232 of 1916, against 
both the defendants, and in Suit No. 231 of 
1916 against defendant No, 1, The plaint- 
iffs are entitled to their оовёв throughout, 

Das, J, —I agree. 


Appeal allowed, 
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NIZAM DIN t, BHAGAT RAM. 


LAHORE HIGH COURT, 

Ekcoxp Civi, Arrear No, 1156 or 1920, 
Desember 4, £920, 
Fresent:—Mr. Justice Martineau. 
NIZAM DIN AND oTHERS—PLAINTIFFS— 
APPELLANTS 

А versus 
BHAGAT RAM-—DEFENDANT— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 47—Ewecu- 
tion of decree—Claim proceedings—Objections  dis- 
missed for default—Decree fully satisfied —Declaratory 
suit, whether maintainable, E 


Twoont of four representatives of а judgment- 
debtor filed objections to the sale of a house in 
execution of the decree. These objections were 
dismissed for default and the decree having been 
fully satisfied the file was consigned to the record- 
room. Subsequently, all the representatives of the 
judgment-debtor brought a suit for a declaration that 
the house belonged to them and was not liable to 
sale in execution of the decree: 

Held, that section 47 of the Civil Procedure Code 
wan no bar to the suit inasmuch as,— 

(a) the decree having heen fully satisfied the 


execution Court had become functus oficio.” 


(5) the objections had been filed only by two out of 
the four plaintiffs, 


Sesond appeal from the deoree of the 
District Judge,  Ferozepore, dated the Ist 
March 1920, affirming that of the Munsif, 
First Class, Ferozepore, dated the 13th No- 
vember 1919, 


Lala Gangs Ram, for the Appellants. 
Lala Rum Ohand Manchanda, for the Re- 
apondent. 


JUDGMENT.—The plaintifs are the 
representatives of Imam Din, againat whom 
the defendant had a deoree. The defend. 
ant had a house attached and sold in 
exesution of the desres, Two of the 
plaintiffs, namely, Nizam-ud-din and Nur 
Muhammad, filed objections, but on the 
6th Desember 1917 those were dismissed 
for default, on the 7th January 1918 the 
sale was sonfirmed and on the 22nd January 
1918 the file was sent to the resord-room, 
the desree having been fully satisfied. The 
plaintifs instituted the present suit on the 
95th February 1919 asking for a daslara- 
tion that the house was theirs and was 
not liable to sale in oexeention of the 
deeres. The Munsif dismissed the suit as 
barred both by  segtion 47 of the Civil 
Prosedure Code and by Article 11 of the 
First Schedule to the Limitation Ast, The 
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Distriet Judge agreed with the Munsif 
as to the suit being barred by section 
47 of the Civil Prosedure Ocde, and dis- 
wissed the appeal withont going into the 
question of limitation. The plaintiffs have 
filed a second appeal inthis Court. : 

It is contended on the appellants’ behalf 
that as the respondent’s decree had been 
fully satisfied the executing Court was 
funcius officio, and, consequently, seetion 47 
of the Civil Procedure Code is no bar 
io the suit, This contention ія oorreot, 
It is urged for the respondent that the 
plaintiffs could have appealed against the 
order cf the 6th December 1917 dismissing 
their objeetions and, not baying done £0, 
cannot bricg а regular suit, But the 
objections were dismissed only for default, 
and there sould bave been no appealfrom 
the order of dismissal so far as the merits 
of the objections were sonserned. There 
was no determination of the question arising 
between the parties under seetion 47 of 
the Civil Frocednre Code. Moreover, it 
was only two of the plaintifis who had 
filed objections. The dismissal of those 
objections could in no ease affect the rights 
of the other two plaintiffs, Allahditta and 
Ramzan, and when the deeree had been 
fully satisfied their only remedy was to file a 
suit. 

I hold, therefore, that seotion 47 ia not 
a bar to the suit, It is not necessary for 
me to go into the question of limitation, as 
the District Judge has not yet decided it. 


1 aecept the appeal, set aside the decree 
of the Distriot Judge, and remand the ease 
to him under Order XLI, rule 23, for 
fresh disposal of the appeal before him. 
Court-fee on the appeal in this Court to 
be refunded, Other sosts will be costs in 
the case. 


Arpeal accer ted 
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DEIKO NANDAN PRASAD 0, NARSINGH RAUT, 


PATNA HIGH COURT. 
Privy Ocuxcin Arrears Nos, ото 19 or 1920, 
January 19, 1921. 

Present:— Sir Dawson Miller, Кт, Ohief 
Justise, and Justice Sir B, К. Mulliek, Kr. 
DEIKO NANDAN PRASAD AND OTHERS 

—APPELLARTS 
versus 
NARSINGH RAUT AND OTHERS 


— RESPONDENTS, 

Civil Procedure Code (Act V of 1908),0 XLV, т. 4— 
Consolidation of appeals —"Same judgment,” meaning 
of— Suits decided by same judgment tn Trial Court, but 
by different judgments in High Court, whether can be 
consolidated, 


The word “judgment” in rule 4 of Order XLV 
of the Civil Procedure Code, refers to the judgment 
appealed against, that is, the judgment of the High 
Court and not the judgment of the Trial Court, [p. 
618, col. 1.] 

The proposition that, because certain suits were 
originally in the Court of first instance decided in 
one judgment, therefore, whatever may have 
happened to them subsequently and whether decided 
eventually in the High Court by the same judgment 
or by a number of judgments, there should, in such 
cases, be power to consolidate for the purpose of 
appeal to His Majesty in Council is to give a mean- 
ing to Order ХҮ, rule 4, which it was never intended 
to bear, The requirement of the rule is that the 
judgment which their Lordships of the Privy Council 
have to consider and from which an appeal is 
brought should Бе the same judgment in the con. 
solidated appeals and not that they should have in 
the same case ог in the same appeal to consider the 
effect of several separate judgments of the High 
Court. [р. 518, col. 1.] 

Appeal from a deeision of Ooutts and 
Sultan Ahmad, JJ., affirming a decision 
of the Distriot Judge, Patna. 

Mr. G. D. Singh, for the Appellants, 

Mr. K. Hasnain, for the Respondents. 


ORDER.—This. is an application for leave 
io appéal to His Majesty in Council in 
14 appeals whieh were desided by this 

niWourt.. These sases in whioh the appeals 
arose were tried together with a number 
of other oases amounting to 49 in all 
before the Subordinate Judge of Patna. 
In one of those cases the present appellants, 
or those whom they now represent, were 
the plaintiffs and in the other oases there 
were a number of plaintiffa and the present 
appellants were the defendants or some 
of the defendants in each of those suits. 
With regard to the case in whieh the 
appellants were the plaintiffs that alone of the 
suits amounted to a sum of over Rs, 10,000. 
All the suits were tried together and were 
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disposed of by the same judgment before 
the learned Subordinate Judge. The plain- 
tiffs’ сава failed. That of all the other 
parties who were plaintiffa in the other 
cuits sucseeded. The result was that in 
the plaintiffs’ suit an appeal eame direct 
to this Court and that appeal affirmed the 
desision of the Court below. In the other 
suits, in some of whioh there was also an 
appeal, these appeals went to the Distrist 
Judge and from his desision affirming that 
of the Court belowan appeal was presented 
in certain of the oases to this Court, The 
High Court affirmed the decision of the 
Distriot Judge. The result was that the 
present appellants failed both in the 
suit in whieh they were plaintiffs and 
in the suits in whieh they were defendants 
eash of these suits being claims for oertain 
portions of Diara lanis. In the guit in 
whioh the present applicants were plaintiffa 
and whioh amounted to over Ra. 10,000 
they have applied for leave to appeal to 
His Majesty in Council, Thera is no 
question about the valuation in that suit. 
In the other 14 oases in which they were 
defendants they have also applied for leave 
to appeal to His Majesty in Connsil. 
None of these suits amounts in value to 
Rs. 10,000 or anything near it, and the 
value as found in the lower Court of the 
whole of these 14 oases amounts to only 
Rs. 7,260, For the purposes of peouniary 
valuation we are asked to  exereige our 
powers ‘under Order XLV, rule 4 and to 
eonaolidate the 14 suits in which the 
petitioners were defendants with the other 
suit in whioh they were plaintiffs and, if 
this san be dona, there aan be по ques- 
tion that the peeun/ary valuation of the 
consolidated appeal will bə sufficient to 
justify ua in granting a  oertifionte, Un- 
fortunately, however, for the petitioners 
the appeal in which they were plaintiffs 
was not decided by the same judgment 
as the appeals in whioh they were de- 
fendants and which they now seek to have 
sonsolidated with the other appeal They 
contend, however, that as these cases were 
desided in the first Court by the same 
judgment that, therefore, they some under 
the provisions of Order XLV, rule 4. 
That rule provides that, for purposes of 
peouniary valuation, suits involving sub- 
stantially the same question for determina- 
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tion and desided by the same judgment may 
ba consolidated, buf suits decided by separate 
judgments shall not be consclidated notwith- 
standing that they involve substantially the 
same question for determination. Reading that 
rule I do not think that there can be any 
- question but that the word ' judgment” thera 
used refers to the judgment appealed 
against, that is, the judgment which is 
being considered throughout Order XLV, 
and to suggest that, beeause the suite 
were originally in the Court of first ір. 
stanse desided in one judgment, therefore, 
whatever may have happened to them 
subsequently and whether decided eventually 
in the High Court by the same judgment 
or by & number of judgments, there should, 
in sush eases, ba power to aonsolidate for the 
purpose of appeal to His Majesty in Counsil 
ir, in my opinion, to give à meaning to Order 
XLV, rule 4, which it was never intended 
ќо Lei. The important thing is ‘that 
the judgment which their Lordships have 
{о consider and from which an appeal ів 
brought shonld be the same judgment in 
the consolidated appeals and not that they 
should have in the same osse or in ihe 
same appeal to consider the effect of 
several separate judgments of the , High 
Oonrt. 

- It is next contended that, in spite of 
rule 4, we still have inberent powers fo 
eonsolidate but where the consolidation ia 
merely fcr the purposes of peouniary 
valnation the rule expressly lays down that 
suits desided by separate judgment shall not 
be consolidated, I know of no onse, nor has 
any been brought our notice, where suits 
desidad by separate judgments have been 
eonsolidated, nor can it I think be said 
that such oasés come within the provisions 
of the rule. Therefore, in my opinion, 
this application for consolidation must be 
rejected, = 

The next matter which arises is this: 
Although in the plaint and in the me. 
morandum of appeal to this Court and 
to the lower-Appellate Court the saits 
were valued ab а sum below Rr, 10,000, 
neverthelese, the appéllants contend that 
they can shew, if an enquiry is granted 
under Order XLV,'rule 5, thatthe real value 
of ihe property in these 14 appeals when 
ascertained will amount to & sum of over 
Ra. 10,060 and they haye put in a petition 
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which has been verified stating that the 
value of the property is comething like 
Rs, 150 per bigha, and, taken at this valuation, 
will amount to Rs. 16, 600 or Rs, 17,000, Were 
we satisfied that there was any aubstance 
in this petition we should be justified in 
sending the ease down to the Judge of 
the Trial Court to ascertain what tho real 
value is notwitbstanding the faot that the : 
petitionera themselves baye placed the ` 
value in their memorandum of appeal af 
a mueh lower figure than Rs, 10,000, but 
it turng cut that this very question of 
the valuation of the property was one 
whioh was gone into as one of the issues 
in the saso and was determined by a 
preliminary enquiry before the ofher issues 
in the e»se were gone into, and both the 
parties gave evidence as to the value of 
ihe property with the result that's deoi- 
sion was eome to and tbe totel value of 
the property in these 14 cases was as- 
sessed by the lower Court at a eum of 
Rs. 7,290. There bas been no appeal on 
that . "matter and the parties bave taken 
that valuation as accurate for the purpores 
of this ense and Court-fees have teen 
paid thereon. It seems to ов that it would 
be neelers in sush a oase to send the 
matter down to tkelowerCouitfo re value 
tbe property when the property has slready 
been valued after an erquiry by 8 com. 
petent tribunal and in the presence of tbe 
parties ard, although it may not be neoes- 
sary to decide whether what has happened 
amcunts to res judtcate, still we are not 
satisfied that the petitioners have shcwn 
soffeient grounds to irduee the Oourt to 
allow the matter of valuation to be re- 
opened, In these cireumstancer, we think, 
that the petition in these appeals upon 
toth the grounds mentioned shovld be 
rejeefed. The responcents are entitled to 
the sosta of these applications, We thirk 
thet they are only entitled to one set of 
costs and we assess the bearing fee at 5 
gold #.okurs. 
Petition rejected, 


. 
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LAHORE HIGH COURT. 
Ssconp Озуп, Арркаг, No. 1303 o» 1929, 
January 17, 1921. 
Present ;— Мт, Justice Ohovis. 
KEHR SINGH-—DsrFENDANT— APPELLANT 
versus 
ASA SINGH AND AROTBER— PIAINTIFFS— 
RESPONLENTB. 
Contract Act (IX of 1872), в 64— Minor, alienation 
'by- Alienation set aside— Minor, whether buund to 


restore bencfit—Acquiescence, delay in suing, whether 
„proof of, 


Where an alienation isset aside at the instance of 
the alienor on the ground that he was a minor at the 
date of the alienation, he is not bound, except in 
cases of fraud, to restore to the alienee the benefit 


which he might have received as consideration for the 
Alienation, 


Sardara v. Kaura Ram, 44 Ind. Cas 2 9; 7? P. W.R, 
1918: 1*2 P. L R.1917; 36 P. В. 1918, dissented from. 
Balak Ват v Dadu, 7 Ind Cas. 109: 74 P. R. 19 0; 
112 P. М, R 1910. 8 P L.R 190, distinguished, 
Mohori Bibee v. Dhirmodas Ghose 30 О. ngg (Р OJ; 
5 Bom. LLR 421: 2 0, №, №. 4415; 8C T. A. 114; & Sar P. 
С. Ј. 74, Vaikuntavama Pillai v Athimoolam Chattiar, 
23 Ind. Cas 799; 26 М L. J. 612: «8 M. !O ^!, relied on. 
Mere delay in suing cannot be regarded as pioof 
of acquiescence, 
* Sesond appeal from the deeree of the 
District Judge, Amritsar, dated the 8th 
Maroh 1920, reversing that of the Mansif 
ros Clase, Amritsar, dated the Sth August 
1919, ; 
Mr. Lal Ohand Mehra, for the Appellant. 
Mr, Dev Raj Sawhney, for the Respondents, 
JUDGMENT.--The history of this case 
is as follows:--By deed, dated tho 17th 
July 1605, lard belonging to Sundar Sir gh 
and his two younger brothere, Asa Singh 
and Teja Sivgb, was mortgaged to the 
defendant, Sundar Sicgh executing the 
deed himeelf and his mother exesuting the 
deed on behalf of her two younger sone, Asa 
Singh and Teja Singh. The land was 
mortgaged for Re. 800. Asa Singh and Teja 
Singh brought a cuit, and by a deoree, dated 
the 3rd November 19 5. recovered their 
Shares of the land. Kehr Singh then 
brought a suit against Sundar Singh urging 
that the whole of the  mortgage.debt, 


namely, Ra, 300, should be regarded as a. 


lien on Sundar Singh’s one tbird share in 
the land. Thin suit was dismisred and an 
appeal to the District Judge was also dis. 
тпівкеа. In this anit Sundar Singh pleaded 
that he was a menor when the mortgage- 
deed was executed and it was found that 
“he was st the time only 14 or 16 
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years of age. Sundar Singh now sues Kehr 
Singh for resoyery of his one-third of the 
land and has obtained a decree, against 
whioh Kehr Singh has lodged а second 
appsal . Sandar, Singb, meanwhile, has 
died and is now represented by his brothers, 


Tbe first ground of appeal is that the appeal 
to the lower Appellate Court was barred 
by time, This ground, however, has not 
been argued before me, so I need say nothing 
&bont it. 

The next point argued is, that the plaint- 
iff was nota minorat the time when the 
mortgage-deed was exesuted but the decision 
in the former suit renders this question res 
judicata Then, it is urged that if the 
plaintiff was a minor at the time when the 
mortgage-deed was exesuted, he misere. 
prerented his age and thereby deseived the 
defendant. І вар only say that I agree with 
the Distriet Judge that if, as has been 
held, the plaintiff was only 14 or 15 years 
of age at the time of the mortgage, the 
defendant must have been aware of his 
minority. 


Then, itis urged that sinse the aliena. 
tion was effected in Joly 1905 and thia suit 
was not brought till August 1917, the suit 
is time barred. There is, however, a finding 
of the District Judge that the defendant 
never got possession until 1906 and this 
ja a finding of fact. This suit, therefore, 
brought in 1917, must be regarded as within 
limitation. 

Ther, it is urged that the plaintiff is 
estopped by reason of acquiesence, bnt no 
подпіеввепве bas been pointed ont beyond 
delay in suing and this slone sannot be ree 
garded as proof of acquiessence. 


Lastly, it is urged that the mortgagee is 
entitled to & refund of the mortgage, money 
and reliance is placed ona judgment of a 
Single Judge of this Court reported as 7 Р. 
W. R. 1918 [Surdira v. Kaura Ram (1)]. 
This judgmert, no doubt, lays down that 
where a minor somes into Court to challenge 
ap alienation and reacver his lend, he must, 
before re entry, restore to the alienea all the 
benefits that be has derived from the aliena- 
tior, on the a-qaitable ground that he who 
seeks erqıiry must do enquiry. In the 


(1) 44 Ind Cas 219; 7 P. W, В, 1918; 152 P, L. В. 
1917; 86 P, E. 1018. 
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first plase, I remark that the Punjab Weekly 
Reporter is not an authorised publisation ; 
and, in the next, I refer to the Privy Couneil 
valine, Mohort Bibee v. Dharmodas Ghose 
(2). There it is held that seation 64 of the 
Contrast Ast relates only to а eontract 
between competent parties and is nob ap- 
plisable to а case where one of the parties 
фо а sontraet is a minor who is incompetent 
to enter into a eontraet, As regards equity, 
the same ruling approves of the dictum of 
Lord Justioe Romer in the ease of Thurstan 
х. Nottingham Permanant Benefit Building 
Society (3), which runs as follows :-~ The 
short answer is that в Court of equity 
cannot say that it is equitable fo sompel 
а person to pay any moneys in respeot of 
a transaction which, as against that person. 
the Legislature has declared to be void." 
Counsel for the appellant refers me to 
Balak Ram v. Dadu (4). That, howover, 
is a sase where the vendee was deeevived 
by the plaintiff as to his age and so ses- 
tion 41 of the Specific Relief Act was 
applied. In the present oase, however, the 
finding is that the mortgages was not really 
deseived. And in Vaikuntarama Pillai v. 
‘Athimoolam Ohettiar (5) itis pointed ont 
that the only ground, on whioh equity 
interferes to make a person of full age 
return money whieh he obtained during 
minority, is fraud. Had the defendant been 
'deseived as to the plaintiff's age and acted 
bona fide, that no doubt would have amount- 
ed to fraud and the plaintiff would have 
to return ihe money, but as it is found 
that the defendant was not really deceived, 
he cannot get bask his money. 

The appeal fails and is dismissed with 


eosts. 


Appeal dismissed, 


(2) 80 0, 639 (P. О.); 6 Bom. L. В. 421 7 0. W. N. 
441; £0 T. А 114; 8 Sar. P. С. J. 374. 

(8) (1902) 1 Ch, 1; n 1.7, Ch. 88; 60 W, В. 179; 
86 L. Т. 35:18 T. L B. 1 

(4) 7 Ind. Cas. 1000; T8 E. В, 1910; 112 P. W. R. 


` 1910; 98 P. L. В. 19:0. 


(5) 28 Ind. Сав, 799; 26 M, L. J. 612; 33 M. 1071. 
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LAHORE HIGH COURT. 
Seconp ` Оту. Appean No. 118 or 1917, 
January 15, 1921, 

(Present : : —Mr. Justiee Soott-Smith and 
Mr, Justise Leslie-Jones, : 
LEHNUNC-—PLAINTIFF-—ÀÁPPELLANT 
tersus 
GUPTU AND ANOTHER—DRFENDANTH 
— RESPONDENTS. 
Custom—Alienation—Ancestral and self. acquired 

properties not distinguishable—Rule applicable, 


Whereit is found that some of the property in 
suit is ancestral but that the whole of it is not, 
and it is impossible to distinguish which portion is 
ancestral, the whole of the property in suit must be 
held to be self- acquired, [p. 521, col. 1.] 


Second appeal from the deeree of the 
District Judge, Hoshiarpur, dated the 9th 
October 1916, reversing that of the Munsif 
First Class, Kangra, dated the 19th Novem. 
ber 1915, 


Mr. Mukand Lal Puri, for Bakhshi Tek: 
Ohand, for the Appellant. 


Lala Mehr Ohand Mahajan, for the Re- 
spondents. 


JUDGMENT.—This appeal relates to a 
suit by one Lehnun for а deslaration against 
a sale of land by Photo, the plaintiff and 
the vendor being the grandsons. of one 
Sepahi. The Oonrt of first instance decreed 
the suit which was, however, dismissed on 
appeal by the Distriet Judge who held that 
the property in suit was not shown to be 
ancestral, 


This was, of оопгве, a finding of faot, 
but the argument of the District Judge 
was not very olear and it was alleged in 
the grounds of appeal that he had over- 
looked an important entry in the Resord 
of Rights of the Settlement of 1868, 


We have now examined that and the 
other dosuments on the record for ourselves. 
It appears that the village of Jasaur was 
founded by Nikku, (the father of Sepahi) 
who acquired an area of 6 ghumaos only. 
The village is inthe Kangra Distrist and 
that, apparently, was the area which he 
broke up. Не was succeeded by two sons, 
Sepahi and Gigu, whose shares in hia ae- 
quisition would, therefore, be three ghumaos 
each, The same Settlement Heeord shows 
that Gigu had in 1868 already acquired 
another 2 ghumaos and the holdings of the 
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deseendants of Sepahi have sinoa been very 
greatly insreased. 

' The area now in suit is 14 Капа, 13 
татав. The vendor obtained it as the heir of 
Musammat: Nagru, the widow of his first 
eousin, Jangi, whose mortgage he redeemed. 
If Jangi had been in possession only of land 
derived from Sepshi his total area should uot 
have exeeeded three-quarters ef a ghumao, but 
in the Settlement Resord of 1891-92 he was 
shown ав holding over 2 ghumaos. Similarly, 
Photo, whose holding in that year should also 
have been three-quarters of a ghumao, was 
in possession of more than 3 ghumaos; 
and Gorditta, the great-grandson of Giga, 
who should haveheldonly 5 ghumaos, even 


if Gigu's own aequisition is included, was. 


holding over 103 ghumaos. 

Tt is no donbt a fast that some of the 
property in suit was ancestral but it is 
‘equally oertain that all of it is not, and 
it is impossible to determine which of it 
is, We are of the opinion, therefore, that 
the Distriet Judge was right in holding 
that the prinsiple laid down in Atar Singh 
v. Thakur Singh (1) was applicable to the 
siroumatances of this ease and that the 
suit was properly dismissed. 

- The appeal, therefore, fails and is dis- 
missed with costs. 
Appeal dismissed, 


(1) 6 Ind, Cas, 721; 42 P. E. 1910; 12 О. W. N. 
1049; 35 C. 1039; 85 Т. A. 206; 8 C, L, J. 359; 18 М, 
L, J. 379; 128 P, W. В. 1928; 4 M. L. T. 207; 10 Bom, 
L. В, 790 (P, O.). 


PATNA HIGH OOURT, 
APPEALS FROM ORIGINAL Deorers 
Nos, 186, 187 anp 188 or 1918, 

February 1, 1921. 
Present:—-Mr. Justice Das and Mr. 
Justice Ross, 

Maharaja Sig RAMESHWAR SINGH 
BAHADUR—Opposits PARTY-— APPELLANT 
tersus 
BASUDEVA SINGH AND ANOTHER, 
CLAIMANT, AND Toe SECRETARY or STATE 


ror INDIA — Opposite PagTY— RESPONDENTS. 
Landlord and tenant—'rees, property in—" Timber," 
meaning of— Bamboo trees, whether timber, 
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In the absence ofa custom to the contrary, the 
property in trees or in that which is likely to become 
timber, is in the landlord, and the property in bushes 
in the tenant, [p. 523, col. 2.] 

By the term “timber” is meant properly such trees 
only as are fibto be used in building and repairing 
houses, Bamboo trees fall, therefore, under the 
category of timber, [p. 621, col. 2.] 


Appeal from adesision of the Distrist 
Judge, Darbhanga, dated the 22nd June 1918, 


Messrs. Purnendu Narayan Sinha and 
Muraré Prasad, for the Appellant. 

Mr, Nirsu Narain Sinha, for the Rs. 
Spondents, 

JUDGMENT, 

' Ross, J.—These appeals raise a question 
between landlord and tenantas to the right 
to. the eompensation for trees on land 
aoquired by the Government under the 
Land Acquisition Act. The Collector awarded 
half the value of the trees to the tenant and 
half to the landlord. The District Judge held 
that the tenant was entitled to the whole. 
The landlord appeals, The trees are 
10 sisoo trees, l barhar, 1 mango and 29 
bamboos. | 

The law iswell known. “The property 
in trees or in that whioh is likely to 
besome timber, is in the landlord, and 
the property in bushes in the tenant” 
(Woodfall on Landlord and Tenant, 19th 
Edition, page 736). The Distriet Judge 
seems to hold that, besause the land. 
lord set up а sustom by whioh 
he is entitled to only half of the value 
of the trees and failed to prove it, the 
tenant is entitled to the whole although he 
also has failed to prove sush а eustom, This 
desision is wrong. If no custom is proved, 
the sase must be governed by the general 
law modified by any admission which the 
landlord makes iu favour of the tenant. 
The result is that the landlord is entitled 
to half the compensation for timber and 
the tenant to half, 


A questionis then raised as to bamboos. 
The tenants claim the entire compensation 
for bamboos on the ground that they are 
not timber. "By the term ‘timber’ ia meant 
properly such trees only as are fit to be 
used in building and repairing honses, 
Many deseriptions of trees whioh are not 
generally eonsidered as timber are so in 
some places by custom of the sountry, being 
there used for the purposes of building" 
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(Ibid page,.735). Applying this test it seems 
to me that whatever the botanical elassi- 
fication of bamboos may be, they are timber 
inasmuoh as they are used, by the oustom 
of the country, in the building and repair- 


ing of houses ; and must, therefore, fall under. 


the present rule. И 
lt was faintly suggested that the re- 
gpondents, as tenants at fixed rates, are 
entitled to the whole compensation, It is 
unnecessary in this case to determine. what 
the rights of tenants at fixed rates are 
Ъевапве there is по evidence that the 
respondents have that status. 

Finally, it was urged that the tenants 
are gntit ed to compensation by reason: of 
their Joss of the frnits of the trees. This 
is not & matter between the parties to 
these eppeals,, 

The result is that the appeals are des 
reed with costs and the dearee of the 
District Judge is modified by awarding 
the landlord half of the compensation for 
the trees, (inoluding bamboos). 2 


Das, J.—] agree, 


Apreals accepted, 


LAHORE HIGH OCOURT. 
MisogLLAREOUs Civit, Case No, 343 oF 1920, 
Lt January 21, 1921. 
Trecent:— Mr. Justice Scott-Smith 
and Mr. Justices Broadway. 
MEHR CHAND AND CTHERS— 
PETITIONERS 
versus 
LABHU RAM AND OoTHERS— 


RE PONDENTS, 
Civil Procedure Code (Act V of 1908), s. 109, O. XLI, 
y, 28— Bemand, order of, whether final order— Appeal 


t 


to Privy Council, whether permissible. 


‘An order of remand is ordinarily not capable of 
being the subject, of an” appeal to His Majesty in 
Council, being interlocutory and not final within the 
meaning of section 103 of the Civil Procedure Code. 
Jt сап only be regarded as a final order and capable 
of appeal, if it has the effect of finally deciding some 
cardinal point in the suit, [p. 523, col, 2.], 

„ An order of remand which merely decides that a 


suit is maintainable іп the form in which itis brought, 


ig not a final order, Lp. 628, col, 1.] 
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Petition, under sestion 110, Civil Pro- 
cedure Code, for leave to appeal to His 
Majesty in Counoeil against the jndement, 
passed on 19th Januarv 1920, by Broadway 
and Martineau, JJ., in Civil Appeal No. 
1007 of 1915, reported аё 55 Ind. Cas. 89, ' 
x, The Hon'ble Pandit Sheo Narain, R В, 
füF Mehr Chand,'and Lala Balwant Rai, for 
the other Patitioners, ` WO 

‘Eula Moti Sagar, R..S., for Labhu Ram, 
Respondent, . | 


` ORDER —This is an applisation under 
section 110, Oivil Prosedure Code, for leave 
Tho 
suit "was instituted by Lala Labhu Ram 
asking for a deolaration to the effest that 
he was the sole owner of the property in 
suit free from insumbranees and was in 
possession thereof as such owner. The 
present petitioner, Lala Ram Saran Das, 
objected that- the suit was not maintain. 
able as framed. Не alleged that he himself 
was in possession of the whole property 
and contended that Lala Labhu Ram should 
bring а suit for possession and not for 
a mere deelaration, 
that Lala Ram Saran Das's sontention should 
prevail and dismissed the suit. 

Against this order of dismissal Lala 
Labhu Ram preferred an appeal to thia 
Court which was desidéd on the 19th of 
January 1920;- It-was held that, inasmuoh 
as Lala Labhu Ram had been in possession 
of some portion of the property and was 
a co sharer with опе Nathu in those portions 
of the property which were in Nathu's 
actual possession, the suit as framed was 
sompetent. The case was accordingly re- 
manded tothe Trial Court for denision on 
the merits and of the other issues arising on 
the pleadings. 

Lala Ram Saran Das now asks for leave 
to appeal to His Majesty in Counsil against 
this order of remand. On behalf of Lala 
Labhu Ram Mr. Moti Sagar oontended 
that, inasmuch as the order sought to be 
appealed against was not a final order 
within the meaning of sestion 109 (a), 
leave should not be granted. Не also 
coniended that the sass was not one such 
as contemplated by section 109 (с). 

. Mr. Sbeo Narain, for Lala Kam Saran 
Das, while admitting that an order of 
remand by itself was not в final order 


The Trial Court desided ..* 


E A d 
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such as is contemplated by section 109 (a), 
contended that, inarmueh ss it has bean 
held by this Coart that Lala Labhu Rim 
was in possession of a part of the property, 
the ease was one in which а sartificate 
should be granted. Не aleo contended that 
the onse fell within the purview of sestion 
109 (e), He drew oor attention to Sutyid 
Ми ат Hoven v. Musammat Botha Bibi 
(1), Di-gpol Singh v. Pahladi Lal (2) 
e Hyder Mehdi v. Badshah, Khanam 

3). 

The deaision in Sayid Muzhar Hossein v. 
Musammoat Bodha Bibi (1) does not appear 
io assist Mr. Sheo Narair, for there it 
was held that, although the order sought 
to be appealed against purported to be made 
under seotion 562, Civil Proordure Code, 
that restion was not applicable and that 
-sestion 56> appeared to be mere appro. 
‘priate. In that oase the Appellate Court 
had reversed once for al), the decision of 
the first Court upon an isene a3 to tha 
making and validity of the Will which 

. Issue governed the whole case. In the 
present oase the deoision on the question cf the 
competency of the suit as framed by no means 
disposes of the whole suit. 

In Dtrgpal Singh vw. Pallad? Lal (9%) 
leave to appeal was granted under sestion 
109. (c), it being distinotly held that the 
order, as an order of remand, was nota final 
order entitling an appeal to His Majesty 
in Council That case, too, is elearly disting- 
uishable. 

ln tke case reported as Ryder Mehdi v, 
Bad:hah Zhanam (3) it was held that a 
Gesision on a plea of limitation should be 
regarded as 4 final order within the meaning, 
of srction 10°, Civil Procedure Code, inas- 
much as that decision went to the foundation 
‘of the onse, 

In our opinion an order of remand is 
not ordinarily eapable of being the subject 
of an sppeal to His Majesty in Connail, 
_being interlocutory and not final within 
.the meaning of the sestion. It soald only 
be regarded as a final order and ospable 
of appeal if it had the effest of finally 
deciding some eardinal point in tbe suit, 


(1) 17 A. 112 5 M. L. J, 20; 921. А 1; 6 Sar. Р. ‚0. 
J. £80; 8 Ind Dec. х 8:897 (P С... 

(2 51 Ind Cas :28; 42 A. 176; 18 A L. J. 137; 2 
U. P.L. R. A 99, 

- (8) 49 Ind. Cas, 520; 21 O, О, 836; 6 О, L. J. 70. 


‘ground for 


In this view wa are aupvorted by “Rat-Radha 


KRéshan.v. Collector of Jaunpur (4°, as 
ва well as by the authorities sited by Mr, Sheo 
Narain. 

The order in tbe present oase desides 
nothing which oan be regarded as a cardinal 
point in the suit. ая an order of remand 
pure and eimple, it is of an interloeutory 
nature and, therefore, not lisble to apreal. 
So far вв the applicability of elause (с) 
of seetion 10’, Civil  Proesdure Code, is 
concerned, we sara unable to see any 
granting a  acertifioate, and 
we, therefore, dismiss this petition with 
совів. 


Petition dismissed, 


(4) 2 A, 290. 98 T. А, 29, 5 С. W. М, 
L. В. 78; 11 M. L. 7, 86 (P. C.). 


158; 8 Bom. 





s PATNÀ HIGH COURT. 

Paivy Оопноп, APPral No, 37 ок 1920, 

February 4, 1941, 

Present:—Sir Dawson Miller, Kr.. Ohief 
Justice, and Mr. Justice Adami, 
MATHURA PRASADSINGH 

AND ANOTHER— ÁPPELLANTS 
versus 
RAM PRASSD TEWARY AND OTHERS — 
В в-ро ра rA, 

Civil Procedure Code (Act V of 1508), 2, 110— 
Value oj subject matter cf suit, what is— Amount due at 
date of decree— Principal and interest taken together in 
calculating amount, 


The amount or value of the subject-matter of the 
suit must, within the meaning of section 10 of the 
t ivil Pi ocedure Code, be taken to be the amonnt or 
value which the plaintiff either ebtained or, had he 
been successful, would have obtained in his suit at 
the date when tho decree was passed, [p. 524, col 1.] 

‘Privy Uouncil appeal against the deoision 
of Mr, Justice Das and Mr. Justise Adami, 
dated the 3rd Maroh 1920, reversing a 
decision of the Subordinate Judge, Seeond 
Court, Sarar, dated the 7th September 1917. 

Messrs. Farn exhwar D) yal and Harnarayan 
Prosad, for the Appellants. 

Mr, Baikuntha Nath Mitler, for the Respond- 
ents. 

JUDGMENT.—This isan application for 
leave to appeal to His Majesty in Council 
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presented on behalf of the defendant. The 
plaintiff sued upon а mortgage-bond dated 
the 24th July 1902 olaiming prinsipal and 
interest at Rs, 1-8-0 per aent. per month, 
At the date when the plaint was filed the 
total amount of prineipal and interest came 
to Rs. 8,622. Thatwas on the 29th July 
1915. Judgment was delivered on the 7th 
September 1917 and, had the plaintiff sue- 
eeeded in the suit, the amount then found 
due at the date of the decree would have 
been over Hs. 10,000. The olaim, however, 
failed, whereupon the plaintiff appealed to 
the High Court and his appeal was вцевевв- 
ful and the High Court awarded him 
а sum of over Ra. 10,000 for prinsipal and 
interest up to the date of the decree of 
the High Oourt. The only question is 
whether, in the ciroumstances stated, the 
ease falls within seotion 110 of the Civil 
Prosedure Code. It is sontended on behalf 
of the plaintiff-respondent that the amount 
or value of the subject-matter of the suit 
in the Court of first instanse was not 
Rs, 16,000 or upwards. I am unable to 
accept this view. I think that the proper 
sonstruetion to be placed upon that seation, 
in so far as it relates to the amount or 
“value of the subjest-matter of the suit, 
must be taken to be the amount-or value 
whieh the plaintiff either obtained, or, had 


he been suesessful, would have obtained in : 


his suit at the data when the deoree was 
passed, That principle was adopted by this 
Court in the oase of Mahabir Prasad Singh 
v. Anup Narain Singh (1). I see no 
reason to depart from the prineiple there 
laid down which followed the practice 
in the Calentta High Court, and would order 
that the usual certifieate issue in this 
ease. 


Order accordingly. - 


(1) 46 Ind. Cas, 187;3 P. 1. J. 377; (1918) Pat, 
246; 6 P. L, W, 327. 
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LAHORE HIGH COURT. ` 
First Отт, Aepeat No, 3506 or 1916. 
January 18, 1921. 

Present: —Mr. Justieo Seott-Smith 
and Mr, Justice Leslie- Jones. 
SHAMBHU NATH, Міхов, THROUNH 
Musammat SOMITRAN DEVI—PiraAmTIER— 
APPELLANT 
tereus 
DWARKA DAS, FOR HIMSELF AND AH 
REPRASEATATIVE OF KANSHI RAM, 
DECEASED, AND ANOTHZR— DEFENDANTS 


— RESPONDENTS. 
Hindu Law—Joint family—Compromise of doubt. 
ful claim by father, whether binding on sons. 


The minor sons of a Hindufather are bound by a 
bona: fide compromise of a doubtful claim entered into 
by their father as manager of the joint family. [p. 
525, col, 1.] 


First appeal from the deores of the Senior 
Subordinate Jndge, Lyallpur, dated the. 27th 
November 1916, 

Mr. Oeriel, for the Appellant. 

Messrs. M. L. Puriand Bakhahi Tek Ohand, 

for the Respondents, : 


JODGMENT.—The pedigree table of the 
parties ‘isas follows :— 


—— 


( \ 
Hukam Chand Sarb Dyal 


Har Narain 
(Defendant No, 8). 


Dwarka Das 
(Defendant No. 2.) - 


Shambhu Nath, 
Plaintiff. 


( 
Kanshi Ram 
(Defendant No. 1) 


The facts are fnlly given in the judg- 
ment of the lower Court and need not be 
repeated at length. The plaintiffa sued for 
& deolaration to the effest that the deed of som- 
promise of the 28th July 1913 entered into 
between the defendantsin the oase of Har 
Kanshi Ram and Dwarka 
Das was analienstion of the land of a joint 
Hindu family without consideration and 
nesessity and was null and void as against 
him, The lower Court -has found that the 
plaintiff was born in Mareh 1914, some sight 
months after the compromise was entered 
into, and thatthe compromise is binding on 
the plaintiff as it was entered into bona fide 
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for ihe benefit of the joint family. It,there- 
fore, dismissed the plaintiff's suit, 

We do nob propose in this judgment to 
deal with all the arguments which have 
been addressed to us, because we consider 
that the plaintiff's case has rightly been 
dismissed on the ground that the minor 
wàs bound by the agreement entered into 
in gocd faith by Kanshi Ram and Dwarka 
Das for the benefit of the joint family. 
With reference tothe dispute between Har 
Narain on one side and Kanshi Ram and 
Dwarka Das on the other, in the sase 
compromised on the 28th of July 1913 as 
regards Hukam Ohand’s property which he 
had willed away in favour of Har Narain, 
the Court below has found that Hukam 
Ohand did exeeute a Will in favour of 
Har Narain, but that ‘he subsequently exeeut- 
ed another Will ia favour of Kanshi Ram 
and Dwarka Das whiob, however, he revoked, 
thereby reviving the original Will in favoar 
of Har Narain, It also found that the 
seeond Will in favour of Kanshi Ram and 
Dwarka Das had not been revived by а 
postcard said to have been written by 
Hukam Chand on the 5th of January 1912, 
Now, we do not see any necessity for 
desiding whether Har Narain’s suit, which 
he: brought on the 29th of August .1912, 
would baye sueseeded on the merits or not, 
It is clear that there was a good deal to 
` bə said on both sider, and when the som- 
promise was entered into in July 1913 we 
have no doubt that Kanshi Ram and Dwarka 
Das entered intoit inthe bona fide belief 
that they were aoting for the benefit of the 
family, 


In the ease reported as Venkatagiri Nayant 
Varu v. Subbarayalu Neyant (1) it was 
held that the minor sons ofa Hindu father 
sre bound by a bona fide eompromise of a 
doubtful claim entered into by their father 
as manager of the joint family, The care 
reported as Basheshar Nath v, Dew Pershad 
(2), ‘sited by the lower Court, is also in 
point. Following these authorities, we bold 
that the plaintiff is bound by the eompromise 
and we accordingly dismies the appeal with 
costs, 


. Appeal dismissed, 


7 (1) 24 Ind, Cas. 491, 


(2) 19 Ind, Cas. 411; £0 P. R. 1918; 101 P. W. Е, 
913; 186 P, І. R. 1915, 


INDIAN OASES, 


525 


NAGPUR кыра В COMMISSIONER'S 
COURT, 


Ssconp Own APPEAL No. 418 B or 1917. 
August 9, 1918, 
Present :—Mr, Mittra, A. J. 0, 
JAGANNATH-—-PrAINTIFF— APPELLANT 
versus 
RAGHUNATH—Devenpant—Responpent, 
Mortgage, renewal of, effect of, on original mortgage, 


The execution of a fresh mortgage, in renewal of 
an original mortgage, has not the effect of extinguish. 
ing that mortgage, but the money due under it is a 
part of the consideration for the second mortgage, 
and the presumption is that the rights of the parties 


^ under the first mortgage continue under the second 


mortgage. [p. 525, col, 2.] 

Appeal against the judgmont of the District 
Judge, Amraoti, in Civil Appeal No. 242 of 
1916, desided on the 20th August 1917, 


Mr. M. V. Josht, for the Appellant. 
Messrs, V. Bose and G., L, Subhedar, for 
the Respondent. 


JUDGMENT.—This appeal has osoupied 
sonsiderable time in argument, but the result 
may be stated briefly. 

The lower Appellate Oourt has not gone 
into the merits of the ease generally but 
has dismissed the plaintiffs suit solely on 
the ground that the plaintiff eannot fall 
baek on his prior morigage of 1903, I 
am unable to follow the reasoning by whieh 
the lower Courts have held that the parties 
to the mortgage of 1907 did not intend 
to keep slive the mortgage of 1903, The 
case sited by the Oourt of first instanee 
is а ense in whieh the first mortgage was 
paid off not by the original mortgagor but 
by some body else. The learned Counsel 
for the respondent has not been able to 
show me any case in which, where a 
mortgagor has exeeuted a fresh mortgage 
in renewal of the original mortgage, it 
has been held that the intention of the 
parties was to extinguish the original 
mortgage. · 16 is a faet that a fresh mort- 
gage gives the mortgagee better remedies 
than he had under the first mortgage, but 
the money due under the first mortgage 
was a part of the consideration for the 
second mortgage, and the presumption appears 
to be not that the parties intended to do 
away with the first mortgage but, on the 
contrary, intended that the rights under the 
first mortgage should sontinne under the 
seeond mortgage. Mere renewal of a mort- 
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gaga cannot operate:to extioguish it. 

The lower Appellate Court has also refused 
to allow: the amendmenta of the plaint ‘asked 
for in the 6th and 7th grounds of appeal to the 
lower Appellate Court; “This requeat was 
to amend the plaint so as to make an 
alternative prayer for possession irrespect- 
ive of whether there was any ‘redemption 
necessary or not It appears to me tbat this 
request for amendment waa perfeatly un- 
nesessary, The plaintiff in his plaint based 
his right to possession of the lands in 
.Buit on the fast that he had foreolosed 
the original mortgagor. Не also claimed to 
redeem any subsisting mortgage that there 
might be. А right to redemption does 
not in every ease cover a right to posses- 
Bion, aud in this ease the prayer of tbe 
plaintiff must be taken fo be for posses. 
sion subject to the liability to redeem the 
defendant, if the defendant has any olaim 
to be redeemed. 

It appears to me that the plaintiff's 
olaim bas been dismissed on purely arti- 
ficial grounds and that tbe rights of the 
parties have not bean gone into or as. 
sertgined by the lower Appellate Court. 
With reference to these remarks, the appeal 
is remanded for further trial. A refund 
sertifioate will issue Osher soats will be 
costa in the suit. 16 is desirable, in order 
. to avoid’ its possibility of a further remand, 
that the lower Appellate Court should go fully 
into the aase, and not dispose of it on)y on some 
preliminary point. 


Appeal remanded, 


LAHORE HIGH COURT. 
Бкоонр Огу, Appear No. 2971 or 1916, 
January 14, 19:1. 

Present i—Mr. Justice Soott- Smith and 

. + Mr. Justice Lisslie- Jones. 
BAHADURI AND OTHERS — PLAINTIFF3— 
APPELLANTS 
„бетки 
QADU AND ОТНЕ +8 — DEFESDANTI— 


RESP NDRNTES, 
Oustom—Alienation—Harrals of Shahpur District, 
restriction om powers of. 


INDIAN OASES, 


Among Harrals of the Shahpur District male pro- 
pristors have au unrestricted power of alienation. 


Sea-nd anpea) from tbe deoree of the 
Distrist Judge, Shahpur, at Sargodha, dated 
the 2371 May 1916, affirming that of the 
Senior Sobordinate Jadge, Shahnur, at Sar- 
godbo, dated the 17th March 1916. 

. Des Raj Sawhny, Fon Dr. 
B the Appellants. 
Mr. Devi Dayıl, for the Raapondent 


JUDGMENT,—This is a oase in whioh 
Кайо, a sonless Натта] of the village cf 
Gaullapur in the Shahpur Distriat, sold 
roma land toa son of one of his brothers. 
“The ssid son was the husband of the vendor's 
daughter, The alienation has been contested 
by the sona of another brother of the alienor, 
and two brothers of the alienee are pro 
До та defendants. 

The suit has been dismissod by both the 
Courts below on the ground that the alianor 
had еп unrestrioted right of alienation, but 
the District Judge granted a вегіібввіе on 
which the present second appeal was в. 
mitted. 

Counsel for the appellants relies largely on 
certain judgments delivered by Mr. Bilia aa . 
District Judge of Ѕһаһрпг in 1914. From 
these it would appear that, in his view, a dise 


Nand Lal, 


~ ti: stion should be drawn between Rajput 


* and other Mubammadan tribes as regards 
their right of‘aliona'ion, that of the Rajputs 
being restricted and t1 at of the otber tribes 
being unrestricted, Соц 1801 for the appel. 
lants ja, however, unable to tell us where 
the autbority for this distination is to ba 
found, and it ia not derivable from 'Wilson'a 
Code of Tribal Custom in the Shabpar Dis- 
triot whioh was published in 1596 and was not 
revised at the last Settlement, besause it was 
recognised that the compilation had been 
very carefully prepared. 

Herrala may be taken to be а Raiput 
tribe and they are so dessribed in Ibbet. 
son's Census Reporé and in Rose's Glossary 
of Panjab Tribes, though in Jhang there is 
a tradition whish makes them: a brauoh of 
the Ahir tribe and in Montgomery they are 
classed as Jata. Théy are, neverthelesp, 
insluded by Wilson among tbose tribes 
whiab in his prefase he deseribes as the 

" Missellaneous Musalman Tribes” of the 
dist:ist, viz, all the Musalman tribes exoept 
Awang, Goncals Ranjhas aod Khokbare, 


Vol, LX] 
ATTAR SINGH 6, GHULAM MUHAMMAD. 


Among them, moreover, are other tribes such 
as Janjuhas and Tiwanas, whose Rajput 
origin ia not questioned. 
According to the Code of Tribal Custom; 
в proprietor of any of the  Miscellaneons 
Musalman tribes ean make a gift of im- 
moveable property even to a non- relative. 
This is a very strong pieces of evidence, vide 
Beg v. Allah Ditta (1), in support of a 
custom of anréstristed alienation and there 
are & number of other fasts whioh point in 
the same direotion. The village is bhaya- 
chara and was founded by persons belong- 
ing to no less than five diferent tribas- 
Since that time, persons belonging to 
. numerous other tribes have asquired land in 
the village, the composition of whish is now 
very heterogenous and, though there have 
beeu numerous previous alienstions, none of 
them have ever been contested. 
The appeal fails and is dismissed with 
costs, 
Appeal desmissed. 


(1) 88 Ind. Cas. 354; 45 P. R. 1917; 12 P. W. R. 


1917; 21 M. L. T. 810:32 M. L. J. 6'5; 19 Bom. І, R. 
883; 15 A. L. J, 625; 21 0. W, N, 842; 44 О, 740; 26 C, 
І, 3:176; 44 I. A, 89 (Р, C.). 
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LAHORE HIGH COURT. 
Saconp Civin Appzat No. 866 or 1920. 
Desember 16, 1920, 
Present :— Мт, Justice Soott: Smith, 
ATTAR SINGH—Puatstive— 
APPELLANT 
tersus 
GHULAM MUHAMMAD AND OTHERRE— 
DEgrexNDANTS—Rg4PONDzNTA, ` 
ОД Procedure Code (Act V of 1904), О. XXI, v, 54 
Attachment —Formalities, failure to comply with, 
effect. of ~Appeal, second —Intent to delay'or defeat 
creditors, whether question of fact, 


The omission. to affix a copy of an attachment 
Order оп a conspicuous part of the Oourt-house, or to 
post it in the office of the Collector or to affix ib on 
Bome conspicuous partof the land attachad, is a fatal 
defect which invalidates an attachment of land, [p. 
627, ool. 2; p 523, col. 1.] 

A finding that a transfer wasnot intended to defeat, 
defraud or delay the oreditors of the transferor is’ a 
finding of fact, [p, 528, ool, 1.] 
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Sesond appeal from the deoree of the 
District Judge, Jhelum, dated the 13th 
February 1920, reversing that of the Sub- 
ordinate Judge, Second Class, Jhelum, dated 
the 7th April 1919, 


Dr. Nand Lal, for the Appellant, 

Mr. H, D. Bhalla, for Mr. Obbard, for the: 
Respondents. ; I 

JUDGMENT,—In the suit out of whioh ће 

.present appeal arises Attar Singh, plaintiff: 
appellant, sued for а declaration to the : 
effect that 31 kanals of land sold by Musavimat 
Mahtab Bibi to Ghulam Muhammad and 
Ghulam Muhay-ud-din on the ‘20th Novem- 
ber 1916 was liable to attachment in ‘exeot ' 
tion of his deeree dated the 23rd Desəm 
ber 1915. А` prohibitory order for attach: 
ment of 16 kanals out of the land 'sold': 
issued from the exesuting Court and there | 
is evidense to show that it was served on 
Musammat Mahtab Bibi on the 15th May 
1916. The learned Wistriot Judge “has, 
however, held that there was no valid - 
attaohment under Order XXI, rule 54, 
Civil Prosedure Code, and also that it ia 
not established that the transfer to Ghulam 
Muhammad and Ghulam Muhay.ud.diu was 
“made with intent to defraud the plaintiff 
or ‘to defeat or delay his olaime within 
the meaning of seotion 53 of ‘the Transfer 
of Property Aot. The plaintiff has now filed 
a second appeal in this Court. 

The report of the prosess-server on the 
prohibitory order issued to Musammat Mahtab 
Bibi is to the effect that she refused to 
afix her thumb-impression upon the order 
and that, therefore, a copy of if was affixed 
on the door of her house. There is no 
report showing that the formalities men- 
tioned in rule 54 (2) of Order XXI, Civil 
Prosedure Code, were complied with, and 
the District Judge found, as a fast, that 
there was no publication of the order by 
beat of drum, nor was there any вору 
affixed on the laud or the Court house, or 
sent to the offise of the Collestor, This 
is а question of faot which eannot be 
contested in sesond appeal. ' The learned 
Distris$ дайда has referred to Nur Ahmad 
v. Altaf Ali (1) and Ishra Singh v. Jhanda 
(2) in which it was held that the omis. 
sion to affix а copy of the attachment order 


(1) 2 А. 53; 1 Ind. Deo. (м. s.) 583, 
(2) 5 P. R. 1897, 
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оп а бопврївпопв part of the Oourt-house, 
or to post it in the office of the Oolleotor 
or to affix it on some sonspieuons part of 
the land attached was a fatal defest which 
invalidates an attashment of land. Dr, 
Nand Lal, on behalf of the plaintiff-appel- 
lant, admits that he has no authority to 
the sontrary. . I, therefore, agree with the 
learned District Judge that there was no 
valid attashment of the property prior ‘to 
the sale to Ghulam Muhammad and Ghulam 
Muhay- ud-din. 


The finding of the learned Distriot Judge 


that there was no intention to defraud, 
defeat cr delay the plaintiff’s claim ів a 
finding of faet. Dr, Nand Lal contends 
that the District Judge omitted to consider an 
important piece of evidence, viz, that Ghulam 
Mubammad, one of the vendées, attested the 
service of notise on Musammat Mahtab Bibi. 


' This fast is not speoifisally referred to in the 


judgment of the learned Distriet Judge 
though it is referred to in the judgment 
of: the Trial Court, bat I see no reason 
to suppose that he did not read that judg- 
ment and did not consider the evidence. 
It is unnecessary for an Appellate Court 
to refer to each and every piese of evidenge 


on the resord nor do Oounsel when arguing 


a ease before the Oourt always refer to 
the whole of the evidense. I see no reason 
to suppose that the Distriot Judge has 


` overlooked any of the evidence and I, there- 


fore, oannot consider that his finding on this 
question is vitiated. 
The appeal fails and is dismissed with возів, 
Appeal dismissed. 


PATNA HIGH COURT, 

Отт, Revision No. 164 or 1919, 
February 11, 1920. 
Present;—Mr, Justice Das and 

р Mr. Justice Adami. 
Roja SATYA NIRANJAN CHAKRAVER. 
TY AND OTHERS— APPELLANTS 
versus 
DWARKA МАТН SADHU AND OTHERS 
, * RESPONDENTS. 
Procedwre—1s5ues, trial of, piece-meal—Interlocutory 
order—Revision—High Court, power of, to interfere, 


As the trial of a case piecemeal is a serious evil 
to the parties and might involve heavy costs in 
second appeal or any other hearing, the High Court 
will interfere with an interlocutory order directing 
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the trial of ‘certain of the issues in a case before 
proceeding to the trial of the others, 


Petition for revision against the order of 
the Sub-Judge, Jamtara, Distriet Santhal 
Pargannas. 

FAOTS.—The plaintiffs sued to obtain 4 
dearee deolaratory of their title to the aub-soil 
of certain Jand and for a deslaration that 
the defendants had no right to the minerals 
therein and for an injunction. Tho defend- 
ants denied the plaintiffs’ titl and fur- 
ther pleaded that the suit was barred by 
limitation. The Court framed 16 issues, 
both on fasts and law. The plaintiffs pro: 
duced evidenee in respect of the issnes the 
onus of whieh was upon them, and reserved 
their evidence on the remaining issues; the 
defendants then produced their evidense 
on the sonelusion of which they asked the 
Oourt to try oertain issues firat and to 
postpone the determination of the remainder, 
to this sourse the plaintiffs objected. The 
Court overruled the objection and, on the 
ground that the issues whioh the defendants 
wanted to be tried first, were issues of law, 
fixed a date for the hearing of arguments 
on both sides, allowing the plaintiffs an 
opportunity of addueing rebutting evidenee 
on these issues. Against this order the 
plaintiffs moved the High Oourt under 
seetion 115 of the Civil Prosedure Code 
and sestion 107 of the Government of India 
Aet, 1915, for an order directing the Court to 
try all the issues together aesording to law. 

Messra. Lalmohan Ganguly, Purnendu Narain 
Sinha, and Netas Ohandra Ghesh, tor the 
Appellants. 

Messrs. Naresh Ohandra Sinha and Sisir 
Kumar Mitter, for the Respondents, 

JUDGMENT, 

Das, J.—TI am of opinion that the order of 

the learned Subordinate Judge proposing to 


' deaide Issues Nos. 2, 3 and 12 first is not a 


proper order and ought to be set aside, 

A question of this nature oame up before 
the Oslontta High Court in the ease of 
Yatíndra Nath Ohoudhury v. Hart Oharan 
Ohoudhury (1). It was pointed ont by hia 
Lordship Mr. Justice Mookerji that it was 
desirable that the Subordinate Courts should 
deside all the issues in a cage, otherwise 
there was a serious evil to the parties 
litigants as it might involve heavy eosts in 
second appeals or any other hearing. We set 

(1) 26 Ind. Cas, 954; 20 C. L, J, 426, А 
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aside the order complained against and 
direst the Subordinate Judge to try all the 
issues in the case, We make no order as to 
costs. 


Apam, J, —I agree, 


Order set aside, 


LAHORE HIGH COURT. 
MiscgnpANEOUS SECOND Отт. Appeal 
No, 1337 or 192). 

January 6, 1981. 

Present :—Mr. Jaation LeRosaignol. 
RUKN-UD-DIN AND OTHERI— DEFENDANT 
— APPELLANTS 
versus 
ALTAF AHMAD AND ANOTAER-— PLAISTIFES 
—ResFONDENTS. 

Limitation Act (IX of 1908), s. 28—Nuisance, whe- 
ther continuing wrong, 


The causing of a nuisance is a continuous wrong 
“ independent of contract and а fresh period of limita- 
tion begins to run at every moment during which the 
wrong continues, 

'Missellaneous sesond appeal from the 
order of the Distrist Judge, Delhi, dated 
the 24th March 1920, reversing that of the - 
Munsif, First Olass, Delhi, dated the 22th 
August 1919. 

Sheikh Umar Bakhsh, for the Appellants, 

Mr. О. H. Osriel, for the Respondents. 

.JUDGMENT,—The learned Distrist 
Judge has remanded this ease under Order 
ХОИ, гше 23, and the first ground of вот. 
plaint is that this was illegal, as he did 
not acsept the appeal on a preliminary 
point, 

The remand should, of course, have bsen 
under Order XLI, rule 25, but the dispute 
ean here, I think, be desided on the 
merita. 

The plaintiffs asked for an injunetion 
against defendants on the ground that for 
the past four years they had disehnrged 
latrino water and foojal matter through a 
hole in their wall and that their action 
.sonstituted a publio nuisanss, from which 
the plaintiffs, their next-door neighbours 
suffered spesial damage, 
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“rad from the relief claimed, even:if :tha 
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The District Judge has found that the 
drain in qusstion does constitute а serious 
nuisanos, whioh prejudises the public 
generally and most espesially the plaintiffs, 
bécause they, by the assident of their 
domicile, are continuously exposed to the ill. 
effects of the nuisance. 

Bat the District Judge has remanded 
the case in order to afford defendants an 
opportunity of proving that by pressription 
they have acquired a right to oommit this 
nuisance without let or hindranse. Ths 
defendants appeal and urge thatthe ‘suit 
should have been dismissed on the findings 
and the plaintiffs in sross-objestions urge 
that the suit should have been decreed. In 
my opinion the  oeross-objestions should 
suossed. Here we have по question of 
easement, the right to use the drain is not 
in dispute, but the right to use it in such 
а way as to cause а nuisance is ohallenged. 

Now, the causing of a nnisanse is aoon- 
tinuous wrong independent of contract and 
a fresh period of limitation bsgins to ran 
at every moment during whish the wrong 
-continues, (Szetion 23, Limitation Act), 
the plaintiffs are поб debar- 


- defendants have been poisoning the oireum- 
ambient for the past 10) years. 

I, therefore, desrea the relief prayed by 
plaintiffs with costs throngnout, This 
appeal is dismissed and the oross-objeationa 
are acoapted. 

Appsal dismise:d, 


CS 


PATNA HIGH COURT. 
Appgat PROM APPELLATE Dzoskg No. 807. 
or 1919, 
January 21, 1951. 

Present: —Mr. Justise Das, 
GHANSHYAM CHAUDHURY AND OTHERS— 
PLAINTIEF3—Á FPELLANTS 

VETSNS | 
BASDEB ЈНА AND OTHERS— DEFENDA TS— 
RE:PONDENTS, 
Bengal Tenancy Act (VIII B. ©, of 1885), s. 168 (b) 
—Civil Procedure Code (Act V of 1908), О. XXI, v. 90 
—Limitation Act (IX of 1908), Sch I, Arts, 120, 168 
—Ewecution of decree—Sale—Suit io set aside sale 
—Linitation, 


580° 
GHANSBYAM CHAULFURY t, BASDEB JHA, 


An execution sale which is bad on the ground of 
irregularity and fraud and is liable to be "get aside 
under Order ХХІ, rule WU of the Civil Procedure 
Code is voidable and not void, and an application to 
seb aside such n sale must be made within thirty days 
of the sale [p 536, col z.] 

On the other hand, an execution sale which takes 
place in contravention of the provisions of section 158 
ib, of the Bengal Tenancy Act is void, and а suit 
for a declaration that such a sale is illegal and in- 
operative is governed by Article 120 of Schedule І 
to the Limitation Act, [p, 530, col, 2.] 


Appeal from a ceoision of the District 
Judge, Durbhangs, dated the 5th August 
1919, reversing a decision of the Officiating 
Mursi', Samastipur, Firat Court, dated the 
25th Mareh 1919. 

Mr. P. N. Sinha, for Messrs. Fakhruddin, 
and Shiveskwar Шоуа, for the Appellante. 

Mr, Baikuntha Nath Mitter, for the Respond- 
ents, 

JUDGMENT.—This was a snit by the 
appellants for setting aside an ex parte rent- 
deeree obtained by some of tbe rerpondents 
against them, and the cale held in Exeention 
Case No, 228 of 1917 in pursuance of the 
rent.deeree. The plaintiffs alleged in the 
16th paragraph of the plaint: “That no notice 
under sestion 158 (5) of the Bengal Tenancy 
Aot having been issued on the caid exeontion 
ease, the sale is illegal and inoperative.” 
In the 14th paragraph of the plaint, the 
plaintiffs stated as follows — That although 
the plaintiffs are all along in possession of the 
disputed property, yet the anotion-sale, frandu» 
lent delivery of porgession and the resistance 
on ihe part of defendants first party are 
ealeulated to prejudice the plaintiffs’ interest.” 


The Court of first instanee dealt elaborately 
with all the evidence that was adduced in 
the case ard came to the eonelosion that 
the decree was а gocd deeree, but that 
the sale held in execution of the decree was 
void inasmuch as the Court before proceeding 
to ве] the holdirg failed to give notice of the 
sppleation for exeontion to tke other 
co-sbarers.  Áeeording to the Court of first 
instaree there was a clear contravention 
of the provision of section 158 (b) cf tke 
Bengal Tenstoy Act ard the rale was accord. 
ingly void. 

There was an appeal to the lower Appellate 
Court, Before that Court it was not disputed 
that tte Court did not give notice of ihe 
application for execution to the other ao. 
sharers 28 it was bound to give under 
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section 158 (b) of the Bengal Tenaney 
Aat. It was also eoneeded that the deeree 
was a good decree, The only qvestion 
whioh the lower Appellate Court bad to 
dcoide wes, whether the Monsif was right 
in declaring that the sale held in pursuance 
of the rent dearee was void and inoperative 
in Jaw. The learned Judge took the view 
that the suit, in the oiroumstances of the 
onse, must be regarded as an applisation 
under Order KAT, rule 90, and as the suit 
regarded as an application was not brought 
within 80 days, he allowed the appeal and dis- 
missed the plaintiffs’ suit. 

In my opinion the view taken by the 
learned Judge is wkolly wrong and eannot 
be supported, Order XXI, rule 90, applies 
where an application is made {о set aside 
a sale on the ground of irregularity or 
frand, The plaintiffs did allege that tbe 
fale ought to be set aside on the ground 
of irregularity or fraud; but that ease 
entirely failed and tbe Court below was 
not in the slightest degree embarrassed by 
that portion of the баке made by the 
plaintiffs. There was the other portion of 
the plaintiff's ease, namely, that the sale 
was void and inoperative, inasmuch as the 
Court did not give notice of the application 
for ехеопііоп to the other oo sharers, That 
portion of the suit could not possibly be 
regarded as aoming within the scope of 
Order XXI, rule 90, Where the sale has 
to be set aside on the ground of irregularity 
or fraud, the sale is voldable; but where 
the sale has taken plaee in sontraventión 
of the provision of sestion 158 (b), the 
sale is not voidable but void. This distino- 
tion has not been resognized by the learned 
dudge in the Court below, 

It has been argued before me by be 
learned Vakil appearing on bebalf of the 
respondents that this is‘entirely a ‘new 
sasi, He draws my attention to the argument 
adyarced on bebalf of the plaintiffs in the 
Court Lelow that the sase fel within 
Article 181 of the Limitation Act. It'máy 
be that the question was not properly 
argued in the Court below; but I have to 
See whether, on the allegations made in 
the plaint and on the issues framed by the 
Court of first instanse, tho lower Appellate 
Court was right in dismissing the plaintiffs! 
action. The plaintiffs undoubtedly alleged 
in the 16th paragraph of the plaint that the 


^ 
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sale was illegal and inoperative inasmuoh 
as the Court did not give notise of the 
application for exeeution to the other оо. 
sharers. They further alleged that the steps 
taken by the purshasers of the property 
were caloulated to prejudice their interest, 
Although the plaintiffs did not ask for a 
deslaration that the sale was bad and 
inoperative in law, the Oourt was, on the 
allegations made in the plaint, entitled to 
passa deolaratory deeree under the provisions 
of seotion 42 of the Spesifis Relief Act. 
There was every nesessary allegation in 
the plaint to entitle the Oonrt to pass a de» 
elaratory deoree, The plaintiffs were undoubt- 
edly entitled to a right as to the property 
if the case made in the plaint was true 
and the defendants were undoubtedly 
interested to deny the title of the plaintiffs 
to the property. Therefore, if the allegations 
made in the plaint were well founded, the 
Oourt was entitled to make a declaration 
that the sale was void and inoperative in 
law and was not binding on the plaintiffs, 
In my view, if tke neoessary allegations 
are there in the plaint and if those allega- 
tions are substantiated, the Court may give 
the appropriate relief although the plaintiffs 
have not asked for that relief. The ques. 
tion of appropriate relief is a question 
entirely for the Court, and it is wholly 
irrelevant that the plaintiffs have not 
asked for is in the plaint, In any ease, 
the Uourt of firat instanse framed аа issue 


ou the allegations madeia the іб paragraph - 


of the plaint and took evidensa aal desidid 
that issue in favour of the plainsiffs, Taare 
is no question of prejuliae at all, inasmash 
as all cha parties knaw wast tha Joart had to 
deside on that issus. Toe ease want to 
the lower Aopallate Court and ıt ooald not 
be urged that the defendants ware taken 
by surprise, In my view, the lower Appel- 
late Üourt erred in toinking that the вазе 
fell within the purview of Order XXI, 
тїз 99 of the Oode. In my view, the 
suit was а suit of a dealaratory nature and 
must ba ragarded on the allegations made 
in the plaiat as a suit under sestion 42 of 
the Spesifis Raliesf Ast, Taat baing во, 6 
yeara’ rule applies under Artisle 12J of the 
Limitation Ast, and the plaintiffs’ suit; was 
undoubtedly within tima. 

I must allow this appeal, eet, aside 
the jadgmaat,j'and desra9 of the lower 
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Appellate Court and restore the judgment 
and deores of the Court of first instance. 

As the point which has been argued 
before me by Mr. Purnendu Narain Sinha 
on behalf of the appellants was not put 
forward before the lower Appellate Court, I 
must refuse to give them any sosts of this 
appeal, 

The plaintiffs are entitled to the sosta 
inourred in the Court of first instance, 
but they must vay the costs to the defend- 
ants-inourred in the lower Appellate Court 


Appeal allowea, 


LAHORE HIGH COURT. 
Lerrers Patest Arrear No, 117 or 1920, 
January 26, 1921, 

Present: —Mr. Justice Broadway and Mr, 

Justice Abdul Raoof, | 
KALA SINGH AND OTHERS = PLAINTIFF Samo 
APPELLANTS 


versus 
КАНКА AND QTHERE—DEFENDANTS— 
RespuxDENTs, 
Common land—Co-owners—Eaclusive user by one со 
owner— Rights of other co-owners, - 


When a j int owner of land, without obtaining the 
permission of his co-owners, buiids upon such land, 
such bnildings should not be demolished at tho 
instance of such co-owners unless they prove that the 
action of their joint owner in building upon joint 
land has caused them a material and substantial 
injury such as cannot be remedied by partition of the 
joint land, [p. 55e, col 1.] 

Letters Patent Appeal against the follow- 
ing judgment of Мг. Shadi Lal, Ohiéf 
Justice, dated the 7th June 1920, in Civil 
Appeal No, 22z0 of 1919 ;— 

“This appeal and the Cross Appeal 
No. 2:74 of 1919 arise out of one aetion, 
and may eonvemently be disposed of by one 
judgment. The dispute between the parties 
relates to a plot of land about 1j bighas in 
area situate within the abadi of the village 
of Danesala in the Ferczepore District. The 
defendants Nes. 1 to 14, who are coenpandy 
tenants in the village and carpenters by 
profession, have ossupied this plot of land, 
and the plaintiffs, who are proprietors of the 
villnge to the extent of гй, seek to eviet 
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them · and -want a mandatory injunotion injunction for the demolition of the build. 


directing them to demolish the buildings 
sonstrueted thereon, The defendants Nos. 
18 to 21 also own $rd of the village, and the 
learned District Judge finds проп the svidense 
adduced by the parties that these defend. 
ants ‘did in faot settle defendants Nos. 1 to 14 
on this land' He, however, holds that 


the area of the land oceupied is too large; 


` and has sonsequently marked off two plots 
onthe plan prepared by the Іова] commis- 
sioner, shown them as A. B. О, D. and E, F, 
G. Н. respeetively, and allotted them to 
defendants Nos. 1 to 14 and direoted them to 
vasate the remaining area in their possession, 
It is to be observed that these two smaller 
areas inolude ‘all the kothas or sheds on the 
Brea in dispute’ and amount to jrd of the 
total area oscupied by them. 

"Both the parties have appealed to thia 
Court, and after hearing the learned Counsel 
in support of their respective contentions I 
am not prepared to dissent from the oon- 
elusion reached by the learned Distriot 
Judge. It is to be observedthat the decision 
was practically aosepted by both the parties 
as е reasonable compromise; and that the 
only point on which the sompromise failed, 
was that the plaintiffs insisted that the area 
taken out of the possersion of defendants 
Мов. 1 to 14 should be oonsidered as common 
land belonging to all the village proprietora 
except defendants Nos, 18 to 21. This eonten- 
‘tion, if aeceded to, would lead toa partition 
of a portion of the common land, in support 
of which no authority has been sited. It 
.sometimes happens that а so-sharer son- 
structs a building on a portion of the common 
land or settles a non-proprietor thereon, but 
that aot does not justify.a partial partition 
of the common property. 

"So far ав the appeal preferred by- the 
plaintiffs is eoneerned, it must fail on the 
short ground that they have not shown that 
the area allotted by the .Distriet Judge to 
defendants Nos, 1 to 14 as the representatives 
of the eonsenting proprietors exoseds the 
share to be.allotted to the latter when a 
partition takes place, Plaintiffs have failed 
to show that they have suffered such material 
and substantial injury as would not -be 
remedied ona partition of the joint land, 
, and, іп the oireumstances, І am not prepared 
to interfere with the diseretion of the Distriat 
Judge in. refusing to grant-a mandatory 


section 10 of the Letters. Patent 
„judgment 
sitting singly. 


ings. 

“Coming now tothe appeal preferred. s 
the ocoupanoy tenants, I am of opinion thst 
the learned Judge has done substantial 
justice. The area from whish they ` are 
evisted, contains по kotkas or sheds, and 16.18 
only fair that they should not oceupy mote 
than the share belonging to the consenting 
proprietors. The total area ooeupied : by 
them is undoubtedly large, and considering 
that on account of its proximity to a tank itia 
required by other proprietors of the village, 
I consider that the representatives of yrd of 
the proprietary body should not be allowed 
to appropriate the whole of this area. 

"For the aforesaid reasons I dismiss both 
the appeals and direst the parties to bear 
their own costs in this Court." 


The Hon'ble Pandit Sheo Nardin, R. B., 
and Sardar Sewa Ram Singh, for the Appél- 
lants. : 
Sardar Kharak Singh, for Narain Singh, 
Respondent. 


JUDGMENT.—This is an appeal ndi 
from св 
of -the karned Chief - Justitiae 
The suit out of whieh the 
appeal arises related -to-a plot of land 
measuring abont 1% . bighas forming part 
of a much ‘lerger area of-common land 
belonging to the proprietors of the village 
Danewala, The plaintiffs: own a 5га ehare 
in -the village in which the common land 
is situate. Accordingly, they have а jrd 
share inthe sommonland also, Тһе defend- 
ants Nos. 18 to.21 also have a similar share 
in the village and inthe sommon: land. 
These: defendanta dealt with a portion: of 
the land exclusively by settling the defend- 
ants Nos, 1 to 14 on it. The latter constructed 
certain buildings apparently without the 
consent of the other.oo-sharers, but without 
any interference on their part. Thereupon, 
the plaintiffs instituted a suit for a mandatory 
injunstion praying -for the -demolition of 
the buildings and the restoration of the 
sommon land to its original eondition. The 
Trial .Court decreed the suif, granted в 
mandatory injunetion and · direeted the 
defendants to remove the materials, The. 
Distrio Judge in appeal modified the deoree 
of the first Court by dismissing the suit 


‘relating -to a portion of the land in dispute 
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ahd maintained the decree relating to а 
portion of it, He marked off on the plan 
two areas вв: A, B, О, D, and E, F.G. Н; 
ou;whioh the buildings stood, and allowed 
the defendants Nos, 160 14 to remain in 
possession thereof and ordered them to give 


up the remaining portion as to. whioh the, 
decree: of the- first Court was maintained, 


Both the parties were dissatisfied with the 
deoree of the District Judga and two appeals 
were preferred to this Oourt: one by the 
plaintiffs and other by defendants Nos. 1 to 
14, Both of them have been dismissed 
by the learned Chief Justise end the 
plaintiffs havo preferred this appeal 
under the Letters Patent. The following 
material’ findings of fast have besn recorded 
by the learned District Judge, namely, (1) 
that the defendants Nos. 1 to 14 were settled 


on the land by the defendants No. 18 to: 


21; (2) that the plaintiffs had not shown 
that the building had oaused such material 
and substantial injury as sould not be 
remedied in а suit for partition of the joint 
land.: The learned Chief Justise held that, 
on: the fasts found, he waa. not prepared 
to interfere with the disoretion exercised 
by: the learned District Judge inrefusing 
to: grant a mandatory 
plaintiffs directing the demolition of the 
buildings. As a pure question of legal 
ri&ht- the pldintiffs no doubt would be 
entitled to enforce. their claim, but the 
relief claimed is an equitable relief and 
the Courts in equity are 105 bound to 
grant it in all cireumstances, This rule 
of equity has been adopted and resognised 
in. many reported’ cases in this country. 
Jn the oase of Paras Ram v. Sheritt (1) Mr. 
Justice Mahmood of the Allahabad High 
Courtlaid down the following rule:— 


."That when a joint owner of land without 
obtaining the permission of his co-owners 
Guilds upon such lands sush buildings 
should not be demolished at the instanee 
of: euch so-ówners unless they. prove that 
the. aetion of their joint owner in building 
upon , joint land has caused them a material 
айа.  substantail injury such ag cannot be 
remedied by-partition of the joint land." 


In ‘the ease of Joy Ohunder Rukhti 


300 9.4. 661; А, W, N. (1887) 253; 6 Ind. Dee, (N. s.) 
878. hid JA 


A ye 
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v. Вірю Ohura Вии (2) 


a Division 
Bensh of the Caleutta High. Court 
held that even in oases where joint 


land had been dealt with in an exelusive · 
manner by one joint owner in spite of the 
protest of his co-owners, before. a Court 
will make an order direating that & portion 
of the joint property alleged to have 
been dealt; with by one of the . оо owners 
without the consent- of the others, sould 
ba restored to its former condition, a plaintiff 
musí show that he has sustained by the 
ast he complaing of, some injury whieh 
materially affésts.his position, In the present 
ease the defendants Nos, 18 to 21, as observed ` 
before, have exolusively dealt witha portion 
of the joint land by settling thereon the 
defendants Nos. 1 to 14 as tenants. Ao- 
cording to the finding of the learned 
Distriot Judge, the area oosupied by the 
building does not  exeeed the ird skare 
of the defendants Nos. 18 to 21 in the 
land, and the -plaintiffs have not shown 
that they have suffered sush material and 
substantial injury-as cannot be remedied 
in a suit for partition to jointland. The 
rule of equity referred to above is also stated 
in explanation З under paragraph 225 of 
Rattigan’s Customary Law, where, among 
other esses, Paras Ram v. Skeritt (1) is 
specifically mentioned, 


In our opinion, the view taken by the 
learned Chief Justice is fully supported’ 
bg authorities and this appeal must be dis. 
missed. We sesordingly dismiss it with 
costs, 


Appeal dismissed. 


(2) 14 C. 236; 7 Ind. Deo. (х, в.) 166. 
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BAIJNATH PRASAD SINGH ©. TEJ BALI SINGH, 
PRIVY COUNCIL. 
APPEAL PRO» THE. ALLAHAB D Hieu Court, 
February 7, 1921. 
Present s— Lord 1 unedir, Lord Phillimore, 
Mr. Ameer Ali and Sir Lawrerce Jenkins. 
BALJNATH PRASAD SINGH AND OTHER 
з < APPELLANTS A 
versus 


TEJ BALI SINGH-—RrsrospENT, 
Hindu Law--Mitakshara—Impartible estate, nature 
of-—Succession to such estates, vule of, - 


The fact thata Raj is impartible does not make it 
separate or self-acquired property. Ib may in fact 
beself-acquired or it may be family property of a joint 
undivided family. Ifthe latter, snccersion will be 
regulated according to the rule which obtains in an 
undivided joint family, so faras the selection of the 
person entitled to succeed is concerned, i e, he will 
be designated by survivorship, although then, accord. 
ing to the custem of impartibility, he will hold the 
Raj without the others sharing it. [p. 640, col, 1.] 


Appeal from a desree of the Allahabad 
High Court ( Richards, О. Ј., and Rafique, 
JJ), dated May 30tb, 1916, reported as 38 
Ind. Cas. £49, affirming a decree of the 
Subordinate Judge, Mirzapur, 5 


FAOTS of the care, so far as left unstated 
in their Lordships’ judgment will be found 
in the report of the earlier proceedings at 
38 All. 590; +8 Ind, Cas. 849, 

On this appeal. 


Mr. De Gruyther, К, О. (with him Mr. Dube), 
for the Appellants, submitted that though the 
prcperty in snit may originally have been an 
impartible Raj, yet as the effest of are grant 
it besame the self aequired property of Ran 
Bahadur Shah and was оо lorger impartible. 
If, however, it were held to be impartible, the 
High Court's decision in favour of plaintiff 
was based on the view that there waa eo- 
pareenary in an impartible ectate, and the 
Board had decided that there was not, 


[Lorn Pattirxore.—They say that if the 
property be joint and impartible, Tejbali as 
r6prerenting the eldest con is solely entitled.] 

1 say that unless it is both joint and im. 
partible we guoseed, and that its being im- 
partible is inconsistent with its being joint, 


In an impartible estate there ів no во pareen- 
ary and no taking by rurvivorsbip: and the 
rule of ruocecesich is that of tbe ordinary 
Hindu Law except ав modified by custom. 


The Board bas held that there is no 
@o:pateenasy in an impartible estate: 
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Gangadhara Rama Rao v. Raiah of 
Fittapur [The Seoond Pittapur esre) 


(1) and oases there cited, Since then the 
question of a elsim by survivorship has 
been before the Board in the Bettiah Raj 
oare [Hojkumar Bishen I rakash v. Maharani 
Janaki  Ewer, judgment delivered ор 
February 13th, 1920, unreported} and it was 
distinctly laid down that any person who 
claims to sueceed to an impartible Raj by 
right of survivorship must fail. These two 
decisions of the Board lay down that the 
devolation of an impartible Raj oannot be 
determined by survivorship. The  eorreet 
view is that, except in so far ва varied by 
eustom, the вовсеввісп to an impartible Raj 
follows the rule of succession to partible pro- 
perty : the ordinary rule is that tbe eldest 
member and not the member of the eldest 
b:arch &ueceeds. 

Inthe T pperoh onse [ Neelkisto Deb Burmono 
v. Peerchunder Thakur) (2) tbe Board laid 
down that there was no во pareenary and no 
gurvivorship in an impartible Rai. 

(SIR Lawoexce Jenkina.— That wes under 
the Dayabbagsa, where you trace to the last 
male holder. | 

The Board say the rules of survivorship 
cannot apply, so 16 must be the role of in- 
heritanse, whatever that may be, whether 
Dayabhaga or Mitakshara. 

The rule cf inheritance to' an impartible 
estate is laid down in Parbati Kunwar vw. 
Ohanaarpol Kunwar (3). The ordinary law 
is that on the death of the holder of an im- 
partible Raj the widow takes ; that on her 
death the deeree exoludes the line. 

Respondent has alleged a custom of sue 
session entitling him to sueseed. There is 
no general rule of lineal primogeniture 
governing suosession to impartible estates, 

Rajah Rup Singh v. Rant Baisni (4). 

There is по во віепё evidence of any sneh 
eustom here. The Subordinate Judge bas а 
finding, though far from a clear one, in 

(1) 47 Ind. Саз, 854; 46 I. A. 148 at p. 163; 86 M. 
L. J. 892; 24 M. L T. 276; 16 A.L. 2.283; 41 М. 778; 
28 C. L, J. 428; 5 P. L W. 267; 20 Bom. L. R. 1066; 
28 0. W. N. 178; (3918) M. W. N. 922 (P. €.). 

(2) 12 M. I. А. 523; 12 W. R. P. 0.24, 8 В, І. БВ. 
Р. сез 2 Sar. P. О, J. 623, 2 Suth, Р. О, 7. 248; 20 E. 
R. 486. 

(8) 4 Ind. Cas. 25; 36 1. A. 125 at p. 186; 10 C, L. J. 
2:6018 C. W. N. 0078, 6 А L J. 767; 11 Bom L. В. 
&\0 12 0 U 304: 41À. 457; 9 M. L. J. 605 Р.С). 

,4).1L A.14357 A. |: А. W М (1854) 246; 4 
Ser, P, О, J, 688; 8Ind, Bee, AN. s. 002. 
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respondent's favour but the Chief Judge says 
not а word about it, and Rafique, J. " would 
have had considerable hesitation” in hold. 
ing it.proved, The High Court have not 
based their decision on any such eustom. 

бів LawakNCR JENKINS, referred to :— 
Kachi Kaliyanna v. Rengappa {The Udayar- 
palayan case] (5). 
` It was assumed in that oase that if the 
property were impartible it was joint. The 
diapute in argument was whether it was 
partible or impartible. 


Referense was also made to Ran Bajat 
Bahadur Singh v, Jagatpal Singh (6), Bhai 
Narindar Bahadur Singh v. Achal Ram (7), 
Subramdnya Pandya ӯ. Siva Subramanya 
Pillai (8). 

Mr. Dube followed: The recent aasa of 
Raikumar Bishen Prakash v. Maharani Janki 
Kuer is direstly in point, In Bam Nundun 
Singh v. Maharani Janki Koer (9) the Board 
had held that the Battiah Raj was 
salf-acquired property. The reoent suit 
claiming the same Raj was filed by certain 
persons who were not parties to aud not 
bound by that case, and the Board held that, 
even assuming the family was joint, they had 
no right of survivorship, as there was no 


rule of survivorship applicable to impartibla ` 


estates, and henes it did not matter whether 
the property was self.asquired or not, 


Mr, Dunns К, О. (with him Mesars. Sandars 
and Hym), for the Rsspondent.—It would be 
unfortunate if the last decision of the Board 
were held binding on ali Hindus. It is 
opposed to many daoisions of the Courte in 
India and many remarks of the Board. Tha 
respondents were not called on, and appel. 
lanta! Counsel —feeling that he had a hopeless 
cass, his client was not really a во parcaner 
at all—praotisally invited an advarse deoiaion 
оп the point of law. If that вазе is good 


(5) 32 Т.А. 261; 20. DL. 7, 231; 10 C. W. N. 96; 
16 M, L. J. 812, 2 A. L. J. 845; 7 Bom. L. B. 907; 1 
M. L. T. 12; 28 М, 503; 8 Sar. P. C. J.855. 

`6) 17 I. А. 173; 180. 111 (P, 0.5 6 Sar. Р. C. J. 
. 590; Rafique and Jackson's P, О, No. 120; 9 Ind, Deo, 
(x. 2.1 74. 

(7) 201, A. 77; 22 C. 619 (P. OC, 6 Sar, P. C. 1. 
310; 17 Ind. ur 3.9; Baüque and Jackson's Р, C. 
No. 124; 10 Ind, Dec. (м. в. 439, 

(8) 17 M. 316 at p. 825; 4 М, L, J. 152; 6 Ind, Dee, 
(N. в.) 219, ; 

(9: 23 I. А. 178; 290, 823 (P. 057 0, W.N. 57; 
178 Р.;8.,1902; 4 Bom, L. R. 664; В48аг, P. 037. 
551, 
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law, I admit it covers the present one: but 
the point at issue was never argued, and 
there is а ваќепа of authorities against the 
view taken, : 

There are conourrent findings that this 
was and is an undivided Hindu family 
governed by the Mitakshara. The faet of 
its-being joint provides the mode of sucaes- 
sion. If anasestral property, it devolves by 
survivorship : if separate and self acquired, 
by suesession or inheritanoe, Butif it is 
impartible, there is only one rale, survivor. 
ship 


In Kachi Kaliyana v. Rengappa [The 
Udayarpalayan вазе] (5), Lord Masnaghten 
was dealing with a presisely similar ense. 
While the holder -is alive, there ів по во. 
раговпагу; but when he dies, there is a 
notional eo parcenary in order to determine 
who the successor is to be. 

The Séagunga ease [Katama Natch'er v. 
Rajah of Shivigunga] (10) shows the alter- 
native rules of descent under the Mitakshara 
for (a) self.aaquired and (b) joint property. 
It is insonsistent with Gangadhara Rama Rao 
v. Rarah of Pittapur (1). 

In &tres Ranh Yanumula Venkayamah v. 
Stree Rajah Yanu nula Boochia  Vankondora 
(11), Sir J, Colvile points out that an imparti. 
ble estate is not nesessarily separate, and says 
that in the Shivagunga oase (10) the judgment 
would have been different if the property had 
been anoestral, 


[Loro_ Dosepin referred to Muttuvadue 
ganadha  Tevar v. Feriasamt Tevar (12), 
where, he observed, there is a referense to 
tha оазе in 4 Madras alladed to by Lord 
Maenaghten]. : 

In Rajah Suraneni Venkata (борца Nara. 
simha Row  Bahàadoor v. Rajah Suranent 
Lıkshmi Venkima How (13), the Shivagunga 
ease (10) is explained, and the Board say the 
judgment in that oase would have been 
different {if the Zamindari had been au- 


‚ sestral, 


(10 9 M. I. А. 539 at p. 583; 2 W, R. P, С, 3H 
1Sath, P. О. J. 520; 2 Sar. P. C? J. 25; 19 Е. R, 
8í3. 

(11) 13 M, I. A. 333; 2 Suth, Р. С, Ј, 30); 2 Sar. P, 
C. J. 545; 20 E. В. 575, 

(12) 23 1. A. 128 at p. 137; 19 M. 431 (P. C. 5 6 M. L, 
4.149; 7 Sar. P. C. J, 53; 0 Ind Deo. (v. 8 ! t029, 

(13) SM. LA dit atp. 1;12W.R P 0.45 8 
B L'R. P.C. b; A Sath.. P, O.J. 205, ,2,83v. P. 0. 4, 
490; 20 E.R. 494,: 
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[Lorn Раиллховк :—Unlesa it .oan be 
explained as obiter dictum, that seems an 
abedlute-desision in your favour]. 


"Qounsel also referred to : Maharani Hira. 
nate Kcer v, Baboo Ram Narcyan Singh (14), 
Sitagnana Teter М Periosamz (15), Doorga 
Persad Singh “ Doorga Konwars (16). 
Мағсдапй y OM aln v. Venkatackala- 
pati (17), wherethe Madras High Oourt 
thought, they were acting in oontravention 
of a rule laid down by the Privy Counoil in 
the Tipperah case (2), overlooking. the faot 
that the latter case turned on the Dayabhaga. 


, Sartaj Kuari v. Deoraj Kuari (18). 

The earlier cases all lay down that the 
holder of an impartible Raj was no better off 
than a managing member exeept that there 
was no right of partition against him : later, 
it has been deduced from this that he oan 
alienate inter vivos or by Will: I submit 
that only the right to interfere with the 
holder during his lifetime is absent: that 
once he is dead,. the rights of other members 
of the joint family revive, 

The case appealed from in Kachi Kaliyana 
v. Rengarpa [The Udayarpalayan oase] (5) is 
Kochi Yuva Бапдарра v. Kachi Kalyana 
Rengappa (19). In the light of that report 
it is quite o'ear what Lord Maonaghten 
meant in Kaltyana v. Rengarpa [The Vdayar- 
palayan case} (5). He said it was settled that 
impartible property passed by survivorship, 
and that when you had to look to survivor. 
ship it was a settled rule you go to the 
eldest line. 
+- The cases against me are Gargidhara Rama 
Reo v. Rajah of Pittapur (1) and the recent 
Bettiah Raj ease. In Gargadhara Rama Rao 
v. Rajah of Piltagur (1) the only thing to be 
desided was the claim against a devises who 
was in the position of an outsider, and who 
was nots во parcener at all. The remarks as 
to’ there being no joint property in an im. 


(14) 9 B. L, R. 274; 17 W. В. 316. * 

(15) 51, A, 61 at p. 50; 1 M. 312 2C. L. В..81; 8 
Sar. P, О. J. 795; 8 Suth. P. 0, J. 508; 1 Ind. Deo. 
(x. в.) 208 (P. O.).: 


416) 5 I. А. 149; 4C. 190; 8 C. L. R. 81; 8 Suth. P. 
C. J. 540; 3 Sar. Р. О. J. 827; 2 Ind. Jur. 650; 2 Shome 
L'R. 21; 2 Ind. Dec. (N. в.) 121 (Р. C.). 

(17) 4 M. #5С; 1 Ind Dec. (N. s.) 1019, 

8) 18 I. A. 51 аё pp. 65, 65; 10 A, 277; 5 Sar. 
E ©, т 189; 12 Ind. Jur. 213;6 Ind, рео, (х, s.) 12 


o 24 M, 662; 11 M. L» J, 191. 
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partible Zomindari were obiter. dicta, In 
the Bettiah ease there was no argument. 
Sir Erle Richards who opened thé appeal, 
gave it to be understood that sertain oaces 
were against him. The eases cited did not 
in fast touch the point, while others not sited 
were against the view taken. 

[Loro DoxeviIn;—The Board have held 
they are at liberty to Icok into the reasons 
for their decisions. | 

Read v. Bishop of Lincoln (20). 

[Lorp Рӯнлтімсвв.-- Ап ex parte deoision ia 
not to my mind so strong as an argued ope. 
Here you say appellanta’ Counsel rather 
invited the Board to take a view sgainst hig 
client]. 

When you find the co-parsenary yon have 
to find who ів to succeed and that, according 
to Lord Macnaghten, is the eldest .of tho 
eldest branch, 

Even if the law is not as I contend, we 
have sufficiently provei a sustom of deseont 
by which we should cuceced. 

Mr. Sandars followed. . 

Mr, De Gruzther, К. O., replied. -The earlier 
cases cay that if impartible property be 
joint you fake by survivorship; that an 
impartible Raj can be the joint property of a 
joint family, But in Sartaj Kuar?'s ease (18) 
acd tke Гари sase (1) it bas been held 
{hat you cannot have so.pareenary in an 
impartible Raj. Nerogenti Achammegeru v. 
Venkatc chatapat? (M7) laid down the general rule 
that you ean have an imrartible estate whieh 
is held and descends in just the same way as 
partible joint estate. The ease is founded on 
ike doetrire that an impartible estate. is the 
joint prcperfy of the joint family. The 
early cases: made no distirotion between 
partible and impartible: the question was 
whether the property was separate or joint, 

Sarta) Kuart’s саве (18) in 1888 decided a 
matter of prinsiple, that in an impartible 
estate you cannot have oo parsenary: the 
actual decision was that the holder :sould 
alienate, but that decision was а sonsequense 
of the principle: the ease expressly decided 
that there is no community cf interést, - 

Rama Krishna Rac v. Court of Wards 
[The First Piliopur ове] (21) 


20) (1892) А С. Ир 655; 62 L, J, P. 0. 1; 67 
L.T. 25 t6J P. 725 
(21) 261. А. “8; 22 M. 288; 1 Bom. 1. ЕВ. 277; 8 
C. W.N. 416; 7 Sar. Р; O. J. 451; 9.М. L.'J, Sup. J; 


t 


Vel. LX) 
BAIJNATH PRASAD SINGH 0, TEJ BALI SINGH. 


was argued by Mayne, and it. was never 
sontended that Sartaj Kuari’s ease (18) did 
not go the length I have stated, but only that 
it did not apply to Madras, 

In Kachi Kaliyana v. Rengappa [The Uda- 
yarpalayan case) (5) Sartaj Kuari's.case (18) 
oase was not sited to the Board, and it was 


desided on the assumption that the property, 


was 60-parcenary property. 
з In.Gangadhara Rama Rao v. Ka:ah of Pitta- 
pur (1) а strong Board held that they were 
bound by previous decisions that there san 
be no eo-pareenary in an impartible estate. 
How san & man take by survivorship when 
he ia not в co-pareener Р 

In the Betisah Raj ease the presise point 
here was deeided,, vsz., that in an: impartible 
estate there  eannot be suesession by 
survivorship. 
Cave, Lord Moulton and Mr, Ameer Ali, 


When we have a series of deoisions of the 


Board from Sartaj Kuari downwards, it 
would be lamentable that we should go 
behind the deeisions to examine the reasons. 
At present the impartible Raj bas all the 


insidents of separate property, and the rule: 


of- inheritance should apply: in the first 
place, any particular eustom of the family : 
failing that; tbe ordinary law. 


lineal primogeniture, and by the ordinary law 
of:inheritante appellants have prior rights, 
t : JUDGMENT. 

. Lorn DUNEDIN,-— The question arises ав to 
the suecession to the Zemindary of Agori 
Barbar. The estate is of great value, and 


the question raised is one of wide import. 


aree. 

The estate fell vacant by the death of 
Bani Kunwari, the widow of the last male 
holder, Raja Kesho Saran Shah. She died 
in 1913, baving possessed the estate sinse 
the death of her husband in 1£71, but it 
was coneeded that her possession was not 
due to any title arising ont of separation of 
self-acquisition, 

. This souple left no ebildren, and to trace 
the snocession you have to go up for five 
generations to find an aneestor eommon to 
Raja Kesbo Saran Sbah, the last male holder, 
and the two elaimants who sre adversaries 
in the appeal, This sommon ancestor, Raja 
Sudist- Narain Shah, bad three sons, from the 
eldest of whom Raja Kesho Saran. was 
desoended.. There is no one left.in this line, 
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Respondent- 
here has not proved any partioular oustom of: 


58? 


ТЬе Sesevadants of. the. — som are also 
ехіїпоё.. 

The plaintiff is the great-great. great- 
grandson of the third son. The defendants 
are his uneles, being younger brothers: of 
his father. It- will thus. be seen that 
the plaintiff is the direst senior. A. lineal 
dessendant of the sommon aneestor,. the 
per&n who, by: ће lawof primogeniture 
as: £pplied in England, would возевед, 
But, the uncles are one degree nearer to 
the common ancestor than he: is, The 
question is, whieh is entitled to sueceed, 
the paintiff: or the unoles deferdants jointly? 
The uneles on the death of the widow 
managed to seize the properly, whish 


aceoounts for their being defendants in the 
suit, . 
The family in question was an anoient 


family, holding sway as independent Rajahs, 
They were dispossessed by a neighbouring 


Rajah in the eighteenth  sentury, but 
having helped the English, they were 
"re-instated by Warren Hastings, Their, 


Lordships are satisfied that the re-instate- 
ment, which was finally carried ont ata 
subsequent period, restcred the family 
possessions to “what they had always been 
in ancient timer, viz, an impartible Raj or 
Zemindary, and that the Zomindary now 
is ancestral property ard’ not self-acquir- 
ed. They-do nct think it necessary to 
add anything to what was said by the 
Subordinate Judge and by the Court of 
Appeal in arriving at these сого]йвіорв, 

Now, if the property now in question 
were not an impartible Zemirdary, tke 
question would be easy of solution. It 
has admittedly to be determined in aseord- 
aree with the Mitakshara Law. It would 
all depend on whether the property in 
question were held joint or not, And 
both the Courts below Бате held that 
this family still exists as a joint family, 
and that there Las keen nothing equivalent 
to: partition—with which finding their 
Lordships agree. The whole point, there- 
fore, turns on the fast that this is an 
impartible Zemindary, and it is necessary to 
examine the desisions whieh deal with 
them, and are very numerous. They will 
be taken in their chronologiesl order, 


The first case is the Sh¢c:agunga саве (10). 


desided in 18:3, 


judgment delivered by. 


e 


Lord Justices Turner. 
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In that ease ‘the 
sontest was between the representatives 
of a widow and those of nephews “of the 
last holder, named. Gowery Vallabha Taver, 
The Zsmindary in question was ‘admitted 
to be inipartible.- The elaims in the oase 
were stated by Lord Justices Turner as 

lowe: ~ 2-04 
fok (1) Wore Gowery Vallabha Taver snd 
his brother Oja Taver (the. father of the 
nephews) undivided: in estate, or had & 
partition taken plase between them P^. + . 

"(9) If. they were undivided, was the 
Zemindary the self-aequired and separate 
property of Gowery Vallabha Taver ? and 


Е 3) what is the eourse of sussession 
according to the Hindu Law of the South 
of India, of such an acquisition where the 
family is in other respects өп undivided 
famil?" —— NS xs 
They answered the first question by 
saying that the estate was undivided, at 
They answered the’ second question in 
affirmative. 
gen being во, they held that the widow. 
was entitled to succeed. e 
In the sourse of tbe judgment, the 
following quotation is to be noted, (p. 
т Zemindery is admitted to be in 
the nature of а prinsipality—impartible 
and eapable of enjoyment by only, one 
member of the family at a time, Bat 
whatever suggestions of в special custom 
of deseent may...have been made, the rule 
of suosession...is now admitted to be that of 
the general Hindu Law prevalent in that 
part of India (i. e, the Mitakshara), with 
sueh qualifisations only as flow from the 
impartible sharacter of the subject. Hense 
if the Zemindar, at the time of his 
deaths and his nephews were members 
of an undivided Hindu family, and the 
ZYemindary,. though impartible, was, 
part of the sommon family property, one 
of the nephews was entitled to 
sueeced to it on the death of bis unele. 
lf, on the other hand, the Zamindar . at 
the time of his death was separate in, 
estate from his brother's family, the Zemin. 
dary ought to have, passed to one of his 
widows, and, failing bis widows, to a 
daughter ог descendant of a daughter 
preferably to his nephews.” 
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~“ Yt will be noted that the actual judgment 
went on the ground of its being pelf- 
&equired property, but the passages above 
quoted certainly lay down that, so long as 
& Zamindary was family property, although 
impartible, the seleetion of the next holder 
would be determined by taking the senior 
member judged by survivorship. 


'The Tipperah ` ease (2). This 
contest between two olaimants for thé 
Raj of  Tipperash. It was beld that 
there was a eustom of allowing each 
Rajah to appoint his guedessor, and “one 
of the claimants, being held to te duly 
appointed, was preferred, Bat in disoussing 
what would bappen if that appointment 
was not made out, with a view: to Пе.’ 
termining the eorflisting olaims of the full 
and the. half blood,- Lord Obelmsford says 
as followa (page 540, bottom). After saying 
that the presumption in any Hindu family is 
for joint property, he goes оп:— i kah 


was & 


“Still, when а Raj is enjoyed and . in- 
herited by one sola member of а family,. 
it would be to introduce into the law by» 
jndisial construction a fietion involving also 
а contradiction to oall thia separate ownere: 
ship, though coming by inheritance, ‘at 
once sole and joint ownership, and so to 
sonstitute a joint ownership without the 
sommon insidents of. eo-pareenership. The 
truth is the $itla to the Throne and the 
Royal Landa is as in this ease one and.the 
same title; survivorship eannot obtain’ in: 
such a possession from ita very nature, 
and there ean be no community of interest ; 
for slaims to an estate in lands and to rights 
in others over it, as to maintenanes, for 
instanee, аге distinct and inconsigtent claims, 
As there ean be no auch survivorship,- 
title by  survixorship, where it varies 
from the ordinary title of heirship, 
connot, in the absence of sustom, furnish 
the. rule to aseertain the heir toa property 
whioh is solely owned and enjoyed and 


whieh passes by  inheritanse to a- sole. 
heir.” . z » : 
He then goes on to site the Shivagunga- 


ease (10) ‘with approval as to what: 
it says about the law of inheritanse being - 
religion, duty, and superior effoasy of- 
sasrifice; but he seems поб to have noticed - 
that the pronounsement quoted above isin 
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the teeth of what was said in the Shivagunga 
ease (10), and being in general terms might 
be so interpreted. The faot is, though 
euriously it seem: to hava essaosl notios 
on many:oooasions, that the Tzpperuh саве (2) 
was under the Dayabhaga Law, not the 
Mitakshara. The Dayabhaga differs from 
the Mitakshara in several part‘oalars, and 
there is no sueasession by survivorship. 

Raia Suranent Venkata Gopala Narasimha 
Row Bahadur v. Rajah Suranent Lakshmi 
Venkama Row (13). The Zamindary in this 
«ase was held to be partible, so that the 
desision does not affeet the question, but 
Sir J. Colvile comments upon 8 misapprehen- 
sion of the Shiv igunga ease (10) :— 

“The Shivagunga case (10) was this: The fami- 
ly was shown to be undivided, bnt the 
impartible Z smindary was shown eonslusively 
to have been the separate  aequisition of 
the person whose sussession was the subjest 
of dispute. The ruling of this Court was 
that in that sase the Zamindary should 
. follow the sourse of suscession as to separate 
properiy, although the family was undivided ; 
but if that Zsmindary had been shown to 
have been an anoestral Zamindary, as in 

this ease, the judgment of the Board 
would, no doubt, have been the other way. 
Their Lordships think it nesessary to make 
this observation in order to avoid future 
missonseption as to what was desided here 
in the Shivagunga ease (10),” 

That ease, therefore, followed the diota 
in Shivagunga case (10) as against the dieta 
in the Tépperuh саве (2). 

Stree kash  Yanumula  Venkayamah ү, 
Btree Rajah Yanumu!a Boochia Vankondora 
(14). In this oase the desision does not 
toush the question, butagain Sir J. Colvile 
somments on the SAivagunga ease (10) and 
repeats what he said in the former sase 
that the judgment would have been the 
other way if the property had not been 
self. acquired. He adda, atp. 339 :— 

“Tt is, therefore, clear that the mere 
impartiblilty of the estate is not suffisient 
to make the suesession to it follow the 
sourse of sussession of separate estate, And 
their Lordships apprehend that if they 
wereto hold that it did so they would affest 
the titles to many estates held and enjoyed 
as impartible in differant parts of india.” 

Maharani Hir:n th Koer v. Ram Narayan 
Singh (14). In this ease Sir R, Couch, О. du 
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in the Court of Appeal, points out, at р. 324, 
the eonfiet batween the Shivagusga (10) and 
Tinperak sanes (2) and, quoting the last. 
men-ional ease of Riiakh Suranent Venkata 
Gooala Narasimha Rao Bahadur v. Rajah 
Suranent Liksim: Venkama Row (13) follows 
it and Shivaguaga вазе (10) in preference to 
the Tipperuh зане (2). 

Sivagnana Tevar v, Periasami (15), The 
Zsmindary was held to be self acquired, and 
the desision із, therefore, not in point ; but, 
speaking of ап estate that was aneestral, 
Sir J. Colvile says (p. 70, middle); — 

"He would, therefore, necessarily be joint 
in that estate, во far as was sonsistent with 
its impartible eharaoter, with his two younger 
brothers, the latter taking such rights and 
interests in respestof maintenanoe and possible 
rights of suecession as belong to the junior 
members of a joint Hindu family in the ease 
of a Raj or other impartible estate dessendible 
to 8 single heir." 

Doorga 1 ersad Singhv. Doorga Konwari (16). 
The decision here turned upon res ;udicaia, 
But in the eourse of hia judgment Sir 
Barnes Peaeook said (p. 159, bottom):— 

"The impartihility of the property does 
not destroy its nature as joint family pro« 


.perty or render it the separate estate of 


the last holder, so as to destroy the right 
of another member of the joint family to 
succeed to it upon his death, in preferense 
to those who would be his heirs if the 
property were separate," 

And he bases this pronouncement upon the 
Shivagunga (10) and Periasamt oases (15), 

Naraganti Achammagaru v Venkatachalapate 
(i7). This oase decided that an im. 
partible Palaiyagam, in the event of death, 
passes by survivorship. At page 266 the law 
is thus stated:— 

“Where property is held i in eo- pareenary 
by a joint Hindu family, there are ordi- 
narily three rights vested in co-pareeners— 
the right of joint enjoyment, the right to 
eall for partiticr, and the right to survivor- 
ship. Where impartible property is the 
subjest of sush ownership, the right of joint. 
enjoyment, and the right' of partition as 
the right of an undivided so-pareener, are, 
from the nature of the property, ineapable of 
existence. But there being nothing in the 
nature of the property itconsistent with the 
right of suryivorship, it шву be presumed that 
right remains,” 


` 


- 
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. There-follows more to the same effeat, and 


attention is called tothe insompatibility of the- 


Shivagunga (10): and Tipperah oases (2) and 


Shivagunga gase (10) is followed, 
< This is the. first decision presisely in 


3oink. 


My mentioned. 


~ Raja Rup Singh v. Bani "Ваз. (4). This 


was & case betweena widow and the nearest 
malé heir, This decision is exactly what it 
has been said above, the Shivagunga ease (10) 
would have been if the property had not been 
self-acquired. 
the male was preferred. 

Sir Birnes Резооск, delivering a judg- 

ment by. & Court of which Lord Blackburn 
was a member, approved (page 154) of Sir 
R. Coush’s judgment in Maharani Hira: 
nath v. Ram Narayan Singh (14) above 
sited. 

.Up to this point, with the single exoep- 
tion of the Tippsrah case (2), whieb, as 
stated, was not under Mitakshara Law the law 
is all опе way and seams to affirm these pro~ 
positions: — 

: (i): The faot that a Raj is impartibla 
dóee not make it separate or self-acquired 
property. . 


: (9). А Rai, though impartible, may in faot 
be self{acquired or-it may be family property. 


of a joint undivided family. 
© (3), Jt it is the latter, succession will be 


regulated according to the rulo whish obtains: 


in. dn. undivided joint family, so far as the 
adlgation of the person eatitled to sussead is 
by survivorship, although then, according 
to the, custom of impartibility, he will 
hold. the. Raj without the others sharing 
it, . | 
‚Теке ` now comes а oase whish, introduces 
a different line of thought. 


* Sartaj Kuari v. Deoraj Ruari (18). In this. 


ease? deed of gift had bən made of 

tüirteen villages of 

atid; ib may~-be-eupposed, favourite Rani. 

THe: suit was: raised at the 

the: older Rani as guyrdian of. her son, to 

= aside the deed. The Zemindary was 
inpartible, and the.case, therefore, raised the 


soi as to whether the holder of‘an imparti. 
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-It is also to be noted, because it is 
the: ease quoted with approval by: Lord. 
„Macnaghten i in 82 I. A. as s will be MOUSE: 


Here it was ansestral and: 


the -Rijah to his younger: 


instance of. 


| Wal 


ble Raj sould alienato when there: are n0 
purposes of necessity, 

The High Court of the North. Westen: 
Provinces, affirming the. judgment. of- 
the Subordinate Judge, held that: he could: 
not. Ww 

They: sited the cases above quoted and 
drew the deduction that, inasmuch as the’ 
right of single enjoyment was not incompati- 
ble with a restriction on alienation, and as such 
restristion was part of the general law of the 
joint family, that result followed, In partieu. 
lar, they said :— v 

'I& must: be conceded that the somplete 
rights qf. ordinary co-parcenerahip in the 
other members of the family, to the extent: 
of joint enjoyment. and the capacity to 
demand. partition, are merged in, or perhaps, 
to. use .& more sorreot term, subordinated 
to the title cf the individual member- to. 
the ineumbency of the estate, but the son-' 
tingenoy of survivorship remains along with 
the right to maintenanoe in a suffisiently sub. . 
stantial form to preserve for thema kind: of: 
dormant eceownership.” P 

The Board reversed, the judgment. being” 
delivered by Sir R. `Оопоһ, The point of the- 
judgment is that the title to prevent aliena: 
tion rests upon the present co-ownership of 
the | person who wishes to restrain, 

“The property in the paternal or ancestral 
estate acquired by birth under the Mitak. - 
shera Law ir, in their Lordships’ opinion, : 
so connected with the right to a partition 
that it dces. not exist where there is no^ 
right to it.........By the custom or nsage, - 
the eldest son sussseds tothe whole estate 
on the death of the father, as he would. 
if the property were held in severalty.' It 
ia difficult to resonoile this mode of suoces.: 
sion with the rightsof a joint family, and- 
to: hold that there is a joint ownership: 
whioh ів а restraint upon alienation. It-ig- 
not во diffisult where the holder of the estate 
has no вор, and it is necessary to deoide- who: 
is to succeed.” 

It will now be best to: abandon, fov. the’ 
moment, the chronologica] order of all. oases: 
and to trace the developments direstly atris. 
butable to this judgment. al 

‚ Rama Krishna Rao v. Court of Wards [The 
First Fitiapur ease] (21). This sase desided 
two points: — 


.(t) That the casa of Sartaj Kuari 


vi 


. Deóraj Kuari—(18) which: was a dasa. of: 
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‘direct inier vivos gift, covered by analogy 
the oase of alienation by Will. 

'(2) That the law as laid down in ‘Sartaj 
^Kuari v. Deoraj Kuari (18) whioh was a oase 
from the North:Western Provinces, also 
applied in Madras, notwithstanding the older 
Madras decisione, Madras being under the 
Mitakshara Law. 
` `No general remarks are made which need 
be quoted, The Zamindary in question was 
.the Zemindary of Pittapur. Е 

Gangadhara Rama Hao у, Rajah of Pritapur 
‘The Second Pittapur case} (1). This waa a 
suit for maintenance, It was sued by the son 
of the sdopted son of the Raiab, who had 
left.the whole Zismindary' by Will-to a son 
bornafter the adoption of the plaintiff’s father. 
The plaintiff denied thatthe defendant was in 
truth a son, but said he was a supposititious 
. ahild., 

Aosordingly, on his own theory, he was 
preferring a olaim for maintenance against 
property in the hands of a third party. 
The Board held that such a claim sould only 
be based on the ground of oo: rareenary and 
thatas by the arta) Kuari’s onse (18) co. 
:pareenary wes decided pot- -to exist in-an 
.impartible Raj, the- olaim, not -being буе 
. on-relationsbip, must fail, 

The matter is tersely put by Sankaran 
Nair, J., in the Court of Appesl:— 

"The plaintiff does not advanos any 
'elaim based on relationship. He refuses to 
-admit “any relationship...,...As there was 
по -oommunity of interest, the property 
‘is not burdened with his claim in the 
hands of a donee." 

It is upon these two oases that the 
‘appellants in this ease base their argament, 

The ‘appellants’ Counsel argues that the 
selection of .his clients by >the rules of 
ordinary восвеввіоп to self-acquired, or 
non-ancestral property is.the logical and 
inevitable sonclusion to bs reached from the 
deaision in the Sartaj Кис? ease (18) that 
in ап impartible Raj no oo-pareenary exists— 
а decision whieh he says was logically ex- 
-fended"to settle the question of maintenance 


INDIAN CASES; 


“BAL 


of it; All the older oases, inoluding his 
own judgment in the case in 9 Bengal Law 
Reporte, had been quoted. How does he deal 
with the oases P He says :— 

"The Judges of the High Court have 
quoted in support of their view passages 
from several judgments of this Committes. 
In all of them the question was as to the 


впввеввіоп to the property on the death of 


the Rajah or Zamindar, and it was held 
that, for the purpose of determining .who 
was entitled to succeed, the estate must 
be considered as the joint property of 


the family.” - 


„Апа he then goes on with -the dis- 


. eussion, on the assumption that the eases 


have thereby been distinguished so . that 


“nothing now being done could overrule 


.the.rule of succession. 


:partible estate are to be looked at, 


in The Seaond Pittapur oasa (1), and should - 


be equally logically extended to suosession. 

Now, the first observation that must be 
made is that Sir R. Ooush in Sartaj 
'Kuari's oasa (18) did not intend that his 
judgment should have any such effest, 


them. 


The matter, however, does not rest here, 
For, after the decision in the Sartaj Kuari’s 
ease (18), other succession cases did arise 
which shall now bs quoted shronologically— 
remembering that the date of the Sartaj 
Kuart’s oase (18) is 1888, 


Jogendro_Bhupati.v. Nityanand Man Sing 
(22). This was .a oompetition between 
в legitimate and an illegitimate son, . but 
in the beginning of the -judgment (Sart xj 
Kuari’s ease (18) having been sited inter 
alias), Sir R, Couch says (p. 131);— 


“Now, it may be well first-to dispose 
of a point arising out of the- faot that this 
isan impartible Raj, which itis admitted 
to be. Acssording to the decision in the 
Shivagunga oase (10) whioh, as their Lordships 
understand, is not now disputed, the faot 
of the Raj being impartible does not affeot 
In sonsidering.who 
is to suoceed on the death of.the Rajah, 
the rules which govern the succession to a 
and, 
therefore, the question in the case is, what 
-would be the right of sucsession supposing 
instead of being an impartible estate it 
wera a partible one ?" . 

This passage is absolutely  aonelusive 
as to Sir R. Coush's view. Тһе other parties 
to the judgment were Lord Watson and 
Sir Barnes Peaooek. ° 


(22) 17 I. А. 128 at p. 181; 18 0:151 (P. 0. Gan, 


This is quite olear from the. latter putt. P, O, J, 596; 9 Ind, Dec, (x. £) 101, 


. 


. to whether partition had 
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Sri Raja Lakshmi Devi Garu v. Sri 
Raja Surya Narayana Dhatrawm Bahadur 
Qaru (23). The question was аз 
in faot taken 
place, But Lord Davey said: — 

“It will, however, be found that as betweeu 
the appellant and the respondent the ques- 
tion whether the Zamindary is partible ог 
not is of no importance. Even if ime 
partible, it may still be part of the oom- 
mon family property and dessendible as 
sush... The real question, therefore, is whether 
it has esased to be part of the joint pro- 
perty of the family of first Zemindar." 

. Bam Nundun Singh v. Janki Kosr (9); This 
was a case ав to the Bettiah Raj —the same 


Raj as was the subjest of в resent desision . 


to be afterwards referred to. 

The astual desision does not touch the 
point, besause ib rests on a finding. that 
the Raj was :in the hands of an heir who 
had been rcinstated by grant from the Hast 
India Company to a self-aequired property. 

But a question incidentally arose as to 
what was the state of affairs in the old 
family before the forfeiture, and Lord Davey 
in dealing with this says:—. 

“It appears that the Raja Kishin Singh 
was joint in estate with his brother, and, 
therefore, was entitled to suoceed him in 
family property by survivorship." 


Kuchi Kalíyama v. Bengappa [The Udayar- 
palayan ease] (5). The leading; question was 
whether the estate was partible or impartible, 
It was deoided tobe impartible  Lor6 
Masnaghten says: х 

“There were two other questions raised 
in the appeals which may be mentioned 
for the purpose of putting them aside. it 
was objested by the appellant in the 
first five appeals that, assuming the estate 
to be impartible, stil he was entitled 
as the preferable heir.,,,.The firat of these 
two questions is concluded by authority. 
It is settled in aesordansee with a ruling 
of this Board that when impartible property 
passes by survivorship from one line to 
another, it deyolves, not on the oo-parsener 
nearest in blood, bnt on the nearest so- parsener 
of the senior line—a position held by the 
prinoipal respondent." 


(23) 24 I. А. 118; 20 M. 256 (Р, C.); 7 Sar, Р, 0. J, 
185; 7 Ind, Dec. (N, в.) 182, 
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And then he quotes the сзве іп 4 Madras 
L. R. It was said that he here made s 
mistake—the case in 4 M. L. R, not being a 
deoision of the Board. Воб, although if the 
Sentence be read in one way -tbat may 
be so, he was even then right in fast, 
for in the osse of Muttuvaduganadha Tevar 
v. Períasami Tevar (12), Lord Hobhouse, 
delivering judgment in the Privy Counail, 
had said (p. 137) that their Lordships 
agreed "on both points" with the presiding 
Judge of the High Court. Now, one of 
the points was tha question of de. 
ciding suesession in an impartible estate, 
and as to that the presiding Judge has 
approved (p, 132) of the decision in 
a Achammagaru v, Venkatachalapatt 
17), 


Lastly, Parbati Kunwar v, Ohandarapal 
Kunwar (8), where Lord Collina(p.136) quotes 
with approval a judgment of the Appeal 
Court of Madras:— 


"The first prineiple is that a rule of 
decision in regard to sueeession to impartible 
property is to be found in the Mitakshara 
Law applicable to partible property, subject 
to such modifications as naturally flow from 
the character of the property as an impartible 
estate. The sesond principle ie, that the 
only modifieation whieh impartibility suggests 
in regard to the right of suscession is 
the existence of a spesial rule for the 
seleotion of a single heir when there are 
several heirs of the same slasa who would 
be entitled to suecead to the property if 
it were partible onder the general Hindu 
Law, 7 ‚ We have, first, to ascertain 
the slass...and we have, next, to seleot the 
single heir, applying the special rule.” 


And he then went on to site Sir R, 
Coush in the passage already cited in Миц» 
vaduganadha Tevar v, Periasamz Tevar (12). 


Jt wil be apparent from this long series 
of authorities that there are, under the 
Mitakshara Law, only two possible lines 
of devolution and that the only teat to be 
Was there community or was 
there separation P The argument of the 
appellants would involve there being two 
teste, (1) Was the property joint or sepa- 
rate Pand (2) If it was joint, was ib an 
impartible Raj P .1f this were right, there 
would have been no enquiry in the 
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Shivagunga case (10) whether the Raj was 
self acquired property cr not. It would have 
been enough to take the admission that 
it wasan impartible Raj. The appellanta’ 
argument, therefore, ig entirely bared on 
swhat was said in the case of Sartaj Ruari 
v. Desraj Kuari (18) and the sesond Pittapur 
oase (1) whieh followed it. 

Now, if the whole subjest were open, 
it would probably have been better if the 
words "so-pareenary" and “so-parseners” had 
-not bean used. It is one of the inevitable 
'ineonvenienses of translating an eastern 
language into the technical law terms of 
a foreign system of the West, It is quite 
true that in Colebrooke's Translation of the 
Mitakshara, the term o9-parsener appears, 
ё. g, seotions 4 (1) and 9 (1), but assuredly 
the thing salled «o-pareenary is not identical 
with oo paresenary as understood in Eaglisu 
law. A very simple instanse will show 
this, Take the ordinary ease of a member 
of a joint family under the Mitakshara 
law, and what happens if he dies, His 
right saceresces to the other members by 
survivorship, but if в oo parsener dies his 
or her right does not acoresse to the other 
во-рагвепеге, but goes to his ог her own 
heirs. It is, therefore, nesessary : not to fasten 
the attention on the word "co-paraenary," 
but rather to enquire what actually was 
desided in the oase of Sartaj Kuari v, 
Deoraj Kuari (18),. Now what was 
desided was that in an impartible Rij 
there was no restristion on the power 
of alienation by the member of the family 
who was on the Gaddiand was in possession, 
in respest that there was no such right 
of ao-ownership in the other members as to 
give them a titlé to prevent sush alienation, 
The right ofthe other membera that was being 
considered was & presently existing right. 
The ‘shanse which each member might 
have cf a sucaession emerging in his favour 
was ‘obviously ontside the sphere of enquiry. 

Turning next to Tne Зезэпі Pritapur ease 
(1), it must be always remembered that 
the slaim for maintenance as put forward 
was made, not against the head of the 
family of whioh the claimant wasa member, 
but against the donee, who on the claimant's 
өзеп allegation was a stranger to the family, 
It obviously sould not, therefore, susseed 
unless it was of the natara of a real right, 
Now, it could only be of the nature of a 
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real right, по proosedings having taken 
place before the estate got into the handa 
of the donee, if the maker of the elaim 
had before that event been в person who 
was in some way an aotual eo-owner of 
the estate and any observations whieh go 
to the question of maintenance apart from 


“the question of real right may be treated 


as obiter dicta, The desision, therefore, 
was the logieal ontoome of the decision 
in the Sartaj Кист? oase (18), bat again the 
question of snosession was outside the scope 
of enquiry. 

No doubt, it woald have been possible to 
deside the oase of Saría; Kuari v. Deoraj 
Fuari (15) differentlyif the theory had been 
acsepted that impartibility being a ereature of 
custom though insompatible with the right 
of partition, yet left the general law of the 
inalienability by the head of the family 
for other than necessary eauses without 
the consent of the other members as it 
was. This is recognised by Sir R. Coush 
when, in delivering the judgment of the 
Board, he says :— 

“The question of how far the general law 
of the Mitakshara is superseded and whether 
the right of the son to sontrol the father 
is, beyond the sustom is one of some 
difficulty ” 

Even, however, if their Lordships thought 
the desision in Sarta; Kurt's oaso (15) wrong 
—asn opinion whieh they'do not pronounae — 
the ease had stood too long to be now 


touched, But the judgment expressly 
affirmed the general proposition which 
had been laid down іп the Tipperah 


ease (2) ;— 

“When a eustom is found to exist 
it supsrsedes the general law, whieh 
however, still regulates all beyond the 
custom." 

This is the key note of the position, 
The qaestion of how to selest the head 
of the family in a joint family is part of 
the general law, That the sustom of 
impartibility does not toush it is shown 
by the long list of authorities above sited 
and there is, in their Lotdships’ view, no 
nesessary logieal dedustion from the desision 
in. Sartaj Kuaré (18) and The Sesond 
Pitlapur oases (1) whish fores them to an 
opposite sonelusion. 

lt is true that in a very reeent and 


“unreported case as to the sussession to th 
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ҮҮТ i adi indieated. A mortgage of trust property by the Makant of a 
oe ut “п ше, Чешме A arty to Hindu shrine éffected after the creditor had satisfied 
One M SUP. MOFGBSID 9 Ыы р y himself ав to the existence and nature. оѓ, тап 
- that judgment, and their Lordships have necessity for the loan, is enforceable against the 
consulted the other members of the Board property mortgaged. [p. 544, col 2.] 
who desided that oase, Their -Lordships The orediter is nob bound to show that the money 
: are satisfied that in that ease the appellant was actually applied for the purpose for which ib was 


А . borrowed. [p. 544, col, 2.] . 
who was wrong on the merits, praetisally Appeal against the deeree -of the District 


invited а desision upon the off-hand view Judge, Gonda, dated the 3rd July 1918, son- 
' that the Sartzj Kuari (18) and The ` firming that of the Subordinate Judge, Gonda, 
“Second Pittapur onses (1) concluded the “gated the 30th April 1918, 
question, and this view was assepted with- тһе Hon'ble Mr, Gokaran Nath Misra, for 
out argument and without sitetion u^ due the Appellant 
authorities, In these siroumstancer, their ak gs 
‘Lordships, while-not doubting-the soundness Mr, Salig Ram, for the Respondent. | 
of-the desision, do not hold themselves bound ' JUDGMENT,— The facts of this case are 
by the reasons given. . in faet the same as those in First Civil 
"Their ‘Lordships are, therefore, of opinion Appeal No. 4 of 1918 whieh was argued on 
* that, this Zemindary, being the ancestral pro- ` ths same date, and we may refer to the 
porty of the joint family, though impartible, judgment in that oase for a fuller state- 
“tha successor falls to be designated aesord- ment of facts than ia given here. The suit 
` ing tothe ordinary rule of the Mitakshara ‘was one brought by the plaintiff-appellant, - 
' Law and that the respondent, being the Durga Bharthi, & Mahant, belonging to a 
' person who in a joint family would, being celibate order having its shrine at Parela 
“ the eldest of the senior branch, be the head in Basti Distriet, to set aside an slienation 
of the family, is the person designated in “made by Dasrath Bharthi, deceased, and for 
^ this impartible Бај ёо oseupy the Gaddi, ' а declaration that а mortgage-deoree passed 
' The desision appealed against was right. ‘in favour of the defendants for sale of the 
““They will humbly advise His Majesty that - suit property is not binding on him. Оп the 
the appeal should be dismissed with death of the previous Mahant Sheo Dayal 
eoste, Bharthi, there was a dispute between Durga 
. es Appeal dismissed. Bharthi and Dasrath Bharthi as to the 
ZI . : gusoession. This dispute resulted in а eom- 
А ae for the . Áppellant:—Mr. Douglas promise by whieh each party was awarded 
‘Grant, 7o, | 4, а яһате in the property, but it was agreed 
.Solistora «for the _Respondent:—Messrs. that neither party should choose a disciple 
Barrow Rogers and Nevill. ‘to succeed him during the lifetime of the 
EL other and that, on the death of one of them, 
the survivor should be entitled to the whole 
and should have the right to appoint а 
` suecessor, 16 was also agreed that each 
' party shoald be Jiable for his own debts and 
that the share in possession of the other 


NER’S party should not be liable for them. The 
.XOUDH JUDI MAURIS plaintiff's suit was dismissed by the Court of 


а 4 


namens iate 


; o: 1918. first instance and a eompromise was entered 
Second Oit aia A шы cr into in eonneotion with an appeal filed by 
E Mr Daniels A. J. O., and Mr. ‘Durga Bhartbi in this Court and was made 
Presen “Wazir Hasan, A.J.0. a part of this Comet decks: The mortgage 
| HI E _. bow insnit was made by Dasrath Bharthi 
Dd . Mahant DURGA BHARTHI EMI xd : during the pendensy of the appeal, and it 
| versus : was made, a the бозе еи пазу ‘found, 
‘inorder toobtain funda to defend his title in 
— ANT-—. 
NAGESHWAR NATH- Пандит - appeal. ‘One of the defences put forward 


‘Bindu .Law—Temple—Alienation by . Mahant— ` to the present suit was that the properties in 
- Alienee, duty of Necessity, proof of—Burden of proof. dispute were-not trust properties at all, bit 


4 
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were private properties of Dasrath Bharthi, 
which he had power to alienate. This issue 
has been found in favour cf the appellant, 
but his suit has been dismissed on the 
ground that the loan was taken for a purpose 
for which Dasrath Bharthi as trastes was 
entitled to enoumber. the trust properties, 
The sole issue in this appeal is, whether this 
finding is oorreot. 

The lower Courts have found that there 


was a valid nesessity for borrowing the- 


money, namely, the defense of  Dasrath 


Bbarthi’s title ав Mahant whioh was challeng- ` 


ed in the appeal, and that the lender 
advaneed money after satisfying himself as 


. to the existence of the necessity. These 


are findings of facta whioh cannot be challeng- 


- ed in second appeal except on some legal 


ground, The appellant’s sontention is that 


- the defendant was bound to show either that 


the money was actually applied for the 
purpose for which it was borrowed or that 
the lender made enquiries from third parties 
as to the existence of the necessil y, The 
law, however, does not require this. 
eases relied on by the appellant all relate to 
alienations made sither by a Hindu widow 


‘or by the manager of a Hindu joint family. 


Assuming that the same principles are 


: applicable to the ease of a trustee, it has been 


laid down in slesar terms by the Privy 
Counsil that the lender ia not bound to see 


. to the application cf the money. In the 


. words of the Privy Oounoil itself: 


- geoond line of argument on this 


“It must 
be shown either that there was legal nesessity 
for the alienation, or at least that the 
grantee was led on reasonable grounds to 
believe that there was” {Amarnath Sah v. 
Achan Kuar (1)] Here the oreditcr has 
established both the existence of a valid 
necessity, and that, before advancing the 
money, һе eatisfied himself by enquiry : from 
the debtor as to the nature of the necessity 
which existed, He has, therefore, suffioient- 
ly somplied with the lew. 

The appellant has, however, advanced а 
issue; He 
admits that, if Dasrath Bharthits title bad 
been attacked by an outsider, its defence was 


- a legitimate obarge on the trust property. He 


urges that the question here merely was whe- 


- ther Durga Bharthi or Dasrath Bharthi should 


(1) 14 A. 420; 19 I} A. 196; 6 Sar, Р, О. Ј. 197; 7 
1nd, Deo. (х. в.) 637. 
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he trustee and that this was merely a private 
matter between the two men by whish a trust 
was іп no way afiested. This argument we 
cannot aceept. The ousting of a legal trustee 
by a person wropafully olaiming io be such 
is elearly an injury to the trust, The 
trustee i not only entitled but bound to 
defend such an action and is entitled in 
сане of necessity to be reimbursed out of the 
trust property for the expenses ineurred in 
doing so. The mortgage only affected the 
part of the share whioh fell into the possession 
of Dasrath Bharthi, and which waa liable in 
the terms of the sompromice for all debta 
incurred by him. The decision cf the lower 
Appellate Court is, therefore, oorreot and we 
maintain it, 
* ж ж * ж * * 

The appeal and the cross-objections are 

both dismissed with ooste, 


Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 
i COURT. 


Seconp Сттп, Appeat No. 851 or 1919. 
August 20, 1920. 

Present ; —Mr. Hallifax, A. J, O, 
INDAL BAPU— JUDGMENT- DEBTOR — 
APPELLANT 
vtersus 
MOHAMMAD ALLI—DzcagEg-Horpgg— 
RESPONDENT. 


Central Provinces Land Alienation Act (II of 1916), 
з, 16 (1), scope and meaning of. 


The plain meaning of section 16 of the Central 
Provinces Land Alienation Act із that sale shall 
not be held in execution of a decree or order if that 
decree or order is passed or made after a certain 
date, but that it can be held if the decree or order 
is prior to that date, whether the application for 
execution is prior or subsequent to that date, [p, 546, 
col. 2. 

The word “made” used in the ‘section qualifies the 
words “decree ororder” and not the word “execu. 
tion." Гр. 546, col. 2.] 


Appeal against the deeree of the District 


. Judge, Bhandara, dated*the 16th April 1919, 


in Civil Appeal No. 12 of 1919, 
Messrs. D. T. Mangalmurti and 5, О. Duti 
Ohcudhry, for the Appellant. 5 
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Messrs. G. L. Subhedar and M, В. Kinkhede, 
for the Respondent. 

JUDGMENT.—In this appesl we are 
eonserred with the following portions of 
Central Provinces Aot, II of 1916, the Land 
Alienation Act ;— 

TM, (1) This Act may be called the Central 

'Provinses Land Alienation Ast, 1916, 

*(2) 1t shall extend only to suoh areas 
of the Central Provinces as the Chief 
Commissioner may, from time {о time, 
. notify in this behalf in the Gazette. 

*(3) It shall come into forse òn suah day 
as the Ohief Commissioner may, by notifica- 
tion, direst.” 

"16 (1) No land belonging toa member 
of an aboriginal tribe shall be sold in 
execution of any deoree or order of any 
Civil or Revenue Court made after the 
commencement of this Act, nor shall a reseiver 
be appointed to manage sush land under 
section 51 of the Civil Procedure Code, 
1508.” : 

The Chief "Commissioner directed by 
notifieation that the Aot shonld some into 
foree on the Lith of April 1917 and on the 
20th of April 1918 he further directed 
that its provisions should extend to the 
Gondia and Sakcli Tahsils of the Bhandara 
Distrief, and that Raj Gonds, Gonds and 
Pardbans in those areas should be deemed 
members of aboriginal tribes. 

.The appellant here is a- Raj Gond 
and a landholder residing in the Gondia 
Tahsil, The respondent obtained a money- 
deeree against him on the 2lst of Maroh 
1918.  Applieation for exeeution of this 
deoree by attachment and sale of his village 
of Nawatola was made on the 26th of 
August 1918, and the attachment was made 
‚алай the case transferred to the Collector, 
During the proceedings it was pleaded on 
behalf of the judgment-debtor that his 
village was not liable to sale besause the 
decree was obtained after the Land Aliena- 
: tion Act same into forse, that is to 

say, after the 15th of April 1917, when 
it eame into force generally in the Central 
Proyinoes. This obviously impossible воп: 
tention was apparently much pressed in 
the Court of the Subordinate Judge and 
in appeal in that of the District Judge, 
' buf was rejected in both Courts after a great 
deal of disenssion. Its reductio ad absurdum is 


“pimple, ae, if it were sound, section 16 (1) of · 
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the Act would apply to the whole of the 
Central Provinces, without any notification 
of its extension to specified areas . in 
flat defiance of gestion 1 (2) quoted above. 


In second appeal this contention is 
abandoned and an entirely new position is 
taken up. This ie, that seotion 16 (!) 
prohibits the sale of land on an applioation 
for execution made after the Aot, comes 
into forse, that ia, that the word “made” 
qualifies the word "exeeution" and not the 
words “deoree or order”. То speak of the 
making of an applisation for exeeution -as . 
making an execution ir, perhapr, not absolutely 
impossible, but I have aertainly never met any 
instance of it and the learned Pleader 
for the appellant. was unable to quote one, 
On the other hand, a desreeis commonly 
said to be made, and an order still more 
commonly. Tbe very plain meaning of the 
words of the seotion is that a sale shall 
not be held in execution of a deeree ог 
order if that decree or order is passed or made 
after a certain date, but that it aan be held -if 
the decree or order is prior to that date 
whether the application for execution -is 
prior or subsequent to that date. 

The learned Pleader for the appellant 
sited the rulings in Коа, Ohunder Roy-v, 


:Jodu Nath Roy (1) and Deb Narain Dutt 


v. Narendra Krishna (2) as supporting his 
contention by analogy: They refer respeo- 
tively to section 148 (n) and seetion 170 
of the Bengal Tenanoy Act of 1855. Тһе 
former took away the right to exeoute a 
decree for arrears of rent from an assignee 
of the deoree whioh section 232 (now Order 
XXI, rule 16) of the Civil Prosedure Code 
gave him. The, section similarly repealed 
in regard to deorees for rent sections 272 
to 283 (both inclusive), whish sre now 
Order XXI, rule 58 of the Civil Prosedure 
Code, which gave a third party a right 
to have his claim £o the tenanay investig- 
ated in the execution proseedings. In the 
former case, the assignment of the deoree 
and, in the latter, the. deoree had been 
made before the Tenansy Aat of 18&5 ваще 
into forse, but in both cases it was held 
that the provisions of the Aot appiled. 
In both cases the Court "applied the 
settled rule of construction ordinarily acted 


(1) 14.0, 880; 7 Ind. Dec. (8:8) 252, > 
(2) 16 С. 267 (F. B.); 8 Ind, Dec. (x. s.) 176, 
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upon in the absense of any statutory rule 
inconsistent with it. and that rule is, that 
retrospeotive effect is not ordinarily given 
to an enactment’ so as to affect substantive 
_ rights, but that provisions affecting mere 
prosedure are applied to pending pro- 
esedings.” And, as was pointed out. іп 
Ramakrishna Ohelty v. Subraya Iyer (3), 
vested rights whioh cannot be retrospeotively 
aitested by enactments are not confined to 
8ubstantive rights but extend equally to 
remedial rights ог rights of 
Ismay, J, O., said in Kala Tihari v. Narayan 
(4): "As a general rule mere alterations in 
forms of procedure ara retrospestive in 
effect and apply to pending proseedings 
but where a shange in procedure is som- 
plioated with a change of existing rights 
the rule sould not, I think, be beld to 
apply." 

The appeal fails and is dismissed with 
sosta, Р 

Appeal dismtszed, 


(8) 18 Ind, Cas, 64; 38 М, 102; 
(1918) М. W. М, 303, 
(4) 13 0. P. L. R, 143 at p. 144. 


24 М, L, J. 54; 


OALCUTTA HIGH COURT. 
APPLICATION FoR REVIEW, 
Maroh 28, 1916, 
Present :— Sir Lancelot Sanderson, Kr,, 
Chief Justice, Justice Sir John Woodroffe, Kt., 
and Justise Sir Asutosh Mookerjae, Kr. 
NAGENDRA NATH SEN AND ANOTHER— 
PLaAINIIFF3— APPELLANTS 
cersus 
J. VAS, Esq. I. C, S., DISTRICT 
MAGISTRATE axp CHAIRMAN, 
"DISTRICT BOARD, KHULNA, AND OTBERB 
Я — DEFENDANT: — RESPON] ENTS. 
Election— Evidence, u hether can be allowed. lo vary 
recorded toting paper showing election to be void— 
Number of votes recorded exceeding таайшт, effect 


of. 


No evidence should be allowed tovary the recorded 
voting paper which, on the face of it, shows an elec- 
tion to te invalid and void, 

The principle that when the number of votes 
recorded exceedsthe maximum Раё can be given an 
election must be invalid and void, is a perfectly 
sound one, and ore that cannot be coniroveried in 
the case cf any elective body, especially when 
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there are no rules providing for any such contia- 
gencies, 


Applieation of review from the following 
decision of Mr. Justice Holmwood and 
Mr. Justices  Mulliek, dated the 2156 
Desember 1915,in Appeal from Appellate 
Desree No, «127 of 1915, against the 
desision of the District Judge, Khulna, 
dated the 20th August 1915, reversing that 
of the Subordinate Judge, Khulna, dated 
the 2th July 1915. 

Babus Jadu Nath Ката! and Sastsekhor 
Bose, for the Appellante. 

Mr, Bagram, Counsel and Babu Ram Oharan 
Mitter, for the Magistrate and Commissioner, 

Babus Mohendra Nath Roy and Dwijendra 
Nath Mookersee, for the Respondents, 

JUDGMENT.— We are of opinion that 
the learned Judge in the Court of Appeal 
below was perfestly justified in holding 
on the faeta whieh we cannot go behind 
that the election was invalid and null and 
void, and that the Commissioner was 
jastifed in taking the action he did. We 
do not think tbat any evidence should have 
been allowed to yary the recorded voting 
paper whish, on tbe fase of it, shows the 
eleation to be invalid and void. 

The pripneiple that when the number of 
votes recorded exeeeds the maximum that 
oan, be given the eleotion must be invalid 
and void seems to ов a perfectly sound 
one, and one that cannot be eontroverted 
in the oase of any elective body, especial- 
ly where there are no rules, as in this 
partisular oase, providing for any sush 
contingencies. That being so, the appeal 
must be dismissed with separate oosta to the 
two sets of respondents who have appeared. 
We assess the hearing fee at two gold mohurs 
for each set. 

[An application was made to the Court for 
review of the foregoing judgment, and the 
Judges who had passed the judgment having 
sensed to, be attached to the Court, the 
application came before Sir Lancelot Sander. 
son, Kr., C, J., and Justice Sir John Wood- 
rcffe, Kr., and Justice “ir Aeutosh Mookerjee, 
Kr., on 28th March 1916.] 

JUDGMENT. —in this oase we think 
that no rule onght to be granted, and that 
ihie application ought to be rejected. We 
think that the judgment ofthe Court below 
was right. | 

Application rejected, 
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PRIVY COUNCIL. 
APPEAL FROM THE Опрн JUDICIAL COMMIS- 
SIONER'S Оогвт. 
January 24, 1921. 

Present :— Lord Buekmaster, Lord Phillimore, 
Mr. Ameer Ali and Sir Lawrense Jenkins. 
Thakur SITLA BAKHSH SINGH— 
APPELLANT 
tersus 
Thakur SITAL SINGH AND oTHERS— 
RESPONDENTS, 

Oudh Estates Act (І of 1809), ss, B, 14, 15, 22— 
“Person who would have succeeded according to the pro- 
_ visions of the Act," meaning of—Bequest to anyone but 
the immediate next heir, effect .of—Limitations in 
"el, 11 of s. 22, effect of. 


Under the Oudh Estates Act of 1869, a bequest to 
anyone other than the immediate next heir breaks 
the line of succession, ousts the special limitations 
provided by the Statute, and makes the property 
CRI to the ordinary law of succession, [p. 66), 
col. 1, 


When section 22 of the Act applies, clause 11 
provides special limitations, and does not simply 
remit the succession to the unqualified ordinary law 
of the religion and tribe of the last talugdar : and in 
cases coming under List No. 8 (specified in section 8) 
{нө P of primogeniture will still operate. [р. 551, 
col. 2, 


Consolidated appeals from & deoree of the 
Court ofthe Judicial Commissioner of Oudh, 
. dated September 15, 1916, reported as 40 
Ind, Cas, 469, varying a deeree of the 
Subordinate Judge, Bara Banki, 

FACTS.— The question for determina- 
tion in this appeal was, whether the succes- 
sion to the estate concerned was governed 
by therule of primogeniture or by the 
ordinary provisions of Hindu Law, 


The facts are sufficiently stated in their 
Lordships’ judgment, The Trial Judge held 
that succession was governed by the rule 
of lineal primogeniture and that the pre- 
. gent appellant was entitled to the whole 
estate: but the Judical Commissioners 
(Kanhaiya Laland Kendall) modified this 
by finding that the ordinary Hindu Law 
applied, and that respondent, ав equidistant 
reversioner with appellant, was. entitled to 
one-half of the estate. 


Mr. De Gruyther, K, O., (with him Mr, Hyam, 
for Mr. Dube), for the Appellant, eubmitted 
that the rule of primogeniture was still appli- 
sable, He narrated the history of the Aot and 
referred to Sykes’ Compendium of Ondh 
Taluqdari Law, pages 385, 3&6, 391, 
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astual занай was not forthcoming, but both 
parties were agreed that it was in the 
form printed at page 386 of Sykes. He 
oovtended that Ойга] Kunwar did not take 
under the Will, bnt under the Ast; that 
the bequest to her was contingent on an- 
other whish lapsed and that there wasan 
intestacy, and thatshe only had a woman’s 
estate of inheritance. If, however, it were 
held that she took under the bequest by Sher 
Bahadur Singh, he submitted that seotion 
14 of the Ast applied as she was а person 
who would have succeeded under the Act. 


Mr. Dunne, K. 0., for the Respondents.— 
This is an entirely new case, never before 
raised. She somes under section 15, In the 
Judicial Commicsioner’s Oonrt it was ad- 
mitted she was not a person who would have 
succeeded to the estate under the Aot, 


Any admission to that effeot was an ad- 
mission by a Pleader on a matter of law, 
and is not binding, 


The Amending Act of 
retrospectively, Sestion 14 of that Act 
remodels section 22 of the old Act. Who- 
ever succeeds now comes under the new 
Ast. A bequest to а person in the lire 
of suasession does not take the case out of 
the Act. Dilraj Kunwar was such в person, 
tide snb-cestions (9) and (10) of seetion 14 
of the Amending Act. 


If Dilraj Kunwar be held to take an 
absolute estate under tbe Wil), the susces- 
sion is regulated by elause 11 of &eotion 22; 
it isto be according to the ordinary law 
to whieh persons of the religion and tribe 
of the taluqdar are subject. The meaning 
"ordinary law” was dis- 
oussed by the Board in Brij Indar Bahadur 
Singh v. Ranee Janki Koer (1). Another cate 
relating to the same Zalug is Jagdish 
Bahadur v. Sheo Fertab Singh (2), which 
lsys down that the estate may descend 
as an impartible estate even thongh the 
orlinary law applies, The ordinary law 
here includes the rule of primogeniture, 
Counsel referred to the following additional 
cages :— 


1910 operates 


(1) 5 I. A. 1 atp. 14; 1 C. L. В. 818 (P. C); 8 Sar. 
Р. С. J. 768; Bald. 148; Rafique & Jackson's P, О. 
No, 48; 8 Buth. P. C. J. 474, 

(2) 28 I. A. 100; 5 О. W. N. 602 (P. 0,); 23 А, £69; 
11 M, L, J. 178; 8 Bom, L, R, £88; 8 Sar, Р, О J, 19, 
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Achal Bam v, Udai'^ Partab Addiya Dai 
Singh (3), Diwan Ran Ват Bahadur Singh v. 
Rat Jogatpal Singh (4), Bhai Narindar Baha. 
dur ‘Singh v, Achal Ram (5), Thakuratn 
Balraj Kunwar v. Rai Jagatpal Singh (6), 
Debi Bakhsh Singh v. Ohandrabhan Singh (7), 
Murtcza Husain Khan v. Mohammad Yasin 
Als ‘Khan (8). 


Mr, Dunne, К, О, (with him Mr, Amien Jacks 

son), for the Respondents.—It is now alleged 
that Dilraj Kunwar same in on an intestacy 
under the “ordinary law ” by virtue of seo. 
tion 22 (11). But she could not have 
come in if there were a law of lineal 
primogeniture at all. I contend that she 
same in under the Will, that sestion 15 of 
the Aot applies, and that, therefore, the 
auecession is the same as though she had 
bought and is governed by the ordinary 
Hindu Law. Their ease in the Trial Court 
was that the mother same in under the 
Will, but was swept back into the Ast by 
the Amending Act. 


[Lord Par.imogs.—Thesuosession opened 
out -when she died in 1906 —before the 
Amending Aot was равкей |. 


The eases to which referenos has been 
made аз to the eonstruetion of seation 22 
(11) are List No. 2 eases. Under that list 
you have a class with a custom of im. 
partibility: but in List No. 3 this is not so : it 
depends upon the sanad, 


The whole meaning of 5 Indian Appeals 1 
[Brij Indar Bahadur Singh v. Rance Janki Koer 
(1), is that the sanad is superseded by the 


(8) 111. A. 61; 100, 511 (P. С.); 8 Ind, Jur. 272; 
4 Sar. Р. О. J. £07; Rafique and Jackson's Р, О. No. 
Т1; 6 Ind, Dec. (N. 8.) 342, 

(4) 17 I. A, 178; 18 C. 111 (P. 0.), 5 Sar. Р. `0. J. 
590; Rafique and Jackson's P, О, No. 120; 9 Ind. Dec. 
(х. 8.) 74. 

(5) 20 I. A. 77; 20 C, 649 (Р, О.); 6 Sar. P. C. J. 
810; 17 Ind. Jur. 819; Rafique and Jackson's P. C, 
No. 128; 10 Ind. Dec. (x. 8 ) 438, 

(6) 81 I, A, 182; 7 О, О. 248; 26 А. 333; 80, W. N. 
699 (P. C); 1 A. L, J. 884; 11 Bom. І, R. 516; 8 Sar. 


(7) 7 Ind, Cas, 724; 37 I. A. 168; 14 C. W, М. 1010; 
12 C. L. J, 808; 8 M. L. T, 273; 7 A. 1. J. 1122; 12 
Bom.-L, В. 1016; 13 O. 0.810; 20 M. L, J, 917; 82 A. 
599; (1910) M. W. N. 643 (P. 0.). 

(8). 86 Ind. Cas. 299; 38 А, 552; £0 М. L. T. 362; 
14 АГИ, J. 1088; 18 Bom. L. R. 884; 81 M. L. J. £04; 
(1916) 2 M. W. N. 565; 25 C. L, J. 1; 19 О. О. #60; 
1P. L..W. 122, 43 I. A. 269; 21 0. W. N, 410; 4 Q. 
L, J, 8; 4 L, W, 588 (P. О,), 
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ІЁ tha law to be applied is the ordinary 
law plus the sanad, I say Dilraj Kunwar 
fell under sestion 15 of tho Aot: if ib is 
the ordinary law without the sanad, we 


: both take under the Mitakshara. 


-Mr. De Gruythsr,' K. O., replied. —My casa 
is that the mother falls within sestion 14 of- 
the Ast and the suscession to her is gov. 
erned by section 22 (11). The objest of 
Government throughout has been fo pra- 
veut partition, and the sanads and Aets 
should be sonstrued favonrably to that - 
object, The estate is impartible and, as 
between the rival claimants, we are entitled 


ёо suoceed, 
JUDGMENT, 

Lorp PAILLIMORE,— This appeal turns upon 
the constrnstion of the Oadh Estates Ast, 
1 of 1869, an Ast the вопвігпођісп of 
which has been frequently before this Board, 
It arises in the following circumstanoss :— 

One Sher Bahadur Singh wasthe holder 
of a taluga entered in the Ist and 3rd Lista 
enumerated in seotion 5 of that Aot, Ho 
died onthe 10th June 1899 having made a 
Will, dated the Ist Dasember 1895. The 
Will contained a bequest of the /alugi in 
favour of his wife, who, however, died in his 
lifetime, then of his mother, Ога} Kunwar- 
and then of his daughter. 

There might be points of difficulty as to 
the construetion and effisasy of the bequests, 
bat their Lordships agree with the Courts 
in India that, in the events whieh actually 
happened, Dilraj Kunwar obtained an 
absolute estate under the terms of her son's 
Will She entered into possession and died 
on the 12th July 1906, Thereupon, the 
present disputes arose. 

The appellant slaimed to be the proper 
tuscassor under the rule of lineal primogeni- 
ture, as sixth in descent from the sommon 
ancestor. His original opponent, Kirat 
Singb, asserted that the appellant was seventh 
in descent, while he was sixth, and also 
disputed the seniority of the appellant’s line. 

Both parties set forth their olaims in suits 
against Sher Babadur Singh's daughter, 
whom they treated asa trespasser. It was 
determined early in the proseedings that the 
daughter had no title, and that the dispute 
really was between the appellant and Kirat 
Singh ; that Kirat Singh was wrong in his 
contention that the appellant was seventh in 
descent; that both parties were in the same. 
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degree; and that the appellant was in the 
senior line, and would be entitled if the rule 
of male lineal primogeniture applied. 

During the sourse of the litigation, Kirat 
Singh died, and thereupon his brothers, Sital 
Singh and Debi Singb, appeared as respond- 


. ents.. The Subordinate Judge decided in © 


favour of the appellant against Sital Singh 
and Debi Singh in their oapacity of re- 
presentatives of their dead brother, 

Sital Singh and Debi Singh appealed to 
the Court of the Judicial Commissioner, and 
put forward a ease in their own right, 
sontending that the estate bad, by virtue of 
gestion 15 of the Oudh Estates Ast, been 
taken out of the line of succession establiehed 
by the Aot, and that, consequently, the ordi- 
пату rule of inheritance assording to the 
Mitakshara Law applied, and that they as 
equal in degree with the appellant were 
ertitled to share with him in the inheritance, 
The Court of the Judicial Commissioner 
allowed this amended eleim to be preferred, 


and desided in favour of the two brothers of 


Kirat Singh that the estate passed according 
to: the ordinary Mitakshara Law, and that, 
therefore, the appellant was only entitled to 
half the property, the other half going to 
the two brothers. Debi Singh has sold his 
share to his brother, whois the contesting 
respondent in this appeal. 

If, therefore, the rule of male lineal pri- 
` mogeniture applies, the appellant is entitled 
to the whole property. On the other hand, 
if the inheritance is to follow the rule of the 
Mitakshara, the sontesting respondent in bis 
own right and that of his brothers is, as the 
Court of the Judicial Commissioner deoided, 
entitled to share with the appellant, each 
taking half. 

The material provisions of the Ordh 
Estates Act are the following: Section & 
provides for the formation of six lists, of 
whieh the first three are important for the 
consideration of this oase. They are as 
follows:— 

;First —A ]ist of all persons who are to be 
sonsidered ¢alugdars within the meaning of 
this Ast. 

-Sesond.—A list of the Zaluglars whose 
estates, according, to the sustom of the family 
ofand before the thirteenth day of February, 
1856, ordinarily devolved upon a single heir, 

:Third.—A list of the lugdore, not 
. iueluded in the second of such liste, to. whom 
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sanads or grants bave been or may be given 
or made by the British Government up to 
the date fixed for the olosing of sueh lists, 
declaring that the sussession to the estates 
somprised in such sanads or grants shall there- 
after be regulated by the rule of primogeni- 
ture. 

This taluga somes into the first and third 
lists, while most of the desisions to whioh 
referanse has bsen made iu the argument | 
have regard to #alugas soming into the first 
and second lists. 

Sestion 22 provides for the sussession to 
all intestate £alugiars whose names shall be 
inserted in the second or third lists, There 
are ten olauses providing for dessent to 
named heirs, and then somes the eleventh 
olause, whish is as followa :— 

“Orin default of any suoh descendant, 
then to sush persons as would have been 
entitled to susseed to the estate under the 
ordinary law to whieh persons of the religion 
and tribe of suoh £alugJar or grantee, heir or 
legatee are subjest,” 

Every falugdar ів, however, sompetent to 
disposs of his property under oertain condi- 
tions, either by deed or Will; and if any suoh 
deed ог bequest breaks the line of succession 
the talugz ceases to be regulated by the 
special provisions of the Ast and besomes 
8ubjeet to the ordinary laws of inheritance, 
If, however, the transfer or bequest is to the 
next heir in suosession, such transfer or 
bequest does not break the limitations, 
Under the Amending Aot, Aot LIT of 1910, it 
is not necessary, in order to save the limita- 
tions, that the transfer or bequest should he, 
to the immediate next heir; but this Ast 
having been passed sinoe the sussession in 
dispute opened, has no bearing upon the 
present case, notwithstanding that in oertain 
respests it is made retrospective. The 
sections in the original Act whieh provide for 
the alternative contingensy are in terms ай 
follows :— 

“ХІУ, If... any talugdar or grantce, 
or his heir or legatee, shall hereafter transfer 
or bequeath the whole or any portion of his 
estate. . . . to & person who would have 
sucsesded scaording to the provisions of thia ` 
Act to the estate or a portion thereof if the 
transferor or testator had died without having 
made the transfer or intestate, the transferee 
or legatee and his heirs and legatess shall 
have the same rights and powers in regard - 
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to the property to whioh he or they may hava 
besome entitled under or by virtue of such 
transfer or bequest, and shall hold the same 
subject to the same conditions and to the 
same rules of suesession as the transferor or 
testator. 


“XV, If... .ару talugdar or grantoe, or 
his heir or legates shall hereafter transfer 
or bequeath to any person nob being a 
talugdar or grantee the whole or апу portion 
of his estate, and sueh person would not have 
auoseedéd aooording to the provisions of this 
Act tothe estate, or to a portion thereof, 
if the transferor or testator had died without 
having made the transfer and intestate, the 
transfer cf and succession to the property so 
transferred or bequeathed shall be regulated 
by the rules which would have governed the 
transfer of and snesession to sush property if 
the transferee or.legatee had bought the same 
from a person not being a talugdur or 
grantee.” 

Tho appellant says that he is the sucsessor 


^. to-the whole taluga, because the prinsiple of 


male lineal primogeniture applies, even though 
. recourse ів had, as it must be in this case, to 
clause ll of section 22, and bseause, acsord- 
ing to his contention, the bequest to Dilraj 
Kunwar was not one which falls under 
seotion 15 and breaks the limitations, but a 
bequest to the next heir under section 14. 


The respondent has two grounds of 
defence. First, he sayr, that when slause 11 
is reashed special limitations disappear, and 
the auacession under this olause is aosording 
to -the ordinary law and no longer aeeording 
to the law of primogeniture. Secondly, he 
says, that if clause 11 still provides special 
limitations, then Dilraj Kunwar was not next 
. heir to her son, and the bequest to her was 
not.a bequest to the next heir, bnt broke the 
line of впввевеіоп, and, therefore, made the 
property thenseforward subject to the ordi. 
nary law of snosession, thatis, acsording to 
the Mitakshara. ` 

Their Lordships will proseed to consider 
together both grounda of defense adopted by 
the respoudent, If clause 11 should be 
treated as providing spesial limitations, then, 
though the descent is to be aosording to the 
. ordinary law of the religion and tribe, yet 
this ordinary law operates only so far as it 
ів nob inconsistent with the overriding oon- 
sideration that the suosession is to be govern- 
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ed by tha rule of primogeniture, whioh 
implies also impartibility. 

The oases upon the sonstrustion of the 
Oudh Estates Aot which have been brought 
to their Lordships’ notiee are the follow. 
ing :— 

Brij Indar Bahadur Singh v. Ranee Janki Koer 
(1), decided in 1877, is в onse where 
the taluga was entered in the sesond list, but 
where there had been а sanad of earlier dato 
than the Ast of 1869 granted to a widow 
lady, by which the estate was to desaend to 
the nearest male heir sosording to the rule of 
primogeniture, Their Lordships held that 
the żzluqz having been plaeed in List No, 2, 
whieh merely requires that the property 
should devolve upon a single heir, and the 
original grantee baing & woman, the Aat 
supersedad the sanad ; and the estate dessend- 
ed to her daughter as heir assording to the 
Mitekshara Law, no spesial eustom being - 
proved. 

Similarly, in Achal Ram v. Udai Partab 
Addiya Dat Singh (3) desided in 1883, also 
а case of а #aluga in the second list, their 
that the estate did not 
desosnd according to the rules of primogeni- 
ture, and that the plaintiff, who did not ' 


: prova that he was nearer in degree than 


some other relations, had not made out his 
title. i 

Diwan Ran Ваз Bahadur Singh v. Rat 
Jagatpal Singh (4) desided in 1890, is a 
third oase of а falugz in List No, 2, and one in 
which, nearer heirs having failed, the dessent 
was regulated by olause 11 of seotion 22. 
Tae prinsiple of impartibility gave the 
estate to the elder brother, unless he was 
exoluded by the general Hindu Law as being 
insane, which, in the event, their Lordships 
found he was not, 

Јо this sase the decision that the eatate 
remained impartible though the susoeasion 
was under clause 11 seems to show that 
olansa 11 does provide special limitations, 
and does rot simply remit the snuooession 
to the unqualified ordinary law of the religion 
and tribe, 5 

Bhat Narindar Bahadur Singh v, Achal Ram 
(5), desided in 1893, is a oase relating to 
the same taluq: as that whioh eame under 
consideration in Achal Ham у. Udai Partab 
Addiya Dat Singh (8). Thé purport of the 
decision now being sited is that when the 


- ease comes under List No, 2, there being no 


e 
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rule of primogeniture, degree prevails over 
line in the aseertainment of the heir, but 


Й 


where the degree is equal the line prevails, ` 


: Phe ease follows the previous desisione, but 
has been spesially relied upon, beosuse of 
eertain observations made in the course of 
the jadgment. They are as follows:— 

*" Qounsel has suggested that іп а sase of 
distribution ordered by the llth sub-sestion 
of the 22nd section of the Ast of 1859, the 
family eustom is not to be taken into account. 
Their Lordships eonsider that the effest of 
the llth sub-seotion is simply to refer the 
parties to the law whioh would govern the 
dessent of the property when the spesial 
provisions of the Aot are exhausted. That 
law clearly takes in the family oustom, and 
that Jaw will. in this баке oarry the 
estate to the one single heir, and that single 
heir must be pronouneed to be Jubraj in 
preference to the plaintiff.” 

The expressions in thia passage are not 
precisely the same as those used in other 
judgments of the Board. But the result and 
also, the mode of reasoning are the same, 
The passage should not be taken by itself, 
but in sonjanotion with an earlier passage in 
the judgment: " the effeot of that (being plao- 
ed in List No. 2) is that the estate is labelled 
as one whioh according to the custom of the 
family deseends to a Bingle heir, but not 
nesassarily by the rule of lineal primogeni- 
ture,’ When, therefore, their Lordships 
say that the law takes in the family oustow, 
they mean that the law takes in the limita- 
tions provided in List No. 2. With this expla- 
nation there is по diffiesulty about the case, 
It falls into line with the others, and oon- 
firms the view that the limitations under 
sub-sestion or olause 11 are still limitations 
under. the Act, and not mere returns to the 
ordinary law. 

- Jagdish Bahadur v. Sheo Pertab Singh (2), 
desided in 1901, relates to the same ftalugz 
as in Brij Indir Bahadur Singh v. Ranes 
Janki Koer (1). The Board desided that 
if the descent to a talugz is to be traced 
under olause 11 te a person eutitled under 
the , ordinary law of the religion and 
tribe, it is still subjeet to the provisions of 
the Act aud descends as ап impartible estate; 
and, after considering an alleged custom 
under which the later born son of a senior 
wife was supposed to have a prior olaim 
over'an earlier son ef a junior wife, and 
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finding that as a oustom this was not proved, 


the Board proseeded to enquire what was. 


the ordinary Hindu Law on the subject, and 
held that,'aesording to the ordinary Hindu 


Law, the elder born, without reference to the . , 


position of his mother, sueceeded. 

Thakurain Balra) Kunwar т. Bas Jagaipal 
Etngh (6), desided in 1904, again в case un- 
der List No. 2, is a desision upon the sonstrus- 
tion of gestion 14. It was held in thia ease that 
it was not enough to keep the estate within 
the settlement that the legatee was a possible 
heir in the line of suaeessiop, but he must 
be the person or one of the persons to whom 
the estate would have immediately dessended 
in accordance with sestion 22, 

This deoision is said to have led to the 


‘passing of the Amending Aot of 1910. The 
_partieular suocession was regulated by clause 


6 of sestion 22, and, this being во, the case © 


has no special bearing on the present one. 


Inoidentally, in this oase it was desided’ 


that a legatee who succeeded before the . 


passing of the Act was not a legatee within 
the meaning of that word in the Aot of 
1869, 


The family was the same family as that ` 
concerned in the oase in Brij Indar Bahadur ^ 
Singh v, Ronee Janki Koer (1), but it wasa - 
ceparate taluga, or rather a separate part of - 


the taluga, that same in question. 
Thakur Sheo Singh v. Rant Reghubans 


. Kunwar (9), desided in 1905, same after- 


wards again before this Board on a further 
question as to the determination of what 
property formed part of the taluga and what 
property of the predecessor from whom the 


succession was traced, was separate property - 


[ Rajindra Bahadur Singh v. Roghubans Kun- 
war (10)!, On the occasion reported in 
32 I. A., it was beld again that a .legatee 
of a taluga who succeeded before the passing 


of the Aot of 1&69 was not a legatee withinits . 


meaning, and that the succession to him was 
not covered by seotion 22, but by tbe parti- 


t 


onlar sanad, and that, this being the case, tke . 


sanad and not the Aot was to govern, and 


(9) 82 I. A. 203 at p. 214; 27 A. 68% 16 M. L. J, 
852; 8 0. 0, 317; 9 C. W, N. 106 9; 2 0. L, J, 194 


(P. С.), 

(10) 48 Ind. Cas. 212; 45 I, А. 134; 21 О. О, 106; 
24 M, L. T. 282; 6 O. L. J. 401; 8 L. W. 570; 40 А. 
470; (1918) M. W. N. 831; 28 C. L, J. 456; 28 О, W, 


. N. 101; £0 Bom. L, В. 1075 (Р. О.), 
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the particular sanod in that oase requiring 
that the estate should девоепа to the nearest 
male heir according to the rule of primogeni- 
ture, haying in faot equivalent limitations to 
. those expressed in List No. 3 of the Act, the 
brother of the last holder must be pre. 
ferred to his widow, This seems to their 
Lordships a strong authority in favour of 
the respondents in the present gase, the 
limitations being in fast the same, though 
by virtue of a different instrument, in the 
one oase the sanad, in the other the Aot, 
The limitations to the nearest male heir 
acoording to the rule of primogeniture, 
exclude the widow, and, equally, if not a 
fortiori, would exelude the mother, It would 
follow that the bequest in the present oase 
to Dilraj Kunwar was a bequest toa person 
cut of the line of sussession, and brought 
the onse within section 15 of the Act, render- 
ing the estate in future descendable aaaord- 
ing to the ordinary Hindu Law, unless a 
particular eustom'of the religion or tribe 
should be proved. 

Debt Bakhsh Singh w. Ohandrabhan Singh 
(7), desided in 1910, was a sase of taluga 
whioh fell under List No. 5, whioh is as 
follows:— " 

" A list of the grantees to whom sanads 
or grants may have been or may be given or 
made by the British Government up to the 
date fixed for the olosing of such list, deslaring 
that the euscession to tbe estates comprised 
in sush sanads or grants shall thereafter be 
regulated by the rule of primogeniture,” 

It will ba observed that the limitations 
are the same as those under List No.3. The 
decision, therefore, should bear closely upon 
, the present ease. The plaintiff was in the 
seuior line, but of a degree more distant 
from the common aneestor than the defend- 
ant. As the succession was to a remote 
predecessor, 16 fell under olause 1l. The 
Board insisted upon the rule of impartibility, 
The contention of the appellant in support: 
of his claim to succeed under the ordinary 
law as nearest in degree rested mainly upon 
a citation of a passage in the judgment in 
Brij Indar Bahadur Singh v. Rance Janki 
Koer (1), in which it was supposed that 
their Lordships had rejested all refer- 
ense to the sanad, But in that саве there 
was an inoonsistency between the sanad, 
whioh was granted before the Ast, and which 
made the descent to the nearest male heir 
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asoording to the rule of primogeniture and 
the provisions of tke Aet, which entered the 
partionlar estate 
merely dessendable upon a single heir, In 
the case now under consideration, as in all 
the other eases, the limitations in the sanad 
and the limitations in the Statute were the 
It matters not whioh is looked at. 
Accordingly, their Lordships held that 
clause ll gives a rule of descent whioh is 


'gtill within the Statute, and, therefore, a 


descent in the particular ease according to 
the rule of primogeniture giving a preferenee 
to the line over the degree in the ordinary 
way. 

Murtaza Husain Khan v. Mohammad 
Yasin Ali Khan (8), decide in 1916, eon. 
oerned а taluga held by a Muhammadan 
family, all the other oases whieh haye been 
sited having been Hindu talugas. There 
was no contention as to the .dessent of 
the taluga; whieh .it was admitted between 


the parties devolved acsording tothe rule . 


of primogeniture. The question in dispute 
was as (о the separate and private property 
of the last holder of the taluga. Aceording 
to ordinary Muhammadan Law, this property 
would have been divisible between the two 
sone, but the elder son ваїй that by the 


-family onstom it devolved upon him, because 
.it followed the descent of the taluga, 


Now, 
it happened that the taluga was entered 
in List No. 2, in whioh the deseent is to a 
single heir, but . there is no rule as to 
primogeniture, Still, if there is a desoent 
to a single heir, as the /aluga is impartible, 
the elder will inherit as if there were the 
rule of primogeniture, It was soggested 
that the #aluga was entered in List No, 2 by 
mistake, and that it should have been 
entered in List No, 3; but their Lordships 
sould not accept that contention. They 
held, however, that if ib was in List No, 2 
there was a presumption that it was- in 
that list because there had been an earlier 
family oustom which would apply to all 
property whether belonging to the taluga 
or separate from it, It is to be observed 
that if there was a custom that the pro. 
perty should desaend to а single heir, it 
would have the same effeat inthe partisular 
ease as if there was a custom that it should 
descend according te the rule of primos 
geniture. This being во, 
held that the entry in the list, whether 


in List No, 2, and madeit . 


their Lordships : 
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“List No, 2 or List No. 3, was good evidense 
that there was a family eustom which would 
make the property, in the partioular case, 
devolve upon the elder son. 


Their Lordships believe that they have 
‚ now gone through all the decisions of the 
Board, whioh were cited in argument, and 
the result is, that, while there are several 
decisions on eases coming under List No. 2 to 
the effect that it is enough to provide a 
single heir, and that when the suosession is 
regulated by sestion 11 this single heir is 
the nearest in the sussession, and may be 
male or female, there is no desision to this 
effect when the ease somes under List No. 3, 
where the rule is that of primogeniture. 
But there are two deoisions—that in 
Thakurain Balraj Kunwar v. Rat Jugatpal 
Singk (6) where the succession was regulated 
by the sanad; and that in Debi Bakhsh Singh 
`y. Ohandrabhan Singh (7) whish вате under 
- List No, 5—whicsh show that the rule of male 
lineal primogeniture applies after the spesial 
suecessions provided by olauses 1—10 are 
exhausted, and where clause 11 is invoked, 


Therefore, the sesond ground of defence 
adopted by the respondent susseeds, It 
would appear to follow from the cases sited, 
from 17, 28 and 37 1,A,, and from the 
reasoning whieh has been adopted in this 
judgment, that the first ground of defense 
would not have succeeded ; but it is enough 
tbat, treating ‘olanse 11 as regulating the 
succession, Dilraj Kunwar was поё, as mother 
of the previous holder, ths proper successor 
aesording to the Aet; and that the Will 
bequeathing the property to her, took the 
property out of the limitations of the Aot, 
&nd rendered it under seotion 15 subjeot to 
the ordinary Hindu Law, aosording to which 
the appellant and respondent as representing 
two lines of agnates would divide the 
property. 

There was a further suggestion that as Dil- 

. raj Kunwar, if she succeeded by inheritance, 
would only have susceeded to a Hindu woman's 
estate, whieh is «a limited one without power 
of; bequest, and with only eertain powers of 
transfer ёле” vives, while the effeot of the 
Will had been to give her an absolute estate, 
the Will would have -broken the line even if 
she had been the next heir. Bat it is 
unnecessary to consider this point. Upon 
the whole, their Lordships will humbly 
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advise His Majesty that this appeal fails; and . 
should be dismissed with eosts. 

Appeal dismissed. 

Solicitors for the Appellant.—Mesers. | 

Barrow, Rogers and Nevill. 

Solicitors for the Respondents.—Mesars, 


“James Gray and Коп, 


MADRAS HIGH COURT, 
Szoonp Отт. Appeat No. 817 or 1919. 
Maroh 15, 1990, ' 
Present :—Мг. Justice Sadasiva Aiyar 
and Mr, Justice Spenser, 


VENKATA REDDI, MINOR, AND OTHSRS— 


Praintives Nos, 4, 5, 1 AND 3— 
APPELLANTS 
767548 
MUTHU PAMBULU МАТОК AND OTHERS 
— Deranpants Nos. 1 то З AND PrAINTIFE 
No. 2— Respondents, 


Evidence Act (I of 1872), s. 6883—Transjer of Property : 


Act (LV of 1882), s. 59—Mortgage—Creation of charge 


- —Proof of attestation—-Civil Procedure Code (Act V of 


1908), О. VIII, т, 6—Discretion of Court, when to be 
exercised, 


In order to prove the creation of & valid charge by 
a mortgage-deed which, under section 59 of the 
Transfer of Property Act, requires to be attested by 
two witnesses, the evidence of опе of the attesting - 
witnesses is, under section 68 of the Evidence Act, 
sufficient to prove the exeoution of the mortgage and 
the document may be accepted by the Court as 
prima facie sufficiently proved to be a valid mortgage, 
but this prima facie proof may be rebutted by proof 
on the other side that the other witness or witnesses 
who has or have apparently attested the document 
did not really see its execution. Гр. 657, col. 2.) 

The discretion under rule б, Order VIII of the 
Civil Procedure Oode, should usually be exercised by 
the Oourt of first instance in those cases where it 
suspects on prima facie grounds that an admission 
was made collusively or in order to evade a rule of 
public policy. Where an allegation of fact in a plaint 
is not denied specifically or by necessary implication 
it must be deemed to have been admitted, and in 
such а case'an Appellate Court would be using its 
discretion wrongly in requiring proof of that 
allegation, [p. 667" col, 1.] 

Sesond appeal against the deeree of the 
Conrt of the Temporary Subordinate Judge, 
Ramnad at Madura, in Appeal Suit No. 40 
of 1918 (Appeal Suit No. 385 of 1918 


on the file of the Distriot Court, Башпай), © 
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preferred against the decree of the Court of 
the Distrist Munsif, Sattur, in Original Suit 
No, 254 of 1916, 


FAOTS appear from the judgment. 

Messrs. N. В. К. Tatachari and P. R. 
Srinivasan, for the Appellants.—The lower 
Appellate Court erred in allowing & new 
point to be raised for the first time, about 
the validity of the mortgage.dosument as 
cresting a sharge on property. The point 
was not raised either expressly or by 
implication in the written statement of the 
defendants. The validity of the dosument 
must ba demeed to have been admitted. 
No doubt the Oourt has a diseretion to 
require proof even when there has been an 
admission under Order VIII, rule 5, Civil 
Prosedure Code. That discretion would 
properly be exercised by the Court of first 
instance. Here, any way, the lower Ар. 
pellate Court did not give an opportunity 
to the plaintiffs to tender such proof. 

Then, the only oontrolling seotions with 
regard to mode of proof of & mortgage are 
sections 68 and 69 of the Evidence Ast. 
Under sestion 69 proof by one attestor is 
held suffisient. There is no requirement 
that the attesting witness who is tendered 
to prove the dosument shonld also prove 
that the other attestors to the doonment saw 
the exeautant sign. 

Mr. К. V. Seska Atyangar, for the Re- 
spondents.—Sestion 59 of the Transfer of 
Property Act, which was enacted ten увага 
after the Evidence Act, laya down that a 
mortgage-dooument should be attested by 
at least two witnesses. Though the section 
does not deal with the quantum or mode of 
proof' the language of the eeotion implies 


that, to enforce the charge created by it, . 


the two attestors should be called to prove 
execution or at any rate one attestor should 
prove attestation by the other. 

See Vadla Nagiah v. Divakara Mudaliar 
(1), Muniappa Chettiar v. Vellachamy Mannadi 
(2), Shamu Patter v. Abdul Kadir Rowthan 
(3), Ganga Pershad Singh v, Ishri Pershad 


(1) 41 Ind. Cas. 585; 6 L. W. 147; (1917) M. W. N. 
583. 


(2) 49 Ind. Cas, 278; (1918) M. W. N. 853; 25 M. L. 
T. 19; 9 L. W. б. 

(8) 16 Ind. Cas. 250; 85 M. 607; 39 I. A. 218; 16 
О. W. N. 1009; 23 M. L. J, 321; 12 М. L. T. 838 
1912) M, W. М. 935; 10 А, D. J. 263; 14 Bom. L, R. 
1034; 16 С, L. J. 596 (P. C. 
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Singh (4), Arumugham | Oheity v. Muthu 
Koundan (5), - 
JUDGMENT. 

Sapasrva Árram, J.—The plaintiffs Nos. 1, : 
4 and 5 are the appellants mentioned 
in the memorandum of. sesond appeal pre. | 
ferred to this Court. As it appeared that 
the third plaintiff's name was left ont by an 
oversight of the appellants’ learned Vakil, ` 
we allowed the memorandum of  seoond ` 
appeal to be amended by adding the 
third plaintiff's name also as an appel. 
lant, 

The suit was brought upon a hypotheoa. 
tion-bond executed by the first defendant 
in August 1912. Four items of property 
were hypothesated, out of which Item No,'2 
‘was afterwards sold by the frat defendant 
to the second defendant. The second 
defendant then hypothesated it to the third | 
' defendant. Defendants Nos. 2 and 3 remain. - 
ed ex parte both in the Court of frst instanee 
and in the lower Appellate Court, The 
firat defendant in his written statement 
desoribed the plaint bond as "the snit 
mortgage-debt-bond.” The plaintiffs in their ` 
plaint olaimed a charge on the properties 
and sued for sale on the basis of that 
charge, If the first defendant had intended 
to plead that the document did not ereate 
a charge owing to its alleged invalidity ag 
a mortgage, he ought to have raised that 
plea expressly in his written statement. ' 
Under Order VIII, rule 5, Civil Prosedure 
Code “every allegation of fact in the plaint 
if not denied specifically or by necessary ` 
implication or stated to bs not admitted in 
the pleadings of tha defendant, shall be 
taken to be admitted except as against а 
person who is under a disability.’ The 
allegation of fact in the plaint that the 
mortgage-bond gave the plaintiffs a right 
to bring ths properties to sale ав ereating 
a charge on the property not having been 
denied speaifisally or by necessary implica. 
tion mast be deemed to have been 
admitted by the firat defendant. The lower 
Appellate Court, therefore, used its diseretion 
wrongly in requiring proof or rather in 


(4) 45 Ind. Cas, 1; 451. A. 045 4 P.L, Үр, 349; 16 
A. L. J. 409; 34 M. L. J. 545; 27 О.І, J. 648; 22 О. W, 
N. 697; 20 Bom. L, R. 587; 28 M. L. T. 388; (1918) 

P. б.) 


М. W. N. 382; 8 L. W. 178; 45 0. 748 ( JJ. 
(5) 52 Ind. Саз, 625; (1919) M. W. N, 409; 9 


L. 
* 665,37 M. L, J, 166; 26 M. L, T, 98; 42 M, 711, “ы 
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taking the validity of the doaument as a 
mortgage as not proved on tha evidence 
on record even as against the first defend. 
ant, Of aourge, under tha proviso to Order 
УШ, role 5, "the Court may, in its disore- 
tion, require any fasts so admitted to be 
proved otherwise than by such admission." 
But that disoretion should usually be ex- 
ereised by the Court of first instance and would 
be exeroised properly in cases where the Court 
of firat instanee suspects, on prima facie 
grounds that the admission was made ool- 
lusively or in order to evade a rule of 
publio policy. However, I shall, for the 
purposes of the desision of this вазе, even 
assume that the first defendant didnot admit 
the validity of tha dosument as а mortgage. 
Аз regards defendants Nos. 2 ard 8 they 
were ez parte (281 have said) in both the Courts 
below. and had not appealed against 
the desree of the Court of first instanos 
direating Item No. 2 also (that property in 
which alone they were interested) to be sold 
for the mortgage-amount and I think that 
the lower Appellate Court again used its 
diseretion (under Order XLI, rule 33) ina 
wrong manner in interfering with the Distriot 
Munsif's desres so far as it affected the 
ex parte defendants Nos. 2 and 8 on а mere 
teshnical ground. However, I shall again 
assume that its disoretion in this matter 
also was not exercised improperly. Even 
' then it seems to mo that the lower 


Appellate .Cour& shonld have given the. 


plaintiffs an opportunity to fill up the 
alleged gaps in the evidenss whish were 
not at all considered material by the first 
Court and should, in the language of the 
proviso to Order VIII, vule 5, have "required 
eviderose" of the faets whioh if sonsidered 
not proved befors finding them against the 
present appellants. Bat it is unnecessary to 
deal with this point also further. 

The only remaining short question is, 
whether the  mortgage-deed has heen 
proved to create a valid sharge (having 
regard to seotion 59 of the Transfer of 
Property Aot) on the evidence astually 
addused in this cåse and not  disbslieved 
by the lower Appellate Court, Section 59 


requires that a mortgage securing a prin- ` 


sipal amount which is Rs. 100 or upwards 
should be created by & registered instru. 
ment signed by the mortgagor and attested 
by at least two witnesses. 16 has been 
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- now settled that an “attested” dosumont maang - 


a dooument whose exesation by the exe»ntant 
has been actually sean by the apparent 
attestor. Sse Shamu Patter v. Abdul Kadir 
Rowthan (3). 

The next point for sonsideration ia, "how 
isa document whioh purported to ba attested 
by two witnesses to be proved, in order that it 
may be acaspted by the Court to be a valid 
mortgage-documen*, sush a dooument being 
required by law to be attested by two 
witnesses?” For this purpose, wa have to 
look into the Hvidense Act; where seations 
68 and 69 sontain provision as to the 
mode of proof of "s dosument whieh is 
required by law to be attested,” a mortgage- 
dosument for Rs. 100 or upwards being 
suoh а dosuraent. Sestion 68 says: "Ifa 
document is required by law to bo attested 
it shall not be used as evidenss until 
one attesting witness at least has been 
ealled for the purpose of proving ita 
exsoution if there be an attesting witness 
alive and subjest to the process of the 
Oourt and capable of giving evidenes. I ` 
think the implisation from the language 
of the section is that, if ona attesting 
witness has been: called (if there ba an 
attesting witness alive, ets.) then the 
dosument oan be acsepted by the Court 
(of sourse, if it believes his evidence) ag 
evidencing a mortgage-transaction as the 
nesessary evidenoe insisted upon by sec- 
tion 68, Evidense Aot, of a dooument 
required by law to be attested has been 
given. In other worde, the dosument oan, 
on that evidenoe, be treated by the Court 
аз having eveated the eharge on immoveasble 
property whioh it purports td areate, 
Seotion 68 requires only that one attesting 
witness (if alive) should bə called for 
the purpose of proving exeontion subjoot, 
of course, to the condition that that witness 
ig subject to the process of the Court and 
sapable of giving evidence, The lower 
Appellate Court, however, held that either 
two attesting witnesses should he called 
when two are alive and that, even аз. 
suming that one only need be ealled, he shonld, 
at least, be made to prove that another. 
(or ths other) attesting witness besides 
himself also saw the exeoution, Hence, it held 
that the plaint dooument was not properly 
proved as a mortgage document as one only. 
of the attesting witnesses was called and- 
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he merely proved its execution by the first 
defendant and the attestation by himself 
(that witness) and he was not asked about 
вру other attestor having seen the exeoution. 
(I might add here that the lower Appellate 
Court in its very technical handling of the 
ease even refused to allow an application for 
review filed by the plaintiffs). 

Mr. Sesha Aiyangar for the respondent 
third defendant (the first defendant who 
contested the suit in the two lower Courts 
: remaining ex parte here and the 3rd defendant 
. who was eg parie in the Courts below now 

taking advantage of ihe lower Appellate 

Court/s deoision to appear before us іп 

order to support it) sontends that, though 

section 59 of the Transfer of Property 

Act does not deal with the quantum or 
. mode of proof, we must assume that 

it not only requires that a mortgage- 

document (for 100 rupees or more) should be 
attested by two witnesses, but that the 
mortgagee suing on it should call two wit- 
nesses, if alive, to prove the document or 
. should make the one witness (called) to 
prove its attestation by another also. No doubt 
there are English and American Statutes 
which contain such siriot provisions about 
the mode of proof also (by calling, at leset 
two witnesses) of documents required to be 
attested Ly two or more witnesees. l do 
not see, however, why we should make 
section 59 stricter than it is and add the 
words to the section (after the words “two 
witnesses”) such as ‘two of whom at least 
shall, if alive, be “called to prove the 
instrument or one of whom at least, 
shall be ealled to prove that the finstru- 
ment was not only attested by himeelf 
but attested by another attestor.” The fast 
that the Evidence Aot is 10 years older 
than the Transfer of Property Ast has no 
. relevanoy in the eonsideration of this ques- 
- tion, I might add that section 69 of the 

Evidense Act saya that, if no such attesting 
- witness ean be found, proof that the attestation 
. of one attesting witness at least is in the kand- 
- writing of that witness and that the sigoature 

of the person executing the dosument is in the 
. hand-writing of that person is proof whioh 

might be aceepted as suffisiont by the 
- Court. If seetion 59 of the Transfer of 
Property Act is interpreted as we are 
invited to interpret it, as adding another 
requisite (even in the aireumstances соп. 
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templated by section 69 of the Evidence 
Aot, that is, even where no attesting 
witness is alive or sould be found), namely, 
direst proof that two attesting witnesses saw 
the exeontion, it would be practically im. 
possible in most such oases to adduea evie 
denoe of third persons about attestation by 
two witnesses and many old mortgage trang- 
actions could never be proved at all as such, 
Documents, say about 28 years old, where 
it is not at all unlikely that the two 
attestors and the mortgagee have died (life 
not being too long in this sountry), oannot 
be proved at all to be valid doouments 
unless some third persons who did not attest 
but merely happened to be present at the 
exeontion and attestation (a very unlikely 
contingency) happened to be alive, re. 
membered what happened long ago of а 
transaction at which they were casually 
present and could, therefore, be ealled to 
prove the attestation by two attestors: If 


: the argument is pushed to its logieal limit 


then even section 90 of the Evidenee Act 
which says that a dooument purporting to 
be 30 years old oan be presumed to have 
been validly exeeuted.and attested, must be 
deemed to have been overruled by the pro- 
visions of section 59 of the later Transfer 
of Property Act. No doubt, where the provi- 
sions of section 68, Evidence Ast, have been 
complied with by calling. the attesting witness 
to prove the exeoution by the mortgagor, 
and the attestation by himself (the witness) 
and the document may, therefore, be accept. 
ed by the Court as prima facie sufficiently 
proved tobe a valid mortgage, that prima 


. fecie- proof ean be rebutted by proof, on 


the other side, that the other witness or 
witnesses who has or have also apparently 
attested the dooument did not really see its 
execution and that the dooument, therefore, 
did not somply with the requirements of 
section 59 of Act 1V of 1882, 

The oases in Vadla Мадѓоћ v. Divakara 
Mudaliar (1), Muniappa Ohettiar v. Vella. 
chamy Mannadt (2), Shamu Patter у, Abdul 
Kadir Howtken (3), Ganga Perthad Singh v. 
Iskri Pershad: Singh (4) ‘and Arumugham 
Chetty v. Muthu Koundan (5) are all eases 
in whioh it had been definitely proved, as 
found by the lower Courte, that the apparent 
attestors of the dosuments in question were 
not attestors inthe legal sense and had not 
seen the execution, and hense it was held in 


e 


. those cages that the dosnments wore invalid ` 
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as mortgages. Those sases did not sonsider 
whether the document had been prima facie 


' proved to be a valid mortgage,that is, whether 


the requisition as to proof contained in the 
Evidense Act as regards sush a dosument had 


. been somplied “with and in faot no oosasion 


arose in those eases for the consideration 
of that point on the facts found in those cases. 
"The question now in dispute was directly 


eonsidered in Skib Dayal v. Sheo Ghulum - 


(6);. whiah decision was pronounced after 
the Privy Council decision in Shamu Patter 
v. Abdul Kadir Rowthen (3). That вазе 
in Shib Dayal v. Sheo Ghulam (6) followed 


. two earlier decisions of that Oourt Ram 


Det v. Munna Lal (7) amd Uttam Singh v. 
Hukam .Singh 48). In Ram Dei v. Munna 


. Lai (?)the question in dispute has been 


. earefully eonaidered. 


I am unable to асозрё 
the eontention of Mr. Sesha Aiyangar that 
the learned Judges who decided those three 
eases overlooked the distinetion between the 


` proof of a dosument and the validity of a 


dosument, On the other hand, I think they 
did have that distinetion olearly in their 
minds and held that, whereas section 59 of 


Aet IV of 1882 did require that there. 


should be two attesting witnesses at least 
for the validity of the document of the 
nature mentioned in that gestion, the re- 
quirements of the Hvidence Aot as to proof 
of such a dosument could be sufficiently met 


' by compliance with the direstions in sea- 


tions 68 and 69 of the Evidenoe Aot. I 
think also that section 114 of the Evidence 
Aet. [relied on in some other connestion by 
the learned Judges who desided Jogendra 
Nath Mukhopadhya v. Nitai Ohurn Bundo. 
padhya (9)} supplies the olue to the intention 
of the Legislature in enacting sections 68 
69 of the Evidence Aot which consider 
proof up to a certain point as legally 
sufficient. As I said already, such prima 
facie evidence of validity (believed by the 
Court to be true) sould be rebutted by other 
evidence (of вопгве, when believed by the 
Court), 

In the present onse, the ovidense of P. W. 
No. 4 believed by the Courts sufficiently satisfi- 
ed the requirements of seotion 68 of the 


(6) 38 Ind, Cas. 694; 89 A. 241; 15 A. L. 2. 164. 
(7) 88 Ind, Cas, 175; 39 A. 109; 14 A. L. J, 1041, 
(8) 38 Ind, Cas, 651; 39 A. 112; 16 A, I. J. 167, - 
(9) 7 C. W. М. 854. 
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Evidence Act (the document being on its 
fase, attested by at least two attostors and 
thus satisfying the réquirement of section 59 
of the Transfer of Property Act). Follow- 
ing, therefore, Skib Dayal v. Sheo Ghulam 
(6) I would hold that the dosument has 
been proved to be a valid mortgage. 

In the result, the deeree of the lower 
Appellate Court will be modified and the 
usual mortgage-deoree shall be passed in 
favour of the plaintiffs for the sum mention- 
ed in the lower Appellate Court's deoree 
with interest as provided for therein, Items 
Nos, J, 3and 4 being directed to be sold 
first and Item No. 2 last. The plaintiffs 
shall have their costs of the second appeal 
from defendants Nos, 1 and 3 and their 
sosts incurred in the Courts below will be 
paid by the first defendant, The аовёв shall 
also be a sharge upon the mortgaged pro- 
perty, Time for redemption is six months 
from this date. 

Sprexozk, J.—In this ease the validity of 
the suit дооотері, п mortgaged-deed, was 
not the subject of any issue in the Coart 
of first instance, the only matter on whioh 
the plaintiffs and the first defendant joined 
issue being the question of disoharge, upon 
which defence the District Munsif dismissed 
the suit, 

On appeal, the Subordinate Judge, after 
reversing the first Court’s finding on the 
question of discharge, gave the plaintiffs 
a personal deoree against the firat defend- 
ant salone and refused to give them a 
decree for sale of the mortgaged property 


. onthe ground that the attestation to the 


deed had not been properly proved. From 
the Subordinate Judge's order on the 
review petition his reasons for not granting 
a deoree on the moatgage appear more 
fully than in his judgment. He says 
therein that, though the first defendant ad- 
mitted execution, he did not ask for an issue 
to be framed as to the validity of the 
mortgage-deed but as against the other 


. defendants who remained ex parte, it was 


incumbent on the plaintiffs to prove the 
document in the manner prescribed by ges- 
tion 68 of the Evidence Ast and he had 
not done so. 

Iu wy opinion, the requirements of gestion 
68 of the Evidence Aot were sufficiently 
complied with when P. W. No. 4, an 
attesting witness, was examined, If there 
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had then been any idea of suggesting that 
this witness did not know what was meant 
by “attesting” he should have been asked 
‚ Some questions. in the oross-examination to 

further explain his statement in the shief 
` examination, "I attested it." The doou- 

ment, Exhibit A, shows 
. witnesses signed it. But it is not known 


definitely whether they are alive and avail- . 


able for examination. 

The features of this case resemble that 
decided in Shib Dayal v. Sheo Qulam (6). 
It was there stated: “with regard to the 
proof of the mortgage the plaintiff pro- 


. duced one of the attesting witnesses who ` 


proved that he saw the mortgagor sign the 
mortgage and that he signed his name as 
an attesting witness, On the face of it, the 
mortgage appears to have been attested by 
a number of other witnesses, but they wera 
not called, nor did the witness who was 
called say that there was any other attest- 
ing witnesa present. He was not asked 
the question by either side. The question 
is whether, under these siroumstancer, there 
being no other evidence, the mortgage can 
be said to be proved.” Their Lordships of 
the Allahabad High Ocurt held that there 
had béen a sufficient  seomplianee with 
the law as stated in section 68 of the 


Evidenee Aot when one attesting wit- - 


nees. was examined, as required by that 
gestion and the evidence for the plaintiff 
was not at all rebutted, Ram Dei v. Munna 
Lal (7) жаа a similar ense, As to the 
amount of proof required, section 68 of the 
Evidenca Ast dces not require that more 
than one attesting witness should be salled 
to say that be attested it before the doon- 
-ment вап ke used as evidence, I do not 
- believe that it could have been the inter- 
tion of the framers of the Transfer of 
Property Act which became law in 1882, 
' io lay down anything in sestion 59 contrary 
to ike provisions of the Evidence Aot of 
1672 on the subject of proof. If an Ap. 
pellate Court, in the exereice of its discretion 
under the provisos to section 58 cf the 
Evidence Ast ard to Order VIIJ, rule 5, 
' of the Civil Procedure Code, requires clearer 
prcof of attestation it is the duty cf ihe 
. Court itself to call for suoh prcof and rot 
to deeide that the dcoument: has not been 
proved as a mortgage merely besause the 
plaintiff did rot exemire all -attesting wit. 


that two other, 


nesses. See Arumugham Ohetty v. Muthu 
Koundan (5) and Muntappa Ohetitar v. 
Vellochamy Маттай? (2). 

Mr. Sesha Aiyangar, for the respondent, 
relied on two other decisions which ean 
elearly be distinguished. In Param Hans 
v. Randhir Singh (10) the reeond witness 
did not sign or make a mark and so the 
dooument was held to he not validly 
executed ss there was nothing in the 
evidence to show that he authorised the 
soribe to write his name, In Vadla Nagiah 
y. Dicakara Mudaliar (1) there was no 
admigsion or proof of the attestation nor 
did any presumption arise from the eommon 
sourse of business that the m-rtgage had 
been validly attested. Both these eases 
are, therefore, distingnishable from the 
present, 

I coneur in the deeree proposed to be 
passed by my learned brother, 

М, 0, P, 

Apreals allowed ; Decree modified, 


(10) 35 Ind. Сав, 743; 88 А, 461; 14 A. І, J. 673 





LABORE HIGH COURT. 

SEGOND Озуп, Apprat No. 2840 or 19106, - 

January 14, 1921. 
Present :— Мт. Justice Seott-Smith and 
Mr. Justice Leslie- Jones, 
Tur Fira KISHORI LAL-BANARSI DAS 
— DEFENDANTS— ÁPPELLANTS 
` versus 
Tar Еївм RAM LAL-TEK OHAND— 


Pus nti¥¥8— RESPONDENTS, 
Stamp Act (II of 169°), в, 12 (8)—Cancellation of 
adhesive stamp—Drauing lines acress stamp, whether 
sufficient, 


The drawing of nes across an adhesive stamp is- 
as effectual a mode of cancellation ав any other, 
provided that from what has heen done ihe intention 
to cancel is clearly apparent. [р. 5€0, col. 17.) 


Second appeal from the decree of the 
Additioral Disiriot Judge, . Amritsar at 
Gurdaspur, dated the 3rd of Avgust 1916, 
mcdifying that of ibe Senior Subordirate 
Judge, Amritear, dated the 18th April 1916, 

Mr. Nand Lal, for the Appellants.  ' 

Mr. Manohar Lal, for the Respondents. 

JUDGMENT.—This was a suit between 
{жо frms in which the plaintifs sped [for 


H 


7560 


INDIAN OASES, 


1921 


JAI KISHORI ©, MOHAMMAD ALI MOHAMMAD KHAN, 


` recovery on what was alleged to be a stamped 
- balance and a few subsequent dealings. In the 


: Judge. 
- plaintiffs as regards the sum disallowed, 


First Court the plaintiffs obtained a deoree for 
almost the whole -of their olaim and this 
deoree was effirmed on appeal by the Distriot 
There was also an appeal by the 


with the result that in the Court of the 
District Judge their whole claim was allowed. 


` The present appeal is by the defendants, 


. The First Court held that the balance re- 
ferred to was duly stamped and the stamp 
eancelled, This finding was contested on 
appeal but the point was not desided by the 
District Judge. We'do not, however, propose 
to remand the oase as the appeal isa very 


. old one and we have no difficulty in agreeing 


with the finding of the Trisl Court, on the 


. evidence of Uttam Chand, Р, ҮҮ. No. 8, and 


Radha Kishen, P. W. No, 4, that the balance 
was stamped at the time of the execution. 
There was no reason why it should not have 
been stamped in the ordinary course of 


business, and Counsel for appellants is ine ` 


eorreot in saying that the statement of Dani 
Chand, P. W. No. 2, supports the eontention 
of his clients. We prefer the evidence to 
whieh we have referred to that of Kishori 
Lal,{defendant, and his relative, Girdhari Lal. 

The eaneellation was done by drawing lines 
across the stamp, and it appears to us that 
the drawing of these lines is a suffisiont 
eomplianse with the provisions of seotion 14 
(3) of the Stamp Act. Though the point 
was not actually desided in Piran Ditta v. 
Mangal Singh (1), this was the view taken by 
Rattigan, J., after consideration of Vira- 
bhadrapa v. Bhimaji (2). We for our part 
are unable to see why drawing of lines across 


. а stamp should not be as effectual as any 


: other mode of cancellation, 
“from what has been done the intention to 
- sanoel. is elear, and certainly this is the ` 


provided that 


method of cancellation, adopted by a large 


= number even of literate people. 2 


The other grounds of appeal ara numerous 
but only a few of them have been referred to 
by Counsel. • We may remark, however, that 
the matter decided. by the lower Appellate 
Court on the appeal of the plaintiffs-respond. 


‘ents was в pure question of faot and cannot 


be disturbed on seeond appeal. 1% is nof a 


* [. (3) 108 Р. R. 19C8; 207 P. W. В. 1008, 


(2) 28 B. 432; 6.Bom, L, Е. 486. 


fact as alleged by Counsel that the Court of 
first instanoe did not examine all the witnesses 
for the defendants, as the record shows that 
they ologed their вазе ; and though Counsel 
has argued in a general way that sertain 
letters written by the plaintiffs to the 
defendants are fatal to the oase of the former, 
he has not explained why. He has taken 
exception to the fact that certain interrogas 
tories were issued to one of the plaintiffs, 
but the resord shows that this was done 
only after the said plaintiff had been in the 
witness-box and at the request of defendants 
themselves, 

The appeal faila and is dismissed with costa, 


Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Frest Cryin Appeat No, 27 or 1919, 
June 28, 1920, 

Present ; —Mr. Daniels, A. J. C., and 
Syed Wazir Hasan, A. J. C. 
Musammat BIBI JAL KISHORI— 
DEFENDANT No, 9— APPELLANT 
versus 
Tun Hox’sue Sir Raja MOHAMMAD ALI 
MOHAMMAD KHAN-—PLAINTIFF, 
Pandit HAR SAHAI AND OTHER8— 
Dersenpants Nos, 1, 2 AND 4 To 9— 


RESPONDENTS, 
Civil Procedure Code (Act V of 1908), Os. XXI, 
XXXIV — Mortgage, redemption, right of, emtinction of 
—0, XXI, applicability of —“Sale,” effect of —Ownere« 


. ship, when passes—Lquity of redemption—Subroga« 


tion, doctrine of —One of several mortgagors redeeming 
mortgage, effect of —Charge, creation of, . 


The provisions of Order XXXIV of the Code of Civil 
Procedure do not contemplate an order by the Court 
for the extinction of the right to redeem, where the 


' guit by a mortgagee or by a mortgagor is not founded 


upon a mortgage by conditional sale. [p. 568, col. 2.] 

The provisions of Order XXI of the Civil Procedure 
Code apply to sales ordered under Order XXXIV of 
that Code, and where such a sale is ordered, the 
mere ‘gale’ has not the effect of divesting a person 
whose property has been sold of the ownership of 
his property, because, in many oes, the sale is 
liable to be revoked. It is only when the sale 
becomes ‘absolute’ upon an order confirming it that 16 
has the effect of divesting the person whose property 
is sold of his title to it and of vesting it in the.pur- 
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chaser, Where, therefore, the mortgagor makes 
the deposit under rule $: of Order ХХІ, his equity 
ot redempti m subsists, and the deposit has the effect 
of redeeming the mortgaged property, [p. 563; col 2; 
p.- 61, cols 2. 


The principle of the doctrine of subrogation is 
applicable to the case of the substisution of one 
creditor for another by operation of law, and where 
one of several mortgagors redeems the mortgaged 
Property, thougn he is nota mortgagee, he has a 
charge on tne share of each of the other co-mort- 
gagors in the property. ір. 06 , col. 2; p «67, col ›.] 

Appeal from the decree of the Subordi- 
náte Judge, Bara  Banki, dated the 24th 
February" 1519, 

Baban Aditya Frasad and Jiban Krishna 
Baner i, for the Appellant, 

Syed Zahur Ahmad, for Respondent No, 1. 

JUDGMENT. 

Wazır Hasan, A. J. O.— The properties 
mentioned in List A annexed to the 
plaint, 7 e — 

1. lanna.7.pies share 
in Mauz» Hari; 

2, 45 bighas, 14 biswas in Mauzz Atwatmav; 

З. 54 bighas, 19 biswos also in Atwatman ; 
were mortgaged by Rim Sahai, defendant 
No. 1, and Rem Nidh, defendant No, 2, to 
one Manlvi Fakhruddin by а deed, dated 
the ¿Oth November 1903, and also by 
deeds, dated the “nd Desember 1904 and 
the 3rd October 1905 executed by Ram 
Sahai alone, Ram Nidh seems to have 
disappeared from the scene after having 
taken part in the execution of the first 
deed of mortgage, dated the 30th November 
1903. in execution of a decree for arrears 
of revenue whioh the plaintiff held against 
Ram Sahai the 45 bighas odd in Mauza 
Atwatmau were put np for sale and pur- 
sbased by the plaintiff on the 20th of 

_ August 190» [:ee Har Sahai v. Hon'ble Roja 
Ali Muhammad khan (1)]. 

On the 25th Ostober 1909 Har Sahai, 
his son, Chab Nath, and bis grand sop, 
Mahadeo Prasad, exeouted a deed of mortgage 
in favour of Bibi Jai Kishorj, defendant 
No. 8, in respect of all the three items 
of properties mentioned before and also 
‘some other properties (О 1). On the lst of 
February 19:4 Ram Sabai alone executed 
‘another deed of  mcerigage in favour of 
the same Bibi Jai Kishori in respect of 
the properties whieh stood already mort- 
gaged -to her as well as some other 
properties (O 2), 

(1) 20 Ind, Cas. 266; 16 O. 0, 178, 


36 


with sir lands. 


“in Mauss 


On the 30th July 1914 Ram Sahai 
executed a third deed of mortgage in 
favour of the same lady oreating а 
farther eharge for the fresh loan on the 
same proparties whish wera tha subjest- 
matter of the mortgage of the Ist Fabruary 
1912 (0.3). It wil be seen from the 
sequence of events which have been given 
above that tte plaintiff's pureiase cf the 
45 bighas odd land in Atwatman is prior 
to the inaumbrancees in favour of the 
appellant. But that faot is immaterial for 
the denision of tha question of the Jiability 
of the other two items exoept in so fac 
that it excludes the possibility of any 
'notica! being fastened on the plaintiff. 

Oa the 16th of July 1913 Maulvi Fakhrude 
din lodged his claim in tha Court of 
the Sabordinate Judge of Bara Banki to 
enforee payment of money oharged up-n 
the properties mentioned at the onteet of 
this judgment under his three deeds of 
mortgage noted before. To this suit he 
implsaded, amongst others, the plaintiff and 
the defendeant No. З, Bibi Jai Kishori. 
Fakhruddin obtained the usual deoree for 
sale on the 23rd of Ostober 1913 for a 
sum of Rs. 11,745-12.0. The final deeree 
was passed on the LGth June 1914 and 
eveutually the properties were sold on the 
90:6 of May 1915. The aale was held in 
several lots and different items of the 
properties were purohaged by differant in- 
dividuals all of whom, we are told, wera 
strangers. The plaintiff, then, on his dee 
positing in Cours Rs. 18 415-107 ‘or рау. 
ment to the desree holder, Fakbraddin, 
and Rs. 710 for payment to the several 
purchasers, applied under Order XXI, rule 
84, of the Code of Civil Proosdure to hava 
the sale of the 20;h of May 1915 set 
aside. The order prayed for was passed 
on the 30th of August 1915. The fao!s 
whioh 1 have given іп the above nariative 
are not disputed, f 

The present suit is brovght by the 
plaintiff for recovery of Hs. 12,225-11 5 
principal and Rs, 2,934 interest by sale 
of the 1 аппа 7 pies share with sir jands 
Hari and 54 bighos odd land 
in Mauer Atwatmau, His ease is that each 
of the three items cf the properties was 


liable to sontribute rateably to the debt 


sesored by the mortgages in favour of 
Maulvi Fakhruddin, that. the -amount - for 
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-whioh his property, 2.6, 45  bighas odd 
land, was liable somes to Ks. 1,900, that 
after dedueting thia sum from the total 
amount of money paid by him he is 
entitled to recover the balance by the 
sale of the other two items of properties 
just before mentioned. 

The only serious defence to this sleim 
of the plaintiff was lodged by the defend. 
ant No. 3. 16 is not necessary to set 
out in any detail the various pleas whish 
She raised in the lower Court besause the 
points urged in appeal on her behalf lie 
within a very narrow sompass and these 
I shall notice at their proper places. 

On the question of the plaintiff's right 
to sell these two properties free from 
any insumbranes in favour of the defend. 
ant No, 8, the learned Subordinate Judge 
of Bara Banki gave his finding in favour 
of the plaintiff. On the question of the 
amount of rateable contribution by each 
of the properties, he same to the following 
conslusions :— ii 


Rs. a. Pr 
1. By 1-аппа ".pies share іп Hari 4,568 12 0 
3, By b4 bighas odd lend in 
^ village Atwatmau wa 3,867 8 0 
8. By 45 bighas odd land іп d 
village Atwatmau w 4669 7 б 
He, therefore, held that the plaintiff was 


entitled to Rs. 9,456.4 0 as principal and 
to Rs. 2,802.9.6 interest at the rate of 9 
per cent. per annum. In the result, he 
granted a desree to the plaintiff in the 
following terms :— 

"I pass a deeree for Re, 11,758.13.6 
with proportionate costs in plaintiffs favour, 
Defendants wil pay the deeretal amount 
within six months of this date otherwise 
a il-anna-7-pies  sbare in village Нагі 
&nd.54 bsghas, 19 biswas land in village 
Atwatman as deseribed in the schedule 
attached to the plaint shall be sold. 
Interest from the date of the suit till 
24th August 1919 at 9 per scent. Order 
XX, rule 1, Civil Prosedure Code.” The 
only person aggrieved by this deoree waa 
the defendant No. 3 and eonsequently she is 
the sole appellant before us. 

In suppors of the appeal the following 
points haye been urged by the learned 
Pleader for the appellant : 

(1) That seetion 95 of the Transfer of 
Property Aet (Aet IV 1882) has no applioa- 
tion to this ease, 


. Kunwar (2). 


(2) That even if it has, the statutory 
eharge which the plaintiff may hold in virtue 
of the provision. of that sestion did not 
eome into existence a minute earlier than 
the time of payment whish the plaintiff 
made under Order XXi, rule 89, of 
the Code of Civil  Prosedure and 
that, consequently, the sharge in favour of the 
plaintiff ean be enforced only as subjest to 
the several insumbranses in favour of the 
appellant. 

The argument advanced under the first 
point is that the mortgages in” favour of 
Fakhruddin had been extiguished by, and 
merged in, the final dearee of tha Court 
whioh he had obtained on the 10th of 
June 1914 and, sonsequently, the payment 
made under Order XXI, rule 89, had not 
the effeet of redeeming any mortgage. 
The old section 89 of the Transfer of 
Property Ast provided as follows:— 

"If in any osse under. seotion 88 the 
defendant pays to the plaintiff or into 
Court on the day fixed as aforesaid the 
amount dus under the mortgage, the 
coste, if any, awarded to him, and sush 
subsequent costs as are mentioned in section 
94, the defendant shall (if nesessary) be 
put in possession of the mortgaged pro- 
perty; but if such payment is not so made, 
the plaintiff or the defendant, as the oase 
may be, may apply to the Court for an 
order absolute for sale of the mortgaged 
property, and the Oourt shall then pass 
an order that such property, ora sufficient 
part thereof, be sold and that the proseeds 
of the sale be dealt with as is mentioned 
in section 58; and thereupon the defendant's 
right to redeem and the security shall both 
be extinguished.” Compare, in this son- 
nestion, the resent decision of the Privy 
Counoil in Matru Mal v. Musammat Durga 
Section 89, however, has 
been repealed by the Oode of Civil Pro- 
eedure (Aet V of 1908), sestion 156 and 
Sehedule V, Order XXXIV of that Oode 
now deals with “Suita relating to Mortgages 
of Immoveable Property:” That Order pro- 
vides neither for the extinetion of the 
mortgagor’s right to redeem nor of the 
Security as a result of the passing of the 


(2) 55 Ind. Oas, 969; 47 I. А. 71; 18 A. L. J. 386; 
88 M. L. J. 469: 11 L, W. 529: (1920) M, W.N. 838; 2 
. P, L. R. .Р. C. 75; 22 Bom L. В. 558; 82 aL J. 


0. 
121; 42 A, 964; 27 M, L. T, 319 (Р,0.). 
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final decree either in а suit for sala by 
а mortgagee or in а suit for redemption by 
a mortgagor, where the mortgage is not by 
conditional sale. 

Order XX XIV, rule 5, sub-rule (2), is as 
follows :— 

“Where suoh payment is not so made, the 
Court shall, on application made in that 
behalf by the plaintiff, pass a decree that 
the mortgaged property, or а suffisient part 
thereof, be sold, and that the prooseds of 
the sale be dealt with as is mentioned in 
role 4": and Order XXXIV, rule 8, sub-rule 
(4), is that, “Where sash paymeut is not 
во made, and the mortgage is not by ovn- 
ditional sale, the Court shall, on application 
made in that behalf by the defendant, 
pass a decree, that the mortgaged property, 
or a sufficient part thereof, be sold and 
that the prosseda of the sale (after defraying 
thereout the expenses of the sale) be 
paid into Court and applied in ‘payment of 
what is found due to the defsndant, and that 
the balanae (if any) be paid to the plaintiff 
or other persons entitled to recsive the 
‘same: Provided that the Court may, upon 
good овцве shown and upon anch terms (if any) 
‘a3 it thinks fit, from time to time, postpone 
the day fixed for payment.” On the other 
hand, io а suit for foreslosnre by a mort- 
gages as well as in a suit for redemption 
by a mortgagor when the mortgage is not 
simple or usofrastuary the final decree in 
case of non-payment has the effeot of 
debarring the mortgagor from “all right 
to redeem" [Vide Order XXXIV, rule 3, sub. 
rule Q), and rule 8, sub rule (9)]. These 
provisions of the Code are in complete 
accord with the general rule that the 
mortgagor’s equity of redemption “sontinues 
unless and until by judgment for foreclosure, 
or the operation of the Statute of Limita- 
tions, the eharaster of creditor is ahanged 
for that of owner, or the interest of the 
mortgagor is destroyed by sale either 
under the prosess of the Oourt or of а 
power in the mortgage ineident to the 
sesurity." (Halsbury’s Laws of Hoagland, 
Volame XXI, page 71, seotion 125). 

It may farther be observed that a mortgagor 
may lose his right to redeam also by the effeat 
„ОЁ res judicata, The general rule quoted 
above is recognised by the proviso to sestion 
60 of the Tranafer of Property Aot (Ast 
IV of 1882) whioh is as follows:— Provided 
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that the right oonferred by this sestion 
has not been extinguished by aot of the 
parties or by order of a Court.” (We 
are not here sonserned with ‘act of the 
parties’), Ihave seen above that the pro- 
visions of Order XXXIV of the Code do not 
contemplate an order by Oourt for the 
exfinotion of the right to redeem where 
the suit by a mortgagee or by a mortgagor 
is not founded upon a mortgage by sonditional 
sale 

This naturally brings me to the queation,— 
When does the mortgagor lose his equity 
of redemption? The same question may 
be put in another form, When and how is 
the mortgagor deprived of his ownership 
of the property P For an answer to this 
question we must torn to some other pro- 
visions of the law of prosedure. The 
provisions are to be found in Order ХХІ 
of the Code of Civil Procedure (Aet V 
of 1908). It is now generally agreed that 


. these provisions would also apply to sales 


ordered under Order XXXIV of the Code 
[See Jang Bahadur v, Kuer Kishen (3) and Sita 
Ham v. Bharath Prasad (4)], nor was the 
point disputed at the Bar. The main rules 
of Order XXI with whioh I am оопвегпей 
fall under the heading “Sales of Immoveable 
Property.” А oarefal analysis of these rules 
will reveal that the mere ‘sale’ has not 
the effect of divesting a person whose 
property bas been sold of the ownership 
of his property. The sale is liable to be 
revoked in many eases, It may be revoked 
in the same proaeedings in whieh, it is 
held; (1) when the purchaser makes a 
default in payment (rule 86); (2) on the 
ground of material irregularity or frand in 
publishing or eonduoting it (rule 90); (3) 
on the ground that the judgment-debtor 
had no saleable interest in the property 
sold (rule 91) and alsoon an application 
to set aside the sale on deposit 
(rule 89). An improper sale will have 
no efficacy. In the case of Pooley's Trustee 
м. Whetham (5) Cotton, L. J., in delivering 
the judgment of the Oourt of Appeal, 
observed: — The power of*sale given to 
Mr. Kaye being, therefore, not objestionable, 


(8) 1 О. 0.193, А 

(4)8 0 0. 241, 

(5: (1888.38 Oh D. 11! at p. 123; 55 L, J Oh, 899, 
55 L, T. 888; 34 W, R, 689, 
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is there any objection to the sale? A 
passage was read tous from the judgment 
of the late Vise Chanssllor Stuart in 
Robertson v. Norris (6) stating that the- 
Court will consider the exeroiss of a power 
of sale improper, and will prevent it being 
effectual against the mortgagor if it is 
exercised; not for the purposs of getting 
money whish is due on the mortgage to 
везцте whioh the power of tale is given, 
but for some indireat purpose—a state- 
ment of the law from whish I do not 
dissent." | 

So long; therefore, as tho ‘sale’ ie liable 
to be vacated- no legal sonsequences ean 
flow from it. It is only when it becomes 
‘abeolute’ проп an order confirming it that 
it bas the effaot of divesting the person 
whose property is sold of bis title to it 
and of vesting it in the purohaser (Vide 
Order XXI, rules 92 and v4). Seation 65 
of ihe Code makes it perfectly clear, though 
the purohaser's title on a sale besoming 
absolute has been by that section given а 
retrospestive effect from the date of the 
sale. This is in harmony with the rule 
applicable to a private transfer where tbe 
deed effecting it is required by law to be 
registered. No title passes in such a ease 
without the registration of the dee3, but as 
soon as registration is perfested the transfer 
of the title dates from the date of the deed 
(seation 47 of the Registration Ast—Aat 
Xvi of 1908). It would appear from what 
has been said before, that an order absolute 
in a suit arising out of a mortgage by oon- 
ditional sale and an order sonfirming & sale 
and thus mcking it absolute іп a suit on a 
.Simple or-a usufruotuary mortgage have the 
parallel effest of shutting out the equity of 
redemption in each sase., I may here quote 
the following passage from the judgment of 
Lord Selborne, L O., in the well-known 
вазе of He th v. Pugh (7):— 

“Ав ќо the equity cof redemption, it ів 
sufficient to quote Lord Hardwioke’s words 
in the leading oase of Oasbarne v. Scarfe 
(8); 'An equity of redemption has always 
been eonsidered as an estate in the land, 
for it may be devised, granted or entailed 

(6) (1858) 1- Giff. 421; 65 E. В. 988: 4 Jur. (N 8.) 
155; 1:4 R R. 4*6, 

7) (1881) 6 Q. B. D.*845 at p. 360; £0 L. J. Q. B. 
413; 4à L, T. 527; 2: W. В, 904. 

8117-7) 1 Atk 60з at p. 605; 2 Wh, & T. L. 0, 
th Ed., 6; 46 Е, В, 877, 
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with remainders, and such entail and re. 
maindera may be barred by fine and recovery 
and; therefore, esnnot be considered as 
а mere right only; but such ап ertate 
whereof there may ba aseisin. The person, 
therefore, entitled to the equity of redemp- 
tion is considered as the owner of the land, 
and a mortgage in fee is considered ав 
personal assets,......' The interest in the 
land muat be somewhere and oannot be in 
abeyause, but it is not in the mortgagee, 
and, therefore, must remain in the 
mortgagor. A devises his estate and after- 
wards makes a mortgage in fea; though this 
isa total revooation in law, yet in this Oourt 
it ia a revoaation pro tanto only, {and see 
Blake v. Foster 9)). 

“hig being the position of the title, ав 
long as the mortgage is redeemable, the 
effect of an order of foreelosure abolute is 
to vest the ownership of, and the benefisial 
title to, the land, for the first time, in the 
person who previously was a mere insumb- 
rancer, The equitable estate cf the mortgagor 
is then forfeited and transferred to the mort- 
gagee. Itis transferre] as effestually as if 
it had been conveyed or released. A fore. 
elosure (said Lord Harwieke) ‘is considered 
as в new purehase of the land.’ ‘l'he mort- 
gage being foreclosed ' (raid Sir Wm. Geant) 
'the estate besame absolately his.’ * Ву the 
order made in the foreclosure suit’ (eaid 
Sir Lancelot Shadwell) ‘he besame the abso- 
lute owner.’ Casborne v. Scarfe (8), Si ber- 
schildi v. Schiott (10), Lee Gros т. Oocrerell 
(1.)." am of opinion, therefore, that a mort. 
gagor does not lose his right to redeem unless 
and until the sale has besome absolute. it 
foll:iws that when the plaintiff made the 
deposit under Order XXI, rule 89, he had his 
equity of redemption subsiating and the said 
deposit had the effeot of redeeming the mort. 
gaged properties, 1 overrule the firat point. 

Under the ses»nd point, it is sontended 
that the plaintiff eannot be treated asa re- 
presentative of the mortgages, Fakhr ui din 
and the rights possessed by the latter are not 
available to the former, In support of.this 
argoment the following cases were brouglit 
to our votise :— 

Vasutes Bhikai v. Balaji Krishna (12), 


(9) (1813) 2 Ball & B 402 at p. 403. 

(10 (11814) 3V & B 4 at p 49: 86 E, Б, 806, 
(11) (1 3:) Sim 381 at p. 88 ; 68 E, R, 880, 
(12) 26 B, 500; 4 Bom, R, R, 178. 
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Makhdum Khan у. Musammut Jadi (13), 
Ba Ali Mohammad Khan у. Ocurt of Wards 
В shunpur E«tote (14), Busant Singh v. Ва 
m-shar Buthsh Singh (A5), Jag Mohaa ingh v. 
Sita Ram Singh (16), Mohammad Mohsin v. 
Mohammad Abid (17). 

Vavudev Вһіхаз v. Balaji Krishna (12) —1n 
1272 Р and’ G mortgaged the landin soit, 
In 1882, а consent desree was passed against 
"the mortgagors and in favour of the morte 
gagee. 

Some time after this, but before 1825, the 
desretal amount was paid by V and he alone 
redeemed the property and obtained posses- 
sion, It 18:8 the heirs of ( brought the 
suit out of whieh the appeal arose against 
the representatives of V claiming the half 
share of the land in question. One of the 
pleas in defenee was that V and those 
elaiming under him have been in adverse 
possession for more than twelve years since 
V  redeemed the property. The plaintiff 
relied upon Article 143 of the Limitation 
Aot (Aet XV of 1877). The learned Chief 
Juetise, Sir Lawrence Jenkine, held that "it 
is в sondition of Article 148 that it should 
be one agairst a mortgagee," that a re- 
ceaming oo-mortgagor has a "charge and 
is not a mortgagee” and that, sonsequently, 

he would not be a mortgagee within the 
meaning of Article 148 ” 

Makhdum B han у. Musammat Jadi (13) — 
The facts of this oase were similar to the 
fasts of the Bumbay ease just mentioned and 
the point for decision was exactly the same. 
A Banoh of this Court, consisting of Messrs, 
Soott and Ryver, followed the Bombay 
decision and helithat Artiele 148 did not 
apply but that Article 14+ did toa suit for 
possession brought by one mortgagor against 
his redeeming eo-mortgagor. In the sourse 
of his judgment Mr. Ssott observed as 
follows :— . 

“The redeeming co-mortgagor no doubt 
alone becomes entitled to astual possession, 
if the mortgage was with possession and 
under section 95 of the Transfer of Pro- 
perty Act he has a charge on the share cf 
each of his во mortgagors for the pro- 
portion of the expenses properly in- 


3)90 0.2L 

(14) 4 О C. 259 at p. 264, 

(:5) 70 Ind Cas 767: 160 C. 199, 
( 6) *9 Ind. (ав 186: 20.0. C. 72. 
(17) 62 Ind, Cas, 169; 22 O, 0, 72. 


curred in redeeming and obtaining  pos- 
session, If, as sontended by the appellant, 
а ocemortgagor who redeems the whole 
mortgage, has the same interest in the 
mortgaged property asthe mor!gigee, вед: 
tion 95 would be superfluons and пппебев- 
sary, ag without it he would have the 
right of a mortgagee, whieh is superior to 
а charge on the property. I, therefore, am 
of opinion that by the Transfer of Property 
Aet it was clearly intended that a oo- 
mortgagor redeemirg should have no right 


in the shares of the co-mortgagcr other 


than a charge, aud that he is not а mort. 
gagee or representative of a mortgagee. ” 

Before I proseed further I desire to re- 
cord my oomplete agreement with the 
opinions expressed in the aforementioned 
two cases that, ‘where one of several mort. 
gagors redeems the mortgaged property, he 
has а ebarge ou the share of esoh of the 
other oo-mortgagors inthe property,’ (see 
sestion 95, Transfer of Property Aot) and 
that such a redeeming mortgagor is nota 
mertgagee. 

To the desision of the ease, Raia Alt 
Muhammad Khan v. Court of Wards, Bishunpur 
Estates (14), I will refer later. The desision 
in Basant Singh v. Rameshar Bakhsh Singh 
(15) is not relevant at all to the question 
which I have to deside and, therefore, I 
need not pause to eonsider it, 


The judgment.of Mr. Lonis Stuart in 
Jag Mohon Sing v. Sita Ram Singh (16) has 
no bearing whatsoever on the ease before 
us &nd we do not understand why it was 
quoted at all, The point desided in that 
ease was that section 95 of the Transfer 
of Property Aet dosan not apply to the 
ease of a redeeming mortgagor when the 
mortgage redeemed was а usufruotuary 
mortgage and the redeeming mortgagor had 
not obtained possession. This view is in 
eonsonanse with the desision of the Privy 
Council in Ahmad Walt Khan v, Shamshul- 
Jahan Begam (18) to whieh Mr. Stuart 
bas made a reference in his judgment. 

Mohammad Wohesn v. Móhammad Abid 
(17)— Phe point for desision in that ease 
was one of limitation and the question 
was whether the suit brought by the appel- 


(18 28 А 482.100, W. М. 628 (P. O.: 3 A. Т, J. 
$60; 3 C. D. J 48 : 1 M. I, T. 43; 8 Bom L В. 897; 
16 M, 1, J, 229; 38 I. A. 81; 8 Sar, P, О, J. 918, 
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lant for redemption of a mortgage of Dasem» 
ber 21st, 1856, was governed by Article 
148 or by Article 1:4 of the Indian Limi- 
tation Aet (Ast IK of 1908), The remark 
at page 75—"[tisonly when а puisne mort- 
gagee redeems а prior mortgage that the ques- 
tion of subrogation arises, ” was made with 
reference to the particular fasts of that case 
and does not seem to have been intended 
to define the exact limits of the applica- 
tion of tha principle of subrogation. This 
interpretation is borne out by what follows 
immediately after: “A mortgagor who 
redeems а mortgage by himself cannot claim 
subrogation, nor oan the person who 
sueseeds to his interest.” This sentense 
elinohes the exact point whish the facts 
of that ease gave rise to. It is в well. 
established prineiple of equity that the rule 
of subrogation has no applieation to the 
. ease of а person who pays his own debts 
or diasharges  incumbránees  oreated by 
himself. 

The desision of their Lordships of the 
Privy Council iu Ahmad Walt Khan v. Shamsha 
ul.Jahan Begam (18) was also quoted and 
it was argued that their Lordships of the 
Privy Couneil would have laid it down in 
that ente if it were correct that a oharge- 
holder under section 95 of the Transfer of 
Property Aot (Aot IV of 1882) acquires 
any of the rights of the mortgagee when 
‚Һе has redeemed. This ів an argument 
whioh I am unable to entertain seriously. 
Obviously, the point which I have to deter- 
mine did not arise in the eaae whioh their 
Lordships had had before them and it ia 
impossible for me- to conjecture what their 
decision would have been if it had arisen 
[See the oase of Secretary of State for India 
v. J. Moment (19)]. 

The presise point, therefore, which we 
are oalled upon to deside in this oase 
did -not arise for dceeision and was 
not desided in any of the oases referred 
to, 16 is true, as I have said before, 
that the plaintiff, cannot olaim to Ба the 
representative of Fakhruddin, but it does 
поб. at all follow from this that he has no 
right of his own. What the plaintiff 


(19) 18 Ind, Cas. 22; 40 C. 391; 18 M. L.-T. 63; 17 
О. W. М. 169; (1918 M. W. М, 45; 15 Bom L. В. 27; 
11 A. L. J. 49; 17 С.Т, J. 194; 6 Bur. L, T. 1; 24 M, 
L. J, 459; 7.L. В, В. 10; 40 I, А, 48 (P.O), 


exactly elaims is ‘priority’ of his aharge 
over the incnmbranoes upon which the 
appellant relies and that alaim he sets 
up notin right of Fakhruddin and as hia 
representative but in his own right. This 
brings me to the arnoial point whether the 
plaintiff has suoh a right. A А 

Neither the provisions of sestion 95 nor 
of seotion 82 of the Transfer of Property , 
Aot (Aet IV of 1882) ean ba relied upon 
in support of the right of priority claimed 
by the respondent, No provision of any 
other legislative enactment was referred to 
at the Bar; nor am I aware of any. Bout 
the absense of any snob statutory provision 
cannot and shonld not, in my opinion, 
debar me from dealing ont that simple 
justice to the plaintiff to whioh he is 
manifestly entitled. The obstruction on the 
part of the appellant somes with little 
grace. These two pieses of property were 
saved by the ast of the plaintiff, which, 
though primarily impelled by motive of 
self.protestion, had the effect of averting 
the sale the confirmation of whish would 
bave carried away all, ineluding the ap- 
pellant’s inonmbranees, The payment made 
by the plaintiff tas enabled the appellant 
to avail of ber seourities if she wished. 
subjeet to the equitable oslaims cf the 
former, However it may he, I think that 
I have power to do what tbe appellant is 
unwilling tc sonoede,  Preeisely in eireum- 
stanses of this aafe, the law, whieh is the 
fountain-head of our jurisdiction, gives us 
elear authority to ast aesording to justice, 
equity and good sorssiense’ [Vide seetion 
8, elau:e (g), Oudh Laws Aet (Aet. XVIII 
of 876)1 and I am cf.opinion that I 
would be so soting if І apply the principle 
of suborgation to this esse. There are ro 
elements in the plaintifi’a claim which 
would arrest the application cf ‘hat principle. 
The payment was not made by him as a 
volunteer; he was not primarily bound to 
disebarge the obligation resting on these 
two items of properties, he was obliged 
to do so for proteating his own bit of 
property and he bas paid not only a 
portion of the debt but the whole 
debt. 

Now, what is this right of subrogation? 
This question may bast be answered in 
the language of an eminent indian lawyer 
Sir Rash Behary Ghose: “I now’ pass on 
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to the kind of subrogation of which I am 
mainly going to speak to you to-day, namely, 
the substitution of one ereditor for another 
not by virtue of any попа] assignment 
but by operation of law, a right whish 
does поё depend upon a mere legal fiction 
but upon the most obvious prinsiplé of 
justice and equity, and which is resognised 
‚їп one form and another in almost every 
system of law." (Ghose’s Tagore Law 
Leotures on Law of Mortgage, 4th Edition, 
Volume I, pages 331 and 332), 

The principle of subrogation was applied, 
though not in express terms, by their Lord- 
ships of the Privy Council ‘in the interasta 
of juatioe, equity and good вопваіепве,’ in 
the leading саве of Gukuldass Gopaldase v. 
Rambus Sheochand (20). Their Lordships, 
in considering the doctrine laid down in 
the case of Toulmin v, Steere (21), referred 
to and quoted from the judgment of Vice. 
Obanoellor Hall in Adams v. Angel (22) 
and also from the judgment of Sir George 
Jessel, M. R., in the Court of Appeal in 
the same ease, then they proseeded to notise 
some desisiona passed in India and finally 
observed as follows : — 


"The dostrine of Toulmin v. Steere (291) 


is not applieable to Indian transactions, 
exoept as the law of justice, equity, and 
good eonsoiense. And if it rested on any 
broad intelligible principle of justice it 
might properly be so applied. Bat it rests 
on no such prineiple, If it did, it sould not 
be exeluded or defeated by deslarations of 
intention or formal devices of conveyanaers, 
whereas it is so defeated every day. When 
an estate ія burdened by a suaesession of 
mortgages, and the owner of an ulterior 
interest pays off an earlier mortgage, it is 
а matter of course to have it assigned to a 
trustee for his benefit as against intermediate 
mortgagees to whom he is not personally 
liable, 

"In Indie, the art of conveyancing has 
been and is of a very simple  charaoter. 
Their Lordships oannot find that a formal 
transfer of a mortgage id ever made, or 
an intention to keep it slive ever formally 
expressed, To apply to such а practise 
the dostrine of Toulmin v Steere (21) 

(20; 11 I. A. 126 (P. О.); 5 Sar, P.O. J. 548; 10 C. 


35. 
(21) ( 8 7) 8 Mer. 210- 86 E. R.81;17 В. B. 67. 
d (1877) 5 Ch, D. 634; 46 L, J, Oh, 852; 86 L. Т, 


seems to them likely, not to promote 
justice and equity, but to lead to son. 
fusion, to multiplication of dosuments, to 
useless teshniealities, to expense and to 
litigation. 

"The obvious question to ask in the 
interest of juatiee, equity and good oon. 
86ienoe із, what was the intention of the 
party paying off the eharge? He had a’ 
right to extinguish 16 and а right to keep. 
it alive, What was his intention P If there 
is no express evidenee of it, what intention 
should be ascribed to him ? The ordinary 
rule is that a man having a right to aot 
in either of two ways, shall be assumed 
to have acted ascordiung to his interest. 
In the familiar instanoe of a tenant for 
life paying off в eharge upon the inherit. 
ance, he is assumed, in the absence of 
evidence to the sontrary,to have intended 
to keep theobarge alive. It eannot signify 
whether the division of interests in the’ ` 
property is by way of life-estate and re- 
mainder, or by way of suseessive eharges. 
In eash ease it may be for the advantage 
of the owner of a partial interest to keep 
on foot a sharge upon the sorpus whish 
he has paid," І have seen before that both 
the appellant and the respondent were parties 
to the suit of the first mortgagee, Fakbr- 
uddin, Both had equal opportunities to save 
their respective interests, The appellant 
did not avail herself of that opportunity 
but the respondent did. І ean вопвеїте of 
no jast or even a reasonable ground, and 
none has been suggested at the Bar, for 
giving the benefit of the payment made by 
the respondent obviously for the proteotion. 
of his own interest to the appellant. If 
I allow the sontention of the appellant, 
the result would be that the value of the 
eharge whioh the respondent holds will be 
redused to almost nothing [wee Stevens v, 
Mid. Hants Railway Оо. (23)] 

In the ease of Blackburn Butlding Soctety 
v. Ounle Brooks y Оо. (24) Lord Selborne, 
L. O,, in delivering the judgment of the 
Court of Appeal, after desiding the question 
of the power of borrowing on the part 
of the Sosiety, observed as follows as regards 
the rights of ВапКегв:—' "And .there isan 


(28 (1973) 8 Ch 1084; 42 L. J. Oh. 694; 29 L. T, 
818: 21 W. В 858. 

(24) .1888. 22 Ch. D, 61; 62 L, J. Ch. 02; 48 L. T. 
33; 31, W. В. 98. 
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equitable principle consistent with the law 
of whioh I haye spoken, sonnd in itself, 
and also suffiaiently established by authority 
which may entitle them, nevertheless, to 
some benefit from their seourities; and if 
the facts of the case give them the benefit 
of that equitable prineiple, it is conaistent 
with justiae and with authority to say that 
irregularity of either the form or the sub- 
stanse of their couree of dealing shall not 
stand in the way of justice due to them." 
Again, at page 71: “Regarded in that light, 
it ie eonsistent with the general prineiple 
of equity, that оке who pay legitimate 
demands which they are bound in rome 
way or otber to meet, and have had tbe 
benefit of other people's money advanoed 
to them for that purpose, sball not retain 
that benefit so ss, in enbstanee, to make 
thore other people pay theirdebts, I take 
that to be a prinoiple sufficiently sound in 
. equity; and if the result is that by tbe 
franraction whioh assumes the shape of an 
advance or losn nothing is really added to 


the liabilities of the Company, there bas been: 


' no real transgression of the principle on 
whieh they are prohibited from borrowing. 
Well, applying that in the present care, we 
think that. as far as it вар be made out that 
the moneys which were adysneed by the 
Bankers simply went to pay the legitimate 
debts ard liabilities of Soeiety, the Bar kers 
cught to have the' benefit of their recnrity.” 
This decision was affirmed on appeal [Cunliffe 
Broa's $ Co, т. Blackburn and Di.trict 
Benefit Building Sccie'y (25)]). Lord Blaek- 
burr, in delivering the judgment of the House 
of Lords, made the following observations:— 

“ Any persons, whether the Bankers or avy 
one else, might pay cff the creditors and 
stand in the shoes of the oreditor who is paid 
off ..,48 I have already intimated, there 
воша nof, in my opinion, have heen any 
dbjection made against the slaim of a person 
who, whether at the-request of the managers 
or without it, and whether a Banker or not, 
paid off one to whom the Society was liable, 
gnd either by express or implied bargain 
purchased the claim of the person who was 
paid off. He would not be entitled to claim 
as lender of the money; but he would he 
entitled to olaim as assignee of the creditor 
whom he had paid off. . 

125) (1884) 9 A, 0. 867; Beh. Jef Ch. oh 62 L. T. 
925; 88 W, R. 809, р 
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" The Court of Appeal, in the present ease, 
held that thongh there was nothing that 
amounted to an assignment to the Bankers of 
the claims of those who were paid off by the 
money advaneed, yet if it sould be shown that 
sush claims were in fast paid off thereby, 
there. was an equity in substanes to give 
them, the Bankers, the same benefit aa if 
there had been such an assignment. This 
ів an important decision. 16 reams to be 
justice; whether itis teshnieal equity is a 
question which, I think, is not now before 
this House.” 

In the oase of Neath Building Society v. 
Luce (26) Ohitty, J. said as follows :— 

"Tae second question arises in working | 
out the equity of the person who has lent to 
the Society sums in excess of their borrowing 
power, Such sums it is olear he cannot 
recover on the oontraot of Joan, but it is also 
established that he has an equity cf rubropa- 
tion whieh is ^xpreneed by Lord Selborne in 
Blackburn Building Soc ety v. Cunl ўв Brooks 
& Оо. (24) as а right to be re paid such 
portion of the am^nunt lent as went to pay 
the legitimate debts of the society. To this 
extent tbe lender i» entitled to stand in the 
shoes of the areditors. Bot that ease alao 
contains а further illustration of thia right of 
the lender. If the Sooiety has made advanees 
to members ont of the amount lent, and 
obtains cesurities in respect of these advapeee, 
then the lender is eatitled also to have the 
benefit of these eecaritles." 

I may also refer to the judgmevot of Romer, 
J,in the ease of Chetwynd v. Allen (27) cf 
Warrington, J.. in Butler v. Rice (28) of 
Mockerise, J, in Gurdeo Singh v. Ohandrikha 
Singh '29) and of Stanley, C. J., and Banerji, 
J,io Har ^ rosad v Roghvnan ton Prasad (80) 
in support of the view which [am taking in 
this case. 

The general rule, therefore, ia that ‘one who 
&dvanees money to pay off a charge becomen 
in equity a transferee of the charge and 
intends to keep it alive.’ This is well ese 


А 


(28) (1890: 43 Ch. D. 158: 69 L. J. Ch. 8j; 61 L. T, 
611 af p. 615: 38 W. Н. 122, 

(27) (1899) 1 Ch. D. 868; 68 L. J. Ch. 160; 80 T, T. 
110; 47 W. R, 200. 

28 (1910, 2 Ch. D. 277; 79 L. J. Ch. €5% 103 L. Т, 

94 

(29 1 Ind Cas. 91°: 38 О. 193; 50. L. J. 6'1. 

'?0 Ind, Cas. 825; 31 A, 166; 6 A. L 5 07 
and -832, . Dt . 
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pressed by Sir Rash Behary Ghose at page 
348 of bis book already referred to: — 

© Striotly speaking, therefore, when one of 
several mortgagors redeems a mortgage, 
he is entitled to be treated as an assignes of the 
security which he may enforce in the usual 
way for the purpose of re imbursing himself 
It is true seation 95 of the Transfer of Property 
Ast allowa only a sharga on the interests 
of the oo-mortgagors. Bat whatever may be 
the true construotion of this unskilfully 
drawn and olumsily worded sestion, I venture 
to think it does not impose any new burden, 
and tbe charge would have the same priority 
as the security whish has been redeemed on 
the principle that tbe benefit of subrogation 
may be alaimed by any person who redeems 
a mortgage on an estate in wbish be is only 
partially interested, Tenants for life, lesseee, 
and purehasers of a part of the mortgaged 
estate, all some within this rule, and are 
entitled to enforce any seaurity redeemed by 
them agaiust other persons interested in the 
equity of redemption for their proportion of 
the mortgage-debt.” The result is that the 
second point taken on behalf of the appellant 
also fails. 
` The learned Pleader for the 
respondent drew our attention 


plaintiff. 
to section 


84 of the Transfer of Property ` Aot 
(Act 1V of 1882). That seotion in 
terms does поб aovanse the case of the 


plaintiff avy further than that all the three 
items of properties are liable to sontribute 
rateably to the debt of Fakhruddin. It, 
however, seems tobe settled law “thas the 
owner of one of those properties who pays 
off the mortgage shall have a sharge on 
another for вру portion of the debt. [Vide 
Ваа Ali Mohammad Khan v. Court cf Wards, 
Bishunpur Biete (14 ]. The rule 1з stated 
by Fisber in bis Law of Mortgage, Sixth 
Е litior, gestion 1347, in tbe following 
words:— The се of the equitable dos- 
trines of contribution and marshalling is 
shortly as followe:—if several estates, whe- 
ther of one or of several owners, be mort 
gaged for or subjest equally (and not one 
as surety or sollateral security for the 
other) to one debt; or if the owner of 
several estates, having mortgaged one of 
thew, eharges his real estate with ordevires 
it in trust for payment of his debts and 
the estates  deasend or are devised to 
different persons (for the rule will not hold 
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where еў some tothe same perreh) and 
though one of them pass by а speeifie 
and the other by a residuary devie; the 
several estates rhall contribute rateably 
teing valued for the purpose, 
after dedusting from евоһ estate any other 
ineumbranee by which it is affected; and 
а vendor’s lien being reckoned like any other 
ineumbranse." But that each item of tha 
property is burdened with a abarge for 
the proportionate amount is not enoughfor 
the suessss of the plaintiff's elaim. The 
real question is one of ‘priority’ as against 
the ineumbranoces existing in favour of 
the appellant. This question I have already 
answered in favour of the respondent. No 
other point was argued before ue. 

I would dismies the appeal with ocostn. 

Danists, A. J. C. —I agree that the appeal 
must be dismissed with costs. Where the 
sale to be set aside has taken place in 
ехвепііоп of a mortgage dearee a proceed. 
ing under Order XX!, rule 89, is essentially 
a preceeding by way of redemption. This 
is evident from tbe fast that the ваја js 
set aside not on paymert of sale price but 
of the  deeretal amount, Tre plaintiff's 
right to get the sale ret aside arises in 
virtue of his having an interest in tbe 
cquity of redempti. n of a portion of the 
mortgaged prorerty, ramely, 45 bghus cf 
Atwatmau whieh he purehased in exeontion 
of a simple money decree. This im, tbere. 
fore, a ease in whieh опе of several mort. 
gagors has redeemed the mortgaged pro- 
perty sard obtained possession thereof and 
ir, as ihe learned Subordinate Judge has 
rightly held, exactly covered by aeotion 95 
of the Transfer of Property Aot, 

The only other qnestion is the point of 
time from whieh the plaintiff's charge is 
to be reokoned, This is not stated in 
section 95, but the trre answer clearly ів 
that it is the date from which he beoame 
а co mortgagor, i. e, the date ofhis pur. 
ehase. Once be has acquired a right to 
redeem he cannot be made liable for 
subsequent inoumbranees to whioh he was 
not a party. The interpretation contended 
fcr by the appellant, namely, that hia 
charge is subsequent to any inoumbranoes 
by the owvers of other portions of property 
right up to the date when the sale was 
set aside, would lead to resulte, on the fase 
of them, inequitable and absurd. Suppose 4 
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and Bare owners of two properties mortgag- 
ed to О, and that О is about to take pro- 
seedings to enforse his mortgage. А is 
in а position. to redeem В is noi, B 
proceeds to 
Security of his property until the equity of 
redemption is worth nothing. Olesrly A's 
charge cannot be made subjeot to these 
later incumbrances. It would be useless 


giving obarge on the property of the ao~ 


mortgagors if the latter are to have it in their 

power at any time to render the right value. 

Toss, I 
Appeal dismissed. 


LAHORE HIGH COURT. 
First Civit, Aregan No. 1801 ок 1917, 
January 19, 1921, 

Present;— Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justise Wilberforoe, 
MUHAMMAD SHAFI AND OfHERE— 
PüAINTIFFS— ÀIPZLDANTS 
versus 
ABDUL RAHIM—DerFenpaxt— 


RE-PONDENT. 
Civil Procedure Code (Act V of 1908), s. 92—Collee- 
tor, duty of— Failure of Collector io consider matiers 
indicated im section— Sanction, validity of, 


hough it is desirable that a Collector, before 
Pons “sanction for a suit under section 92 of tho 
Civil Procedure Code, should consider whether iho 
trust is a public trust, whether there are prima facie 
grounds for holding that there has been a breach 
of such trust and whether the persons suing are 
persons who have an interest in the trust, yet 
hisfailure to consider these matters, does not in 
any way invalidate a sanction granted by him. 


First appeal from the decree of the District 
Judge, Delhi, dated the 24th April 1917, 

Mr, Aziz Ahmad, for the Appellants, 

Lala Исі Sagar, R. S., for the Respord- 


on UDGMENT.=The pleintiffs in this ease, 
who claim to be the Mutwallis of a mosque, 
sucd for the removal of the Imam, actual 
possession of the morque and other reliefs, 
They obtained sanotion for the suit under 
gestion 92, Civil Prosedure Code, from the 
Collestor, but this sanction was held by the 
Distriot Judge not to bea proper sanotion in 
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Jaw and the suit was, therefore, dismissed ag 
not maintainable. Against this deeision the : 
plaintiffs have appealed. 

The Grat point raised is that the Court-fee 
viz, Hs. 10, is insuffieient. The Oourt.fee 
payable is admittedly that paid in the firat 
Court, and Mr. Moti Sagar for the respondent 
elaims that the appeal should, therefore, 
be dismissed, He refers especially to 
Lek Ram v. Rami Das (1) as an 
authority in his favour. In this case, 
however, the question of Qourt-fee came up’ 
before the admitting Judge and that Judge 
then expressed his doubt as to the Court-fee: 
payable and ordered the question to some 
before the Division Bensh hearing the oase. 
In these sircumstancee, we eonsider that tho 
appellants were to some extent justified in’ 
postponing the payment of Court-fee which 
they deslared before the admitting Judge 
that they were ready to pay as dirested, 
We have, therefore, direoted that the full 
Court fee shall be put in by 4 р, м, to-day, 
and as Counsel undertook that this will be 
done, we proceeded to hear the appeal. The 
Oourt.fee waa duly paid, 


As for the merits of the ease, it is elear 
that the Colleetor in giving sanetion in по 
way exercised his judgment: as to whether 
the case was one in whioh he should grant 
sacotion, His order was to, the effeet ibat 
it was his praofice never to refuse permissicn 
unless thrre was a likelibood of the breach 
of the peace ог cf publio trust funds being 
dissipated in useless litigation or unless tke 
matter was go politioally important that A 
decision by exeentive authority was prefer- 
able. From bis order it is clearthat he did 
not consider whether the persons suing were 
persons who had an interest in the trust or 
whether the trust was a publie trust and 
whether there were prima facie grounds for 
holding that there had been в breach of push 
trust. The District Judge held that his 
omission to consider eneb points waa a vital 
defect and that the sanotion wog not a valid 
one. He based his deeision on Sajedur Raja 
Ohowdhury v. Gcur Mohun Das (2) and Mr. 
Moti Sagar for tbe respondent has argued his 
care cn the same lines, Section 92 itself, 
however, requires ro partisular eonsideration 
of any of the above questions by the Collector 


(1) 57 Ind. Cas. 216; 1 L 234. 
(2) 24 C, 418 at p, 428; 12 Ind, Dec, (м, з.) 940, 
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and the remarks in Sa:edur Raja Ohowdhuri 
v. Gour Mohan Das (2) are entirely obiter. 
Mr. Moti Sagar has baen able to refer us to 
no authority that the Colleetor is required in 
his order to show that he has considered the 
points referred to in the Calontta judgment, 
and there is no other authority of any Indian 
Court in favour of this proposition, While, 
therefore, we agrea with the remarks of the 
Calentta High Court to this extent that it is 
desirable that a Colleotor before giving sano- 
tion should exercise his judgment on the lines 
indieated we do not consider that а failure 
to do во in any way invalidates the sanotion 
granted. 


We, therefore, assept the appeal and re- 
mand the ease for decision on the merits. 
Costs will be sosts in the eause and the 
Court-fea paid in this appeal will be re. 
funded. . 


Appeal accepted, 


BOMBAY HIGH COURT. 
ORIGINAL Civic Jvatspicrion Suits Nos. 910, 
911, 912, 955, anv 955 or 1920, 
August 8, 1920, 

Present: —Mr. Justice Setalvad. 

Tag BOMBAY MUNICIPALITY — 
PLAINTE 
tersus 


M. DAMODAR BROS. AND OTAERS— 


Derenpants. 

Land Acquisition Act (I of 1894), 58 16, 31,47—City of 
Bombay Municipal Act (ILof. 8), в 9: —4Acquisition 
of lund by Government on behalf of Municipal Commis. 
sioner of Bombay—Land when vests in Commissioner— 
Monthly tenancy, whether determined—“ Vest”, meaning 
of—Procedure—Bombay Rent (War Restriction) Act 
(П of 1918), в. 9, applicability оў, to land acquired 
under the Land Acquisition Act. 


The interest of & monthly tenant in property which 
is being acquired under the Land Acquisition Act 
comes to an end when the property vests in the 
Collector under section 16 of the Act. The effect of 
the acqaisition and the resultant vesting is equally 
effective and complete in the case of acquisition 
undertaken by Government on the application of the 
Commissioner under section 91 of the City of 
Bombay Municipal Aot, Гр. 578 col, 2.] 
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The vesting contemplated by section 91 of the City 
of Bombay : unicipal Act із such as would result 
under the Land Acquisition Act. |р 572, col v ] 

Section 9! of the City of Bombay Municipal Act 
pro tanto modifies the provisions in the Lend 
Acquisition Act so as to vest the property in the 
Corperation on payment of compensation awarded 
instead of in the Government and, therefore, no 
transfer from Government to the Corporation is 
needed. [p. 574, col 1] 

The provisions of section 3! of the Land Acquisition 
Act do not apply in the case of acquisitions made by 
virtue of the provisiuns of section 91 of the City of 
Bombay Municipal Act and payment of the com. 
pensation amount bythe Commissioner is enough, 
(0574 col .] = 

he Vrown is not bound by the provisions of an 

Act unless directly or by necessary implication 
referred totherein, and for this purpose the ( rown 
means not only the King but also Officers of State 
acting on behalf ofthe Crown in discharge of their 
executive .duties. The provisions of the Bombay 
Rent Act, therefore, cannot affect the rights and 
powers of Government and their Officers under the 
Land Acquisition Act. [p 676, col. 1.] 


The Bombay Rent Act was not intended to apply 
to premises acquired under the Land Acquisition Act 
for public purposes. The whole object of such an 
acquisition is to get the land immediately for useful 
public purposes and it would be defeating that abject 
to lay down that the public body acquiring the land 
is not entitled to immediate possession The general 
provisions of the Rent Act cannot be held by 
implication to repeal and override particular and 
special enactments like the Land Acquisition Act 
and the Municipal Act. [p. 574, col. 2] 


Sir Thomas Siraugman, Advocate. @ 
for the Plaintiffs. i eneral, 


Mr, Mulla, for the Defendants in Sai 
а 8 in Suit Nos, 
К Pahan for the Defendants in Suit 


Mr. Оойтат, for the Defend i i 
Sa endants in Suit 


Sun A Mehta, for the Defendants in Suit 


JUDGMENT.—In the year 1917 the 
Monicipal Corporation of the vity of Bombay 
adopted in its final forma seheme for the 
widening of Oburchgate Street and Armenian 
Lane within the Fort of the Oity of 
Bombay, and for the development of that 
portion of the Fort whieh ‘was under their 
consideration ever since 1914, and deter. 
mined for that purpose ќо sequire oertain 
properties abutting on those streets, Having 
failed to acquire the properties by private 
agreement with the owners thereof, it was 
considered neoestary to have resort to the 
provisions of seotion 91 of the Ойу of 


ball 
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Bombay Munisipal Ast. The Munisipal 


Commissioner, with, the approval of the 


Standing Committee, moved the Government 
of Bombay to acquire these properties on 
behalf of the Corporation under the Land 
Acquisition Aet. The Government of Bom- 
bay thereupon, on the 23rd of July 1917, 
notifed the acquisition of five plots in 
Armenian Lane ealled plots I to V (Exhibit 
A). On the let of December 1917 the 
Governor in Council issued the  nesessary 
notifieation for the a:quisition of seven plots 
situated in Churehgate Street, oalled the 
plots Vi to KIL in the said notification 
(Exhibit B). Exhibit H is the plan showing 
. the nature of the scheme and the properties 


to be asquired. The plota marked I to V. 


on the plan are covered by the notification 
Exhibit A, and the plots marked Ví to 
Kli on plan Exhibit H are comprised in 
notifioation Exhibit В. The properties 
involved in this litigation are properties 
V and Vion the plan Exhibit H. Property 
V is situated in Armenian Lane and property 
VL is situated at the janstion of the Churoh- 
gate Street and Esplanade -Road. Sir 
Mahomed Yusnf was the owner of both 
these properties avd he had let the said 
properties to one Diveshwar Purshotam 
under the lease, dated 12th of Desember 1917 
for a period of three years from the lat of 
November 1917. 

After the properties were notified fór 
acquisition as stated above, the Oollestor 
proceeded to determine the compensation 
payable to Sir Mshomed- Yusuf in respeot 
of these properties, The persons claiming 
{o share in the compensation to be awarded 
were, Sir Mahomed Yusuf, the Gresham 
Life Assurance Sosiety, who elaimed certain 
easements on the properties acquired, and 
Government, to whom certain annual pay- 
ments were made for the land. The lessee, 
Diveshwar, had no claim to sbare in the 
eompensation to be awarded, because by 
olause 16 of his lease, it was provided that in 
case the buildings were required by any publio 
body or Government, the lease was to bs nall 
and void. 

By the time the proseedings before the 
Collestor terminated, but before his award 
was actually publishe’, the Exeeutive En. 
gineer of the Municipality and Sir Mahomed 
ҮовоЁ came to an agreement that was 
embodied in the oorrespondenge Exhibit 
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D, whereby, in consideration of Sir Mahomed. 
Yosnf agreeing to pay the portion of the 
ecmpensation payable to the Gresham Life 
Assurance Sosiety and to Government and 
his further agreeing not to elaim from the 
Munieipal Corporation the compensation 
payable to bimself, the Municipility agreed 
to convey to Sir Mahomed Yusnf the residue 
of the land acquired from him after retain- 
ing the portion necessary for the purpore 
of widening the street and also in addition 
serfain strip of land whioh the  Munioi- 
pality were to get under the arrangement 
with the Wadia Trust being the owners 
of property No, XI. Sir Mahomed Yaruf 
also agreed to pay the aosts of any suit 
or suits that the Munieipality might have 
to file for the purpose of  ojesting the 
oscupants of the ssid premises. The above 
arrangement was approved by the Munieipal 
Corporation, but no copveyanse has yet been 
given to Sir Mahomed Yusuf, 

The Executive Engineer informed the 
Colleotor of the abcve arrangement and - he 
thereupon, on the 2ith of November 1919, 
published bis award (whieh was ready in 
July but the publication of whieh was 
postponed besause of the negotiations that 
were going on between the Munisipality 
and Sir Mahomed Yusuf) whereby he 
fixed the amount of osompensation at 
Ra, 19,84,948 and apporticned the came as 
follows:-— 


Hs. 
Sir Mabomed Yasut ... 19,61 ,652 
The Gresham Life Assur- 
ange Sosiety 21,300 
Government is 1,996 


By his letter cf the same date, thé Col- 
lestor forwarded the award to the Мипівірві 
Commissioner and requested him to arrange 
to send his Surveyor, on the 4th of 
December 1919, to receive sharge of the 
land from the Oolleetor’s Surveyor. On 
the 8rd of December 1919, the Executive 
Engineer forwarded to the Collestor two 
oheques of Sir Mahomed Yusuf for the 
amoonta payable respeotively to the Greshem 
Life Assuranee Society and to Government. 
The Colleetor raid those amounts to the parties 
eorgerned, : 

On the 9th «f£ Dasember 1919 the Col. 
lector’s Surveyor and the manager of Sir 
Mahomad Yusuf signed Exhibit M, wherein 
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ib is resorded that they bad respeatively 
handed over and taken charge of plots 
Nos, V and VI. Oa the same day the 
Collestor's Surveyor wrote a letter (Exhibit 
N2). to Mr. Jamshedji Fitter, the 


Asquisition Officer of the Munisipality, and ` 


sent along with it what is called a charga- 
receipt for these properties and the same 
was signed by Me. Fitter and the Colles. 
tor's Surveyor (Ezhibit J), whereby it is 
: recorded that they had respectively taken 
&nd handed over sharge of the said plots. 

The Municipality, by their letter of the 
22nd of Vesember 1919, required the 
oosupants of these properties who were 
monthly tenants of the said Diveshwar to 
vacate the premises in their ossupation by 
the 3lst of Desember 1919. Some of the 
oesupants have vacated the premises in their 
ossupation and others have remained on the 
premises on the understanding with the 
Manieipality that they would vacate on а 
fortnight’s notice, The defendanta dis- 
regarded the said notices and the Мопіві- 
pal Corporation has filed these suits for 
recovery of possession from the present 
defendants, and the second plaintiff Sir 
Mahomed Yusuf has been joined as oo- 
plaintiff out of caution, as the plaint says, 
by reason of the agreement with him, The 
defendants in Snit No, 910, Messrs, M. 
Damodar Brothers are the ossupants of 
premises comprised in No. V on Exhibit 
H, and the defendants in Suita Nos. 911, 
912, 955 and 956 are oosupants of premises 
somprised in No. VI It was agreed that 
all these suits should be tried togather as 
many of the points arising in these cases were 
common, 

Several questions of law were raised 
and were argued at considerable length by 
Counsel appearing for the various parties. 
It is contended on behalf of the first plaintiff 
that, by virtue of the provisions of seation 
91 (2) of the City of Bombay Municipal 
Ast, the properties vested absolutely in the 
Corporation who thereby  sequired all 
exitting interests in the property and that 
‘such vesting gets rid of everybody, that 
the provisions of the Rent Act do not apply 
in tbe .case of the ooenpants of suoh 
premises and thst, even if the Rent: Aat 
applies, thereis satisfastory евпве for the 
resovery of possession. It was sontended 
for the defenee, (1) that thera was no 
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vesting of the premises in dispute in the 
Corporation, b:oause the provisions of the 
City of Bombay  Munisipal Aot and the 
Land Acquisition Aet bad not been complied 
with ; (2) that when property vests in the 
Corporation under eestion ¥l of the City 
of Bombay Municipal Aot sueh vesting is 
not of snok an absolute character as the 
vesting in Government under seotion 16 
of the Land Acquisition Aot; and (3) 
that, in any event, the Bombay Bont Aot 
applied, and that, under the siroumstances 
of the oase, there was not suffisient cause 
for ejeeting the defendants within the 
meaning of the proviso to sestion 9 of the 
Bombay Rent Act. The speoial oironmstances 
regarding the different defendants were also 
gone into in support of the contention 
that if desrees were passed in favour of 
the Corporetion the defendants should bo 
given considerable time for giving pc8session 
in order to enable them to make other 
arrangements. 

Under seotion 16 of the Land Aequisition 
Act, 1894, when the Ooilestor has made 
the award he may take possession of the 
land whieh shall thereapon vest absolutely 
in the Government free from all monum- 
brancer; and, under seation 47, i£ the Oolleotor 
is opposed or impeded in taking pcssession 
of the land, he ean exforce the snrrender 
himself, if he is a Magistrate, or, if not & 
Magistrate ean apply to the Commissioner 
of Police to  enforoe such surrender, It 
is not denied that the interest of a monthly 
tenant somes to an end when the property 
vests in the Collestor under section 16, 
The effeot of the acquisition and the resultant 
vesting must, to my mind, be equally 
effective and eompletein the вазе of ьсапивилоп 
undertaken by Government on the application 
of the Commissioner under section 91 of 
the City of Bombay Manicipal Aot, Reliance 
was plased on the faot thas, woe seoiion 
16 of the Land Acquisition Aat and ses. 
tion 4l of the city of Bombay improve. 
ment Trust Aot spoke of vesting absolutely 
and free from all enoumbrdnses, seation YL 
ofthe City of Bombay Munisipal Act 
merely used the expression ' vest. Вас E 
think that when the Municipal Aot provides 
for acquisition by resorting to the Lard 
Acquisition Act the vesting contemplated is 
syah as would result under the latter Aat, 

It was contended that under section 16 
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of the Land Acquisition Ast the properties 
sould only vest in the Government and as 
the Government had not conveyed the 
properties to the  Uorporation, the latter 
had acquired no title to the properties and 
referense was made to the provisions of 
Part VII of the Land Aoquisition Aot 
whioh deals with acquisition of land for 
Companies and it was pointed out that 
seation 41 sontemplated the transfer of the 
noquired land by Government to the Company 
concerned, 1 think sestion 91 of the City 
of Bombay Manisipal Aat pro tanto modifies 
the provisions in the Land Asquisition Aot 
so as to vest the property in the Corpora. 
tion on payment of compensation awarded, 
instead of in the Government and, therefore, 
no transfer from Government to the Corpora- 
tion is needed. 


It was contended, further, that, inasmuch 
as the Collector had not tendered payment 
of the  eompensation awarded to Sir 
Mahomed Yusuf and had not paid it to 
him as required by sestion 3i of the Land 
Acquisition Ast, the  Oollestor was поб 
entitled to take possession and hand it 
over to the Municipality, I do not think 
the provisions ofsestion 3l apply in the 
oase of acquisitions made by virtue of the 
provisions of section 91 .of the City of 
Bombay Munisipal Aot and payment of the 
compensation amount by the Commissioner 
is enough, 


It was next eontended that in faet no 
possession was taken by the Oolleotor and 
handed over to the Municipality and that 
Exhibits 2, M, N and J were merely 
paper transactions. I am unable to regard 
these as merely paper transactions. Moreover, 
in the case of acquisitions under seotion 
91 of the City of Bombay  Munioipal Aot 
I do not think the taking of possession by 
the Collestor and his handing over the 
same to the Municipality is neeessary. As 
I have pointed out above, the property 
vests direotly in the Corporation without 
the interventipn of Government or the 
Collestor,and when the property is во 
vested in the Oorporation, they are entitled 
to take possession, whioh they are seeking 
to do by these suits, 

Then it is contended that, inasmuch as 
the compensation awarded to Sir Mahomed 
Yusuf has admittedly not been paid and 
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the arrangement arrived at with him had 
the effeot to avoid such payment, even if 
i6 was not entered into for that very pur- 
pose, the provisions of sestion 91, olause (2), 
were not somplied with and the property 
did not vest in the Corporation When 
the  Colleetor informed Sir Mahomed 
Yusuf of his award on the 24th of Novem 
ber, Sir Mahommed Yaenf replied to the 
Collestor on the z3rd of Desember 1919 to 


‘the following effeot :— 


" I beg to state that my olaim for com- 
pensation amounting to Re. 19,61,052.0-0 as 
mentioned in the award has been satisfied 
by reason of the arrangement arrived at 
between the Maunieipal Corporation and me 
and which is embodied in my letter to the 
Munisipal Executive Engineer, dated the 
29th September 1919 and his letter to me, 
dated the 5th November 1919,” 

Ithink. the money was to all intents 
and purposes paid to Sir Mahomed Yusuf, 
although the money did not actually change 
hands as the Municipality retained the same 
as the price of the land that they had 
agreed to convey to Sir Mahomed Yusuf, 
The Manisipality sould have given a oheque 
for the amount to Sir Mahomed Yusuf 
and he sould bave immediately returned it 
to them in fulfilment of his agreement. 
Suoh a formality was unnecessary. І, there- 
fore, hold that the property, the, subjest- 
matter of these suite, vested absolutely in 
the Munisipal Corporation and that such 
vesting put an end to all interests in the 
property, 


Then, the question arises whether in such 
a case the provisions of the Bombay Rent 
Aet apply. I think that the Bombay Rent 
Aot wasnot intendéd to apply to premises 
acquired underthe Land Acquisition Act for 
publie purposes. The whole object of susah 
an acquisition is to getthe land immediately 
for useful publio purposes and it wonld be 
defeating that object to lay down that the 
publio body acquiring theland is not en- 
titled to immediate possession, The general 
provisions of the Rent Aot cannot be held 
by implieation to repeal and override 
partionlar and spesial enactments like tha 
Land Acquisition Ast and the Municipal 
Ast; Dodds v. Shepherd (1). As already 


(1) (1876) 1 Ex D. 75 at p. 78; 46 L, J, Ех, 457; 84 


‘la T, 858; 24 Үү, R. 322, 
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pointed out, under section 47 of the Land 
Aequisition Act the Collestor is empowered 
to summarily enforee surrender of posses- 
sion without the intervention of any Court 
and the Rent Act cannot override that 
provision, Moreover, the Crown is not 
boand by the provisions of any Act unless 
direstly or by necessary implication re- 
ferred to therein and for this purpose the 
Orown means not only the King bnt also 
Officers of State astiug on behalf of the 
Crown in discharge of their executive duties, 
The provisions of the Rent Aot, therefore, 
eannot affect the rights and powers of Gov 
ernment and their Offisers under the Land 
Acquisition Aot, 

But whatever that may be, assuming 
that the Rent Aot applies, I have no doubt 
that the premises are required by the 
Corporation for a satisfactory oause, The 
evidenes of Mr, Maskison, the. Exeoutive 
Engineer of the Munisipality, shows that 
the whole ssheme of thewidening of the 
Churchgate Street and Armenian Lane hanga 
together and they cannot get on with the 
scheme till they get possession of the pre- 
mises, the subjest-matter of these suits. 
Plots Nos. І, 11, III and IV are all eleared 
now and а good number of the tenants of 
"plots Nos, V and Ví have agreed to remain 
on the premises in their cesupation on 
the understanding that they would vacate 
on forty-eight hours' notice and some of 
them to whom sush notices have been 
served have already vacated. It is, there- 
fore, absolutely nesessary for the Muniei- 
pality to get possession of the premises 
овопріеӣ by the defendants in these suits 
in order to enable them to carry out the 
whole scheme and to fulfil their obligations 
under the agreement with Sir Mahomed 
Yusuf. The plans submitted to the Muniai- 
pality by Sir Mahomed Yusuf for the 
development of the areas that would go 
to him have been passed and the buildings 
assording to these plana вап only be son- 
struoted if the Manioipality oan obtain 
possession of the premises, the subject. 
matter of these suits, $ 

There is no doubt that with regard 'to 
some of the defendants, it is considerable 
hardship that they are requirad to vacate 
the premises in their oosupation. This, is 
partisularly the «ase with Messrs. M. 
Damodar Brothers, the defendants in Suit 
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No, 910, and Messrs, D, Masropolo and 
Co, the defendants in Sait No. 917, 
Bat where ару scheme of large publio 
utility, such as the Manisipality have 
undertaken in this instanoe, із to be carried 
out, individual hardship of this character 
is unavoidable. Mr, Maakison deposed that 
when the scheme is fally earried out, the 
Ohurshgate Street and Armenian Lane will 
be considerably widened, to the great aon- 
venience of the songested publio traffic in 
those streets andthe development of this 
quarter will provide double the letting 
spase for offices of what is available at 
present. 

It is contended that the notise given by 
the Municipality on the 2204 of Dasember 
to vacateby the 3lst of December 1919 
was not а sufficient notios and that, there. 
fore, these suits must fail and that the 
Municipality oan sue for possession only 
after giving a month's notice to vacate. 
The lease of Diveshwar, as already pointed 
ont, terminated on the acquisition and on 
snsh determination the monthly tenancies 
of the under-lessees, the defendants, also 
came to an end, Thereafterthey remained 
on the premises merely as tenants on 
Bufferause and they were not entitled toa 
month’s notise, 

It is contended that the Municipality 
should at present take possession only of 
the portions astually required to be thrown 
into streets to be widened. Even if this 
were praotieable, it would upset and virtual- 
ly make it impossible to carry out the 
whole ssheme whieh involves re-selling of 
the areas not actually thrown into the 
streets for the purpose of oarrying out the 
soheme esonomioally and benefisially in the 
publie interests. Seotion 296 of the City 
of Bombay Municipal Aot expressly ет. 
powers the Manisipality to acquire in addi- 
tion to the land actually required for widen- 
ing any publis street all sush land and 
buildings outside the intended regular line 
of such street as it shall deem expedient 
and to sell sueh additional.land, 

Only a small portion of the premises 
ossupied by Messrs. Javeri and Оо, the 
defendants in Suit No. 911, is to be 
utilised in widening the Armenian Lane, 
but the rest of the area the Manisipality 
have agreed to give to Mongini Brothers in 
consideration of their removing the portion 
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of their premises within the set-back line 
in the O^urchgate Street, except a little 
strip whioh they have arranged to give to 
Sir Oowasji Jehangir, the owner of plots 
Nos, VIL aud VIII, as part of the arrange- 
ment with him. There is really no hard- 
ship in the oase of Messrs. Javeri and 
Со. They have hired other premises 
into whieh they have already removed part 
of their offises and stook, With regard to 
Messrs. Doaramai and Co., the defend- 
anta in Sait No. 955, and the 


Limited, the defendants in Suit No. 956, 


there is no particolar hardship. With 
regard to Messrs. M. Damodar Brothers 
and Messrs. D.  Maeropolo and Со, 


as well as with regard to the other defend. 
ants, it must ba remembered that they 
had ample warning about their being requir- 
ed to vacate their'premises, The notifioa- 
tions for the asquisition of the properties 
osgupied by them were promulgated аз early 
in:1917, aud they must be perfeotly aware 
that the asqaisition was baing  prooseded 
with. A petition on bebalf of various 
osoupants, inoluding some of the defendants 
in these suite, was addressed (о the Munisi- 


-pal Oorporation praying that the time for 


‘to 


.gion thereof to the first plaintiff. 


demolishing the buildings. ia Churohgate ` 


Street be extended (Exhibit К), Oa the 
9th of September 1919, the Standing Com- 
mittee resolved not to comply with the 
reqiest of the applicants and, on the 3rd 
of November 1919, the Vorporation deslined 
interfere, and the applicants were 
informed of this on the 7th of November 


- 1919. The applicants presented а petition 


to Government and, on the 5th of February 
1940, the Government refased to comply 
with the request of the applisants to delay 
the scheme (Exhibit L). 
oumstanoes, 1 think that the Munioipality 
must sueseed and the defendants should ba 
ordered to vasate the premises in their 
occupation and to band over vasant posses. 
In view 
of the fact, however, that there is monsoon 
at present, І direct that exesntion of the 
decrees be stayed till the beh of Ostober 
next. The defendants must pay to the 
firat plaintiff compensation for use and 
oscupation as prayed in. the plaints in the 


-yespestive suits from the Ist of January 
+1990) except in the ease of the defendants 
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in Suits Nos, 910 and 955 of 1920 who 
must pay aueh oomponsa ion from tha Ist 
of Febraary 1920, The defendants must 
pay the esta of the first plaintiff, The 
second plaintiff has, I believe, not inourred 
any separate coste, . but if he hae, he 
must bear his own costs, 16 was really осі 
neseasary to have joined him as plaintiff. 


Appeal allowed, 


LAHORE HIGH COURT, 
Sroonp Civiu APPBaL No. 23 or 1917, 
January 27, 1921. 
Present; —Mr, Jastioa Brnad way and 
Mr. Јачісе Abdal Roof. 
NARAIN SINGH ano ANOTHER —PLAISTIFES 
~— APPELLANTS 
versus 
WARYAM SINGH AND OTHER S= 
DER ANDi NT Reap ON DENTS 
Pre-empticn, evasion of—Exchunge, validity of. 


The law of pre-emption may be evaded by any 
legal moana, and there і: nothing illegal in a man 
bseoming a proprietor in a village under an exchange 
where he avprehends that a sale effected in his 
favour would be pre-empted. [p 578, col 1.] 


Sesond appeal from the deeree of the 
Distriot Judge, Ferczapore, dated the 18th 
Dacember 1916, reversing that of the 
Subordinate Judge, 2nd Olass, Ferczspore, 
dated the 25th August 1916. 

Mr. Aas Ahmad, for the Annellants, 

Tbe Hon’ble Pandit Shea Nurain, R. B., 
for Respondents Nos, 2 and 3. 

JUDGMENT.—The plaintiffs in this casa 
are residents of Badui Jaimal Singh, They 
instituted a suit for possession by pre- 
emption of 235 kanals, 18 marlas.of land 
situate in their village on payment of 
Rs. 4,500 whish they alleged to be ita 
market-value. The land in anit had 
originally belonged fo Ganda Singh, a 
résident of the plaintiffs’ village, and had 
been parted with by him to Chet Singh 
and Saemukh Singh, residents of Dhindsab, 
under a desd of oxchangs, dated the 15th 
Marsh 1915. The plaintiffs alleged that 
although this deed purported to be a deed 
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of exchange, -the transaction was really a 
sale under the guise of an exshange. The 
Trial Court accepted the view advaneed by 
the plaintiffs and.granted them a deeres 
for possession of the said land on payment 
of Hs. 8,655, Against this decree Chet 
Singh and Sarmukh.Singh preferred anappeal 
to the District Judge who same to the 
sonslusion that the transaction had not 
been -shown ќо be anything other 
than what the deed desoribed it to be, that 
is, that it had not been shown to be a 
sale, and the plaintiffs’ suit was thereupon 
dismissed. -They bave now come up to 
this Court in second appeal, and on their 
behalf. we have heard Mr, Aziz Ahmad, while 
Mr. Sheo. Narain bas.addressed us on ` behalf 
of the respondents. 

The .dosument . before .us, whioh was 
exeouted on the 15th Maroh 1915, is, in 
its terms,.olearly and unmistakably а deed 


of exchange. It purports to exehange 
235 kanals, 18 marlas of land situate 
in .Badni belonging to Ganda Singh 


for.225 kanals, lY marlas of land situate 
in Dhindsah ‘belonging .to . Chet Singh and 
'"Sarmukh Singh. . Ganda. Singh’s land-was 
under mortgage: 154 .kanals, 8 morlas were 
ander mortgage to Chet Singh and Sarmukh 
Singh for. Rs 2,400. The remainder, 81 
kanuls, YO. marlas, was, (together with other 
land with -whish. this transaction is not 
consernéd) mortgaged to one Jaimal Singh 
‘for R3.4,500. The period for this mort. 
‘gage was ten years, of whish seven yeara 
still remainsd. Oa the day following the 
execution of this deed, Ganda Singh mort- 
gagad the land he had taken from Chet 
“Singh and Sarmukh Singh in Dhindsah to 
.Ohet Singh and Sarmukh Singh: 157 kanale, 
8 marlas were mortgaged for Rs, 4,9 75.8.0 
“the term being ten years: 78 kanals, 10 
. marlas wera left in possession of Chet Singh 
„апі Sarmukh Singh and were to remain 
in their possession until such time as 
Ganda Singh redeemed the mortgage in 
.favour of Jaimal Singb, referred to above, 
and thus released the 81 kanuls, 10 marlas 
whish -were in possession of Jaimal Singh 
as mortgagee, Mr. Azz Ahmad, who 
.argued his slients’ ease with great ability, 
eoutended tha‘, inasmash as Ganda Singh 
did -not get possession of any of the land 
in Dhindsah and as the mortgage of 157 
kanals, 8 marlas of the Dhindsah land for 
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Hs. 4,928.8-0 was far in exoess of the real 
value of the land, ib should be held that 
the parties tò this deed of exchange 
intended the transaction to be a sale, the 
sonsideration being the sum of Rs. 4,928.8 0. 
He sontended that the sireumstanses disclosed 
the faot that Ganda Singh would practically 
never be able to redeem this Dhindsah 
land, having regard to the excessive charge 
thereon, and that, therefore, it should be 
regarded as olear evidence indicating that 
he intended to sell that land, In support 
of his contention our attention was drawn to 
Gul Muhammad v; Sabz Ali Khan (1), There, 
в deed of exchange was exeonted on the 19th 
January 1912 under whioh Khair Muham- 
mad, sto., exohanged certainland with land be- 
longing to Gul Muhammad. On the 21st 
January 1912 Khair Muhammad,eto., sold the 
land they had taken in exchangefor Rs, 13,100. 
On these fasts it was held that the inten- 
tion of -the patties was to effect a sale 
snd поё an exchange. After giving due 
weight to Mr, Az'z Ahmad's contention, we 
are unable to hold that the present oase 
is on all fours with the ore relied on 
by the learned Counsel In that ease there 
was a complete sale of the land takenin 
exebange, while in the present sase the 
land taken by Ganda Singh has.not been 
sold. He is entered in the revenue records 
as the owner and possesses all the pro- 
prietor’s rights in the land. The land he 
gave situated in Badai was, as stated 
above, heavily enanmbered. Not unnaturally, 
Chet Singh and Sarmukh Singh got the 
eneumbranaes on the land taken by them 
transferred to the land given to Ganda Singh 
in exohange. As faras we can see, Ganda 
Singh was in presisely the same position 
‘qua the land taken by him as he wasin 
.regard to the land that he gave in 
exshange. We agree with Mr, Sheo Narain 
in his contention that, so long as the mort- 
gage continues, it  oannot be held to be 
.irredeemable, As pointed out by the learned 
District Judge, the real values of the land 
-in question are not known, . For the pur- 
рсвөз ·оЁ the deed of exchange, the parties 
"fixed: а sum-of Hs. 5,500 as the value of 
„their respective lands. We agree with the 
earned. District Judge .in thinking that 
tbis valuation was - purely an arbitrary one 


0 49 Ind. Cas, 275; 104 Р, В, 1918; 140 Р, І, Е, 
918; : 
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and cannot be regarded as eonelusively fixing 
the real market value. 

Chet Singh and  Sarmukh Singh have 
made no seeret of the object they had in 
effesting this exehange. They frankly ad- 
mitted that they desired to obtain a 
footing in Mauza Badui and were unable 
to do so by buying land therein, the reason 
being that any purchase made by them 
would be open to a pre emption suit, In 
order to attain their end, they thought out 
this method of evading the law of pre. 
emption, It has been repeatedly held that 
the law of pre.emption may be evaded by 
legal means, and there is nothing illegal 
in effeating an exohange. We agree with 
the learned District Judge in holding that 
the present transaction has not been shown 
to be other than what it purports to be, 
tiz., ап exebange, and we, therefore, dismiss 
the appeal with eosts, 


Appeal dismissed, 


BOMBAY HIGH COURT, 
Бесохр O1vi Аррклі No, 8&2 or 1919, 
August 16, 1920. 
Present:—Mr, Justice Shah and 


Mr, Justiee Crump. ‘ 
AMBALAL SARABHAI~— PrAINTIFF— 
APPELLANT 
versus 


Tar AHMEDABAD MUNIOIPALITY 


— RESPO^DENT. 
Bombay District Municipal Act (1II of 1901), в. 46, 
cl. -i — Rules and Bye-laws of Ahmedabad Munici- 
pality, rule 74, whether ultra vires— Provisions of rule 
not convplied with, effect of, 


Rule 74 of the Rules and Bye-laws of the Ahmed- 
abad Municipality is not ultra vires [p. 579, col. | J 

‘lhe effect of thatrule is that, for any particular 
year, the Municipality is entitled to such amount as 
house and property tax as is determined by the begin- 
ning of the year, and not to any increase that may 
he determined at any time during the year [р. 5:9, 
coL 1. 

а the Municipality increases a tax without 
complying with thg provisions of rule 74, the 
assessee is bound to pay only that amount which was 
fixed for the next preceding year and any excess 
levied by the Municipality can be recovered by him, 
[p. 680, ool, 1.] 


Sesond appeal from the decision of the 
Joint Judge, at Abmedabad, in Appeal No. 77 
of 1916, modifying the desrea passed by the 
Subordinate Judge, at Ahmedabad, in Civil 
Suit No 502 of 1902. 

Mr. Dhirajlal K. Thakore, with him Mr. 
Ratanlal Ranchoddas, for the Appellant. 

Mr. N, К. Mehta, for the Respondent. 

JUDGMENT, 

Saas, J.—This appeal arises ont of а suit 
to recover eertain taxes said to have been 
illegally levied by the Ahmedabad Manisi- 
pality. In the lower Courts the osse has 
been disposed of on somewhat different 
groonds, but in the result a refund of the 
excess of the drainage-tax elaimed by the 
plaintiff is allowed, but a refund of the 
house and property-tax is not allowed. In. 
the appeal before ns, a refund of the exsess 
amount levied in respeet of the house and 
property-tax for the year 1911 49 ів olaimed 
on the ground that rule No. 74 of the 
Rules and Bye-laws of the Ahmedabad 
Munieipality, whioh were in forse at the time, 
has not been eomplied with. It is stated 
that the assessment list with the proposed 
alteration for the year 1911.19 was 


‘publisbed in April 1911, and the notice of 


the proposed inerease in the tax was given 
to the plaintiff by tbe Munieipality on the 
2Jth of June,- The plaintiff objected to the 
enhansement on the 12th July, but a 
demand was made for the enbaneed &mourt 
on theleth July. A further protest was 
made by the plaintiff on the 30th July 
and his objeotions were heard and disposed 
of in December 1911 by the officer authoris. 
ed to deal with such objections. Ultimately, 
a notice of demand was served on the 
27th January 1912 and the amount claimed 
by the Manisipality for the year 1911-12 ` 
was paid nnder protest, I mention thesa 
dates as stated on behalf of the plaintiff 
and ооё challenged on behalf of the defend- 
ant with respeet to the proposed enhaneo- 
ment relating to one property though the 
whole amount levied was in respest of 
several properties, These dates in substanee 
are applicable to the full demand made 
by the Municipality with referenee to all 
the properties, ss to whieh a refund is 
elaimed. 

Tae two grounds arged in support of this 
selaim for refund bafore пз are that, under 
8eotion 65, sub-sestion (4), thera was по 
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proper autbeniisation of tbe list in so far 
as the officer required by the clause to sign 
the list did not do'so; and, sesondly, that 
the provisionr of rnle 74 were not somplied 
with nt all. As regards the first objestion, 
I do not think that there is any substance 
in it, It may bethat if the list is not 
signed it could not be secepted as con- 
elusive evidence as provided by sub-section 
(о). But I donot see how the mere faot 
that the offiser did not sign the list sould 
affeat the question as to whether the levy 
was legal cr not, particularly when the 
amount fixed under the list ia not challenged 
before us, 

The sesond objection which is based on 
rule 74 seems to me to be good. The rules 
in question were originally framed under 
section 32, olause (A), of Bombay Aot IL 
of 1684, and under seotion 2 of the present 
Distriat Munioipal Act these rnles were in 
force in 1911, This position is not 
shallenged on behalf of the Municipality. 
If the rule is not ultra tires it is olear to 
my mind, from the provisions of this rule, 
that. the intended increase in the house and 
‘property tax was to be notified to the 
houee-owners eonaerned before the Ist of 
Maroh, All objections to the proposed in- 
'erense were to be lodged in writing 
in the  Munioipal Office before the 
15th Marcb, and the investigation was to 
be completed before tbe 156 of April and 
“the payment of the tax for the offisial 
year was to be considered due on that date. 
That іе, in the present case, if the pro- 
visions of this rule had been duly followed, 
by the Ist of April i911, all objections 
should have been considered and the amount 
payable for the year 1911.12 determined. 
The effect of the rule seems to me to be 
that, for the year 1911-12, the Municipality 
would be entitled to such amount as is 
determined by the beginning of the year 
and not to any inoraase that may be 
determined at any time during the year, I 
am unable to agree with the lower Appel- 
late Oourt on this point. The question is 
not whether the levy of the tax is illegal 
apart from rule 74, but the question to 
my mind is as to what was due to the 
Municipality by the present plaintiff by way 
of house and ргорегіу-ќах assording to 
law. The rule distinatly indieates that the 
amount payable for the year is the amount 


fixed at the commencement of the year. 
Unless the inereased amount was determin- 
ed in the manner contemplated by rule 74, 
the only amount that sould be ssid to be 
due by the owner for 1911-12 was the 
amonnt which was fixed for the next 
preceding year. I do not see anything 
unreasonable in this rule, and, if it is son- 
Sistent with the provisions of the present 
Act, I am of opinion that it should be 
given effect to. If effect is given to it, it 
follows that the levy of the inoreased tax 
for the year 1911.12 was not justified. As 
a last resort, Mr. Mehta has urged on 
behalf of the Municipality ‘that this 
rule is ultra vires and ineonsistent with 
the provisions of Aot ILE of 1501, In 
support of this argument, he relies upon 
section 67, sub-sestion (2), On a careful 
consideration of the seheme of the sestions 
63, 64, 65, 66 aud 67, it is olear that under 
Sub-seetion (2) of seotion 67 it is permissible 
to the Munieipality to deal with the matters 
arising under sections 64, 65, 66 after the 
commencement of the offisial year in ques. 
tion. But there is nothing in the Ao: to 
Show that the matters intended to be dealt 
with under section 65 must necessarily be 
dealt with after the commencement of the 
official year. For instanae, section 66, sub- 
seation (3), provides that any alteration 
made under that sestion shall have the 
same effeot as if it had been made on the 
earliest day inthe current official year in 
which the siroumstanca justifying the altera. 
tion existed, Though section 66 does not 
apply to the present саве, sub-sestion (3) 
illustrates, to my mind, that when the 
Legislature intends that, even though the 
alteration is made after the commencement 
of the year, 15 should take effect on the 
earliest day in the partioular offisial year 
in which the esiroumstance justifying the 
alteration exists an express provision to that 
е воб is made. There is no such provision 
with reference to matters arising under 
gestion o5; and that indicates, in my 
opinion, that it was open to the Maunioi- 
pality to have sush a rule'as No. 74 with 
referense to matters arising under sestion 
65. In presoribing the time when the 
objections were to be made by the house- 
owners and dealt with by the Munioipali- 
ty, there was nothing inconsistent with 
the provisions of the Distrist Municipal 
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Act of 1901. It isalso olear бо my mind 
“that these provisions аз to time, when a house- 
owner isto reosive notiss of the intended 
inerease and his objestions relating to the 
increase-are to ba decided, are within the 
seope of the powers of the Muniovipality 
‘to make rules eonserning the levy of the 
“taxes. The words of clause (1) of sestion 
46 are wide enough to justify восі а rule; 
“and, though we are not striotly concerned 
with the question as to whether this rule 
‘was intra vires under the Aot of 1884 it 
“seema to me that, under clause (A) of 
'gestion 32 of tha Aot of 1884, 16 was oom- 
"pétent to the Munisipality to have such a 
rule regulaing the levy of the house and 
property-tax. It is oslear that this rule 
‘was binding upon the Municipality as well 
as upon the house-owners; and tha non- 
'somplianos with .that rule ontitles the 
‘plaintiff to résover what has been levied by 
"way, of house and property-tax in exeess 
of ‘what was payable “at the beginning of 
‘the year, whioh would ba the amount 
fixed for the next preceding year. The 
‘gorrectness of the amount claimed by the 
‘plaintiff is not ehallenged on behalf of the 
" Munisipality. 

The oróss-objeotion with reference to the 
‘refund of the drainage-tax has not been 
"pressed. . 

I would, therefore, vary the decree of the 
"lower Appellate Court by allowing to the 
‘plaintiff the sum of На. 413-5.6 claimed in 
“this Besond appeal. The plaintiff to have 
his coste throughout. 

. The cross objestion is 
` eoste, 

Оксир, J, — I agree. 


dismissed with 


Decree varied, 


: LAHORE HIGH COURT. 
MISOELLANKOUS Se00ND Отт, APPEAL 
No. 1023 or 1920, 

January 22, 1921, 

. Present: —Mr. Justioe Martineau. 
MUHAMMAD SAID—Daranpant 
— ÁPPELLANT 

27. . tersus 
SHAH NAWAZ AND ANOTAER— 
Pusintirr3 J, RUSTOMJI— 


Darexrpant— RESPONDENTS. 
А “Punjab Pre- emption Act (I of 1918), я, 18 (о)— 
Agricultural land, what is, 
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The mere factthat a plot of land is assessed to 
land revenue would not make it agricultural land, 
unlessit is proved that the plot is ocoupied or let 
for agricultural purposes or for purposes subservient 
to agriculture. Гр. 531, col. 1.] 


Miscellaneous sadond appeal from the order 
of the District Judge, Lahore, dated the 2nd 
March 1920, reversing that of the Subordi- 
nate Judge, First Class, Lahore, dated the 
5th of July 1919. 

Lala Tiroth Ham, for the Appellant. 

Mr. M. Obsdulla, for the Respondents. 

JUDGMENT.—The plaintiffs sue for 
possession of a piese of land in  Mauza 
Shish Mahal by right of pre-emption. They 
at first treated the land as urban land 
and claimed pre-emption on the ground of 
vieinage. The defendant denied that the 
custom of pre emption existed in the locality 
in which the land was situate. The plaint- 
iffs then, with the permission of the Court, 
amended the plaint and slaimed pre-emption 
on the ground that the land was agricultural 
and that they were land-owners in the 
village, while the vendee was not, and they 
added, in the alternative, that if the land 
were held to be а residential site in the 
limits of the town of Lahore they were 
entitled to preempt on the ground `of 
vieinaga. 

The Subordinate Judge found that the 
land was not agricultural, but was urban 
immovesble property, and also that the 
custom of pre emption was not proved to 
exist in that locality, so he dismissed the 
suit, 

On appeal the Distriot Judge has held 
that the land is agrioultural, and he has 
remanded the ease for disposal of the other 
issues, The vendee has filed a seoond appeal 
in this Court. 

A preliminary objection is taken on 
behalf of the respondents that the appeal 
does not lie, on the ground that the ques- 
tion involved is one of oustom, but I do 
not agree with the contention. The Distriot 
Judge has not givenany decision on the 
question whether the eustom of pre-emption 
exists in the losslity, but has desided only 
that the land is agrisultural land within 
the meaning of the Pre-emption Act, The 
finding is one of law, and an appeal from 
the order of remand lies under Order XLII, 
rule 1 (a) of the Civil Prosedure Code, ; 

І do not attach much importanae to the 
firat ground of appeal, in whioh it is oog- 
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tended that the plaintiffa should not have 
been allowed to amend their plaint. The 
fast appears to be that they were not 
certain themselves whether the land was 
urban or not, and when the yendee disputed 
the, existence of the ouatom of pre-emption 
in the losality they thought it advisable 
to put forward alternative claims. I see 
no objection to the amendment of the 
plaint. 

On the question whether the land in 
suit is-agrioultural I differ from the finding 
of the lower Appellate Court. The land 
ia no doubt assessed to revenue, but in the 
last Settlement it was inoluded in the 
category of residential or building sites aud 
assessed at arate higher than that which 
is ebarged for agricultural land. It has 
not been proved: that the land is ossupied 
or let for agrisultural purposes or for pur- 
poses subservient to agriculture, and it із 
improbable that this small plot, only about 
13 marlas in. area, san be used for pasturing 
oattle. I hold, therefore, that the land in 
snit. is not agricultural land. 

The remaining points taken by the 
plaintiffs in their appeal in the lower 
„н Oourt have not yet bean determin- 
ed. 

í accordingly aosept the appeal, set 
aside the order of the lower Appellate Court 
and remand the sase to that Court for а 
fresh decision of the appeal before it. 
Court-fee on tha appeal in this Court to 
be refunded. Other costa will be costs in 
the case, 

Appeal accepted, 


BOMBAY HIGH COURT, 

Fiest Civit Arrear No. 70 or 1919, 

August 4, 1920. 

Present :—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Fawaett. 
LAXMAN MADHAVRAO JAHAGIR. 

DAR — DEFENDANT — APPELLANT 
versus 
BHAGVANSINGH NABSINGBHAU 
NAV ALURKAR—Poantive —Reepoxpent, 

Vendor and purchaser— Agreement to sell—Death of 
wvendor— Possession delivered to vendee by minor 
widow of vendor, effect of—Adopted son, whether can 
eject vendee, — 


A vendor having died after an agreement of role 
was executed but before the completion of the sale, 
his minor widow received the purchase-money from 
tho vendee and delivered possession of the property 
to the vendee Subsequently, the widow adopted the 
plaintiff who brought a suit to eject the vendee : 

Held, that the suit must fail. (p. 582, col. 2.] 

First appeal from the desision of the, First. 
Class Subordinate Judge, at. Dharwar. 

Mr. Tyab (with him Mr. К, B. Kelkar), 
for the Appellant. 

Mr, P. B, Shingus with him Mr. G, Е, 
Mudbhav!, for the Respondent. 

JUDGMENT. 

Macteop, 0. J.—One Narsingbhau was. the 
ownerof the suit property. On the Sih of 
January 1904 he entered into an agreement 
with the defendant in this suit to sell the 
property аё the rate of Ra. 175 an aere and, 
received Rs. 100 as earnest-money and agreed. 
to pass a regular sale-deed. Thereafter, ha 
was attasked by plague and died before the, 
sale deed sould be executed. On the 30th 
of September his widow executed a sale-deed 
in favour of the defendant putting him in 
possession of the property. The considera- 
tion for the suit-property, at the vate of 
Rs. 175 an aere, was Rs, 1,807. Rs. 100 
having been paid, the balance left was 
Вз. 1,267, Тһе sonsideration paid by ths 
defendant is said to have been made up 
as follows. He took over the mortgage due 
by the deceased in favour of one Arandibai 
for Rs. 1,000, and the interest then due 
amounting to Rs. 215 and a debt of Hs, 75 
due to Government on aesount of taga.s 
making altogether Rs. 1,290, rather mora 
than the actual balanos due, The widow 
at that time was a minor and, therefore, 
under section 7 of the Transfer of Property 
Aot, not being sompetent to contract to sell 
the property, she was not asompetent to 
transfar title, Thereafter, she adopted the 
present plaintiff who brought this suit in 
1915 against the defendant to resover pos- 
session with subsequent mesne profits of 
the suit-land and. for other relief, 


The learned Judge held that the plaintiff's 
adoption was proved, that NZndubai waa a 
minor when the sale-deed (Exhibit 26) was 
passed, that the agreement to sell the land 
in suit by Nandubai to the defendant was 
proved, and that the sale deed was passed 
by Nandubai, bis widow, in pursuance of the 
said agreement. Bat he found that the 
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Bale-deed was obtained by the defendant by 
misrepresentation as stated by the plaintiff 
in the sesond paragraph of the plaint, and he 
finally eame to the conelusion that the plaint- 


iff could eontend that the sale was invalid. 


on assount of thé minority of Nandubai and 
on &ecount of the misrepresentation as alleg- 
ed by the plaintiff. Не passed a deeree in 
favour of the plaintiff for possession if he 
paid within six months Hs 1,600 to the 
defendant as compensation for the sancella- 
tion of the sale-deed. 

Now, when the agreement to sell was 
passed by Narsingbhau, the defendant acquir- 
ed a right toa sale-deed on payment of the 
balance of the purahase- money, and if Narsing- 
bhau had put the defendant into possession 
of the property without giving him a sale- 
deed, then, under the Full Bench decision of 
Bapu v. Kashinath (1), if at the time when 
the agreement was still eapable of specific 
enforeement the vendor sued to resover 
possession it would be a valid defence that 
the vendee had been placed in possession of 
the property and was willing to perform his 
part of the agreement. The learned Judges 
eonsidered that where & vendor, who has 
eontracted to sell immoveable^ property and 
has under the contract put the prospective 
vendee in possession, repudiates the fiduciary 
obligation with regard to possession, he 
eould not sue the latter in ejeetment if ‘the 
vendee was willing to complete the purohase. 
The learned Judges also stated as follows 
at page 112;* “ We are of opinion that а 
guit for specific performance is поё the pur- 
chaser’s only remedy, and that he may, in 
the eireumstanees stated in the question, if 
there are no other fasts cperating to his 
prejud:ee, successfully plead bis contrast of 
sale andthe possession acquired under it,” 
1 presume that means, the vendee in posses- 
sion under a sontrast of sale is not obliged 
to sue for spesifia performanes and san 
resist any attempt by the vendor to ejeot him 
unless there are other faste, such as fraud or 
misrepresentation, whieh may operate to his 
prejudise. Ther, is the defendant's position 
in this saze inferior to that of the defendant 
in the oase I have cited, merely hesause he 
waa put into possession by the widow of the 
vendor and not by the vendor himself? No 

(1) 39 Ind. Cas. 108; 19 Bom. L. R. 100 at p. 132; 
.41B. 488. —— 

* Pago of 19 Bom. І, I, —[ Ed.) 





doubt the sale-deed sannot be sonsidered as 
effecting a transfer of the property in the 
legal sense of the word. Bat there conld 
be no objeetion to the widow putting the. 
purchaser in possession and reseiving the 
purchase price and so far oarrying out the 
contrast which had been entered into by 
her husband, and I вапооё say that the 
widow herself sould have successfully aned 


.the present defendant for possession suppos- 


ing she had not adopted. It must follow 
then that the present plaintiff, her adopted 
gon, is in no better position than the adop- 
iive mother, nor is he in any better position 
than Narsingbhau would bave been if he had 
given possession to the rurehaser in his life- 
time. That appears to me to be tbe true 
answer to the question arising in this oare, 
and there ie, therefore, noneed to consider any 
of the points whiah have been dealt with by 
the learned Trial Judge. In any ease 
it cannot be said that there sre ary 
equities in favour of the plaintiff. We 
are dealing with a transaction  wbieb, 
apart from the validity of the sale-deed, 
was sompleted in 1904, Althoogh after 
his adoption the plaintiff was still of tender 
years, he must have known, long before the 
suit was filed, about this transastior, and 
it was only in 1915 when, as the learned 
Judge points out, the value of thie pro- 
perty had insreased toa considerable extent 
that he sought to take advantage cf the 
faot that his adoptive mother passed a sale- 
deed before che attained majority, in order 
to defeat the defendant's rights. , 

In my opinion, the deeree of the learned 
Judge must be reversed and the suit dis. 
missed with costa througbout. 

The oross-objestions are dismissed with 
costa. 

F.wogiT, J.—I think the main question 
in thisappesl ie, whether the present care 
falls under ihe Fall Bench rulingin Bapu 
v. Kashinath(1), or whether it has been rightly 
distinguished from that ease by: the lower 
Court, To satisfy the conditions of the 
principle laid down in that ease it is, first 
of ell а requisite that the argeement to sell 
the propery to tbe defendant shall stijl 
be capable of spec fis enforcement. On this 
point | think the contention: that sash a 
sui: Бу the defende: t wovld not be time- 
barred is sorreet. The oase is, of оопгғе, 
governed by Articole 113 of the Indian 
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Limitation Ast, under whish the presaribad 
period of threa years begins ta run from 
the date fixed for parfarmansa or, if no 
sush date is fixed, when tha plaintiff has 
notisa that performauss is refused. 
this ease the written contrast, Exhibit 26, 
fixed no date for the performanoe, and the 
oral evidenes as to that important term 
of the soutrast ія sonflisting and mast, I 
think, ba exsluded under section 92 of the 
Indian Evideuse Ast. Then, the only 
question is, when was it that the plaintiff 
had notise that verformanss of this sontrast 
was refused P He had, in fast, a conveyance 
exesutad by the widow and he sannat, in 
my opinion, ba said to have had any 
naties that performanss was rafuzed within 
the meaning of this. Artiola 113 until the 
plan was raised that his annveyanoa was 
void as having baeu exesuted by a minor. 
There is no evidense that the defendant 
knew that the widow actually was a minor, 
and it would be giving a vary inequitable 
meaning to the words if it were held, 
besause the conveyance to. sell was void, 
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tion attaches algo to any legal representative 
of the vendor who haa sontraoted to sell. Also, 
on prinsiples of equity, it seems to me that the 
legal revresentative should be under the 
same obligation and not өвваре it merely 
besause the original vendor haa died, 
Consequently, I do not think that the 
lower (Court was right in holding that 
this Fall Beneh ruling is distinguishable, 
because it was not the seller, but the 
seller's widow, that put the defendant in 
possession. It is not, I think, right to 
say that delivery of possession by the widow 
was non-existent in the eye of the law. 
It was an actoal delivery of possession and 
it was a delivery of possession under a 
fiduciary obligation annexed to the ownership 
of the property. 

Therefore, I think, the ease falls under 
the Fall Bensh ruling and I agrae in allowing 
the appeal. 

Decree reversed, 


that, when the sonveyanse was exeauted, : 


there was a refusal to perform the contrast 
to sell, To that extent, therefore, I think 
the вазе must be held to fall within the Fall 
Bensh ruling. 

The next question that arises im, whether 
the basis on whioh that ruling resta applies 
to the present «ase, It ig held in the 
judgment of the Fall Banoh that, "where... 
vendor, who bas eontrasted to sell immove- 
able property and has under the sontrast 
put the prospestive vendse in possession, 
sues the latter in ejestmont, he renudiates 
if the veudee is willing to eomplete the 
purshase, the fidusiary obligation arising out 
of the sontract and annexed to the ownership 
of the property, and seeks to treat the 
vendee as & trespasser. Onoa it is resognized 
that the plaintiff is violating his filusiary 
obligation, it is elear that the Court cannot 
grant him the relief whish he seeks, for 
it will not aid him in oommittiug a breash 
of trust and his suit must fail; the 
defendant is no trespasser, but is in Dassossion 
uuder the sontrast whieh the volain*iff has 
bound himself to oarry out" This fiduaiary 
obligation is there spasifisilly dessribed 
as arising out of the contrast and annexed 
tn the awnarahio nf the peanarke, and if that 
із а gorrest description, that fiduciary obliga. 


MADRAS HIGH COURT." 
Огт, Arrears Nos, 247 ann 266 or 1918. 
August 4, 1920. 
: Present: —Sir John Wallis Kr., Chief Justice, 
and Mr, Juatiee Seshagiri Aiyar. 

Тн АрркА No. 247 оғ 1918 
IVATURY ATOHAMMA—PiuINTIFF— 
APPELLANT 
versus 
IVATURY PAPIAH AND OTHERS— 
Dare pants—RespoxDents, 

In ArPkAL No, 266 or 1918 
OHELLAGULLA МАСТАН AND OTHERS— 
DEFENDANTS —APPELLANTS 
versus 
IVATURY ATOHAMMA—Puatxtivy— 

RERPONDENT. j 
Hindu Law—Survivorship—Eaclusion of co-parcener 
—Eacluded co-parcener, right of, to succeed by survivor. 
ship—Survivorship, rule of, incidents of, 


A member of an undivided familv, who has been 
excluded from the enjoyment of the joint pro- 
perty forthe statutory period, is not entitled, on 
the death of any undivided co-parcener having no 
direct heirsto represent him, to succeed with the 
other co-parceners by right-of survivorship to the 
share of such deceased co parcener, becnuse the 
right of survivorship is incident to the right of joint 
possession and enjoyment of the estate with the 
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others who aro” jointly  entitléd, and 'canüot exist 
separately when--the-right of- oint poassssion and 

enjoyment has рееп-1овь. [р; 584, cols, 1 & 2.] 


` Appeals against the deoree of the Court 
of the Temporary Subordinate Judge, Ellore, 
in Original Suit No, 5 of 1916, 

` Mr. N. Rama Rao, for the Appellant in A. 
B. No. 247 of 1918, and for the Respondent 
in A. 6, No. 256 of 1918, 

Messrs; P, Narayanamuriht, E. V. R. Sarma 
and О, 5атЬа оа Hao, for the Respondent in 
А S. No. 247 of 1918 and for the Appellant 
in A. S. No. 266 o£ 1918. 

JUDGMENT, 

Wattis, О, J.—In thia ease the estate of tha 
last male owner deseended to his’ widow and 
on her death in 1877 to théir four surviving 
daughters. . Áocording to Ње“ law in this 
part of India, thay inheritéd'jointly a woman's 
estate in their father’s propàrty determinable 
on the death of the last survivor when the 
sucsession’ would‘devolve on the next heir of 
their father the last niale owner. Sundar- 
amma, one of the four daughters, exaluded and 
held adversely to herthree sisters, and, on 
the expiration of the statutory period of 12 
yearr, their rights of suit besame barred and 
their rights in the property. were extingn- 
ished under séation 28 of the Limitation 
Aob, Aot (IX of 1908). The present plaint- 
iff, one of the exeluded sisters, survived 
Sundaramma who died in 1895 and institut- 
ed within 12.years the-present suit in whioh 
she sought to resover the-eatate-by right of 
survivorship from Sundaramma’s alienees and 
her son, the 7th defendant, who is at- onse 
heir to his mother’s-separate-estate and the 
next revérsióner to the estate of the last 
. male owner. Ab the hearing pf-the appeal 
the plaintifi’s claim to the whole of the 

estate was hardly pressed, but it was contend. 
„вй that, though she might haya become 
barred as to her own share and the shares of 
her exeluded sisters, she was, at any rate, 
entitled to- susceed- by- survivorship-to- the 


share- of hersister, Sundaramma, who sontina.- - 
ed in possession: and: enjoyment of: the: eatata’ - 


until her death, on the happening of whioh 
event, if was argued,the plaintiff besame 


entitled. for the first-tinie-to susceed-to’ her.- 


share; In: my opiniov, this contention is 
untenable. It hias never, so'far as Г Know, 
been suggested that à member of an undivid.- 


ed family who has been exeluded for the- 


вёвёцбогу: period is enti:led, ол һе desth..of. 
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апу undivided во-рагвепег leaving no direct 


heira'to représent him, notwithstanding his 
own exelusion and the statutory extinguish- 


-ment of his riglits in the joint family pro: 


perty, to succeed with tlie otber od `рагобпеѓв 
by right of survivorship to the share of 
sush deceased co-parseter, This contention: 
ignores the fact that-this/ so-called right of 
survivorship is ineident to the right'of joint 
possession and enjoyment of tha estate with 
the others who are jointly entitled,and sànn:t- 
exist separately when the right of joint 
possession and enjoyment bas been lost; 
This, in my opinion, isa rule of general 
jurisprudence applicable to all cases of joint 
tenansy {tis laid down in Coke on Little- 
ton 185(a) ‘where the right of survivorship 
is treated as a jus accrescendi or right’ of’ 
adoration to the existing interast of’ the 
surviving joint tenant, ande Latin maxim ia 
sited to the effeot that there*san be по вві: 
right of aseretion in the'abzense: of an’ exist= 
ing interést, ‚ 
It'has'also been expressly applied to India? 
in Katama Natechiar v; Rajah of Shiva: 


‘gunga (1), where'the Lords of tlie: Judieial' 


Oommittee, in negativing the right of the- 
other Go. parogners to suoseed ‘to the separate: 
property of a deceased oo-parsener, lay down 
that the right of survivorship sannot exist 
apartfrom the right of joint possession and 
enjoyment. 

“According to the ргіпвір1өв of Hindu Law 
there ін oo parcenaryship between the differ- 
ent members of a united family, and sur- 
vivorship following upon it. There is 
community of interest and unity of possession 
between all the members ofthe family, and 
upon the déath of any ona of’them the othera 
may well take by survivorship that in which: 
they had during the deseased's lifetime a 
common interest and a соттоп possession, 
Bat the law of partition: shows that as {0 
the separately acquired property of ore 
member of a united family, the: other mem- 
bers of that family have neither community: 
of interest nor unity of possession. Thefounda- 
tion, therefore, of a right to take  suoli 
property by survivorship fails." 

In the present oase the plaintiff had no 
community of interest or unity of possession 
with her sister, Sundaramma, at the time of 
the latter's death and, therefore, in their 


(1) 9 M. I. A. 539 a£ p. 611; 2 W. R. P. C. 8l; 1 
Buth: P: C, J, 520; 2 Ваг, P.-O, J, 25; 19 Е. R; 843, - 
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Tordship’s - language, the foundation of the 
plaintiff's right to take ber sister's share by 
survivorship fails. This view-is also supported 
by .the- desision of Jenkins, С. J., in Sachindra 
Kishore. Dey v. Rarani Kant Oliuckerbutty (2). 
It’ would appear that it is unnecessary to 
deside the point, that the-effest of the interests 
of the other sisters being barred' and their 
rights being: extinguished under the Limita- 
- tion Act, was to enlarge the-estate of Sunda- 
ramma'and- to: give:her an estate for ker own 
life and: the lives of her sisters determinable 
onthe death of the last survivor, 
in the order proposed‘by my learned brother. 

SesHaAGIRI Aiyar, J.— One Veerasalingam 
died in 1864 leaving a widow. and five 
daughters; 
im 1877.  On'her:deatb, one of her daughters, 
Sundarammal, took possession of the entire 
estate ‘and: was in-sole possession of it till she 
died‘-in 1905. She made various: aliena- 


tions-during her life'time. Defendants Nos. 1 


to 6 are the alinees; the 7th-defendant'is the 
son of: Sündaremmal: The plaintiff is; the 
sole: surviving- daughter of Veerasalingam. 
She'sues for the recovery of the property on 
the ground that, on- the death of Sundar. 
amma], she became entitled to it by eur- 
vivorship. - 

One of the contentions: of the defendants 


. was that Veerasalingam was succeeded bya 


son and that; eonsequencly, the plaintiff was 


поё {Бе nearest’ heir to the property, being, 


the sister: of-the last male owner. ` 

The Subordinate Judge held: that Veerasa- 
lingam died last and we agree with him. The 
defendants-have alse raised the plea of limite 
ation. The Subordinate Judge says with 


reférenee to it, in paragraph 27 of hia: 


judgment, that the plaintiff's right, to recover. 
tbe: properties is barréd by limitation, He 
has, however, deoraed to her some. items 
-of the property apparently on the ground 
that she suscesded to the estate of her 
sister by survivorship. The plaintiff hes 
preferred Appeal No. 247 in 
the items disallowed and'some of the alieneea 
from the 7th defendant his mother have 
filed Appeal No. 286. Appeal No. 266 was 
allowed to be argned first as that raised a 
eontention whioh, if suosessful, would. render 


the. hearing of the other appeal unneses- 


вату, | 


(9) 27 Ind, Gas, 250; 48 ©. Чї, N, 904. De EIE 
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respect of: 


585 


ТЕ relates to portions of Items Nos. апа 3. 
A desres was given to the plaintiff’ for the 
other items, bat as no appeal was preferred 
by the persoas aífeoted, we do not think 
that this is a proper case for exereising. 
our power under Order XLI, rule 23, 
of the Civil Procedure Code, in their fay- 
our. 


I shall now consider the ‘plea of limi. 
tation. The estate whioh Sundarammal and 
the plaintiff bas under the Hindu Law was 
only for life, On their death, the grand-son, 
tracing deseent from his grand-father, will 
Suosesd to the full estate. To him the 
cause of action would arise under Artiole 
141 of the Limitation Aet (Act IX of 
1908) on the death of-the last of the life 
estate holders, namely, the plaintiff. Under 
the Limitation, Ast XIV of 1852, adverse 
possession aoquired against a life-owner: 
waa held to bar the reversioner as. well. 
The language of Artiola 141 of the present 
Act has been advisedly ehanged and the 
oause of action against the reversioner starts 
only on the death of the last life estate. 
holder. 


Now, the question arises whether, on the 
death of Sundarammal, who held adversely 
to the plaintiff, the latter had any title 
to succeed to the property by survivorship, 
Mr. Hama Rao sontended that what was- 
lost by the plaintiff was her right of enjoy- 
ment along with her sister, Sundarammal, 
and that her right of survivorship was 
unaffested by the adverse enjoyment. Mr. 
Narayanamurthy for the defendanta son. 
tended, that the plaintiff lost both the 
rights. It was held in J?;oyfamba Bayt Saiba 
v. kamakshi Boyi Saiba (8) after a very 
elaborate examination of tbe authorities, by 
Ssotland, О. J., and Ellis, J., that two or 
more lawful wives of a Hindu take a 
joint estate for life in their husband's pro. 
perty, with rights of survivorship and of 
equal beneficial enjoyment. The Judicial 
Committee in Gajapathi Nilamani v. Ga;apatkz 
Hadhamani (4) quote with approval this 
statement of the law. The Privy Counoil 
had already held in Bhugwandeen Doobey 


(3) 8 M. H. C. R, 424, 

-(4) 4 E'A 219; 1 M. 290 (P. C.); 1 Ind. Jur. 589; 1 
CO. L. R. 97; 3 Sar. P. О. J. 768; 8 Suth. P. C. J. 866; 

1 Ind, Deo, (x. 5.) 193, 
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v. Myna Base (5) that one of the widows 
had not power of disposition over an estate 
whieh she may enjoy eonjointly with her во. 
widow. Їп Kathaperumal у, Venkabat (6) 
and in Musammat Dal Koer v. Musammat 


Panbus Koer (7) the same view was ex-. 


pressed, It is now well-settled that со. widows 
and daughters are on the same footing in this 
respect, 

The oharacteristios ^ of ^ joint tenanoy 
have been deseribed.by auoient text writers, 
In 2 Blackstone it is stated:— 

' "Tbe properties of a joint estate are derived 

from ita unity, whieh is fourfuld, the unity 
of interest, the unity of title, the unity of 
time and -tbe unity of possession, or, in 
other worde, joint tenants bave one and 
the same interest aseruing by one and 
the same sonveyanse, commencing at one 
and the same time and held by one and the 
game undivided possession.” 

This definition deals, no doubt, with a 
‘ease of conveyance ; but there is no reason 


for holding that cases of inheritance differ. 


in any. material particulars from it. The 
Judisia] Committee in Катта Natchiar v, 
Rajah of Shivagurga (1) applied it to a 
oase of an ordinary oo-parcenary, 


The argument of the learned Vakil for 
the plaintiff is that eaoh опе of the obarao- 
{өгїёїїзв is capable of being separated and 
enjoyed when oseasion arises and that they 
do not scoalesse, On the other hand, Mr, 
Narayapamurthy contended that it is of 
the essence of this olass of rights that 
they are inssparable and that eash cf 
them is dependent on the otber, This son- 
taction seems tobe supported by the autho. 
rities. 

Coke on Littleton, Volume 2, 188 (a), is 
the foundation for all the propositions whieh 
have been subsequently dedused by writers 
and recorded in Judicial decisions, The law 
із thus leid down there :— 

. "And this is to be observed, that there 
shall be no survivor, unless the thing Бе 
in јсіаёоге at the instance of the death of 
him that first dyeth : for therule is nihil 


(8) 11 M. L A. 487: 9 W. R. P, O. 28; 2 Suth. Р, О. 
J. 124: 9 Sar. P. C. J 22%; 20 E. R` 184. 
(6) 2 М. 194; 4 Ind, Jur. 234; 1 Ind. Deo. (x. 8.) 


407. 
(7) 8 9. А М, 658, 
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de re accresstt ei, qui nihil in re quando. 


. jus aceresoaret habet,” 


In eommenting upon ‘it in Williams Law. 
of Property, the author says:—. ES 

"As joint,tenantg together sompose but 
one owner, it follows, that the estate of each 
must arise at the same time ; яо that if A and, 
B are to be joint tenants of lands, A sannot 
take his share first and then В come in after 
him"; and again he says:— ^. . 1 

"The ineidents of а joint tenaney, above. 
referred to, last only solong as the joint 
tenaney exists.” 4 : ` 

Blaskstone comments upon .the same 
passage in these terms: ‘This right of 
survivorship is.salled by ancient. ‘authors. 
the jus dccrescexd?, besamse the right, проп, 
the death of one joint tenant, assumulates 
and inereases to the survivors.” ` 

The authorities. to which I. shall pre-, 
senfly draw atieution establish that where, 
there is а disraption of the joint. 
tenansy the right of survivorship is gone. 
For example, where one of the joint tenants. 
releases his interest in favour of the others,. 
the joint tenanoy comes to an end and a 
tenansy-in-oommon is oreated, see Ohesier v. 
Willan (8). | 

It has also been held that а joint tenanoy. 
will ba put ап end to by operation of law, 
for example, when one of the joint tenants. 
becomes a bankrupt, wide Thomason v. 
Frere (9), Morgan v. Marquis (10), Butler's. 
Trusts, In re, Hughes v, Anderson (11), 


In the latter case a male and a female 
beoame joint tenants undera bequest. They 
subsequently married. The question was, whe. 
ther the female’s rightof survivorahip was lost. 
by this marriage. А strong Вепоћ, consisting 
of Cotton, L. J., Lindley, І, J., and Bowen, L, 
J., oameto the conolusion that.it was not 
loat. Bowen, L. J., thus states the law: 


“Tg depends on whether the marriage 
divests the property from the wife and. 
vests it in the husband, If it does, the 
joint tenancy is-severed. If it does not, there. 
ig no severance.” 


(8) (1670: 2 Wms. Saund, 96 (a); 86 E. R. 768. 

(9) (1809) 10 East 415; LOR B. 341; 103 H. R. 834. 

(10) (1853: 9 Ex. 45: 2 Com. L. В. 276; 23 L. J. Ex. 
21; 96 В, R. 624; 155 E В 62. ч 

(011: £1883) 88 Ch. D 28456 р, 294; 57 І. J. Ch. 
643; 69 L. T, 886; 86 Ү, R, 817, i 
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Applying the same  prinoiple to 
present case, if, by virtue of limitation, 
the right of enjoyment to the  exolusion 
of the plaintiff vested in Sundarammal, the 
joint tepanoy was severed. . 

This .leads me to -the consideration of 

the effest of the Las of Limitation in 
Article 127 of the Limitation Aot 
is поё in terms applicable, beeanse it haa 
been held from the earliest times that 
widows and daughters, taking as joint 
tenants, are not entitled, as a matter of 
right, to slienate their share, or to enter 
into a partition. No doubt, for the sake of 
convenient enjoyment, they may ask the 
Court, if they cannot agree among them- 
selves, to allot partieular portions of the 
property for them during their lives The 
Madras High Oourt appears to have gone 
further than the other High QCourts, bat 
even on the authority of our desisions, 
Artisle 127 of the Limitation Aot sannot 
be applied as between the so widows and 
daughters. The proper Article is 144. That 
Artiele, read with seotion 28 cf the Limita- 
tion Act, makes 16 olear that by пол. 
enjoyment for the statutory period the 
right of survivorship is lost. The expres. 
sion "the right tosuch property” in seotion 
98 must inolude the right to joint en. 
joyment as well as the right of survivorship. 
In Subbammal v. Krishna Aiyar (12) the 
learned Judges of this Court held that 
the right of eurvivorship is not separ- 
able from the right of enjoyment. 
. Some argument was bassd on the de- 
cision of the Judicial Committee in 
Aumirtolall Bose v.. Rasoneskant Mitter (13) and 
Ohotay Lall v, Ohunso Той (14). ln both 
these cases, the question was oonsidered 
with referense to a right of preference 
whioh a married daughter having issue 
has over barren and unmarried daughters. 
From the nature of the right it would 
necessarily follow that the right of 
survivorship would revive when the pre. 
ference was gone, I do not think these 
cases are of any assistanse in dealing with 
this case, 

I feel по difficulty in holding that 
Sundarammal asquired adversely the right 


(12) 22 Ind. Cas, 899; 28 M. L J.479. 

13) 15 B L, 8. 10 (P. 0; 23 W. R, 214; 2 1, А, 
118; 3 Sar. Р. О. J, 430. 

(14) 14 B, L, К. 286 at p, 246; 22 W. Б, 496, _ 
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of survivorship possessed by her sister, . 
The only doubt in my mind is, whether 
on the death of Sundarammal, svosession 
will be in abeyance until the death of. 
the plaintiff beoause the grand.son, under. 
Article 141 of the Limitation Ast and. 
the Hindu Law, does not take the inherit. 
ance as long as the last life estate.: 
hoder is alive. In English Law, under 
similar cirsumstancer, a siwil death is 
spoken of co as to let in the next boir 
but І do поё think we need apply that 
prineiple. In my opinion, the analogy of 
the English Law regarding estates pur 
autre vie ean be extended to thia eare. 
The estate for the life of hersister whioh 
Sundarammal acquired does not some to 
an end with her death. An estate pur. 
autre vie may arise by express limitation and 
by assignment of an existing’ life estate 
(see 24 Halsbury, paragraph 340), If thera 
can be an assignment of another’s estate for 
life, I fail to sce why there should not 
be an acquisition of an estate for the 
life of another. 16 is now settled by 
legislation in England that this estate pur 
autre vis oan be bequeathed and would 
descend in a partioular manner to tha 
heir-at-law or to the personal represent- 
ative of the holder of the estate, No 
doubt, it will come to an end with the 
death of cestut que отв, but till his death 
the legatee doneeor the heir is entitled 
to possession. The death of the holder 
of the estate pur autre vie does not put 
an end to it. ў ' 
Now, applying that analogy to the 
present oase, if Sundarammal, by exolud. 


ing the plaintiff, not only acquired а 
„fnll right of enjoyment in the property 
bat also acquired an estate pur autre 


vie, that is, for the life of the plaintiff 
this estate would desaend to Sundarammal’s 
heirs. This view  reoeived support from 
the decision of Sir Lawrense Jenkins, C. J. 
and ‘Uhatterjea, Ј., in Sachindra Kishore 
Dey v. Hajant Kant Chuckerbutty (2). The 
learned Chief Justice says . thie:—'So far 
as the original title to a moiety is concerned, 
it is not suggested before nus that the 
alaim of the plaintiff could be resisted 
but it is said that, inasmuch ag Нага, 
sundari died in 1906, the plea of adverse 
possession and the consequent extinguish. 
meni eannot prevail аз tothe Sannas that 
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originally. survived’ to Kashiswari on Hara- 
sondari's death, So the problem that- 
arises. in. this. sage is, what was.the effect 
of adverse. possession against the- two 
daughters who- ruoseeded on the death of: 
their father. under the Dayabhaga system of: 
law.” Then, after. dissussing some of the eases, 
he conoludes :— "The result. appears to me to: 
be that, so far as-Kashiswari is concerned, her 
right was extinguished not only in the original 
S-annas. that devolved on:her, but in respest- 
of ‘the. whole 16:annas whieh passed to- her 
and her-sister-as a-single inheritanse on the 
death of:their father,” 

No doubt, in. the. oase- before the: 
Caleutta High Court; the. acquirer wasa 
stranger, but. tbe- principle of that. decision. 
seems- applicable to the present. case. 


On the whole, І bave-seome to-the oon» 
clusion, though. nob, without some hesita- 
. tion, that the true. role. is. that, enunsiated, 
by Sir Lawrence. Jenkins іп Sachindra. 
. Kishore Dey v. Rajani Kant. Ohuckerbuily. 
(2). That view ів in aosordanse with the. 
English authorities. to whieh I have re. 
ferred. I must, therefore, hold that the. 
plaintiff lost her right of survivorship by. 
the operation of section 28 of the Limita- 
tion Ast, and that this, suit, so far aa 
a partion of Item. No, 2 is concerned, 
should be dismissed. 

Appeal No.-265 of 1918 is allowed with 
costs. 

Appeal: No. 247. of 1918 is dismissed 
with aosts. 

M, C, Р, 

Appeal. No, 266 allowed; 
Appeal No, 247 dismissed, 
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LAHORE HIGH COURT. 
: Отуп, Reviston-Petition No. 470 or. 1919. 
November 13, 1920. 
Present :— Mr. Justioe Broadway. 

DES RAJ-RUGHNATH DAS, тьвопен 
DES RAJ—PraiNTIFE—PETITIONER 
versus 
DUNI ОНАМО AND OTHERS—DEFERPANTS 
—REPONDENTS. 

Provincial Insolvency Act (III of 1907), ss. 16, 24— 
Schedule of creditors, non-preparation of, whether bara 

regular sutt against insolvent. 


A firm was adjudicated insolvent, but no schedule 
of creditors, as required by law, was prepared, nor 
was notice of the insolvenoy proceedings served on 
allthe oreditors. One of the creditors brought a suit 
against the insolvents to recover the amount of his 
debt, but the snit was dismissed on the ground that 
no permission had been obtained from the Court 
under sevtion,!6 of. the Provincial Insolvenoy Act : 

Held, that the insolvency proceedings were no bar. 
to the suit, [р. 589; col. 1.] 


Petition, under sestion 25 of Ast IX of 
1587, for revision. of the desree. of. the 
Judge, Small Cáuse Court, Amritsar, dated 
ihe.2nd April:1919; 


Dr. Nand Lal, for the Petitioner, 


The Hon’ble Pandit, Sheo Narain, R. B, for 
Defendants Nos, 3, 4 and 5, 


JUDGMENT.—The firm of Des Raj- 
Rugbnath Das of: Amritear instituted в 
snit against Duni Chand, Jetbu Mal, Amir 
Chand, Lakhmi Chard- and Thakar Das, 
deseribed as proprietors of the firm known ag 


. Duni Oband Jethu Mal, of Hoti Mardan, 


in the distriet of Peshawar. It was ple 

ed by the defe.dants, inter ala, that inas. 
mneh as the firm Duni Chand Jethu Mal 
of whieh they were said.to be the proprie- 
tors lad been adjudicated insolvent in 1914, 
ihe suit was barred, permission under 
section 16 ofthe Insolveney Aet. not baving 
been obtained from the Insolverey Court. 
The Judge of the Small Cause Court, at 
Amritsar, upheld this plea and dismisred: the 
suit. The plaintiff firm of Des Бај. Rugh- 
vath Das has some up to this Court on. the 
revision-side through Dr. Nand Lal eom. 
plaining against this deoision, and 1 have 
heard Mr. Sheo Narain-for. the respondente, 
Amir Chand, Lakhmi Ohand and Thaker . 
Das. The ‘other two respondents were 
absent, although service had been peste 
on them, 
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The first ground taken by Dr. Nand Lal 
was that the Insolyenoy Ast, III of 1907, 
was not in forse in’ Peshawar. Mr. Sheo 
Narain, however, pointed out that this was 
erroneous and drew my attention to a noti. 
fiaation to be found in the Appendix of 
the N. W. P. Code, at page 673, by which 
notification Act ТЇЇ of 1907 was extended to 
Peshawar. Dr. Nand Lal, however, oon- 
‘tended that, inasmuch as his clients (the 
. petitioners) had never been served with 
notice of the insolveney proceedings in 
Peshawar and as no schedule had bean pre- 
‘pared subsequent to  adjudisation -as ів 
‘required by -the Insolveney Aot, the ‘inéol- 
venüy prosesdings were no bar to the pre. 
sent suit, In support of his contention he 
referred me to Harya v. Mul Ohand (1), 
‘whioh ruling followed Arunachala v. Ayyavu 
(2). The present asse is very similar to the 
-oase desided ‘by -the Chief Court in 1907. 
"With the applisation whish was filed by 
the insolvente themselves a list of oreditors 
“was. filed but no sehedule was prepared. 
Notios was issued and on the date fixed six 
out-of 39 -eréditors appeared. The then 
petitioners were adjudisated ibsolvents, and 
the 27th August 1914 was fixéd for the 
-ereditors to prove their elaime, No oredi- 
tors'appeared.and the papara were ordered 


to be filed. From tbe resord in the insol.: 


véney prosesdings it appears that the present 

‘ petitioners were never served with notise of 
these proceedings. No schedule, as required 
by ‘law, was prepared and, therefore, the 
' desision in Harya v. Mul Chand (1), appears 
to me to be in point. The sonolusions 
arrived at by the Court below are, therefore, 
erroneous, and I accept this petition and, 
setting aside the order of dismissal, direst 
that the вава be proseeded with in acsord. 
anoe with law. Costs in this Court will 
follow the event, 


Petstion accepted, 


(1): 64 P. В. 1907; 89 P. L, Е. 1908. 
(2) 7 M. 318; 8 Ind, Jur. 244; 2 Ind. Dev. (х.в.) 806, 
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BOMBAY HIGH COURT, 
Secoxp Онт, APPEaL No. 309 or 1919, 
August 5, 1920. 

Present :—Sir Norman Maeleod, Ет, 

. Ohief Justice, and Mr, Justice Fawcett, 
IOHALAL JAGMOHANDAS-—PLAINTIFF— 
APPELLANT 
versus 
NAGO SINA PATIM—Dzrrexpart— 


RESPONDENT. 
Limitation Act (IX of 1908), Sch. І, Arts. 189, 144— 
Suit for joint possession by  co-owner——Limitation 
applicable, 


Where a purchaser from a co-owner accepts a 
lease from his vendor and sues for joint possession of 
his share after the expiry of the lease, the suit is 
governed by Article 144, and not by Article 189, of 
Schedule 1 to the Limitation Act. Гр. 650, col, 1.] 


Appeal from the deoision of the Joint Judge, 
Thana, in Appeal No. 29 of 1918, confirm. 
ing the deeree passed by the Subordinate 
anaga; at Bassein, in Civil Suit No. 116 of 


Mr. В. S. Navalkar, 
lants, 

Messrs. 4. С. Desai and P. B, Shingne, 
for the Respondent, 


JUDGMENT, 


Maongop, О. J.—The plaintiff sued to 
resover joint possession of the plaint land, 
Plaintiff’s father purchased a joint half 


for the Appel. 


"share in Survey No. 165, Pot No. 1, with 


other property from Bhika Dharma and 
Anu Bhiku on the 22nd of August 1903. 
On the same day Bhiku and Anu passed 
a lease in favour of Jagmohandas in respest 
of the property mentioned in Exhibit 19 
for & term of one year and agreed to pay 
the rent of Rs. 42. The term of the 
rent-note expired on the 22nd of August 
1904, On the 5th of Mareh 1:13 Bhiku 
Dharma, Hari Dharma, Anu Bhiku and 
Sakharam Hari, sold the entire land, Survey 


No. 165, Pot No. 1, to the defendant, This 
suit was filed on the 28th of August 
1917. It has been dismissed iu both 


Courts on the ground that Article 139 of 
the Indian Limitation Aot applies, and that 
when the term of the rent-note expired 
on the 22nd of August, 1904, Bhiku and 
Anu held adversely to the landlord, and 
there was no evidence in the oase from whieh 
a fresh tenaney sould be inferred, 
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The faots of this саве are entirely different 
from the fasts in Ohandri v. Dai Bhau (1). 
It mast be remembered that in this oase 
the tenants were the vendors who were 
tenants-ineoommon with two other persons 
of the plaint-land aud the fact that they 
held over would not in any way affest 
the plaintiffs right as purohaser under 
the sale-dead to sue for partition againat 
his oo tenants in-eommon, What might have 
happsned if he had let a portion of the 
land which belonged to tha tenaney.in- 
common to an outsider who held over isa 
question whish does not arisa, In this 
case the plaintiff stood іа the shoes of 
Bhiku and Anau who had а right of 
` partition against the other members, Hari 
and Sakharam,. and. it would depend upon 
the terms of the partition what portion 
‘of the tenanoy in-eommon wonld go to him 
‘on division, We think the oase olearly 
comes under Artisle 144, and not under 
Artiole 139, . 

The appeal must be allowed and the plaint- 
іЁ'в suit deoreed with aoats. 


Faworetr, J,—I agree. In this snit the 
plaintiff stated bis olaim to resover joint 
possession of the plaint property not as a 
landlord, but a8 an owner, and, although he 


does mention that the land was ‘leased to. 


the defendant's predesessor in-title, yet 
his claim was elearly brought on the basis 
of his title as owner. Acoordingly, althongh 
the tenancy may have determined, I do 
not think that the ease oan properly be 
held to fall under Article 139; and there 
being no other Article applicable, it falls 
under the general Article 144, That being 
so, the grounds on whieh the lower Courts 
have held the suit time barred are, in my 
opinion, wrong, 


Appeal allowed, 


(1) 24 B. 604; 2 Bom. L. В. 491. 
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LAHORE HIGH COURT. 
FigsT Oivin Аррка No. 2360 o 1917. 
January 29, 1921, 

Present i —Sir Shadi Lal, Kr., Chief Justice 
and Mr. Justies Wilbarforos. 
TEHLA MAL —DEFZSDANT— APPELLANT 
versus 
DHANA MAL—P.aine ЕР —RgsPONDENT, 

Civil Procedure Code (Act V of 1908), з 104 (1) 
(Р. Sch II, paras 19, 21—Arbitration by intervention 
of Court—Award—Appeal against order. filing award, 
whether lica, 


Section 104 (1) (f) of the Civil Procedure Code 
provides for an appeal against an order filing or 
refusing to fileanaward in an arbitration without 
the intervention of the Court, and applies to an 
award filed under paragraph 21 of Schedule If to the 
Code. No appeal lies against an order filing an 
award made in pursuance of anorder of reference 
made by the Court and filed under paragraph 19 of 
the Second Schedule to the Code. 


First appeal from the dearea-of the Senior 
Sobordinate Judge, Amritsar, dated the 28th 
Maroh 1517, 

i Mr. Badr-ud-Din Kureshi, for the Appel. 
ant. 

Mr, Dev Bai Sawhney, for Bhagat Govind 
Das, for the Respondent, Я 

JUDGMENT.—On the 6th of Dasomber 


1916 the Subordinate Judge of Amritsar 


passed an order that the agreement between 
the parties referring their dispute to arbitra- 
tion should be filed in Court, and made an 
Order of Referenes to the arbitrator appoint- 
ed by the parties, The arbitrator duly gave 
his award whioh was acsepted by the Court 
and embodied іп a decree, Against this 
deeree the defendant has preferred an appeal 
to this Court, 


Now, it is perfeotly clear that there is no 
appeal from a deoree passed in ascordanca 
with an award. Nor do the provisions of 
section 104 (1) (f), Civil Prosedure Code, 
apply to the facts of this sase. That slause 
provides for an appeal aginst an order filing 
or refusing to fle an award in an arbitra- 
tion withont the intervention of the Court, 
and obviously applies to an award filed 


. under paragraph 2 ,of Sshedule П to the 


Code of Oivil Prosedure. In the oase 
before us, the award was made in pursuance 
of an Order cf Reference made by the Court, 
and the proseedings of the arbitrator were 
subjest to the supervision of the Court, 
There can be no manner of doubt that an 
award made under paragraph 19 sannot be ` 
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‘reated as an award made without the 
intervention of the Court, and alause (f) of 
seation 104 eannot be invoked for the pur- 
. pose of sustaining an appeal from an order 
filing an award under that paragraph, 

We are, therefore, perfestly olear that 
: this appeal is insompetent and must be dis- 
missed with costs, 
Agpsal dismissed. 


MADRAS HIGH COURT, 
‚ Өксәнр Oivir, АррЕА: No. 1721 or 1919, 
September 17, 1920. 

Present :— Justice Sir Abdur Rahim, KT., 
and Mr Jastice Oldfield, 
TELLIOHERRY PIOHU NAIDU— 
DE£FENDANT— APPELLANT 
tersus 
'Q. JAFFERSON— PraINTIFF— RESPONDENT, 

Lease—Covenant for renewal at option of lessee— 
Rule against perpetuities, whether applies— Covenant, 
whether enforcible-Iransjer of Property Act (IV of 
1882), s. 14. 


. А covenant in a lease to renew from time to time 
atthe option of the lessee isa covenant running with 
the land and is not subject to any rule against per- 
petuities, and is enforcible if the intention in that 
behalf is clearly shown [p. 592, col. 1.] 

Sesond appeal against the desree of the 
Court of the l'emporary Subordinate Judge, 
Nellore, in Appeal Suit No. 9 of 1919, 
(Appeal Suit No, 18 of 1919 оп the 
fila of the Distriet Court, Nellore), pre- 
ferred against-the deeree of the Court of the 
Distriet Мапа, Nellore, in Original Suit 
No. 1563 o£ 1916, : 

FACTS appear from the judgment. 

Mr К. Krishnaswamt Atyangar, for the 
Appellant.—-Ln the first place, the plaintiff did 
not ask for renewal of tne lease for 8 years 
after its expiry, Ha has bean guilty of 
laches and is not entitled to relief. 

The sovenant for recewal offends against 
the rule aa to parpstuities in section 14 of 
the Transfer of Property Ast. 

In Kolathw Ayyar v. Ranga Vadhyar (1) a 


(O 18 Ind. Cas, 20:5; 33 M. 104; 24 M, 1. Je 85 
18 M. L, T, 179; (1918) М, W. М. 163. 
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contract of pre-emption was held to offend 
the rule against  perpetuities, The same 
principle applies to this oase. 

Mr. T. V. Ramanatha Aiyar, for the Res- 
pondent,—As the plaintiff was in possession, 
he could have asked for a renewal when he 
‘chose, There was no lashes. The rule 
agaicst perpetuities is in respect of боп- 
veyanoes, Неге is not a oase of conveyance 
but of a lease, A «covenant for perpetual 
renewal is enforeeable. 

18 Halsbury’s Laws of England, paragraph 
935, Kolathu Ayyor v. Ranga Vadhyar (1) isa 
saso of pre-emption which stands on а different 
footing. 

JUDGMENT,—The plaintiff had a lease 
of the laud in dispute from the defendant for 
& period of five years for Mica Mining 
purposes on the 6th May 1508 with the 
following olause. "Y bind myself to give 
you such leases às you may require from 
time to time after the expiration of this 
agreement on same oonditions. Should I 
fail to do so, I bind myself to pay you all 
‘your expenses that you inour,” The plaintiff 
entered into possession according to the 
terms of the lease and .ereoted oertain strus- 
tures on the land with a view to oarry on the 
mining operations, But sometime in 1915 
the defendant obtained a deoree for possession 
of the land inasmuch ав the present plaintiff 
had not, on the expiry of the term mentioned 
in the lense, taken ont any renewal, There- 
upon the plaintiff called upon the defendant 
on the 4th November 1916 to exeaute a lease 
for 5 years with the slause for renewal in the 
terms set out above but the defendant refused 
to grant any such renewal. The lessee then 
instituted this suit, З 

Both the lower Courts have held that the 
plaintiff is entitled to such a lease as he 
asked for and gave а deeree for вревійа 
performance. It was argued before the 
Distriet Munsif that the decree in the suit 
of 1915 operated as res judicata, but he held 
‘that in that suit no question as to the plaint- 
iff’s right to renewal was desided and that, 
therefore, the present suit was not barred. No 
argument has been addressed to us on this 
plea, Another defense set up was that the 
plaintiff was guilty of lashes in not asking 
for the reaewal of the lease since the expiry 
of the first term in 1903, until 1916, Bat 
then he was in possession and was willing 
to carry out his part of the agreenient and 
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he was never called upon to take-a renewal. 
The lower Appellate Court has discussed 
this question fully and is right in holding 
that the plaintiff's right to enforaee the agree- 
ment has not been lost by laches, ` 

The point, however, which was pressed 
before us with great peraistense was that the 
agreement was in violation of the rule 
against perpetuities as laid down in seo. 
tion 14 of the "Transfer of Property Aot. 
That section enacts the well-known rule that 


no interest in property oan be oreated to. 


take effect after the life-time of one or more 
persons living at the date of sush transfer, 
‘and the micority of some persons who shall 
be in existence at the expiration of that 
period. The short answer to this argumet 
ir, that the agreement in question cannot pro- 
perly һе said to be a transfer of property 
„whioh is defined by seation 5 of the Aot as 
“an aet by which а living person sonveys 
property, in present or in fnture, to one or 
‘more other living persons or to himself and 
‘one or more other living persons," Here 
there ів no - conveyanse of property after the 
expiry of the term of five years. The 
-egreement in question is only a covenant to 
renew аё the.option ‘of the lessee, A sove- 
nant like this is a sovenant ruuning with the 
land and is not subject to any rule against 
` perpetuities. In Halsbury's Laws of England, 
"Volume 18, paragraph 935,-it is pointed out 
that а eovenant for perpetual renewal is en- 
foresable if the intention in that behalf is slear- 
‘Jy shown. The nearest oase that has been 
eited in support of the appellant’s contention 
is of Kolathu Ayyar v. Ranaga Vadhyar (1) 
where a eontrast of pre emption was held to 
offend against the rule against perpetuities 
for it fixed no time within whioh the agres- 
ment to convey was to be performed. Even 
there . the eontraat was sought to be enforced 
against the heirs of the person who had 
entered into it aud not, as here, against 
the lessor himself. But, apart from that, 
в contrast of pre-emption stands оп & differ- 
eut footing from в covenant to renew from 
‘time to time which has always been resognised 
both in England and here as a perfestly 
valid and enforeeable contract. 

The second appeal must be dismissed with 
soste, . 

M. 0. P. 


Appeal dismissed, 
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COURT OF THE BOARD OF REVENUH,, 
UNITED PROV NES. 
SEcoxp ApPgAL No: 10 or 1919.20. 
April 12, 1920. - 
Present :—Mr. Hopkins, S. M, 
PHAGOO KURBMI-APPELLANT 
versus fo, 
Musammat DHARAMRAJI—Reasponpsnr. 


Withdrawal of unnecessary plaintiffs, effect of. 


Where unnecessary plaintiffs withdraw from a suit, 
snch withdrawal does not necessitate a dismissal of 


the suit, 

Second appsal from tha order of the 
Oommissioner, Gorakhpur Division, dated 
the iOth of July 1919, in nawe of ejeot- 
ment, 

JUVGMENT.—The contention that the 
withdrawal. of unnecessary plaintiffs in a 
suit neaessitates its dismissal sannot bs 
aesepted. -The question -whether the 
plaintiffs who withdrew had or had not any 
interest in the subjeot matter of the suit- is 
one of faot whioh sannot be raised in sasond 
ze The appeal fails and is dismiss. 
e е E 

As regards the oross-appeal the facts are 
not very elear, but there is some indication 
on the evidenee that the sir was divided and 
the Commissioner seems to have fonnd.as a 
fact that No, 641 was aetually transferred. in 
1908, The appeal to Mahesh v, Hori Khan (1) 
which rests on the hypothesis that the sir 
was joint is not madeon a fine foundation. 
The cross appeal, therefore, also fails arid is 
dismissed. . The parties. in both -appeals will 
baar their own costs. 

The Assistant Collector's record, - it may 
be noted, isfar from satisfactory andthe 
issue was not properly framed. 


Appealand Oross- Appeal dismissed. 


(1) Sel. Doo. No. 8 o£ 1918. . | 
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BOMBAY HIGH COURT. 
FULL BENCH. 
OgtutNAL ÁPPLICiTION ғов Revisioy No, 196 
. or 192), 
Ostober 11, 1920. 
Present—Sir Norman Masleod, Kr., 
Ohief Jastioe, and Mr, Justia» Saah, 
Mr, Jastioo Pratt, Mr, Justise Fawastt and 
. Mr Justice Setalvad, 
Oetober 29, 1920. 
Present : —Sir Norman Maoleod. Kr., Chief 
2 Jastise, and Mr. Juatise Shah, 
PURSHOTTAM í(3HVAR AMIN— 
AOCUSED— ÁPPLiQANT 
versus 4 
EMPEROR Оррпате Party, 
Criminai Procedure Code (Act V of '89-), ss. 164, 
195, 286—Penal Code (Act XLV of 80), s 19: 
Proceeding under s. 164, whether judicial proceeding — 
Statement recorded under в. 64 and statement in judi- 
cial proceeding, whether can be, made basis of alterna- 


tive charge for perjury—Sanction of both Courts, 
whether necessary. 


A statement recorded by a. Magistrate in the 
course of a Police investigation under section 164 of 
the Criminal Procedure Code, is not evidence in a 
Stage of 2 judicial proceeding within tho meaning of 
Explanation 2) to section 193 of the Penal Code, 
[p 59, col. 1; p. 6 ©, ool, 3 р 60', col. ly p. 602, col. 
l; p. 803, col. 2; p 69 , col. 1.] 

Per Curiam, Shah, J. Contra}.—Such a statement 
can, however, be linked with a statement whioh is 
evi ‘ence in а stage of the judicial proceeding following 
on the investigation so that the two can be treated 
43 a series of acts on which an alternative charge 
owm be framed under section 2*5 of the Criminal 
Proce lure’ Code ‘of intentionally giving false 
evidence. [p. 593, о 1 >; p 60, col 2; p. «01, col. 1; 
P 0,00l 1 p 6%, col 7.j 

Per Macleod, О J ant Shah, J, —1n the case of an 
alternative charge under section ЭЗ, Репа] Code, 
based проп two statements made before two 
different t'ourts, the sanction of both the Uour:s or of 
kin to Tin these tw» -oucts may be subnrdi. 
na or such an alternative charga i Я 
Do oe, ool 2] ga is necessary 

Orimiaal applisition for revision from an 
order passed by the Saasious Jadga, Ahmed. 
abad, confirming the sonvistion but redusiag 
the sentense passed by the Ойу Magistrate, 
First Clase, at Ahmedabad. 


t ORDER OF REFERENCE TO A 
FÜLU BSNCH. 

MaoLwob, О, J.—The aesused was found 
guilty by the City Furst Class Magistrate, 
Ahmedabad, of an offense under sestion 193, 
Indian Penal Code, ani sentenced to two 
увага’ rigorous imprisonment, Оз appaal 
tə the Sessions Judge the eonvietion was 
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confirmed but the sentenoe was redused to 
One year’s rigorous imprisonment. 

He has now applied to the High Court 
to exercise its revisional powers in his 
favour, The accused was a witness in 
what was known as the Nadiad Deraile 
ment (ase tried by the Commissioners 
appointed under the Defenae of India Ast. 
On the 17th Мау 1919, the accused, 
having heard that a warrant for his 
arrest in eonneation with that offence had 


‘been issued, went to the Resident First 


Class Magistrate at Nadiad to aurrender 
in order to save himself from arrest if 
he found ‘that a warrant had aotually 
been issued, As a matter of fact, a snm. 
mons only had been issued for his attend. 
anos under sention 160, Criminal Prosedure 


Ode. The Magistrate referred him to 
the F^zdar. He male a statement . to 
that offiser who, thereupon, sent him to 


the Magistrate who recorded his state- 
ment under section 164, Oriminal Prooe- 


dure Code, After he bad given his 
evidenca before the Commissioners at the 
trial of the acansed in the oase, the 


Commissioners, considering that a oertain 
statement made before them was in direct 
conflict with а partiealar statement made 
before the Magistrate, passed the follwing 
order under section 476 of the Oriminal Pro. 
cedure Code:—'"Whereas we, the President 
and Mombera of the Sseond  Speoial 
Tribunal, Ahmedabad, are of opinion that 
there is ground for inquiry into offence 
aommi'ted by Purshottam lah war"... fp. 1:9.) 
The asonsed was put uo» for triil bsfore 
the First Cliss Magiatrate, Ahmedabad, 
who framed & oharge against him under 
section 193 of Indian Penal Code in that he 
had mada а statement on oath, on the 17:h 
May 1 -19, at the staga of a judiaial proseeding 
into the Nadiad Darailment Саве before the 
Resident First Class Magistrate and another 
statement, on the 25th Jaly 1913, before the 
Sscond Spesial Tribanal, one of whish stato. 
ments he either knew or believed to ba false 
ог did not believe to be true. * 
Оп thia sharge, as above 
ascused has been found guilty. 
A great many points wera argued 
before us by Mr. Jindah, on behalf of 
the acsused, but there is only one of any 
real substance whioh would be auffiaient, 
in my opinion, - if desided in- favour of the 


stated, the 


e 
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accused, to induse the Court to 
with the findings of the lower Court 

It was contended, inter alia, by the accused 
in his petition to this Court that the Oom- 
missioners were not a Court and had no 
power to grant sanation under section 195, 
Criminal Proeedure Code, as they had no 
appellate or revisional jurisdiation over Sab- 
ordinate Magistrates; that the statement of 
the 17th May was not brought to their notice 
in the scurse of judicial proseeedings; that 


interfere 


they had no power to direct the prosecution ' 


of the petitioner on an alternative oharge 
without specifying that the statement before 
them was false; that the order under seotion 
470 was not & proper order; that the 
prosecution had failed to prove that the 
statement of the 17th May was made on 
oath; that the statement was not made 
voluntarily ; and that the Commissioners had 
erréd in deelining to eall witnesses whose 
evidense was necessary for the defepoé. 

The latter sharge might be a serious one 


'butit has been shown that the defense 


wished to eall Mr. Elliott and Mr. Gandhi, 


two of the Commissioners, and Mr. Patel, one 


of the Counsel, in order to asoertain how the 
Statement ofthe 17th May eame under the 
notice of the Commissioners, But the 
Resident Magistrate said he forwarded it in 
the ordinary course to the District Magistrate, 
and the Trial Magistrate says in his judg- 
ment, “ it is an admitted faot that the state» 
ment was brought under the rotise of the 
Tribunal during the trial of the aseured in 
Case No. 2 of 1919,” while the Sessions Judge 
says: ‘The First Olass Magistrate for- 
warded it to the Distriet Magistrate who in 
his turn forwarded it to the Spesial Tribu- 
nal? Nor does it appear from his judgment 
that any objection was raised before him 
with regard to the exelusion of evidense. 
Therefore, we ean safely assume that the 
statement reacbed the Commissioners in the 
ordinary course and that there is no substanse 
in the present complaint. The other points 


. have all been adequately dealt with by the 


lower Court and there is no need for us to 
deal with them again in de'ail. 

There ean be no doubt that the acoused bas 
made contradictory statements. That is by 
no means sonclusiye proof of his guilt, The 
авоцвей told the Commissioners that the state 
ment under section 164, Criminal Prosedure 
Code, was made beeauee Inspestor Janubhai 
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said he would go to jail at onee if he did not 
make it. In his statement before the Trying 
Magistrate be desoribed-at great length how 
he was indueed by the Inspestor to say what 
he did before the Resident Magistrate. But 
the evidence to support this allegation was 
absolutely disbelieved by the Trying Magis- 
trate and the question was very carefully 
sonsidered by the Sessions Judge and I. ree 
no reason why we should differ from him, 
The other objestions are all teshnioal and, 
even admitting that there hava been errors, 
omissions or irregularities in the proceedings, 
we should not be justified in reversing the 
sonviction unless we were satisfied that they 
had ceonsioned a failure of justice: seotion 
537, Oriminal Prosedure Code. 

But there are several important questions to 
be answered before we ean confirm the 
eonvistion. 

.l. Whether the statement made before a 
Magis'rate in the eourse of Polioe investiga- 
tion under section 164, Criminal Prosedure 
Code, was evidence in a stage of judicial 
prossedings Р 

2 Whether а statement under seotion 
164 ean be said to be evidence in a stage of 
judieial proseedings if the Magistrate who 
records it has no jurisdiction to inquire into 
or try the ease P 

. 8. Whether, if tho statement under вевіїоп 
164 is not evidence ina stage of judicial 
proseedings, it oan form the basis of an 
alternative charge under section 193, Indian 
Penal Code ? 

4. Whether the answers to the first three 
questions san be in any way affected by the 
faot that the judieial proceedings in the esse 
were before a Tribunal appointed under the 


‘Defense of India Aot? 


The diffioulty in answering questions Nos. 
1,2, and 3, lies not only in the fast that there 
are many вог Я oting decisions of the Indian 
Courts upon them, but also in the faot that 
there have been obanges from time to time 
in the law whieh had to be determined in 
thore oases. 

Section 236, Criminal Proseřure Oode, 
enables a charge to be made in the alternative 
if a single ast ог а series of aots is of such 
a nature that it is-donbtful whieh of several 
offences the facts whish oan be proved will 
constitute. 

It might be fairly dedused from the terms 
of the seetion that to prosure а eonyietion on 


Vol, LX] 
PURSHOTTAM ISHYAR AMIN 0, EMPEROR, 


one charge fasts would have to be proved 
whioh would sonatitute an offenee, so that if 
it could not be proved that one of two oon- 
tradistory statements was false, а sonviotion 
under section 193, Indian Penal Code, sculd 
not result, Under section 555, Criminal 
Prosedure Code, the forms set forth 
in the Fifth Sohedula, with such variations as 
the ciroumstances, of each ease require, may 
be used for the respective purposes there. 
in mentioned. The Form XXVIII 'II) 
(4) gives the form for a oharge of mak- 
ing  eontradiotory statements one of 
which is known or believed to bə false 
and thereby committing an offense under 
section 193, Indian Penal Code In Queen 
v. Mohamed Hoomaycon Shaw (1) it was 
held by a majority of a Fall Bench that 
a convietion on such a oharge was good 
notwithstanding that the Jury had not 
distinotly found which of the two statements 
was false, Oa the other hand, in Queen- 
Empress v. Kabhat (2) it was held by 
this Court that in the sase of вопігадів- 
tory statements, separate heads of a sharge 
should be framed imputing to the accused 
falsehood on eash of the oocasions. If a 
conviction was justified only on one or 
other of the heads and it was uncertain 
on which of the two occasions falsehood was 
uttered section 72 of Ast XLV of 1:60 
applied direstly, The judgment in such 
ease should be framed іп the altenative 
and punishment inflicted for the lesser 
offense, Mr. Mayne in his work on the 
Penal Code does not agree with thia view 
of seation 72. Не says, at page 365, 4th 
Edition: "ít sertainly seems to me that 
this mode of charging two contradictory 
statements, made at different times, as 
making ont a single offence, does not come 
within the terms of seetion 72, Indian Penal 
Code," And at page 4. (4th Edition) be says: 

It will be observ d that to antborise a son- 
viotion under this &eation, the doubt must be 
as to whish of the offences the acoused has 
committed, not whetber he has eommitted 
either." And this seems to be correct. 

To set these doubts ab rest illustration 
(b) was added to sestion 236 whioh made 
it elear that the sestion might legally be 
construed as enabling a Court to charge 
an asoused under section 193 in the alter. 

(1) 13 B. L. R. 824 Е. В,; 21 W R 72. 

(2) Rat, Unrep. Or, C, 886; Or, Rg. No. 26 of 1857, 
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native with making sontradiotory statements 
and to sonvict him, although it sould not 
be proved whieh of the statements was 
false. But it is only when the statements 
constitute a series of acts that an alter- 
native oharge can be framed under sestion 
286, Criminal Procedure Code. Seation 193, 
Indian Panal Code, provides punishments 
for two slasses of perjury. A person is 
said to give faise evidence when, being 
legally bound on an oath or by any express 
provision of lawto state the truth or being 
bound by law to make а deelaration upon 
any subject, he makes any statement which 
is false and which be either knows or believes 
to be false or does not believe to be trne, 
It makes a difference with regard to the 
maximum punishment whioh oan be imposed 
whether he intentionally gives false evidense 
in any stage of a judicial proceeding, or 
in any other oase, and the question arises 
whether a statement in a stage of a 
judisial proceeding and a statement in 
any other case can be linked together so 
as to form a series of asta on whioh a 
charge ean be framed in the alternative 
under *eation 236 

In Queen-Empress у. Mugapa (3) it was 
held by the Full Benob, following Queene 
Emrress v. Anma (4), that where a 
person had made two oontradietory state. 
ments one to а Police  Offiser, under 
Chapter XIV of the Criminal Prosedure 
Code, and another to a Magistrate holding ' 
an inquiry, he sould not be ehnrged on an 
alternative eharge. That oase was under 
the Code of 1882 when a person sould ba 
convicted under section 193 for making 


false statements before a Police Officer 
investigating an offence under Chapter 
XIV of the Criminal Prosedure Code. 


Unfortunately, no reasons are given for this 
desision, nor for the decision in Queen- 
Empress v. Annia (4), and it san only be 
presumed that the learned Judges thought 
that the two statements did not constitute 
a series of acts, although they might be 
made in the course of the investigation and 
the trial respestively of the same offence, 
No reference was made to Queen Empress v. 
Parshram Raysing (5) in whioh it was 
decided that a Police investigation waa by 
(8 18 B. 377 Р. B.'; 0 Ind, Deo ^w s.) 759, 


(4) Rat. Unrep. Cr. С. 518; Cr, Bg, No. 40 of 1890, 
(5) 8 B, 216; 4 Ind, Deo, (х, в.) 518, 
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reason of. Explanation (2) to seotion 193, 
Indian Penal Code, a stage of a judicial pro. 
ceeding. 

In Queen Empress wv. Bharma (6) the 
following question was referred to'& Fall 
Benoh: "Whether a statement made before 
a Magistrate in the oourse of a Police 
investigation is made in a stage of judicial 
proceeding so as to suffise as a basis in 
part, of an alternative obarge of an 
offence under section 193 of Indian Penal 
Code,” 

The Police were investigating a case of 
murder and the statement was recorded 
by a Third Class Magistrate. The answer 
given by the Full Bench was thatas the 
Magistrate had no authority to carry on the 
preliminary inquiry in the case, the state- 
ment made before him was not evidence 
in a stage of a judicial proeeeding. Море 
of the previous authorities were disoussed 
and no reasons were given for the decision. 
It might te inferred that the learned 
Judges considered that if the Magistrate 
had authority to carry on the preliminary 
inquiry, the statement would have been 
evidence in а stage of а judicial proceeding, 
but this is by no means oertain. They 
may have thought that, in any even’, 
the faot of his having no authority 
was sufficient to dispose of the oase. It 
would oertainly be illogisal if the question 
whether a proseeding before a Magistrate 
under Chapter XIV, Criminal Procedure 
Code, was a stage of a judieial proceeding, 
depended on whether or not hehad author. 
ity to deal with the ease under Chapter 
XV.. It does not appear to me that the 
explanation to section 164, whioh was added 
in 189:, makes any difference. Certain 
doubts had been expressed as to the desir- 
ability of Magistrates who had no jurisdio- 
tion in the case recording confessions and 
statements under section 164 (Reg v. Vah.lı 
ыһа (7)] and the explanation was added 
to remove these doubts, 

Now, if ап investigation under Chapter 
XLV of the Criminal "Procedure Code is 
an investigation direoted by law preliminary 
to a proceeding before а Court of Justice, 
then, under Explanation (2) to sestion 193, 
sush an investigation is a stage of a judisial 
proceeding, and this is the view whish 

(6) 11 B. 702 (F. B.): 6 Ind, Dec, (N.s ) 462, 

(7) 7 B. Н. О.В. 66 Cr, 
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has baen adopted by.the High Courts of 
Allahabad and Madras. In Queen-Hmpress 
v. Khem (8) a eitnesg made a statement 
before & Third Class Magistrate under seation 
164 and another before the Magistrate at 
the trial. -It was held he might be con. 
vieted under the sesond, if not tbe first, 
paragraph of rection 193, Indian Penal Code. 
Quern-Empress у. Вћатта (6) was referred 
to bat as the Third Class Magistrate had 
jurisdiction to try the oase it, did not 
apply. But the learned Judges seem to 
doubt the correotness of the decision, ard 
it may ba inferred that they thought that, 
even if the statement was not evidence in 
a stage of a judicial proceeding, it was 
evidence in another sage and could be linked 
with a statement made іп: а stage of a 
judicial proceeding. But they were clearly 
of opinion that if the Magistrate had author- 
ity to try the sase the statement recorded 
by him was evidence in a stage of a 
jadioial proceeding. In Queen-Hmpress v. 
Alagu Kone.(9) & Magistrate recorded a 
statement in a murder sase under seotion 
164, Criminal Procedure Code. Afterworde, 
the witness withdrew his statement and he 
was charged in the alternative under seotion 
193 with intentionally giving false evidence, 
It was held that Queen- Empress v. Bhirma 
(6) was not applicable as the Magistrate 
who recorded tbe statement was the Oom- 
mitting Magistrate. In Suppa Tevan v. 
Emperor (10) a statement wasreoorded by 
a Magistrate in a murder oase investigation 
under rection 164,  Oriminsl Prosedure 
Code. lt was held that the Magistrate was 
a Court and when be to: Е down the state- 
ment under section 164 he was aoting in 
dizsoharge of a duty imposed by law. and 
wss authorised to administer oath. It was 
argued that the oonviotion of the aeou:sed 
under seation 193, indian Penal Code, 
was not legal, and it was held that, in the 
face of the Explanation attasbed to seotion 


194, that contention could not be accepted, 


An investigation under Chapter XIV of the 
Orimina] Prosedure Code was a stage ofa 
judicial proceeding and, therefore, tbe appel- 
lants gave false evidenoe. The illustration 


(8) 22 A. 116; A. W. N. (1899) 207; 9 Ind. Dec, 
(ч 8) 1107, 

(9) 16 M, 421; 1 Weir 176; 5 Ind, Dec. (х. в.) 
1000. | . 

(10) 29 M, 89; 8 Cr, L. J, 870. 
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to Explanation (2) was referred to, but, with 
бое respect, the illustration doss not give 
ar’ answer to the question  whetter an 
ix vestigation under Chapter XLV, Criminal 
Piceedure Code, comes within the Explana- 
tion. ‘It may be said the investigation refer- 
xed to in the illustration is an investigation 
after the inquiry has commenced, but is 
preliminary to the actual trial, because the 
Magistrate has no authority to try the oase, 

It does not appear that it was seriously 
argued in the Trial Court that in ordinary 
oases astatement resorded under seotion 
164 is not evidence in a stage of a judicial 
рговвейіпе, while before the Sessions Judge 
from his judgment it seems to have been 
admitted that it would be, But it was 
argued that this was notan ‘ordinary ease. 
The Tribunal was constituted under Act IX 
of 1915 which abrogated all provisions of 
the Oriminal Procedure Code so far as they 
related to committal proceedings, That, there- 
fore, the Magistrate, though a First Olass 
Magistrate, had no authority to oarry on 
the preliminary inquiry in this case, во that 
the deoision in Queen-Hmpress v. Bharma 
(6) was direotly appliaable, On the other 
side it was argued that, though by seotion 
b of the Aot, the Tribunal might take 
eognizanse of a ease without a ~ committal 
order, there was nothing in the Act to bar 
sommittal prosesdings being taken if the 
authorities so decided, though naturally the 
intention of the Aot was to do away with 
the necessity of the stage of the ordinary 
procedure so that the Tribunal might deal 
with all cases whether triable by a Coart 
of Session or not as if they were warrant 
cases. 16 seems to me 16 would be diffisult 
to ray that the Magistrate had no authority, 
considering the powers whioh were vested 
in him to scarry on the preliminary ingairy 
in the oase, merely because it had been 
enacted by the Legislature that in a partiou- 
lar elass of sases within which 
fell there should ba no preliminary inquiry, 
but the point is suffioiently doubtful, . con- 
sidering the ruling in Queen-Empress v. 
Bharwa (6), to make it desirable that it 
should be referred to в Fall Benoh with 
the other questions which this case has 
afforded ап opportunity for getting finally 
desided so far as this Court is soneerned, 


The following questions are referred to a 
Full Beneh :— 


this опе ` 
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1, Whether a statement resorded by any 
Magistrate in the oourse of a Police 
investigation under sestion 1°4, Oriminal 
Procedure Code, is evidenee іп а stage of 
а judical proceeding within the meaning of 
section 193, Indian Penal Code, Explana- 
tion (2) P 

2. Whether such a statement ean be said 
to be evidense in astage of а judicial pro» 
eseding ifthe Magistrate who гевогӣв it 
has no jurisdiction to inquire into or try 
the oase Р? 

3. Whether if suoh a statement is not 
evidence in a stage of a judicial proceed. 
ing but comea within the meaning of tke 
words 'evidenee in any other case’ in geo- 
tion 1¢3, Indian Penal Code, it oan be linked 
with a statement whioh is evidence in a 
stage of the judisial proeeeding following 
on tbe investigation so that the two. ean 
be said to be a series of aots on whioh 
an alternative sharge ean be framed under 
sestion 236, Criminal Procedure Code, of 
intentionally giving false evidence ? 

4. Whether the Magistrate who had 
authority to oarry on the preliminary inquiry, 
but for the notification under the Defense 
of India Act, had any jurisdiction to irquire 
into or try the case after the notification P i 

5. Whether, if the Full Beneh are of 
opinion tbat question 1 should be answered in 
the affirmative, it makes any differense that 
the original osse was directed to be tried 
by а Tribunal under the Defence of India 
Aot instead of being tried in the ordinary 
courae, so that the investigation under 
Chapter XIV of the Criminal Prosedure 
Code sannot be considered a stage of the 
proceedings before the Tribunal ? 

Знав, J.—I agree that the only point of 
substanse arising in this application is, whe- 
ther the statement cf the petitioner resord. 
ed by the Firat Olass Magistrate of Nadiad, 
on the 17th of May 1519, under section 
16+, Criminal Prosedure Oode, after tke 
Notfieation No. 3778 of the Liosal Govern- 
ment under section 3 of tha Defence cf 
India Aet (IV of 1915), was published on 
the 14: of May, oan form a basir, in 
part, of the altercative oharge of an offence 
under section lv3, indien Penal Code, 

1he other points raised by Mr, Jinnah on 
behalf of the acsussd do not afford any good 
ground for interference in revision, 


Several questions have been argued in 
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eonneetion with the- point, whish require 
to be sonsidered. These questions have 
been formulated by my Lord the Chief Justice 
at the end of his judgment, with which I 
generally agree. They are all important 
questions and some of them sre not free 
from dilfienlty. There ія diversity of 
judisial opinion as regards some of them: 
and there is the question of applying the 
Ful Benoh deoisions of thisCourt in Queen- 
Empress v. Bharma (6) and Queen- Empress 
v. Mugapa (3) to tbe statement resord. 
ed under the spesial siroumstanees of this 
ense. For a satisfactory disposal of this 
ease itis desirable that these questions should 
be referred to a Full Benoh. Aoeordingly, 
I soneur in the proposed reference. 

I do not desire to express any opinion 
on апу of these questions at this stage : nor 
do I mean neaesrarily to suggest пру doubt 
as to the eorreetness of the Full Benoh 
decisions abovereferred to so far as they go. 





In pursueree of the foregoing, the ease 

vus before & Full Bench on the 4th October 
9:0 

Mr. Jinnah with him Mr. 9. №. Thakor, 
for the Aeeused, 

Sir Thomas Sirangman, AdvooateGeneral, 
with him Mr, 8, S. fatkar Government 
Pleader, for the Crown. 

OPINION OF FULL BENCH. 

Pratt, J.— (October 11, 1990),— The ques- 
ticns referred for desision to the Full Beneh 
агө,— 

1. Whether a statement recorded by any 
Magistrate in the source of a Police investiga. 
tion under reotion 164, Criminal Proeedure 
Code, is evidenee in a stage of a judicial 
proceeding within the meaning of rection 
193, Indian Penal Code, Explanation (2) ? 

2, Whether such a statement oan be said 
to be evidence їп в stage of a judisial proseed- 
ing if the Magistrate who reeords it has no 
jurisdiction to inquire into or try the ваве P 

3. Whether, if sueh a statement is not 
evidenee in a stage of a jndioial proceeding, 
but somes within the meaning of the words 

evidence in вру other ease’, in section 
198, Indian Penal Code, ib can Бе linked 
with a statement which is evidence in a 
stage of the judisial prroeeding following 
on the investigation, so that the two can be 
said to bea series of actsen which ар alternas 
tive eharge ean be framed under gestion 236, 
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“giving false evidence P 


4. Whether the Magistrate who had 
authority to earry on the preliminary irqniry, 
but for the notification under the Defence 
of India Act, had any jurisdietion to inquire 
into or try the case after the notification P 

5, Whether, if the Full Beneh are of 
opinion that question No, 1 should be answered 
in the effrmative, it makes any difference 
that the original ease was desided to bo 
tried by a Tribunal under the Defence of 
India Ast instead of being tried in the 
ordinary courre, so that the investigation 
under Chapter ХІУ of the Criminal Pro- 
cedure Code eannot be considered a stage 
of the proseedings before the Tribunal. 

A Police investigation under Chapter 
XIV of the Criminal Preeedure Code ія 
nob itself a judisial proseeding within tbe 
meaning of that term as used in the 
Indian Penal Oode. Under that Code a 
judicial proceeding is a proseeding before 
a Judge as defined in section 19. Nor 
does it besome a stage of a jndisial pro. 
ceeding by virtue of the Explanation to 
section 193. The words of the Explanation 
are: “An investigation dirested by lew 
preliminary to a proceeding before a Court 
of Jastioo.” A magisterial inquiry prepara. 
tory to commitment is an inquiry direeted 
by law preparatory to the trial This 
direction is expressed in sestion 2(6 of the 
Code of Criminal Prosedure, The effect of 
the Explanation is, therefore, to make a 
magisterial inquiry preparatory to commit: 
ment, a stage of a judicial proceeding. 
But there ів no direstion of law that the 
Police investigation should precede a trial, 
It very often does nof, её, gẹ, when the 
Magistrate takes oognizaree on в complaint 
or ‘suo motu’, Nor is it enough that the 
Ро!ізв investigation does, as в matter of 
faot, often precede в trial. The reotion 
requires something more. There must be an 
express direction by law just as under Ex. 
planation (4) there must be an express direo- 
tion by a Court of Justice, 

To bold that a Polise investigation is a 
stage of a judicial proseeding would lead 
to anomaly. A Magistrate trying а warrant. 
sare: is a Court of Justice (sestion 20, irdian 
Peral Code): but a Magistrate holding an 
inquiry preparatory to commitment is not 
[section 19, illustration (4) ]. A Polise 
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investigation preparatory to a trial by а 
Magistrate would, therefore, be a stage of a 
judicial inquiry, while a Polise investigation 
preparatory to a magisterial inquiry for oom- 
mitment would not. 

No doubt а Magistrate examining s 
witness under gestion 164 would do so on 
oath. Bat the definition of judisial pro- 
seeding in sestion 4 (m) of the Criminal 
Prosedure Code is limited to that Code and 
does not apply to that phrase as used in the 
Indian Penal Code. 

A statement resorded by & Magistrate 
of a witness in the course of-a Polise in- 
vestigation under Ohapter XIV is, I think, 
not evidence in a stage of a judicial pro 
eeeding and I differ on this point from 
Queen-H npress v. Parshram — Raysimg (5), 
QueeneH mpress y, Alagu Kone (9) and Suppa 
Твоап v. Emperor (10). 

It is quite immaterial whether the 
Magistrate had or had not jurisdiction to 
inquire into or try.the ease. Under the 
Code of 1872, there were cases where 
thefaet that the Magistrate had jurisdie- 
tion was regarded as indicating that the 
examination was not under seotion :64, 
as it professed to be, but should be son- 
sidered to have been taken in the course 
of the inquiry or trial: Zmnress v. Anuntram 
Singh (11), Empress of India v. Yakub 
Khan (19). Subsequent ohanges in the 
Code of 1882 havea. made these ass 
obsolete. But they have left their mark 
on the ease of Queen-Hmpiess v. атта 
(6). There, in a oase of murder, a state- 
ment was made under sestion 164 before 
a Third Olass Magistrate and was after. 
wards contradieted before the Oommitting 
Magistrate. The Court held that the state» 
ment before a Third Olass Magistrate 
was not evidense in a judisial proseeding 
that Magistrate not having authority to 
carry on the preliminary inquiry. Tae 
reservation as to the Magistrate's jurisdis- 
tion was, we think, made in order to leave 
open the question whether, if the Magis- 
trate had jurisdietion, the statement, though 
professing to be made urder seotion 164, 
should not be considered part of the 
sommitment inquiry. In Queen-Hmpress v. 


(11) 5 C, 954; 6 C. L. В. 297; 3 Shome L. В. Ог. 29 
2Ind Dec. (N.s 1716. 

(.2) 6 A, 263; А. W. N, (1883, 25; 3 Ind. Deo (x. в.) 
250. x - 
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Bharma (6) the Fall Beneh merely answered 
the question propounded and did not eon- 
sider whether the acsused eould not have 
been sonvisted of a sharge in the alternative 
for false evidenee under sestion 193, Part 
1, before the Uommitting Magistrate, or of 
falae evidense uader sestion 193, Part 2, 
beforethe Third (Ulang ‘Magistrate, But in 
the ease of Queen E npress v. Ismail (13), 
desided three months later, though report- 
ed inI.L, В. 11 Bom. 659, а sonviotion 
was вообешей in the alternative for giving 
false evidense before a Magistrate or false 
evidense before a Police Offiser (under 
sestion 161 of the Oriminal Procedure 
Code of 1882). 

In the case of Queen E npress v, Kabhac 
(2) it was held in a similar oase that 
a charge for one offense in Form X VIII (10) 
(4) of Sohednle V of the Oriminal Prooe- 
dure Code coald not be framed, but that 
separate heads ofsharge іп the alternative 
should be framed under sestion 236. This 
was follewed by the ease of Queen. Empress 
v. Annia (4), where the statement 
made to the Polise Offiser was in answer 
to questions whish tended to expose the 
acoused to а criminal prosesution. The 
Court held that this was not false evidence 
as the assused was not bound to answer 
truly, This was suffisient to dispose of the 
oase, but the judgment, professing to follow 
Quen: Empress v, Kabhai (2), added 
that even if the statement to the Pol'ee 
was false evidenee, the вазе was not one іп 
which alternative eharges sould be framed. 
This was not only an obiter dictum but an 
insorrest statement of the deeision in Queen- 
Empress v. Kabhat (2), nevertheless 
tha Fall Вапаһ in Queen Empress v. Mugapa 
(3) approved the oase of Queen Empress v. 


Kobhat (2), that a ebarge in the 
Oriminal Prosedure Oode form was not 
possible, and at the sama time followed 


Queen. Empress v. Annia (4) in holding 
that alternative sharges sould not be framed. 
The judgmemt askowledged the dissrapansy 
between  Queen-Empress у. Annia (4) 
and Queen Empress v. Kabhat (2), but 
give no reason for following the obiter 
dictum in the former rather than the desi- 
sion in the latter—and, it doas not even refer 


(13) 11 B. 653; 12 Ind. Тас, 152; 6 Ind. Dec, (к, в.) 
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о ү - вавө of" Queen- Empress ү. Ismail 
18). 

- The sonfusion seems to have arisen ont 
of the apparent inconsistency between sebtion 
236 and the Form of Charge, Schedule V, 
Form XXVIII (II) (4). The Form sets forth 
two statements each in a judicial proceed- 
ing, "one of whish statements you either 
knew or believed ќо ‘ba false, or did not 
believe to be true, and thereby commit- 
ted an offence punishable under section 
193 of the Indian Penal Code.” It appears 
to be a Form of Charge with one head 
for & single offence and thereby invites the 
oritioism of Mr, -Mayre quoted in the 
referring judgment. But the form somes 
under Part IL of Form XXVIII “Charges 
with two or more heads.” The charge is 
really a eharge in the - alternative either 
of &noffense under sestion 193 on the first 
statement: or of an offenes under seation 
193 оп the second statement. But beosuse 
the two offenees happen to be under the 
same part of the same seotion, the form 
uses the words "an olfense" under sestion 
193. 1t is this somewhat inaeourate word- 
ing that has led.to tbe erroneous opinion 
that alternative shargen could not be framed 
where the contradictory statements fell under 
different parts of section 193, 

- But under seotion 236 it is quite oJear 
that a eharge in fhe alternative may Бе 
framed for different offences. The pro- 
sesution cannot : establish ` exalusively any 
one offence, but are -able to ‘prove 
any: ast or series of пасів which exelude the 
innoeense of the scoused, and shew that 
he must have committed one of two or more 
offences. The prosecution establish a corpus 
delicti on the facts whieh can be proved and 
the fasts whish cannot be proved are sub- 
sidiary fasta important only to this extent 
that they decide under whioh penal provi. 
_sion the delietum falle, or on what occasion 
the offence was committed, In illustration 
(a) the recent possession of stolen property 
is the corpus delicti, Whether tbe accused 
stole it himself or subsequently reseived it 
from the thief are subsiciery faots whioh 
only affect the question whether his deli um 
falla under seotion 879 or «cotioo 411 of ^ tha 
Indian Pena! Coase. in okustrauon (b,- ths 
two contradietory sfatements constitute t.e 
corpus «elicit and what cannot be proved ig 
the subsidiary fact on whioh occasion the 
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false evidense was given. “If tbe one state- 
ment was evidence in a judicial proaeeding 
and the other evidenae'in any other oase, 
the alternative oharges would be one under 
the first part and one under the second part 
of sestion 193. Judgment could be in the 
alternative under seotion 367 (3), Criminal 
Prosedure Code, and the punishment would 
be for the minor offense under sestion 72, 
Indian Penal Onde. 

It is argued that false evidence in a Police 
investigation and false evidence in в judicial 
proceeding do not form a series of sots and 
cannot be linked together -in alternative: 
charges, If false evidense in а sommit- 
ment inguiry and false evidence in а trial 
can be aharged in the alternative -I cannot 
understand how it ean be argued that false 
evidence in a Police investigation stands on a 
different footing. 16 is said that the aots 
must form a rerjes, True, but the only 
faotor that makes them a series is that they 
each lead to an inference as to the guilt - of 
tbe accused, There may be'a number of 
aota apparently: distinct and even different 
transactions but when they form a chain of 
cirovmetantial evidence pointing to the guilt 


of the asoused they become a series. This 
ciraumstantial evidence may ‘prove the 
aosused's connection witha murder. There 


Bots andthe murder are the corpus delicti 
and the acens:d may be obarged in tbe 
alternative with - murder or abetment of 
to with contradistory statements 
the eonneotion is that, taken together, they 
lead to an ipferenee of the nocused’s guilt 

І thitik that obarges in the alternative 
ean be tramed for giving false evidence in 
a jodioial proceeding or giving false evidence 
in any ether date., I think tbe desision in 
Queen. Empress v.. Mugapa (3) is ineorrest 


-and the desisions in Qusen- Empress v. Ismoil 


(13) and Queen Empress v. Khem (8) sre 
correat, 

The Defense cf India Aot provides fcr 
exolusive trial before the constituted Tribunal. 
ls in no way effests the Polioe investigation 
сгіће Magistrate’s jurisdistion to take part 
in the investigation. Indeed, section > боп, 
templa'es the faot that a sturement may have 
been tuker: before the Magistrate. 1 would 
therefore, ао wer tbe ques‘tour referrec: — 

(1) In tra nezstise.. (д, Inthe negative. 


.(5) In the &ffiimative; ard questions (4) and 


(5) do not arise. 
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М.сівор) О, J.— (October 11, 1920).—I 
agree that the anewers to the ques. 
tions referred to the Fall Bench should 
be ‘as given in the judgment of my 
brother Pratt. The third question is the 
most diffionlt one. Sestion 236 of the 
Oriminal Procedure Code sontemplates a 
case where an aceused person has committed 
‘an ast or а series of aots and itis uncertain 
on the facts proved -whioh of two or more 
offences has been committed. А series of 
acts means two or more aets connected toge- 
ther by some common: relation. Olearly, a 
statement on oath before a Committing 
Magistrate and a statement on oath at the 
trial of the same asoused оп the same charge 
would constitute a series of acts, Assord- 
ingly, under section 236 a witness could be 
charged with having given falso evidence 
either before the Oommitting Magistrate 
or at the trial. The doubt whieh arose 
owing too: flisting decisions ware, whether 
it was necessary to prove that one of the 
statements was false or whether the mere 
fact that the statements were contradictory 
was suffisient for a eonviotion of the offense 
of giving false evidence. This doubt was 
set at rest by the addition of illustration (b) 
to seation 236. -It does not appear to have 
been noticed that eestion 2.6 was originally 
framed to meet the oase where it was doubt- 
fal whether offense A or offense ‘B had teen 
sommitted at the time when the charge had to 
be framed, Schedule V, Form X x V 111, provid- 
ed for the framing of sharges under two or 
more heads in &ocordanse with the provisions 
of seotion 236. But in the sase of contradictory 
statements the doubt' would be whesher 
perjury bad been committed on оввавіоп A or 
oosasion B, avery different matter. Тһе 
form of oharge in Sehedule-V, Form XXVIII 
(I1) (4), ie, therefore, strictly speaking, not a 
charge under two heads but a ahargo under 
one -head fora single offence. Тһе · charge 
should be “either that you committed an 
offence of giving false evidence on ововвіоп 
A ог оп oceasion Band because the state- 
ments are eontradio:ory you must have 
committed that offenoe cn one of the two 
oceasions.” The illustration (b) made it olear 
that it was not necessary to prove on which 
ofthe t»o cocasions fa.se ev.denos had been 
given, But the illustration dtes not alter 
but merely explains the section, and 16 cannot 
be that only the sontradistory statements 
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mentioned therein oan form the basis of an 
alternative charge. 

The next point to be notised is, that seation 
191 of the Indian Penal Code definas the 
offense of giving false evidence. Sestion 193 
provides for the punishment, It does not say 
that there are two kinds of perjury, bnt that 
if perjury is committed in the stage of a jadi. 
oial proceeding it may be punished more 
Beverely than if committed in any other ease. 
The offence is perjary wherever it may be 
sommitted. 

In iilustration (b) to seotion 236, Criminal 
Proeadute Code, the common relation is the 
inquiry вв to tha committal of a particular 
offsnse by one or more individuals and that 
enables the statements made on two different 
озвавіопв to be considered as a series of acts, 
Bus the Polise investigation under Ohapter 
ХІУ has also à common relation though it is 
в wider one, v/2, the inquiry into the oom- 
mittal of а parvioular offence, Therefore, a 
statement at the Poliae investigation under 
section 164 and а statement after judicial 
proceedings have commenced form a serios of 
nota within the meaning of seotion 23., If, 
on the otner hand, the common relation ean 
only be the inquiry as to whether one or more 
partioular individuals committed а partioular 
offance, then they cannot form a series of 
acts. Bat there is no reason why the wider 
relation, if it existe, should not be taken into 
account. To hold otherwise would have this 
disa:trous effest that witnesses might make 
the most inoriminating statements under 
section 164 resulting in persona being oharged 
under the Indian Penal Oode, with only the 
bare chance of.suah witnesses being held 
guilty of perjury, if they resiled from their 
statements at the trial. For nothing is more 
diffisult to prove than the faot that а witness 
has made a statement whioh he knew or 
believed to be false or did not believe to be 
true. 16 ів only when he makes sontradiotory 
Statements that areal сһапве of sonviction 
arises. 1 thick unnecessary confusion has 
been caused by the phraseology of seotion 191 
of the Indian Penal Code. The act whioh 
constitutes the offense is the making of-a 
false statement on oath on an овзавіоп when 
by the law the person making the statement 
is board to tell the trath, If that set had 
been catled ^ perjory’, А term which every 
ore understande, there would have been no 
difficulty, But to call it ‘giving false 
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evidense’ involves the use of a word which 
itself has several meanings. Olearly, * evi- 
dense! is not used in ita restricted meaning of 
evidence whioh is given or san be used in the 
course of judisial proseedings, but in its 
widest sense including any formal enunoia. 
tion of fasta made for the purpose of es- 
tablishing a particalar sonolusion. Thus, a 
ereditor who makes a false affidavit of claim 
against an insolvent’s estate or an insolvent 
who makes a false sehedule, gives false 
evidence. And, if either of them happened to 
make contradictory statements before the 
Court in the course of proceedings under the 
Presidency Towns Insolveney Aot, Ido not 
gea why they should not be eonvicted under 
geation 193 without the prosesution having to 
prove which of the statements was false: the 
sommon relation being the particolar 
inaolvensy in which the statements were 
made. In my opinion, therefore, there is a 
common relation between the statement made 
before the Magistrate under section 154 and 
the statement before the Tribunal- so that 
they form а series of acts. No doubt, this 
opinion ів in cor Я ot with the Full Benoh de- 
eision in Queen: Empress v, Мидара 
(3). But with all dce- respect to 
-the learned Judges who tried that ease, the 
value of their considered opinion is deprived 
of much of its value by the faot that no 
reasons are giver, and the sontrary decision 
of this Court in Queen-Hmpress v. Ismail 
(18) was -noteven referred to. it may 
be that section 236 was considered, but, 
in my opinior, the real arus is whether the 
inquiry into the sommittal ofa particular 
. offence, without dealing with the question 
whether a particular individual has committ. 
ed it, сап constitute the common. relation 
between the two statements and itis im 
possible to say whether their Lordships 
considered the question before them from that 
point of view. 

Saas, J.—(October 11, 1920).—I agree 
with the judgment of my brother Pratt as 
regards questions Nos. 1, 2, 4 and 5 referred 
to the Full Benoh. I wonld answer these 
questions in the’ same sense, generally, for the 
reasons given in that judgment. 

As regards duestion No, 3, I regret that I 
am unable to aecept the eonelasion reached 
in that judgment. 

I would answer that question in the 
negativo. 5 = A. 
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I have sarefally considered the arguments 
and the statutory provisions bearing on thia 
question, as also the various decisions sited 
before us. The provisions of sestion 236, 
Orimihal Prosedure Code, are of an enabling 
and not obligatory nature, and itis open to 
the Oourts,on a fair interpretation of the 
séction, to hold that a statement, which is 
not evidense in a stage of a judisial proseeding, 
ought not to be linked with a statement 
which is evidense in а judieial proseeding or 
ata stage ofa judieial proceeding во as to 
form the basis of an alternative sharge, In 
determining whether any two contradiotory 
statements san form the basis of an alterna- 
tive charge, the Court must have regard to 
the nature of the statements. A statement 
recorded by a Magistrate under asation 164, 
Criminal] Prosedure Code, in the eourse of 
an investigation under Obapter X.V before 
the inquiry or tria] has вош тепсей, generally 
Speaking, eannot be evidence at the trial: 
while a statement recorded before a Commit- 
ting Magistrate in the course of the inquiry 
ean be evidense at the trial. The statement 
recorded under seetion 164° is one whioh a 
witness is under no legal obligation to make; 
though if he elesta to make it he is bound to 
state the truth, in view of the provisions of 
the Indian Oaths Aet. The scheme of the 
Code of Criminal Prosedure makes a olear 
distinetion between the stage of Polise 
investigation and that of judicial proseedings 
by wey of inquiry or trial, Thongh the 
obligation to state the truth is eommon to 
statements recorded under sestion 164, as well 
as those made at the inquiry or trial, there is, 
in my opinion, а clear distinotion between 
these two slasses of statements, There ia 
also a difference in the oireumstanees and 
surroundings under whioh the two sets of 
statements are recorded. This may be taken 
to be recognised by the Legislature, as the 
statements recorded under sestion 164 вге not 
permitted to be treated as evidence at the. 
trial under the Cade of Criminal Proeedure or 
the Indian Evidence Aet. 

lam not speaking here of the speoial 
provisions of section 9 of the Defence of 
India Aet (IV of 1915). 1% is not nesessary 
to cxprcss any opinion, for the purpose of the 
case, as to whether that section applies to 
statements recorded under sestion 164, Crimi- 
nal Prosedure Code. Assuming, without ad- 


_ mitting, that sueh statements may be used as 
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evidence under the special sireumstances 
stated in that sestion, I do not think that that 
eireumstanee affects’ in ару way the broad 
consideration that sueh statements cannot 
be treated as evidence at any inquiry or 
trial under the Code of Oriminal Prosedure. 

~ In determining whether a statement 
recorded under gestion 164 during the 
Polioe investigation and a statement resorded 
in the aourse of judicial proseedings at 
the trial oan constitute a * series of acts’ 
within the meaning of sestion 236, there 
is no adequate reason to ignore the difference 
between the two acts. in spite of these 
eonsideratione, I might have taken the view, 
whish is now sontended for by the learned 
Advcoate-General, and which, it i« said, is 
well within the scope of sestion 236, had 
` it not been for the faot that a Full Benoh 
of this Ocurt had by nesessary implication 
put a restricted interpretation upon the 
terms of seetion 236. That is the decision 
in Queen-Emprees v.  Mugapa (3). The 
Full Bench, consisting of Sargent, О, J., 
and Telang, Candy and Fulton, JJ, held that 
a Statement made to a Poliee Officer under 
section 161 of the Code of 1882 and that 
made before the Committing Magistrate 
eould not form the basis of an alternative 
charge, mush less of а sonvistion under 
gestion 193, Indian Penal Code. In that 
саве one of the statements was made af a 
stage of a judicial proseeding and the other 
was made ata stage of investigation under 
Ohapter XIV of the Code then iu foree, 
the person making the statements being 
under an obligation to state the truth on 
both the osoasions. It is true that no 
reasons are given for this decision, and no 
` reference is made to the terms of sestion 
236, Criminal Prosedure Ccde. 1 do not 
feel any doubt, however, that the conolu. 
sion was reashed after a careful considera 

tion of seation 236, which in terms was 
the same as the sorresponding sestion in 
the Code of 1898. Though this reported 
desision was before the Legislature when 
the Code of 1898 was enacted, I do not find 
any change in the section, whish oan be 
reasonably construed as overruling or render. 
ing obsolete that decision. lliustration (b) 
to the seation was added for the first time 
in the Code of 898, 1 do not think, 
however, that the illustration touches the 
present point, Ag I read the illustration, 
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it only makes olear that two вопігайівёогу 
statements, опе made before the Committing 
Magistrate and the other at the (гів), oan 
form the basis cf an alternative sharge of 
giving false evidense. It is not pressed 
before us, and I do not think that it could 
be reasonably suggested, that the word 
Magistrate’ in the illustration ean mein 
any Magistrate other than the Oom. 
mitting Magistrate, The illustration 
so far as it goes, refera to the linking of 
two sontradiotory statements in the course 
of judieial proceedings for вп alternative 
charge under the same part of seation 193 
Indiar Penal Code. I do not think that the 
alteration in sestion 61 of the Orde of 1848 
makes any difference so fer аз the applica. 
tion of the. desision in Mugapa’s case 
(3) to the point, whioh we have to deside, is 
eoncerned, i 
. J am humbly of opinion that the desision 
in Queen- Empress v. Mugapa (3) is oorreot 
and may be followed so far asit applies 
to the ‘present case. The effeat of that 
decision, in my opinion, ia that twoc n. 
iradietory statemente, one recorded before 
the somuencement of the ipqniry or trig] 
and tke other recorded at the inquiry or 
trial, cannot form the basis of an alter. 
native charge, or conviction under seetion 
193, even though with referense to each 
statement the.eharge of giving falee evi. 
dence at a stage of a judioial proceeding 
or merely of giving false evidence, as 
the case may be, вап be established if the 
prosecution be in a position to prove that 
the partioular statement is false in faot 
(The statement recorded under seetion 164 
in the present oase stands, for the purpose 
of the point under consideration, on the same 
footing as the statement made to the Police 
Offioer under sestion iol nnder the Code 
of 1882 in Mugapn's oase (3), 

FawogrT, J.—( October 11, 19920), — I agree 
in the answers and reasoning given in the 
judgment of my brother Pratt, 

As to the third question, it ig t 
illustration (b) to sestion 236, and the Tan 
of Lharge in No. XXVIII ‘of Schedule V of 
the Criminal Prosedure Code, presumably 
relate to eontradiotory statements in an 


‘inquiry before a Committing Magistrate and 


in a trial before а 5és.ions Ooort; but this 
by no means justifies the view that the 
Legislature intended to confing the power 
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to frame an alternative oharge under sestion 
236 to the oase of contradictory statements 
falling under the first part of sestion 193, 
Indian Penal Code, or ta à sase where both 
statements fell under the same pert of that 
gestion. The illustrations and forms are 
useful guides to the meaning of a seotion, but 
do not eonstitute the main enactment. 

The expression ‘series of acts’ in section 
236 is very wide, and I do not think there 
is any legitimate ground for holding that 
the ciraumstanoss that a statement under 
section 164 is voluntarily made and oannot 
itself be treated as evidence of the faots 
stated therein operate to prevent it being 
one of в ‘series of asta’, taken in conjunotion 
with a sonnested statement made by the 
same person ‘in a stage of a judieial pro- 
eseding. The offence of “giving false 
evidence," which is defined in section 191, 
Indian Penal Code, applies to each of the 
two acts, if the statement is false, өбо.; and 
the fact that under seation 193 one of the 
acts is liable to a greater penalty than 
the other is immaterial, exeept in regard 
to the question of punishment, whioh is 
dealt with in section 72, Indian Penal Code, 
Sab.seotion (3) of section 367, Criminal Pro. 
sedure Code, makes it alear that there oan 
be a eonviotion in the alternative іп a sase 
where there is a doubt as to whioh of two 
parts of the same section applies, just as 
muoh as in а базе where a doubt arises 
as to which of two seations applies, And 
this suffices to show that; вөобіоп 326 is 
also intended to sover the former gase. 
Nor does it seem nesessary to state in the 
charge that one of the statements falls 
under a particular part of section 193, 
Indian Penal Code, and the other statement 
under another part of that section, Thus, 
gestion 304, Indian Penal Code, is divided 
into two parte, drawing & 
the penalsy to ba ipfliated for culpable 
homicide not amounting to murder, авоогі- 
ing to the oonviot's intention or knowledge 
but the Form of Charge under sestion 304 
in No, X «VIII (I) (6) and 11 (2) of Sshedule 
V of the Code Woes not require the par- 
tisular part of section 324, under which the 
acoused is charged, to be stated. Under 
seotion 221 (х) it Suffüses to give the 
spesifis name of the offenes, whieb,in tha 
oase under oonsideration, is that of "giving 
false evidence,” whether it be "in а stage of 
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а indioial proeseding" or "in any other case.” 

SgTaLVAD, J.— (October 11, 1920). —1I agree 
in the answers given in the judgment of Pratt, 
J., to the questions referred to the Full Bansh. 
Asregards question No, 3, I fully sonour in 
the reasons given in the jadgment of the 
learned Onief Justice, The real question 
is, whether a statement made bya witness 
on oath under sestion 164 of the Orimiual 
Procedure Code during the course of inveati- 
gation under Chapter XIV, and a statement 
made by the same witness at the trial, sonati- 
tute а series of seis within the meaning cf 
seotion 236 of the Criminal Prosedure Code, 
so that an alternative charge san under that 
seation be framed in respect of sush state» 
ments. I have no doubt that they do conatitnte 
в ‘series of asts’, On information being given 
of an alleged offense, an investigation takes 
plase under Chapter XIV of the Criminal 
Prosedure Code; following on such investi. 
gation the inquiry before the Committing 
Magistrate takes p.ace and lastly comes 
the Sessions trial. "There із a common 
relation between all aots done in the eourse 
of these three stages and statements made 
by the same witness at one or more of 
these stages constitute ‘a series of acts’, 
16 was contended that only offences of 
identioal nature ean be the subjest of an 
alternative charge. There is по saon rastria- 
tion to be found in вөвбісп 236 of the 
Criminal Prosedure Code. Bat assuming 
there is such a restriction, the offences 
whioh form in this case the subjest of the 
alternative oharge are, in my opinion, idene 
tioal, The sharge is that the accused in 
this oase either gave false evidence when 
he made his statement under sestion 164 
or he gave false evidence in his statement 
before the Tribunal. Giving false evidense 
before the Tribunal, being in a stage of 
a judicial proseeding, falls within the first 
part of ssotion 123 of the Indian Penal 
Code, and giving false evidenoe in the eourse 
of a statement under seostion lo4 of the 
Criminal Proesdure Code, falls within tre 
second part of section 1923 of the Indian 
Penal Uode. Batin either case, the offenao 
is the one defined in section 191 (f che Indian 
Penal Oode, viz, "giving false evidence.” 





After the desision of the Fall Bansh 
the oase ваще before a Division Benoh (Mao. 
leod, О. J, and Shah, J.) on the 20th of 
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Ootober 1920, for final disposal. 

Mr, Jénnch, with him Mr, б. N. 
for the Applicant. ° 

Sir Thomas Strangman, Advocate General, 
with him Mr, 8. S. Patkar, Government 
Pleader, for the Crown. 

FINAL JUDGMENT. 

Maozzop, О. J.— (October 29, 1920).—1t has 
now been desided in this oase by the Fall 
Bench that the statement made on oath by a 
witness before a Magistrate under section 164, 
Criminal Procedure Code, oan be made tke 
basia of an alternative charge together witb a 
statement made on oath at the trial, provided 
there was а oommon relation between the two 
statements, There is a common relation in 
this саве, and, therefore, the aeeused could be 
convieted with having given false evidense by 
the mere fact that he had made contradistory 
statements, one before the Magistrate and one 
at the trial. : 

It has been argued, however, that there 
has been either a want of or an irregu- 
larity in the sanetion required by seetion 
155, Criminal Procedure Code. Assuming that, 
when contradictory statements are made 
before different Courts, the sanction of 
each of those Courts is required before a 
Court oan take cognizance of the eharge 
of giving false evidence, and assuming that 
the Magistrate in this case who resorded 
the statement under seetion 164, Oriininal 

‚ Procedure Code, was a ‘Court’, there is no 
donbt that the sanotion of the Magistrate 
was not obtained. Bat the sanction given 
by the Tribunal was to the effeot that 
an inqury should be made with regard to 
the contradictory statements made by the 
accused before the Tribunal and before the 
First Class Magistrate when be was examined 
under section 16 :, Criminal Procedure Code. 
There ів no dcubt that the aaeused had 
ample notice of what he was being 
obarged with, and 16 was open to the acaused 
when the Magistrate commenced the 
proseedirgs to take the objection that 
the Magistrate could not take cognizance of 
the charge for want of sanction of the 
First Class Resident Magistrate who recorded 
the statement under sestion 164, Criminal 
Procedure ode. Although an objection 
was taken before the Trying Magistrate no 
application was madeto a bigher Tribunal 
to stop the proceedings on the ground that a 
proper sanction ‚һай not been giyen.. It is 


Thakor, 
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trua that in appeal the learned Sessions 
Judge thought that no sanction was necessary 
beeause he considered that the Resident 
Magistrate was subordinate to the Tribunal, 

However that may be, assuming that there 
is an irregularity in the sanation whieh was 
required by section 195, Criminal Prosedure 
Code, before the Magistrate could take 
sognizanee of the charge against the acoused, 
section 527, Oriminal Prosedure Code, ів 
very clear as to what course is open to the 
High Court in revision when it is brought to 
its notise that there has been an irregularity 
in the sanction. It provides that "no find. ` 
ing, sentence or order passed by a Court of 
competent jurisdiction shall be reversed or 
altered under Chapter XXVII or on appeal 
or revision on account оѓ,,,(5) the want of 
or any irregularity in any sanotion required 
by section 195 (Criminal Procedure Code) 
or any irregularity in proceedings taken under 
section 476,...0nless such error, omission, 
irregularity, want.,.has in fact occasioned a 
failure of jnstioe.” 

In Sunder Dasadh v. Sital Mahto (14) the 
petitioners were oonvisted and senteneed 
to fine under sestion £06; Indian Penal 
Code, without any sanction being given 
under section 195, Oriminal Procedure Code, 
and the Court said: “No doubt sanotion to 
the proseoution should have been given 
before the Magistrate took oognizanee of 
that offence, but unless the want of such 
sanction has, in fast, oosasioned a failure of 
justice (eection 537, Code of Oriminal 
Procednre), the eonviotion ів not bad only on 
that &ssount, There is nothing in the pro- 
oeedings to show that this is s0.” 

I should not go so farasto say that in 
tbis oase there wasa want of sanation, that 
is to say, an entire want of sanction, as there 
was the eavction ofthe Tribunal It may te 
said that there was a defisiensy in the 
sanotion вв the Magistrate had not sanctioned 
prosecution, But, bowever that may be, ib 
cannot be said that this want of sanotion or 
deficiency or irregularity in the sanotion 
granted basin fast ocosasioned a failure of 
justioe. It has been proved that the acoused 
had made direatl]y contradictory statements 
which oonstitute the offence of giving false 
evidence within the meaning of section 191, 
Indian Репа] Code, taken in eonjunotion with 


(14) 28 0, 217 at p. 220; 6 С, W, N, 291. 


'. Orimioal Prosedura Code, was a Oourt 
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. sestion 235, Criminal Prosedure Code. There: 
fore, there is no reason why we should interfera 
with the conviction on the ground of any want 
of sanstion or defisiensy or irregularity in the 
sanotion, 

It seems to me the question whether the 
Magistrate recording а statemet under seotion 
164, Criminal Procedure Code, is a ‘Court’ or 
not is now irrelevant, sonsidering the Full 
Вапоһ in this oase has held that these two 
oontradietory statements oan form the subjest 
of а sharge of giving false evidense. If 
he is not a Court, no sanstion would be 
required. But it has bean held by the 
Madras High Oourt thata Magistrate resord. 
ing a statement on oath under section 164, 
see 
Queen-Empress v. Alagu Kons (9)] and that 
desision was followed in Suppa Tevan v. 
Emperor (10). It seems unfortunate that 
although the words, ‘evidence’, ‘judioial 
_ proseedings, ‘Court’, ‘Court of Justice’ are 
used in the Indian "Penal Oode, Criminal 
Procedure Code, the Indian Evidenco Ast 
and other Авба, there is no general definition 
of these terms applicable | to any Ast in 
_which they appear. But ‘Conrt’ is defined 
in the Indian Evidence Aot, section 3, as 
insluding ‘ ‘all Judges and Magistrates, and 
all persons, exoept arbitrators, legally 
- authorised to take evidenoe;” and under 
gestion 164, Oriminal Prosedure Oode, a 
Magistrate is bound to record the statements 
made to him in sueh of the manners therein- 
after pressribed for recording evidence as 
is, in bis opinion, best fitted for the oireum. 
stances of the case. If there were anything 
at all in the point, I should say that there 
was considerable justification for the decision 
of the Madras High Uonrt that the Magis- 
trate recording a statement under seation 164, 
Oriminal Prosedure Code, was a ‘Court’, But 
it seems to me the point is immaterial 
beoause, under sestion 191, Indian Penal 
Code, the offenoe of giving false evidense 
is committed by making a false statement on 
oath when a person making a statement is 
legally bound by, an oath or by an express 
provision of law to state the truth. When 
the law provides, therefore, for any oase in 
which а person oan be bound by an oath to 
speak the truth, and.sush а person makesa 
statement which is false,and whiah he either 
koows or believes to bs false or does not 
believe to he true, then he is said to give 
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false evidence, and there is no necessity that 
sush а statement should be made in or before 
a Court, whatever the definition of ‘Court’ 
may be. He is liable to bs punished under 
seation 198, Indian Penal Cole, whioh 
provides, however, that a more severe punish- 
ment ean be irflisted if the offense is oom- 
mitted at any stage of a judicial proceeding 
than if it is sommitted in any other oase, 
Therefore, there is no reason to interfere with 
the convistion in this oase. The original 
sentence of two years passed by the Oity 
Fir.t Olass Magistrate was reduced by the 
Sessions Judge to one year’s rigorous: 
imprisonment, and, therefore, that is well 
within the period of impriaonment prescribed 
by section 193, Indian Penal Code, when. 
the false evidence is not given in any stage 
ofa judisial proceeding, Considering all the 
circumstances, we reduce the sentence to six 
months, This decision will cover the other 
two oases, Revision Applications Nos, 198 and 
192, in which also the sentenses are reduoed 
to six months reapestively 

Snag, J.—(October 29, 1920).—T oonaur in 
the order proposed by my Lord the Chief Justice 
In view of theopinionof the majority of the Fall 
Banob, by whioh thia Court is bound, it із olear 
that the two oontradictory statements, one 
of which is recorded by the Magistrate under 
sestion 164, Criminal Prosedura Oode, not at 
any stage of a judicial proseeding, and the 
other recorded by the Tribunal in the course 
of в јодівів] proseeding, вап form the basis 
of an alternative oharge under the latter 
part of seetion 193, Indian Penal Code. 

There is only one more point whieh has 
been raised on behalf of the applicant, that 
the sanction of the Magistrate before whom 
the statement under seotion 164, Oriminal 
Prosedure Oode, was recorded was not 
obtained in this sase, and that, without his 
sanotiop, the Trial Magistrate оопа not take 
cognizance of the oase on ап alternative 
ebarge, No doubt, an order under section 
476, Criminal Prosedure Code, was made by 
the Oommissioners appointed under the 
Dafenoe of India Aat, Bat it is clear, on the 
desisions of this Court as also on the pro- 
visions of the Code, that in the ease of an 
alternative oharge under sestion 193, Indian 
Penal Code, based upon two statements made 
before two diffarant Courts, the sanstion of 
both the Coirts or of Courts to whieh these 
two Oourts may be subordinate for such an 
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alternative sharge is necessary. It is true 
that the appliaant in this case sould not 
have applied to this Court to revise the order 
under section 476, Criminal Prosedure Code, 
made by the Commissioners appointed under 
the Daefenoe of India Act. But after the 
proceedings were sent up to the Trial 
Magistrate in this oase, the plea based upon 
the want of sanstion of the Magistrate who 
had resorded the statement under sestion 164, 
Criminal Prosedure Code, sould have been 
taken, and, as I uuderstand from the argu- 
ment, it was taken, The Trial Magistrate 
apparently overruled thatobjeetion. It was 
open ‘to the present applicant at that stage 
ta have moved this Court to stay proseedings 
for want uf suah a sanction, The [rial Court, 
however, prosseded with the sase and the 
&esused was eonvieted. The Sessions Judge 
has overruled the plea on the ground that 
suoh sgnoticn was granted in this case by 
the Commissioners under the Defence of 
India Aot, as a superior Court. This point is 
now taken before us. 

In view of the provisions of sestion 537, 
Criminal Prosedure Code, it is elear that the 
want of any sanction or apy irregularity in 

, the sanotion required by gestion 195, Criminal 
Prosedure Code, asnuot be made the basis cf 
interferense in revision unless auch want of 
sanotion or irregularity has oooasioned a failure 
of justise. It ваопоё be said in the present 
proseedings that the want of suah a sanstion 
has oscasione і а failure of justice though the 
objection was raised apparently before theTrial 
Court, I may add that Iam unable to assept 
the Sessions Judge’s view that, for the purpose 
of sestion 195, the First Olass Magistrate was 
a Oourt subordinate to the Commissioners 
appointed under the Defence of India Act. 
I take it, for the purpose of this argument, 
that the Magistrate reaording the statement 
under sestion 164, Criminel Procedure Code, 
was a ‘Court’? underthe Code of Oriminal 
Prosedure, In my opinion, there oan. be no 
doubt that the duty which the Magistrate is 
required to perform by way of reaording a 
statement under sestion 164, Criminal Pro- 
colure Code, is to be performed by him asa 
Magistrate, Ze, as a Court. The further 
argument whioh has been urged on the 
basis that the Magistrate is not a Court 
does notresliy arise. But I may add with 
rafereunse to that argument that if the 
Magistrate were not a Oourt, the position 
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of the applicant would beeome weaker and 
not in any sense stronger, so far as the poin 
relating to the want of sanstion is coneerned. 

Thus, it seems to me that, though the 
sanetion of the First Class Magistrate of 
Nadiad, who resorded the statement under 
seation 164, Criminal Procedure (ode, was 
necessary, we баппоё interfere in revisionon 
that ground under the oireoumstanees of this 
0858, 


Bule discharged, 


LAHORH HIGH COURT. 

OniuiNAL Appeat No. 624 or 1920, 
February I, 1921, 
Present — Mr, Justise Soott-Smith. 
MANGU AND aNOTaER—COnYICTS— 
APPELLANTS 
versus 
ЕМРЕВОЋ--ВЕчрохринт, 
Criminal Procedure Code (Act V of 1898), s, 877 


Pardon, whether can be tendered after. chorge is 
framed, 


There is nothing iu section 837 of the Criminal 
Procedure Code, to prevent a pardon being tendered 
to а person aftera charge has been framed against 
him [p 60%, col. 1.] 


Appeal from the order of the Magistrate, 
First Class, exersising enhansed powers 
under sestion 30 of the Criminal Procedure 
Code, Montgomery, dated the 14th Augnst 
1920. 

Mr, Badr ud-Din Kuresht, for the Appel- 
lants, 

Mr. H. A. Herbert, Government Advooate, 
for the Respondent, : 

JUDGMENT.—Mangu and Budh Singh, 
appellants, have heen eonvisted by a Magis- 
trate invested with seation 30 powers of 
daeoity under sestion 395 of the Indian 
Penal Code, and baye been sentensed to 
seven years’ rigorous imprisoument each. 
The daeoity was committed on the night 
between the 28thand 29th February 1920 
in the house of Chiman Ram whieh is 
situated at a distanee of 100 feet from 
the гапа] rest-house at Jiwan Shah in the 
Montgomery Distriet. The dascity is said 


“608 
MANGU V. EMPEROR, 


to bave been committed by five persons, 
viz, the two appellante, Ram Singh, appro- 
ver, and Bishan Singh and Ghona, who are 
said to have absconded. The dasoits were 
pursued from the seene of the ocacurrense 
to Chak No. 51, the exact distance of 
whieh is not stated onthe record, and as 
the night was a moonlight one, the mem. 
bers ofthe pursuing party had ample oppor- 
tunity of seeing their fases and being able 
to identify them subsequently, Ram Singh 
was at first put on his trial along with 
the twoappellants and charges were framed 
against all threa of them on the 14th May 
1920, A pardon was tendered to Ram 
Singh on the 7th Juneand he was examin- 
ed as a witness in the саве on the 17th, 
The first objeotion taken by Mr.  Kureshi 
on behalf of the appellante is that it was 
illegal to tender a pardon to Ram Singh 
and examine bim as а witness after a оһагде 
had been framed against him, There is, 
however, nothing in seotion 337, Criminal 
Prosedure Code, whieh prevents a pardon 
being tendered during the hearing of the 
ease to one of the persons being tried, 
and Mr, Kuresbi is unable to site any 
authority in support of his argument, 
Moreover, sestion 338 of the Code allows a 
Court to whieh a commitment has been 
made, with the view of obtaining on the 


trial the evidence of any person supposed: 


to have been concerned in, or privy to, ary 
sush offence, as is mentioned in seet:on 
337, to tender, or order the Oommitting 
Magistrate or the Distrist Magistrate to 
tender, a pardon on the same condition to 
such person as is referred to in seotion 
337. There ia nothing in the Oode to 
prevent в similar courte being taken in 
a case not sommitted for trial. J, 
therefore, overrule this objection. 

It does not appear exactly why it was 
considered necessary to tender a pardon to 
Ram Singh, for there was ample. evidence 
before this was done, whioh, if believed, 
would support the convistion of the appel- 
lante. The Magistrate has written a very 
detailed judgment and I have gone through 
the evidence on the record so far as it con. 
serns the appellants with the help of their 
Counsel and the | Government Advocate. 
There is ample evidence of eye-witnesses to 
show that both the appellants took part in 
the daeoity. Nura, Lakhe, Reohella and 
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Goman identifed both the appellants af 
an identifiestion parade in the presence of 
Bawa Mani Ram, Inspéotor (P. W. No. 82), 
and Nawab and Allu, both of whom were 
injured atthe hands of the daooite, identified 
the appellants at another identifeation 
parade presided over by Pandit Mangat 
Raj, Tabsildar (P. W. No. 35). These two 
gentlemen are entirely reliable witnesses 
and there is no reason whatsoever for sup- 
posing that the identification parades were 
not conducted in a proper manner ‘ and 
with all  neeessary precautions. Goman 
witness actually arrested Budh Singh in 
Chak No. 5t end he, tberefore, had a 
very good opportunity of identifying him. 
There was no delay &tout the arrest of 
either of the appellants during the Police 
proeeed'ngs, and there is no reason for 
supposing that the direst evidence against 
them bas been osonensted. Mr. Kureshi 
frankly admits that if the direst evidence 
be believed, the conviction must be main. 
tained. His main argument is that in tha 
first information report made to the Polise 
it was not stated that the members of 
the pursuing party would be able to 
identify the dasoits, This report was mada 
by Mangal Das, son of Chiman Ram, 
who does not himself profess to identify 
any of the daccite, He was, it appears, 
in a state of bewilderment when he made 
the report, and І do not sonsider that it 
is of any importance that be did not 
state that some cf the members of the 
pursuing party would be able to identify 
the offenders, I cannot. see any srfficient 
reason for rejesting the very strong direot 
evidence whioh has been produced in the 
present ease, and it іе, therefore, quite 
unnecessary for mo to refer to avy of the 
other evidence on the resord. The dacoity 
was a serious one and grievoua hurt was 
caused to two of tbe villagers by the 
daeoits who used  chhavís as well as a 
gun, The appeal je, therefore, dismiss. 
ed. 


Appeal dismissed, 


Vei, LX) 
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PONANGI VENKATASUBBARAYUDU V. ZEMINDAR OF NUZVID, 


MADRAS HIGH COURT. 
ÁPPEAL aGatnst Orpexs Nos, 126, 143, 145, 
and 1-0 cr 1919, 
April 27, 1920, 
—Justise-Sir Abdur Rahim, Kr., 
and Mr. Justice Oldfield. 
‘PONANGI VENKATASUBBARAYUDU 
AND OTHERS- DEFENDANTS— ÁPPELLANTE 
Lersus 
Sree Rajah LAKSHMI VENKATA 
NARASIMHA RAO, BAHADUR, 
ZEMINDAR or NUZVID—PrarisTUEF 
— Rg8POv DENT. 
‚Ой Procedure Code (Act V of 1908), О. XLI, 
T. 22, О. XLIII, r. 1 (п —Deciston of main question by 


Present: 


Appellate Court—Remand for findings on minor issues 


—Jecision, whether on preliminary point—Order of 
remand, whether appealahle. 


Where an Appellate Court decides the main point 
in asuitand remands the case for disposal on the 
remaining issues, its decision is not a decision on a 


. preliminary point and the order of remand is outside 


the scope of Order XLI, rule 23, of the Civil Pro. 
cedure Code, and consequently not appealable 
under Order XLII!, rule 1 u». 

Athappa Chetty v. Ramanathan Chetty, 53 Ind Cas, 
417. OL W. 3:0, А7 M L. J. F38, Vijayaraghava 
-Reddi у. Komarappa Reddi, 15 Ind. Cas. 367 22 М L. 
Ј.409; igtz: M. W, М. 410; 11 M. L. T. 192, Raghu. 
nandan Singh v. Jadwnandan Singh, 4R Ind. Cas 9-9; 
8 P.L J. 253; 4 P.L W. 450, Abdul Karim Abu 
Ahmed Khan Ghuznavi v. Allahabad Bank, Limited, 


^4! Ind Cas. 598; 44 О, 929; 21 C. W. N. 877; 26 C. І, 


J, 49, followed. 


Appeal against the deeree of the Court of : 


‘the Subordinate Judge, Kistna, at Ellore, in 
Appeal Suits Nos. 414, 410, 402, 413, 419 and 
430 of 1917, preferred re:peetively againat 
the deorees of the Court of the Additional 
"Dietriet Munsif, Kovvur, in Original Suit 
Nos. 64, 60, 14, 68, 126 and 127 of 1916, 


"FAOTS appear from the judgment, 


Messrs. V. Hamesam and V. Suryanarayana, 


‚ for the Respondents, took the preliminary 


, Objection that no appeal lay from the order 


` of remand. The main question in the oase, 


riz, plaintiff's right to eolleot  water-tax 


` from the defendants was desided by the 
- Appellate Court. 
-disposal on the remaining minor issues. - 


The свае was remanded for 


"The disposal was not ona preliminary point 


- 


. within Order XLI, rule 23, Civil Procedure ` 


Code. Sse Abdul Karim Abu Hhmed Khan 


: Qhusnavt у. Allahabad Bank, Limited (1), 
(1) 41 Ind, Cas, 598;-44 С, 920; 21 С. W. М. 877;. 


„ 260, L J, 49. 
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‘on the rest of the issues. 


Vijayaraghava Reddi v. Котатарра Reddi (2), 
Raghunandan Singh v. Jadunandan Singh (3). 
Athappa Ohetiy v. Ramananthan Ohetty (4). 
Messrs. P. Nagabhushanaim and P, Soma. 
sundram, forthe Appellants.—There were a 
number of issues on which no finding was 
given. The desision was on & preliminary 
point and the ense waa not finally disposed of. 
JUDGMENT,—This appeal is against the 
judgment of the Subordinate Judge by 
whieh he desided the main question in the 
suit 2, е., the right of the plaintiff to aollest 
water-tax from the defendants and remanded 
the suit to the Distriot Munsif for disposal 
The point whioh 
has been desided sould not, in our opinion, 
he salleda preliminary point, if any signi- 
fioanse is to be attached to the qualification 
“preliminary.” Acsording to а number of 
rulings of this Court, the most resent of 
whieh is reported as Athappa Ohetty v, Rama- 
nathan Oheliy (4), and also of another 
desision in Vijayaraghava Reddi v. Котатарра 
Reddi (2), the decision of the Patna High 
Court in Raghunandan Singh v, Jadunandan 
Singh (3) and of the Fall Beneh decision of 
the Caleutta High Oourt in Abdul Karim 
Abu Ahmed Khun Ghusmact v, Allahabad Bank, 
Limited (1), the order of remand in this 


-ease must be treated ав one not soming 


within the -soope of Order XL], rule 23, 
but within section 151 of the Code.’ The 
preliminary objection is good-and no appeal 
lies to this Court under Order XLII, rule 1 
(и). Tbe appeal is, therefore, dismissed 
with costs. 


M. С.Р. 
Appeal dismissed, 


(2) 15 Ind. Cas. 367: 22 М. L. J. 409; (1912) M. W. 
N. 410: 11 M. L T. 199. 
(3) 43 Ind. Cas, 969; 3 P. L. J. 258; 4 P. І. W. 


450. 
(4) 53 Ind, Cas. 417; 10 L. W, 859; 37 M. І, 2. 
83, 
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LAHORE HIGH COURT, 
First Озү! APPEAL No, 472 or 1917, 
January 2+, 1921, 
Present: —Mr. Juatice Ssott-Smith and 
Mr. Justice Leslie- Jones. 
DAYAL SINGH AND амотник, Mrvogs, 
THaOUGH Musammat NARAIN DEVI— 
DEF£NDANTR— APPELLANTS 
versus 
BAHAL SINGH-—PiAuwTIFF AND Musammat 
. JUGLO — Derenoant — RESPONDENTA. 
Hindu Law—Joint family—Ancestral trade—Debis 


contracted by managing member—Minoxr members, 
liability of. 


Under Hindu Lawa joint family whioh carries on 
, & trade handed down from its ancestors becomes & 
irading family, and the shares of the minor со. 
parceners in tlie property of such u family are liable 
for debis contracted by the managing member for 
the purposes of. the family trade or fur purposes 
incidental to it. (p. 611, cola. 1 © 2.] 


First appeal trom tne deoree of the Senior. 


Subordinate Judge, Delhi, dated the 8th 
November 19.6. 


Lala Moti Sagar, R. S., for the Appellnnta. 
Lala Jagan Nath and Mr. A. R Okopra, 


for Mr. Gullu Ram, for Bahal Singb, Re- 
spondent. 

JUDGMENT.—Plaintiff's suit for the 
recovery ot Hs. 5,775 upon the basis of a pro- 
note exesuted by Laenhman Singh, defendant 
No, 1, having been desreed against all the 
defendants, Dia] Singh and Sultan Singh, 
minors, have appealed on the ground that 
they as minors are not bound by tho aot of 
Lachhman Singh. The appeliants are the 
sons of Nanna Singh who was the son of 
Laehhman Singh. Nanua Singh died one 
year before the institution of the suit and in 
the plaint it was alleged that all the defend- 
ants were members of a joint Hindu family. 


' The defendants-appellants denied this and | 


alleged further that the money borrowed 
by  Lashhman Singh was not spent оп 
the aneestral family business and there 
was no nesessity for the loan. 
Court held that the minors had not dis- 
charged the onus whieh lay upon them of 


proving that they were not members of а. 


joint Hindu family and that it bad been 
satisfactorily established that the money for 
whish the pro-note was executed was spent 
on the ancestral family business. 


in the first ground of appeal to this Court 


it is again urged that the appellants are not 
members ofta joint Hindu family, but Mr, 
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Moti Sagar in arguments did not attempt 


‘to show ns that the deaision -of the lower 


Court on this point was wrong, Oa the 
other hand, he frankly admitted that he 
sould not press thia point. It is:admitted 
that the joint family have an aneestral shop 
in whioh the business kandla kash is oarried 
on.. Lashhman Singh also carries on а. wine 
shop, but it is eontended on bebalf of the 
appellants that this was а separate business 
earried on by Lachhman Singh quite ine: 
dependently of the ancestral tamily business 
of kandia kash and that the money borrowed 
by him was spent in this separate business, 
The lower Orurt has held upon the evidenca 
that the wine ahop is merely a branoh of the 
ancestral family business and that it has 
been боарвей from the ansestral shop, . We 
have perused the evidense on the reaord ard, 
in our opinion, thia finding of the lower 
Court is oJearly oorreot as will appear from 
the statements of the following witnesses :— 


Narang Singh, page 6, lines 24 and 25 of 
the paper-book, saya: The wine shop was 
started 17 years ago. Nanna Singh started 


. it. He is Lachbman Singh’s son, The wine 


busiosss was a branch cf the old firm. Oar 
money was used in both the firms Both 
shops belonged to Laehhman Singh and 
Nanua Singh. 

Laehhman Singh (page 7, line 33 of the 
paper. book) says: Laehhman Singh started 
the wine shop. The funds for this shop 
eame from the shop of kanila kash Nanua 
Singh managed both the shops. Lashhman 
Singh also worked with him. Nanua Singh 
had no separate business. ` 

- Man Singh (see page 8, line 2), e£ seq) 
says: Lashhman Singh and his son both 
did the business (č e. 4. liquor business), 
Nanua Singh used to obeak the aesounts and 
shops in the evening. Nanua Singh used to 
do kandla business also. Lashhman Singh 
and his son both owned the shop. 


Jawahar Singh (page 9, lines 5 and 8) 
says: (be lquor- shop vas also joint, 
Nanua Singh mostly worked on the kandla 
shop. He used toattend the wine shop also, 
Toe funds for the wine shop were taken from 
the kandla shop. 

The important points of Kishen Parshad's 
evidenas are given in detail in the tower 
Court’s judgment, printed at page 18-of the 
paper- book, and we agree with the conelusion 
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drawn by the lower Court therefrom. 

Kalla Ram (page 12, line 34) saya: Both 
Supervised the wine shop, bnt mostly 

Laehhman Singh attended it, Lachhman 
Singh, defendant No. 1, has given evidenes in 
support of the plaintiff's olaim and has stated 
that the family was a joint one and that his 
son, Nanoa Singh, did his business on what- 
.everashop'he was required, that there was no 
kharch khata in the liquor shop, that all the 
property was parohayed from the kandla shop 
and that all the profits were conveyed to that 
‘shop. Moreover, all losses were debited to 
the kandla shop. Having regard to this 
‘evidenae, we have no doubt that the lower 
Court is воггесё in holding that the liquor 
shop was в. branch of the kandla shop and as 
:впоһ 16 must be considered to be an ancestral 
family trade. 

Mr. Moti Sagar. has referred inter alia 
to Ganpat Rat v. Munni Lal (1), in 
‘which it was held that there was no рге. 
sumption that.a debt contrasted by the mana- 


ger of a Hindu family was contracted for tke - 


benefit. of the family, also to Arishnadhan 


Banerji wv. 3: nyasi Oharan Mandal (2), in - 


' whioh it was held that a eertifioated guardian 
cannot start a new trade for the benefit of 
bis ward at апу rate without the sanstion of 
the Court. 

On the other side we are referred to Brti 


Lal v. Jaisht Ram (8), where it was held that : 


it was not a eorress statement of Hindu Law 
to say that when a debt was contracted by 
ona member of an admittedly joint Hindu 
family, it was necessary for the plaintiff to 
show tnat the debt was raised for joint 
family purposes; to Malla’s Prinsiples of 
Hindu Law, 3са Е tition, page 211, where it is 
stated that the manager of a joint family has 
. an implied anthority to contract debts and 
pledge the oredit and property of the family 
for the ordinary purposes of the family 
basiness, and to Roghunathjé Tarachand v. 


Bank of tombiy (4), wnere it was held that: 


under Н пап Law a joint family which 
< garried on 8 trade handed down from its 
ancestors became а trading family and that 
where а minor was 90.pareener ina joliot 


18 Ind. Cas. 34:84 A. 185; 9 A. L. T. 55, 
@)5 ind. Cas 697; 28 U. W. N. 600; 29 О. L. J. 
280. 
о Ind Сав. :00: 172 P. L. В. 19 5; 106 Р, W. 
R. ! 
G) 2 Ind, Cas, 178; 84 B, 72; 11 Bom, L, R, 256. 
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family his share in the family property was 
liable for debts contrasted by his managing 
eo-parsener for any family purpose or any 
puroose insidental to it. 

Having regard to these authorities, we are 
quite olear that the minor aopellants are 
liable for the debts for whish defendant No. 1 
to the 
extent of the family property in their handa. 
"We, therefore, dismiss the appeal with costs 
and maintain the deoree of the lower Court, 


‘Appeal dismissed, 


MADRAS HIGH COURT, . . 
Secoxp Civic Apenay No, 2159 oF 1918. 
December 2, 1919,- 

Fresent :— Mr. Justice Speneer and Mr. 
Justice Sesbagiri Aiyar. 
NARAYANASAMY RAO AND ANOTHER 
—Derenpents Nos. 4 AND 5 —ÀPPELLANTS 
versus 
RAMASAMY NAICKER AND OTHERS — 
PrarwriREs Nos. 1 аяр 2 AND DEFENDANTS-— 
Nn», ! AND. 8— RESPONDENTS, 

Indemnity-bond — Covenant to pay~Sale of 
specific property in case of failure to pay—Mortgage, 
whether created—Priority, over intermediate mortgages, 


An indemnity-bond executed by в vendor of 
immoveable property.in favour of the vendee whioh 
covenants for the payment of compensation to the 
latter if he is deprived of possession, and which 
provides for the sale of certain specific’ property to 
secure the payment of compensation, is sufficient for 
tho oreation of & mortgage in respect of the property 
so specified, and such mortgage has priority over 
intermediate mortgages created ab & time when 
there was no debt owing by the vendor to the vendee, 
[p. 618, col. 1:] 

Sesond appeal against the deeree of the 
Court of the Temporary Subordinate Judge, 
Ramnad, in Appeal Sait No. 28 of 1918 
(Appeal Suit No. 49 of 1917, District 


Ocurt,  Hamnad) preferred against the 


i dedide of the Court of the Additional Dis- 


trist Manaif, Srivillipattoor, in Original 
Sait No 233 of 1916. 

Messrs. К. N. Aiya, T. S, Krishna Bow 
and A. Narayansawmi Aiyar, for the Ap- 
pellants, í 
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Messrs, T. B. Vankatrama Sasiriar and 
Jf. M. Ramiswami Айу, for the Respond- 
ents, 

JUOGMENT.—One Perumal Naiok was 
he owner of the three olasees of properties 
whioh sre known as the A, B and О pro- 
perties, His son is also known as Perumal 
Naisker, The son brought a suit against 
the father in Original Snit No. ll of 1905 
for partition, During the pendeney of the 
suit, the father mortgaged all the properties 
to one Parthasarathy Iyengar by Exhibit E 
om the 16th Ssptember 1908. On the 15th 
Ostober 1910 he sold a property alone to 
plaintiff for Ra. 2,009 by releasing that prop- 
erty from the mortgage to Parthasarathy 
Tyengar by paying the consideration received 
from the plaintiff to the mortgagee, As 
the suit for partition was pending then, 
the father executed Exhibit A on the same 
date as the sale-deed, Exhibit B, agreeing 
to indemnify the plaintiff under certain con- 
ditions, In January 1911 he mortgaged the 
B and О properties to the 4th defendant. 
The deoree for partition between the father 
and the son was -passed on the 29th Septem- 
ber 1917, Parthasarathy Iyengar sued the 
first defendant, the son, and the fourth defend- 
ant, the second mortgagee, for the balance 
“due ‘to him under the mortgage. In-exeou- 
tion-of the decree, B and О properties were 
gold to:the fifth defendant on the 2nd Marah 
191% for about Re. 5,460, Oat of this, a 
“sum of ‘Rs. 3,700 was paid to Parthasarathy 
lyengar ‘and the balanee of Rs. 1,700 was 
paid-into Court, The fourth defendant applied 
‘or the payment of this balance to bim 
“in ‘satisfaction of ‘his alaim under the second 
‘mortgage. -It was resisted by plaintiff, On 
the olaim being allowed, the present suit 
-Was instituted ‘by-the plaintiff asking for 
ащ deolarütion that the balance in Court 
"jnust be paid to him as his claim under 
` ө  indemnity-bond' was prior in date to 
- that of the mortgage in favour of the fourth 
defendant and for other reliefs, The Dis. 
triot Munsif'gave а йөвгев for Rs. 1,000 
and -sosts in favour cf the plaintiff. Oa 
appeal, that dearee was modified hy desresing 
the plaintiffs’ claim for ‘priority to tbe 
extent of Rs. 1,700. This sesond appeal 
is against that depres: 

. Mr. Ayya Aiyer has argued a number of 
questions before us.. The most important of 
them is whether Exhibit A, theindemnity-bond, 
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oreates a charge or а mortgage on the proper» 
ties mentioned in it. It ought to be stated 
that Exhibit A only refers to the B Schedule 
properties. It must also be stated that the 
dearee in the partition between the father 
and the son allotted to each of the sharers 
a half of every item ofthe properties in 
suit, This was an unfortunate prosedure 
which haz led to the present complication. 
If the Court had been apprised of the 
fact .вірве the suit mortgage and sales have 
been created by the father, it would have 
allotted to the father the properties over 
which he oreated the mortgage and would 
have directed him to disoharge his own debt 
leaving the son's share unaffected by the 
father’s transactions, However, that was 
not done. In our opinion, Exhibit A does 
create a mortgage. The Subordinate Judge, 
referring to Imbichi v. Achampat Avukoya 
Hai (1), has some to the conclusion that 
a charge was oreated. In the judgment 
relied on the learned Judger, differing from 
Madho Misser v, Sidh Binaik Upadhya (2) 
and Harjas Rai v. Naurang (8), say that 
for the erestion of a sharge, it is not 
essential that there should be an existing 
liability, It does not appear that it was 
argued in that oase that there ів a distino. 
tion in this respect between the language 
‘of section 58, and that of gestion 100 of 
the Transfer of Property Aot, ‘Whereas, by 
the terms of section 58, a present mortgage 
oan be effested fora future debt, there are 
no such words in seotion -100. Therefore, 
if the decision in Imbichi v. Achampat 
Avukoya Haji (1) is to be literally under- 
-stood as relating to the creation of a eharge 
as different from a mortgage, as at present 
advised, we would have directed the oase 
to be further argued; but, in our opinion, 
it is поё necessary to canvass that desision 
as we think that a mortgage was created 
by the terms of Exhibit A. The same 

remarks would apply to the distum of > 
Krishnasawmy Aiyar, J., in Balasubramania 
Nadar v. Sivaguru Aseri (4), Thereiu, the 
learned Judges speak of the  oreation of 
a oharge as opposed to that of a mortgage. 
As was pointed out in Hama Brahmam v. 


(1) 88 Ind. пан, m 88 M. І, J, 58; 6 L. W. us 


` (1917) M. W 


(2) 14 5t den 7 СЯ Doc. (х, я.) 456, 
(8) ЗА І. J. 220; А, W. N. (1908) 82, HE: 
(4) 11 Ind, Cas, 629; 21 M, L, J, 662, — 
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Venkatanarasu Puntulu (5) and Ramachariar 
v. Dorasami Pillai (6), there are apt words 
in Exhibit A which are sufficient for the 
creation of a mortgage in respeot of tha 
properties given as indemuity. The date is 
specified ; the property is specified; there is 
а sovenant to pay. These are words whioh 
indisate that the property is to be sold in 
ease the debt is not re. paid, 


One other contention of Mr. Ayya Aiyar 
must be noticed, that is, although the 
mortgage in terms might have been created 
on the date of the exeontion of Exhibit A 
its legal consequence attached, to the pro. 
perty given as security only on the happen- 
ing of the eontingeney contemplated, namely, 
the deprivation of plaintiff's possession, We 
are unable to agree with this contention, 
The language of sestion 58 is clear and, 
unless the parties contemplated the bringing 
into existence of the mortgage ona future 
date, therule is that, on the date of the 
exesulion of the dosument, the mortgage 
takes effest, Instances of mortgages for 
future debta are very  sommon. In such 
савез it has never been suggested that an 
intermediate mortgage would deprive the 
sreditor of his priority if auch intermediate 
mortgage was created ata time when there 
was no debt owing from the debtor to the 
ereditor. In our opinion, there was a mortgage, 
and that mortgagee, that is, the plaintiff, is 
entitled to priority over the 4th defendant's 
mortgage. In this suit the question of right 
of subrogation need not be sonsidered. 


The two further subsidiary questions are, 
whether the lower Court is right in giving the 
plaintiff 12 per oent. interest. The plaintiff 
is not entitled as of right to any partisular 
rate of interest. All that he is entitled 
to ie, some compensation for the deprivation 
of possession. The value of the property 
would, no doubt, bs the partieular amount 
on which interest by way of compensation 
will have to be awarded, We think that 
the interest at 12 per sent. awarded by the 
Subordinate Judge is too high. Six per cent. 
should be the rate of interest, 


The last question relates to the nature 
of the decree that we should pass. As held 


(5) 16 Ind, Cas. 209; 23 M. L. J. 181; (1912) M. W, 
N. 1124. 
16, 29 Ind. Cas. 608, 
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in Balasubramanta Nadar v, Sivaguru. Asart 
(4), the plaintiff, who is an intermediate 
niortgagee between Parathasarathy and the 
fourth defendant, is entitled to sue fom the 
salé of the properties mortgaged to him, 
as be was nota party to the suit by 
Parthasarthy. The equities in the ense. 
sannot be satisfaetorily worked out without 
impleading. Parthsarathy. We must reverse 
the deerees ofthe Court below and remand 
the suit tothe Court of first instanee with 
the following direetions :— 

(a) Parthasarathy should be made a 
party, 

(b) He must be dirested to deposit in 
Court the monies reseived by him with 
interest thereon at 6 per sent. per annum. 

(c) The monies paid by the fifth defend- 
ant for the purehase should then bs paid 
to him ont of this sum and out of the 
money in Court with interest ab 6 per 
sent, from the date of payment. 


(d) The properties B and O should then 
be brought to sale afresh. 

(e) Parthasarathy should be paid the 
balanos due to him ont, of the sale-pro- 
seeds, 

(f) Ont of the balanee, the amount due 
to plaintiff should’ bə paid with respeot to 
the properties given as indemnity. 

(g) The balanse, if any, should be paid 
to the fourth defendant. 

Costa will be provided for by the first 
Court. 

M, 0. Р. 

Decree reversed, 


ALLAHABAD HIGH COURT. 
Беодонр Civi. APPEAL No, 844 or 1918. 
July 9, 1920. 

Present :—Mr, Justice Kanhaiya Lal, 
HARBARAN LAL—Dzyexpant— 
APPELLANT 
lversus 
Musammat NAURANGI KUNWAR— 


PLAINTIFF— RASPONDENT, 
Jurisdiction of Civil and Revenue Courts —Ejectment 
—Tenants, dispute between Procedure, proper, 


. sion to her husband, Brindaban, 
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pases bt Court.has jurisdiction to eject a ires. 
ut.the mere denial by a sub-tenant of his 
ind does not make him a trespasser. [p. 614, 
ar gj 
Where ina suit for KA the defendant is 
describedas a sub-tenant, and he denies the stb- 
tenanoy. and practically sets up that he is the tenant- 
in-chief, it’ is open to either of the parties to seek in 
the Civil Court ‘declaration that he is the tenant- 


. in-ehief, as that Court is the proper Court to try all 


disputes between rival claimants to a tenancy, and , 

if, in such а suit the Court finds that the defendant 

isasab-tenant, it ought not to decree possession and | 

damages ; the proper decree is for a declaration that! 

the plaintiff is entitled to hold as tennant-in-chief, : 
Cp. 614, col, 2; p. 615, col, 1.] 

Second appeal from the decision of the 
Additional. Snbordinate Judge, Jaunpur, 
dated tbe.29th of Maroh 191c, 

Mr, Haribans Sahat, for the Appellant. 

Messrs. :Gokul Prasad and Badri Naratn, 
for, the Respondent. 

JUDGMENT,—The dispute i in this ‘appeal 
relates toa plot No 96/2 khasra situated in 
the village Kuli Kalan, The plaintiff, Mu». 
sammat Nurangi Kunwar, claims to be the 
oseupandy tenant of the said plot in euecer- 
The land 
is ‘at ‘present in the astual sultivation 
of thé defendant, Harbaran Lal. The 
plaintiff filed a suit for the ejeetment of 
the defendant in ‘the Revenue Court alleging 
that the latter was her sub-tenant. The. 
defendant denied that he was a sub tenant 
of the plaintiff. The.Revenue Court evi 
dently accepted hia defence and dismissed the 
suit. 

The plaintiff then filed the: present suit 
for possession of the said land with measne 
profits, alleging that the defendant had 
wrongfully denied the title of the plaintiff 
in the Revenue Court. The defendant 
re-asserted that he was holding possession 
of tbe land in his own right and that 
the plaintiff had no right to it and had not 
been in possession: of it within 12 years 
previons to this suit. His story was that 
the land in question was lying fallow 
behind his house and that about 10 or 
12 years prior to the suit he brought it 
under sultivation at his own expense and 
has been іп poseession since. Several 
Zemindara, however, gave evidence on behalf 
of the plaintiff and supported her olaim 
to the tenancy of the disputed land. In 
the revenue papers her husband, Brindaban, 
who was formerly the Pat wari of the village, 
was recorded as the ogoupanoy tenant of 
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that plot, holding it rent free. The Court 
of first instance distrusted that evidense 
and came tothe eone]ueion that the plaintiff, - 
or her husband, bad no res} title to the 
ssid land and that the plaintiff bed nct 
been in possession of it as a tenant-in-° 
chief at any time within 12 увага prior 
to the suit, It accordingly dismissed the 
claim. On appeal, the lower Appellete: 
Court found that the husband of the 
plaintiff was the tenantin-ebief of the. 
disputed plot and after the death of her, 
husband the plaintiff got into possession 
and that tbe defendants held possession . 
of tho same as a snb- tenant of the plaint- ` 
iff from the year 1314 F. 16 deoreed tbe 
claim assordingly for possession and mesne | 
prcfits, 

The learned Counsel for the defendant. . 
appellant sontends that, on the findings 
arrived at by the lower Appellate Court, . 
no suit for ejestroent was entertainable in, 
the Civil Court, He relies on the decision 
in Ram Sukh v. Gokul Chand (1) and in 
Bechu Sahu v. Nand Rum Das (9), In both 
these oases it has been beld that an. 
agrieultural lease ean be determined only 
by the lessor taking proceedings under ће, 
Tenanoy Act, and the reason whish the 
land holder may have for desiring to ejeot, 
the tenant has nothing to do with the. 
procedure to be adopted for his ejeetment, ` 
It is unquestionable tbata treapasrer can be 
eieeted tbhrongh the Civil Court, but the 
mere denial by a aub-tenant of bis tenarey | 
доев not make bim в tresparser. Tf the 
person whom the plaintiff desaribes ав a 
sub tenant seta bimself up as a tenant in.’ 
chief it ia open to either of them to seek 
in tbe Civil Court a deslaration that he 
is .the tepant.in ehief of that land, Jn 
Narain Singh v. Gobind Ram (3) it was 
held that the Civil Court has no jurisdic. 
tion to eject as a trespasser a person whom 
the plaintiff, an осспрапву tenant, dessribed 
as his sub-tenant but who, he asserted, 
had lost bis right by reason of his having: 
set up in a previous proseeding the title - 
of a ebief tenant and obtained a deoision. 
to that effect from the Revenue Court, As 


(1) 21 А. 148 A, W. М, (1898 213; 9 Tnd. Dec, 


0. 
(2) "4 Ind Сав. 700: `9 A L. T 902, 
(8, 9 Ind, Cas. 1022; 8 A. L. J. 431; 88 A. 623, 
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pointed out in Biup v. Ram Lal (4), a 
Civil Oourt is the proper Onurt to try 
all disputer between riyal olaimants to в 


tenaney.- Bat a persoh found to baa sub 
The defend- - 


tenant aanuot be ejested by it. 
ant here denies the sub-tenaney alleged 
by the plaintiff and  praetically sets up 
that he is himself the tenant-in-shief, 
Ha does not claim proprietary right against 
the Zemindar who is not even a party to 
the suit. The plaintiff ean obtain a desla- 
ration against him that she is the 
tenant-in-shief of the disputed plot and 
not the defendant. She cannot, however, 
eject bim through the Oivil Court if he 
is her sub-tenant as the lower Appellate 
Court finds him to be The case ia some- 
what complicated by the fast that the 
Revenue Court is stated to hava already 
found in theejestment proseeding that the 
defendant was not a sub tenant of the 
plaintiff, but, even if he is not œ sub. 
tenant, “the plaintiff, as a tenant in-ohief, 
ean still claim susah rent from him as may 
be found equitable under seetion 34-of the 
Аңга Тепапву` Aot (II of 1701), The 
plaintiff is, therefore, not without remedy. 
The desres for possession and damages 
sannot, їп апу case, stand, Though no objes 
tion as to the jurisdietion was raised by the 
defendant in this suit, the finding of the lower 
Appellate Court bringe that question promi. 
nently up and in view of the ruling of their 


Lordships of the Privy Oounail in Minakshi . 
Natdu v. Subramanya 8азітї (5), the proper - 


course seems to be to dissharge that portion 


of the deorea cf the lower Appellate Court . 


whieh grants the plaintiff proprietary 
possession and mesne profits over the pro- 
perty in dispute against the defendant who 
has been found to be her sub-tenant, and 
to grant instead в deslaration that the 
plaintiff is entitled to hold the land in 
question as & tenant-in-shief, The appeal is 
allowed assordingly in во far that, in lieu 
of the deoree granted by the Appellate Court, 
the plaintiff will be granted a deslaration that 
she is entitled to hold the disputed land as a 
tenant.in-shief. Sha will get her sosta here 
and heretofore from the defendant appellant 
who will bear his own costs throughout 
Appeal allowed, 


(4) 11 Ind Cas. 264; A А, Т,. T. 100°; 83 A. 795. 
(5) 1. M. 26 at р 85; 4 Ind. Deo, (v. в.) 18; 14 LA 
160; 5 Sar, Р. О, J, 54 11 Ind, Jur, 893 (P. 0.). 
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MADRAS HIGH COURT. 


Sgooup Oivin Aprsat No. 1789 or 1919, E 


August 31, 1920. 


Mr. Justiee Old&eld. 
BHUMIREDDI SURANNA AND OTHERS 
—PuaINTIFFS —APPELLANTS 

VOTERS . 
BHUMIREDDI APPADU AND OTHERS 
—DerespaNTS— REF PON DERTS. 


Present ;—Justise Sir Abdur Rahim, KT, and: . 


Hindu Law—Joint family—Olaim against family ` 


property —Claim referred by some members to arbitra. 
tion—Arbitration, whether binding on family property. 


Where a person makes a claim against the property 
ofa joint family, aud the claim is referred to 
arbitration by some members only of the family and 
a settlement is effected by them with the claimant, 
the arbitration and settlement are not binding on the 
family property. [p. 614, col. 1.] 

Second appeal against the deores of the 
Court of the Temporary Sabordinate Judge, 


Vizagapatam, dated the 7th July 1919, in, 


Appeal Sait No, 123 
against the desree of the Court of 
District Muusif, Obodavaram, 
97:h September 1916, in Original Suit No, 405 
of 1915. : 

FAOTS appear from the judgment. 


the 


Me P. Narayanamurt!, for the Appel | 


lants.—The award is not biading on the 
family as the referenae to arbitration was 
not by all the members of the family. 16 
ig not competent to seeond and third plaintiffs 
to make the referense so as to bind the 
family. The authority or consent of the first 
plaintiff was not obtained. 

Mr. B. Satyanarayana, for the Respond: 
ents.—The award was the result of a bona 
fide settlement with the third defendant, 
Bona fide compromise by the manager of a 
family is binding on the family. At any 
rate, the award will be binding on the sesond 
and third plaintiffs, the parties to the refer- 
ense, though not on the other members, 
When it is competent for a so.parsener to 
alienate’ his share for consideration it is 
also sompetent to him to bind himself by a 
reference to arbitration. 

JUDGMENT.—The third defendant in 
the suit who is the  prinsipal respondent 
before us claimed to haya been ddopted by a 
member of the family of the three 
plaintiff Daring the absense of the first 
plaintiff from the village, the two ‘other 
plaintiffs who are the remaining members 
of the family and the third dafendant 


of 1918, preferred . 
dated tha . 


- 
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referred the question as to the- latter'a 
status to the arbitration of:five. persons. One 
of these. persons did- not. aot- ; the four 
otliers made an award giving the land. іп. 
dispute to the third. defendant. The Distriot 
Munsif- deereed the plaintiff's suit holding 
that there was no valid award nor anything 
whioh ean be eslled a valid and binding 
settlement of a family dispute. The 
Suhordinate Judge has reversed that-deores. 
He. agreed. with the  Munsif that the 
adoption was not proved by evidence, but ke 
says that the award, though made only by 
four out.of five arbitrators originally named 
by the parties had’ been accepted Бу: the- 
second: and.third plaintiffs and, therefore, was 
binding.on. them either as: an award. ot at 
least as a family settlement; 

‘The question arises whether sesond and 
third plaintiffs had any authority. to. bind. 
the family by means of arbitration or by a 
settlement with: the. third defendant. The 
first plaintiff: did not join them at all and 
there is nothing. to.show that, in his absence: 
and without his consent, the 
plaintiffs, the remaining members of the. 
family, had: authority to enter into a-transas- 
tion of'this nature. . 

‘There dan be no. doubt that, if all the 
members of the family sombined and agreed: 
toan arbitration ог. settlement like this, it 
would be valid, but that did not happen in 
this sase, It might also be, though.it is 
not necessary to deside the point, that a 
manager of в family might, by entering 
into a. bona fide compromiwme of а claim of 
this nature, bind the family. Even that has 
not bsen sought to be made ont in thia саке. 
Alienation by a member of a joint Hindu 
family of joint family property for valuable 
consideration has been upheld in this Court. 


But. there is. no authority in-support of the. 


proposition that some members of a Hindu 
family oan bind the. family property by 
submitting to an arbitration & olaim made. 
by a third person, or by. entering. into ап 
arrangement with him, In the. absenee of 
any authority, we should not. be. justified in 
extending. the law ss to the power of an 
ordinary member. of a joint Hindu family to 
deal with his share in the joint family. 
property. if the arbitration or settlement 
was without authority, the result would ba. 
tbat it would' not "bind any members of the. 
family .and not as contended for by the 
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learned: Pleader. for the. respondent, third . 
defendant, that: if. would bind those: who, 
were parties: to the: settlement; though. it: 
would: not авоб: the.'share of the. member. 
who did not join. 

We reverse the judgment of the Subordj.. 
nate Judge and restore the. judgment ofthe. 
Distriot Munsif with oosts- here-and. in the. 
Court below. 

M, OP, 

: - Appeal allowed, 


PATNA HIGH COURT. 
бтн, Revision No. 184 or 1920, 
December. 15, 1920, 
Iveseni: —Mr. Justice Jwala Prasad. 
Musammat N ALNU-—PETITIONER 
Versus 
BHUPENDRA NATH RAKHIT AND OTHERS. 
—Opposite PARTY, 
Civil Procedure Code (Act V of 1903), O, XXI, 
vr. 68, 60, 6i—Claim petition —No finding as to ` 
possession and interest-of-claimant, effect of, 


Certain property was attached in execution of a 
decree N claimed an interest іп, and possession of, | 
the property The ‘ourt disallowed the claim, 
holding that N had some interest bat not: the entire 
interest, without finding what the nature of XN's. 
interest was in the property or whether the judg- 
ment-debtor or M. was in possession: 

Held, that, under Order ХХІ, rules 60 and 67, of the 
Code of Civil Procedure, the order was illegal, and: 
was liable to be set aside in revision by the High, 
Court. [p. 617, col. 2; p 618, col, 1.) 

: Application for revesion against the decision, 
of the Small Cause Court Munsif, Arraria, 
District Purneab, dated the 10th May. 1920, 

Mr, Akbari, for the Petitioner. 

Mr, Shambhu Saran, for the 
Party. 

JUDGMENT.—This is өз application 
against the order of the Munsif, dated the 
10th May 1920, disallowing the claim of 
the petitioner under Order ХХІ, rale 58, 
io. the property atiashed in exesuiion of, 
the. decree of the opposite party, The 
Court dismissed the claim, holding that. 
the petitioner got the property from her 
husband by way of inheritanoe and eon. 
вец ently she cannot alaim entire interest 
in the property to the- exelusion of .her 


Opposile, 


. 
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són, the judgment-debtor, and as the pro: 


perty attached is only §-annas share the 
slaimant’s- interest- is: поё affacted by the 
attachment; 


It; is. contended that. the.above. finding. of 
the Oourt was not snffisient to.dispose of 
the claim-oase 
inasmuch as it was inoumbent upon the 
Court to determine. as to whether the 
property was in the possession of the 
judgment.debtor or the claimant, and, if 
the Oourt found that the property. was not 
in the possession of the latter, the claimant, 
then the olaim should have been allowed. 
It is also said that the finding of right 
or title to the property does not dispose 
of the olaim under the said order, In 


support of this- the learned Counsel has 


relied. upon. the ease of Monmohiney Dassee 
v. Radha Kristo Dass (1) and sontends 
that. the order of the Munsif disallowing. 
the claim was not. without jurisdistion 
although it did not determine the question, 
of possession. In that ease the authority 
of the order passed under the corresponding 
section 278 of the. old Code of Civil Pro- 
eedure was challenged by the person against 
whom the order was passed as well as by 
another person who was not a party to 
the olaim-oase. in a suit brought by the 
purohaser of the property for the resovery 
thereof from the aforesaid persons, lt was 
there held that the order passed disallow- 
ing the elaim was not without jurisdiotion 
and was conolusive between the parties. 
The ratio decidend? of the ease. was, that 
the Court in the  elaim.oase based its 
desision not only upon the finding of 
possession bnt upon the finding of avy 
interest in the property. In the ease of 
Raani Kanta Раі v. Kedar Nath Biswas (2) 
the objection to the claim preferred by. 
the purchaser of a holding to the attaoh- 
ment snd sale of the property in execution 
of a rent-desres obtained by the landlord 
on the ground that the  deoree was a 
money deoree and that the interest of the 
jadgment-debtor having passed to the  olaim- 
ant the landlord was not entitled to attash 
it, was overruled by .the Court holding 
that the claim, although preferred under 
section 47 of the Code of Civil Procedure, 


(1) 29 0. 543, , 
- (2)147 Ind. Cas. 190. 
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61? 


was in fast one under Order XXI, rule 
58 and the Court dismissed it by virtue of 
seation 170 of the Bengal Tenaney Aat. 


. The High Court of Oalentéa (Teunon and 


Cuming, JJ.) refused to interfere in. revision 
on the ground that, although the Subordi- 
nate Judge sommitted an error of law in 
holding that the application same under Order 
XXI, rule 58, yet the petitioner had other 
remedies. 

In the oasa of Maung San Bav. Maung 
Lun Bye (3), the Burma Court deolined to 
interfere in revision with the order releas- 
ing the property from attashment holding 
that the property was in the possession 
of: the claimant. The ground urged for 
revision was that the Court had not applied 
its mind to the. sonsideration of the proe 
visions of sestion 110 of the Eyvidense Aot 
and had not considered the evidense pro- 
duced. This was held to be nota sufficient 
ground for interference, This ease does 
not help the opposite party, inaamush as 
the Court's desision was based upon the 
finding of possession, The same remabk ар: 
plies to the sase of Bhairon v, Musammat 
Rajania (4). 

In none of the authorities relied upon 
by the opposite party the question was 
direstly raised as to whether, in a olaim 
based entirely upon possession, the order 
of the Oourt disallowing the slaim without 
any finding as to possession is valid or 
not. This question was answered in the 
negative in the sane relied upon by the 
learned Counsel for the petitioner, namely, 
Monmohiney Dassee vy. Radha Kristo Dass 
(1). 

In the present oase the petitioner claimed 
not only interest in the property but also 
possession of the entire property. The 
Court held that she had some interest 
but not the entire. 16 did not find as to 
what was her interest exaotly in the pro: 
perty and whether it oovered the share 
wholly or partly claimed by the petitioner, 
namely, six-annas, It did not some to 
any finding as to whether the slaimant 
or the jadgment debtor was in possession of 
the six annas attashed. “The order waa 
slearly wrong under rules 60 and 61 of Order 
KAL. 

(3) 42 Ind. Cas, 74; 3 0. B. В, (1917) 18; 11 Bur, 
L. T. 128, 

(4) 38 Ind, Сав, 299, 
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. The. question then in, whether this Court 
ia oom peteat in revision to interfere with 
the, aforesaid . illegal order. Mc. Shambhu 
Saran sontends that the Court has no 
power. Me, Akbari strenuously resists this 
eontention. The. lower Gourt, no doubt, 
had jurisdiction to entertain the claim 
preferred by the petitioner and also to 
disallow..or to allow it, 


irregnlarity in not coming to the finding 
of possession upon which alone its order 
disallowing the elaim sonld be supported. 
lo this view this Court has jurisdiction 
to set aside the order and remand the sase 
to the Mansif to dispose of the application 
in accordance with law, The faot that the 
losing. party has other remedy, namely, of 
instituting a suit, does not, in my opinion, 
relieve the lower Court from  exeroeis. 
ing jurisdistion properly, legally and regu- 
larly. The claimant has a right to get 
her redress under Order XXI, rule 58, if 
she estahlishes her interest and possession 
in the property attached and. there is по 
reason why this should be disallowed simply 


besause the Court has jurisdiction to disallow. 


or allow the claim, when the Court has not 
some toa. definite finding upon whish alone 
ita order rejeoting the claim sould be sus- 
tained. 

The result is that I allow thia applieation 
and remand the oase to the Muosif for 
.determiostion in aesordanse with law. It 
will be open to the parties to addase sush 
evidence as they san. 

-: The-sosts of remand will ab do the result, 
Hearing fee опе gold mohur, 
А Appeal а:10ш61, 


COURT OF THE BOARD OF REVENUE, 
: UNITED PROVINCE». 
Seconp Сү. Аррғаз, No, 5 or 1919.20, 
Janvary 30, 192.. 


Present: . Mr. Наттївот, J. М. | 
МИНАММАР ZAMAN BEG ano oruers— 
APPELLANTS 
versus 


Sheikh ILAHI BUX AND 9THRRS— 
BesroN ses, 
Oudh Rent Act (XXII of 1886), & 8 (8)—Zease> 
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but in the exersise . 
of that jurisdistion it committed material . 


Rent Act. 


(1021 


Heritable and transferable rights conferred on lessea— . 


Status of lessee’ ~ Rent, whether liable to enhancement, 


І The status of a lessee who, by the ‘terms of the: 


lease, has confe:red upon him both heritable and. 


transferable rights, is that of an under-proprietor 
within the meaning of section 8 (8) of the Oudh Rent 


Act, and the rent payable by him is not liable to | 


enhancement, 
Saoond appeal from the order of the Com. . 
missioner, Lucknow Division, dated the 


| 


20th of August 1919, in а ease of enhanee- 


ment of rent, 


JUDGMENT.— This is а *esond avpeal in 
в suit brought onder Chapter VIIA ofthe. 
-Oadh Rent Ast for the enhansement of reut : 
whish was alleged in the plaint to be favour- ` 


- able, 


The Oommissioner has held 


that the ` 


defendant respondent has unider proprietary ' 


rights and that his rent is 
fore, liable to enhansement under the: Ee. 
sumption Ohapter of the Aet, The only! 
question in this appeal im whether ` the’ 


not, there. ` 


perpetual lease upon’ which the defendant. ` 


respoudeut relied had ап effeot of sreating 
under proprietary rights, The appellant 
relies sclaly upon the terms of the lease: 
itself. The terms of the lease recited that’ 
the rent fixed at the time of the grant 
was to ba payable up to the next Regular 
Settlement but then it was to be liable to: 
revision. It is argued from this that the 
rent was not, in eonsequense, formally and’ 
finally fixed. This, however, seems to me‘ 
to be a nacless oontentiop, for the plain: 
meaning of the lease is merely ‘that the 
rent was to be liabla to revision at the 
next Set-lement. As a matter of fast, this 
result would probably have ensued even if 
there had been no oondition to that 
effest. 


The other point taken by the appellant 


is that, again, according to the terme of the 
lease, it the lessecs sold or mortgaged their 
rights, they were to sell or mortgage them. 
to the leasor cr his heirs, This seems to me 
io re-erve& kind or right of pre emption and 
does not tuka away the general power to 
transfer, 

Tnere is no doubt that the doaament. 
conferred both heritable and transferable 
rights on the lessees. They are olearly 
brought within the definition of under. 
proprietor in eestion 3 (8) of the Ondh 
There is no provision in .the 


`~ 
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Ast for enhancing the rent of an under. 
proprietor and the QOommissioner rightly 
held that the failure of the appellant. 
to get the rent revised at the last Settle- 
ment eannot affest the respondent's rights. 

1 agree with the Commissioner's finding 
and dismiss the appeal with aosta. 


Appeal dismissed. 


LAHORE HIGH COURT. 
' Fresy Civin Apenat No, 3245 оғ 1916, 


January 20, 1921, А 


Present : —Mr. Justiae Broadway and 


Mr Justiee Abdul Raoof. - 


MOHAN LAL— Оеєранрант—-Аррипант 
versus 


NIRANJAN DAS амр AKOTRER— PLANTIER | 


—Reé-PONDENTR, 
Hindu Law—Will, construction of—Donee, estate 
taken by—Gift over, validity of. 


The Will of a Hindu testator ccntained the follow- 
ing clause:—“My wife will be the owner of this house. 
She will be at liberty to alienate it or dispose it of 
according to her wishes. None of my descendants will 
have nny concern with it during her lifetime — 1f my, 
wife does not give or alienate it to any person, it will 
remain the joint | roperty of my grandsons”: 

: Held, + that the widow obtained an absolute 

estate in the house under the Will [p. 6 t, со] 1j , 

(2, that the gift over in favour of the grand. sons 
was null and void {p.+:0,col : ] 

In interpreting a Will the whole of if must be read, 
its language must receive its literal construction, ita 
wording must be construed in its plain ordinary 
meaning in its plain and obvious sense, no portion of 
it should be treated ав redundant aud contradictory 
and the ambitions and wishes'of the testator with 
respect to the devolution of his property must be taken 
into consideration [p 622, col. 2.] 

The word “malik” implies 'absolute ownership’ 
unless there is anything in the context or surround. 
ing circumstances to quality such meaning and it is 
not so qualified by the fact that the donee is a widow, 
Tp. 622, col *; p 6283, col 1] 

If an estate ir given in terms which confer an 
absolute estate to a named donee, and, then further 
interests are given merely after or on the termina. 
tion of that donee's interest, and not in defeasance 
of it, his absolute interest is not cut down and the 
further interests fail. fp 674, col 1.] 

When an absolute interest has been given to the 
first taker, followed by a gift over of what may not 
be required by him, the gift over, though couched: 
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in the most direct and precise words, is void for 
uncertainty [p ‹ 24, col .] 


Е гэс apceal from the deeree of the Sub. 
ordinate Judge, First t Јав“, Labore, dated the. 
8th Novemher 1:16. | 

Mr Zafur Ullah Khan, Bakhshi Tek Chandand 
Lala & ekar! hina Mahacon, for the Appellant, 

Mesers, Manohar Lol and Diwan Mehr 

.Ohand, for the Respondents. 


JUDGMENT.—This was a suit for . the. 
porsession of a house known as Garhiwala, 
sitvate in Kuoba Muteaddi Ма), Lahore City. 
It belonged to Rai Babadur Lala Gopal 
Dess, The plaintiffs, Niranjan Das and 
Narisingh Dae, are two of the grardaons 
of the Rai Bahadur. The defendant, Lala 
Mohan Lal, is also a grandson of the said 
Rei Bahádur, Before stating the faata on 
which the claim is based itis ревеввагу to 
set out the pedigree of the family to whieh 
the parties. belong. Rai Bahadur Lala 
Gopal Das had four sons, namely, Lala 
Narain Das, Rai Sahib Lala Kirhen Chand, 
Lala: Bishen Das, Rai Sahib Lala Devi Das, 
avd а daughter, Birben Davi. Lala Narain’ 
Das died in the lifetime of his father on 
the 13th. Desember 1911 leaving Nivarjen 


: Dae, plaintiff No 1, and Naraingh Dar, 


plaintiff No. 2. Mohan Lal is the son of 
Lala Bishen Das, who is said to have died 
on the 9th Oetober 1914. Mr. Brij Lal, 
Barrister-at Law, ia tbe son of Rai Sabib; 
Lala Devi Das, both of whom are alive ard 
bsve figured in this eate as witnerren fer 
the д: Ғе ве. The davgbter, Bisten Devi, 
is married to one lala Kidar Nath, by 
whom she bas a-daugbter Musammat Jarcda, 
who is married to cne Rsm Chand, also 
a witness for the def«nee. Shortly роѓ, {ће 
allegations on which the-plaintiffa came into 
Court are as follows :— 

On tbe 12th January 1912 Rai Babadur 
Gopal Das made his last Will by whioh 
he bequeathed all bis moveable and 
immoveable property in favour of tis. eones, 
grandsons and his wife, Musammot Uttam 
Devi. One of the propertees bequeathed 
under the Will was a bonte known ar Garhi- 
wala, situate in Kuehs Mutesddi Mal, in 
the City of Lehrre. The third olaure in 
the Will dealt with the bouse in dispute 
and ran in there words :— 

“The houre known as Garhiwale, eituate 
at Lahore, Kusha Mut*addi Mal, was вв. 
quired - by me (Rai Babadur Gopal Dae). 
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It adjoins the- walls: of: the honse of Pandit- 


Ganesh Das. Musommot Uttam Devi, my 
wife, will be the owner of this house. She 
will be at liberty to alienate it or dispose 
it of. aesnrding to her wishes. None of my 
descendants will have sny concern with it, 
during her lifetime. If my wife does not 
give or alienate it to any person, it will 
remain the joint property of Niranjan Das: 
and Nareingh.Dass, my. grandsons, ” 

The testator died on the 9th July 1912, 
and on his. death Musammat Uttam Devi, 
his widow, &nd.the plaintiffs.eontinued to 
be in possession of the said house. The 
lady, Musammai Uttam Devi, having. also 
died on the 9th May 1913 the plaintiffs. 
continued in possession as before. In Decem. 
ber 1914 the. defendant having taken un. 
lawful possession of the house during. the: 
absense. of the plaintiffs the. latter lodged. 
в. complaint under seotion 448 of the Indian: 


Penal Code, but the dispute being of. the. 


nature eognizable by a Civil Oourt the: 
defendant. was: disoharged. The  plaintiffa 
therenpon instituted the. present suit claim- 
ing possession of the house under the terms 
of the Will of their grandfather, Rai 
Bahadur Lala Gopal Das, dated the 12th 
danuary 1912, 

The suit was resisted prineipally on the 
grounds. that, under olause 3 of the Will, 
the house in suit was given absolutely to 
Musammat Uttam Devi with full power of 
alienation, that she had acquired full owner. 
ship-thereof on the death of the testator, and 
that the provision in respect of gift over. 
in.favour of the plaintiffs being opposed to 
law. was void and unenforceable. It was 
further pleaded that in any ense the plaint. 
iffe could not. susseed as the entire house, 
had been gifted by Musammat Uttam Devi 
in favour of the defendant's father Bishen 
Das, who in his turn had by a Will, dated 
the 7th Ostober 1914, devised it in favour 
of tha defendant. 

By way of & reply to the pleas in defence 


the plaintiffs filed a repliostion in whioh, 


they raised a plea of estoppel against the 
defendant to the. effeot that the latter 
having previously. realized Rs, 1,299 from 
the plaintiffs under the first clanse of tha 
Will in enforeement of & similar provision, 
it was not. open to the defendant to 
challenge the condition in respect of the 
remainder over as being null aud void. 
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Five issues were siruok. by the learned: 
Subordinate Judge with reference to the. 
allegations arising. on the pleadings. \ 

The first issue related: to the faotum of 
the alleged gift of the house by Musammat 
Uttam Devi in favour of the defendant’s 
father. 

The second issue raised the question whe- 
ther she was competent to make the gift 
or whether she had only a life-interast in 
the house. 

The third issue related to the question | 
whether the provision “ if my wife does not 
give or alienate it to any person it will 
remain the joint property of -Niranjan Das, 
and Narsingh Das my grandsons,” is null 
and void according to law. 

The fourth issue raised the general ques- 
tion as to who would be legally eatitled to 
the house in suit in oase the alleged Will 
in favour of the defendant's father was not 
established and‘ the olaim of tha plaintiffs 
to sueseed after the widow under olanae 3 
of the Will was not made out. 

The fifth issue. raised the question of the 
estoppel against the defendant as stated 
above, 

The learned Subordinate Judge found 
that the defendant had failed to establish 
by evidence, the alleged gift of: the. house. 
by Musammat Uttam Devi to- his: father 
Bishen Das. He considered the question of: 
the Will in favour of the defendant by 
Bishen Das immaterial, but held the evi- 
dence as to the Will to be unsatisfastory. 
The evidense as to the. possession of: the 
defendant was also held to be worthless, 
The Issues Nos. 2 and 3 relating to the 
nature ofthe interest oreated in favour. ofi 
Musammat- Uttam: Devi and ва бо the legality- 
of the remainder over were found in favour 
of the plaintiffs, The Iasne No. 5 waa also 
found against the defendant, who was held 
to be estopped from questioning the logality: af: 
the provision as to the gift over, In view 
of the above findings, the property in ques- 
tion wes held not to be the istridhan of 
the widow and not, therefore, heritable by: 
Musammat Bishen Devi, her daughter, as 
sash. The finding on Issue No. 4 was also 
in favour of the plaintiffs. In aesordanse 
with the above findings, the claim of the 
plaintiffs was allowed and.a decree for pos. 
session of the house in suit was given in 
their favour. 
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The defendant has, some up in appeal to 
this Court and the pleas raised by him in 
the Court below have been reiterated in the 
memorandum of appeal to this Court and 
-the desision of the learned Subordinate Judge 
bas been impugned upon all points, Mr. 
Tek Ohand has read the evidense bearing 
on the question of the gift by Musammat 
“Uttam Devi in favour of the defendant's 
father, the Will in favour of the defendants 
by his father and their possession under the 
gift, As regards the value of the evidence 
we are in entire accord with the learned 
‘Subordinate Judge. The first witness as to 
the alleged gift is Rai Sahib Lala Devi Das. 
On the fase of his evidenee, it is olear that 
he is an interested witness and not well dis- 
posed towards the plaintiffs with whom he 
has been.st feud, We have no hesitation in 
rejesting his evidenee. 

The next witness on the point is Mrs. 
Maroof, Нег evidenee is altogether vague 
‘and indefinite, Moreover, a oase of cheat- 
ing was pending against her and she was 
involved in debt and appeared to be under 
the inluenee of the defendant, who was 
‘a Naib.Tahsildar, in the Distriet of Lahore, 
at the.time. Having regard to her status 
. ‘and ‘position it is .not .at all safe to rely 
"upon her:evidenog-and it was rightly rejected 
by the learned Subordinate Judge. 

The evidense of Dr. Ram Jas and Mr, 
Brij Lal also is not of mush value, having 
regard to their connection with Lala Devi 
Das whose-evidence has already been rejeot- 
ed on grounds mentioned above, The 
learned Subordinate Judge has given sogent 
-reacons for disbelieving the evidence of Ham 
‘Chand, and we entirely agree with him. 

The.evidenae of Ishar Das, Diwan Chand.and 
Atma Ram has not been mush relied upon 
in the argument ‘before us and -does not 
‘possess much value. Much stress was not 
laid upon:the evidense on the question of 
possession and.the ҰШ ру Lala Bishen Das 
in favour of the.defendant. It is, therefore, 
‘unnecessary to disouss it in this judgment. 

The main:and the ‘most important ques: 


tion on whioh lengthy arguments were | 


addressed by the Counsel for both the 
-parties was.the question of -the sonstruetion 
of the Will by Rai Bahadur Lala Gapal Das, 
and we will now deal with the.several ques. 
tions raised in the argument relating to the 
' respective rights of ‘the. parties under the 
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said Will. A translation of the Will is 
printed at pages 57-60 of the paper-book, 
and 16 is admi-ted by the Oounsel of the 
parties to be fairly accurate, As indicated 
‘above, the learned Subordinate Judge has 
held that, aceording to the -sonstrustion pnt 
by him on the third clause of the Will, only a 
life-interest was created in favour of the 
widow, Murammat Uttam Devi, and the 
slausa if my wife does not give or alienate 
it (Garhiwala house) to any person it will 
remain the joint property of Niranjan Das 
and Narasingh Das, my grandsons” was not 
opposed to law and operated tò confer the 
house on the plaintiffs as the lady had not 
given or alienated it to any person. After 


-a careful consideration ‘of the contents of the 


Will and. the authorities cited by the Counsel, 
we are oonstrained to come to -a different 
sonelusion from that of the learned Subordi- 
nate Judge for the following reasons. After 
reciting the preamble, -the Will proseeda to 
lay down the conditions. It is divided into 
three clauses. The first olause relates to 
moveable property and may be atated here in 
full as on the provision of this clause the 
question of estoppel was raised. It runs 
thus : : 

"My moveable property of every deserip- 
tion, whethér sash, ornamente, clothes, 
utensile, or anything else, shall be entirely 
owned by my wife till her lifetime, if she 
survives me (2 sab jaedad manqulu ki malik 
meri aurat ta hayat hogi). Whatever ig 
left after her death shall be owned by my 
two grandsons, Niranjan Das and Narsingh 
Das, sons of Lala Narain Das, deceased, in 
equal shares, If this property, left at the 
death of my wife, is worth more than 
Hs. 1,500, then my two grandsons, Niran. 
jan Das and Narsingh Das, shall pay 
Rs. 1,500, out of it to my third son, Lala 
Bishen Das. No other desesndant of mine 
shall have.any sonsern whatsoever with this 
moveable property of mine. If my wife 
.predeesases me, then whole of this moveable 
property shall be owned by .my aforesaid 
-grandsons ‘Niranjan Das and Narasingh Das, 
and they shall pay Rs. 1,500, out of it to 
Biahen Das, provided the value of the pro- 
perty exceeds Hs, 1,500,” 

Now in this olause it is olearly provided 
that the widow would own the property till 
Here the testator 
intended to ereate a life-interest only and 
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Rave éffsst to it by making паз of appro- 
- priate, olaar aod unmistakable worda, 

Tne clause 2 relates to immoveable pro- 
party. Tne first three items of properties 
“are given to Niranjaa Das and Narsingh 
Das, and it is provided that “all these 


threa houses shall ba owned by Niranian ^ 


:Dis and Narsingh Das, sona of Lila Narain 
Du, deseased. Oibar deasendáacs of mine 
shail have no soosern whatever with the 
-gaid house." The words in vernasular are 
(in har seh mak mat ke malikan Nirarjan Das 
aur Narssngh Dis pisran Lala Narain Das 
- mutw Gi honge). 


There oan ba no possible doubt as to the < 
"intention of the testator as regards the - 


natuce of the interest given. Similar words 
-area employed with regard fo the houses 
allotted to Lila Kishen Chand, Lala Bishen 
: Das and. Lala Devi Daa. Keeping in mind 
the expression " ta hays" used in olause 1 
and the words "malikan" ог “matik” as used 
“in elause 2 we have now to discover the 
- intention of the testator with regard to the 
‘iuterest oreated under elause 3. The olause 
: 8 opens with the significant words that “ the 
house koown as ‘Guarhiwala,’ situate at 
Lahore, Kuoba Mutsaddi Mal, is my self. 
: aoquired’ property." Evidently, by desorib- 
: ing the:property as his self-aoqniréd prop- 
erty the testator intended to eonvey that 
‘he had-full right of transfer over the prop: 
erty. Then tbe testator goes on to provide 
that “my wife, Musam nat Uttam Davi shall 
` be its proprietor” (is ki malik meri Zuuja 
: Uttam Davi hogi). Evidently, he intended 
to employ the word “malik” in this clause 
in the same sense in whieh he had used it 
in olause 2. 
owner. In order to emphasiz3 his intention 
further the testator weat on to say, "she із at 
: liberty to transfer 16 or dispose it of in what. 
- ever way she likes" (us ka ikht:yar hat keh jis 
© фатаћ chahe ba-marzi khul us xo intikal ya 
‘sarf kare): “None of my descendants shall 


+ have any consern whatever with this house · 


daring her lifetime.” Toe ownership of 
. Musammat Usctam Davi is not limited by the 
: 'exoression “ts hayat” as i6 was done in clause 

: No. 1. 
The further provision as to het unlimited 
, power of transfer lef: no room for speonla- 
: оа as to what sort of interest the testator 
"intended to create. A’ large number of 
'rulings and commentaries have been sited 
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before us laying down rules to be observed 
in eonstruinga Will. It is not necessary 
to refer to thoss authorities speoifisally, as 
the following passage in the judgment of 
the learned Subordinate Judge fairly and 
oocurately deseribes the law. on the subject: — 


“That in interpréting a Will the whole of 
language shall 
receive its literal  eonstrua:ion, , that its 
wording will be. sonstrued ‘in its plain 
ordinary meaning in its plain and obvious 
sense, that no portion of it is to be 
treated as redundant and sontradictory, 
and that the ambitions and wished of the 
testator with resnest to the devolution of 
his. property will be, taken into “sdnsider- 
ation.’ 


In the Court below PATRE was plased | 
on behalf of the defendant оп -Norenira 
Nath Sarcar v. Kamalbasini Dasi (1) and 
Lala Ram ewin Lal v, Dal Kosr (23, and. it 


. was argued that, under sestion 111 of the 
. Succession Ast, 1865, applisable uader the 
.Hindu Wills Ast, 


18 0, the legacy to the 
plaintiffs  oonld not take offest and the 
original gift to the widow was absolute 
and indefeasible on the testator’s death, 
In rejecting this argument the learned Sub- 
ordinate Judge observed that the oase of 
в son being the benefistary under a Will 
stands on quite a different footing from 
that of a widow who ordinarily has a 
a life interest. Whatever at one time 
might have been the view with respeet to 
an estate which a female took under a 
Will giving her that estate өв а malik, there 
is no doubt left as to the nature of sash 
an estàte and the meaning of the word 
malik in the light of authoritative pro- 
nounsements on the question by their Lord. 
ships of the Privy Council and the deoisions 
of the various High Courts in this country. 
In tha ease of Surajmant v. Rabi Nath Ona 
(3). their Lordsbips of the Privy Oouacil 
held that "the use of the word “milik? 
implies ‘absolate ownership! unless there ig 
anything in the eontext or surrounding 
‘eiroumstances to qualify sueh meaning and 


(1) 28 O. 663 (Р. 0); 28 1. A. 18: 6 Sar. P. C ‘J, 


- 6873:6 M. L, J. 7 : t2 Ind. Deo. (м 8) 374, 


(2: 24 0. 406; 12 Ind Neo uN. в.) 938. , 
(8) 80 А 86 85 LA 17; ? O. E. J. 3h 5 A, L. т. 


767; 120 W. N. 231; 68 M. L. J. 1 10 Bom, L. R. 59; 


8 M, L: T, 144 (Р, 0.). 


. word ‘mahk’ 
. teshnieal meaning.” 
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it wasnotso cualified by the fact that the 
donee was a widow.” 

' The distinction pointed ont by the learned 
Subordinate Judge between the eases ofa 


male and a female donee under a Wiil, there- , 


fore, has no forae, in the light of the au- 
thoritative pronouneementa of their Lordships 
of the Privy Counoil, 


In the oases of Thakur larshal v, Jamna 


Kunwar (4), a Division Benah of the Allah- 


abad High Court, following the ruling of 
their Lordships of the Privy Counoil in 
Surarmant's oaae (3 , held that "unless there is 
something in the ебет qualifying it the 
veed in a ‘Will bears its 
Ram 


In the -oase of Wazir Devi v. 


` Chand (5), desided by a Division Bench 


of the Lahore, High Court, “A Hindu 
executed a Will bequeathing bis moveable 
and immoveable property in equal shares 
to his mother and widow using the words 
"kulli ikhtiyar wa milkiat’ in the document. 
After his death his mother ma?e a gift of her 
share to her daughter and danghter’s son. 
The next heir of the .t:«atator then brought 
a suit for a deolaration that the gift 
Should not aífest his reversionary right." 
The learned Judges held that a Will by 
a Hindu in favour of a female must be 


. interpreted in the same way as if it was 


. in favour of a male, and that the word 


‘mtlkiat? implies an absolute estate unless 
there is something in the context to qualify 
it. It was argued in that ease, on the 
authority of Rallia Hom v. Musammat 


. Kour (6), that it may be presumed, in the 


absence of olear indisation to the contrary, 


ibat& devise of immovesble property to a 
. Hindu widow. does 


not give a state of 
inheritance, but only а life-estata or a 
widow's estate as understood by Hindu Law. 


' The learned Judges held that this view, bow- 


` evér, sould no longer be held to be good after 


: effeot to the contention of the 
: that the provision constituting Musammat 


the decision of the Privy Council in the osse 
of Sura ini v. Rabi Nath О ka (33, On 
the authority of thesernlinge, wò must give 
appellant 


Uttam Dervi, the ‘malik’ of ‘the house in 
dispute sonferred an absolute and full pro- 


(4) 2 Tnd. Cas. 474, 6 À. L. J. 420; 81 A, 808, 
(5) 68 Ind. Cas. 988; 1 L, 415, 
(6) 3? Р, В, 1898, 
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prietary interest on her, We have, however 
to sée whether anything oan be discovered 
in tbe oontext which may have the effeot 
of outting down the absolute state to a state 
for lifa only. Oa behalf of the reapond- 
ent reliance is placed проп the very 
olause which is impugned as null and void, 
creating a gift over after cresting an 
That olause, as already men- 
tioned, run thus :— 
. "Ba shart i ke meri aurot kisi ko makan na 
de jave ya intikal ma kare to phir makan mere 
h v dopoton Naren an D.s aur Narsingh Das ka 
mustharku haga”, that is, if my wife does 
not give this house to anybody or does 
then this house shall remain 
the joint борене of both of my grandsons, 
Naranjan Das and Narsingh Das, . 

if effect oannot be given to this pro. 
vision &ssording to law, as we shall 
presently state, it sannot have the effect 
of sutting down the absolute state to а 
state for life only. Reliance has also been 
placed by the respondent upon tbe. follow. 
ing words in elause 3, namely, “none of 
my deseendants shall have any aonoern 
whatever with this house during her life. 
time", and it has been contended that it 
was contemplated by the testator to limit 
Musammat Uttam Devi’s right to a life 
only, In order to sonstrue the Will, aecord- 
ing to the well recognised osnons of eon. 


. struction, we must eonstrue these words in 


such a manner that по portion of it may 
be redundant and oontradictory. In our 
opinion, while making use of: the above 
expression, the testator had in oontempla- 
tion the olanse by which he was going to 
provide for & gift over in favour of his two 
grandsons. He evidently intended to lay 
down that his two grandsons would have 
no sonsern whatever with the house during 
his widow’s lifetime. We are olearly of 
opinion, after reading the olause 3 as a 
whole, that an absolute and sompleta 
ownership was conferred by tha testator on 
The clause provides 
"ka us ka ikhtiyar hat keh nstarah chahe ba 
maret-t khud us ko intikal ya sarf kare” 
lf is diffisult to conceive what more sould 
have been done by the testator to seaure to 


‘his wife a full and heritable interest, 


The next question we have to deside is, 
whether the elause eonferring the house on 
the plaintiffs after the death of Musammat 
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Uttam Devi is null and void, and the 
plaintiffs: are not entitled to claim it. The 
question of the construction of a Will eon. 
taining almost identieal provisions came up 
‘for deoision before a Division Bench of the 
‘Calentta High Court iu the case of Sures 
Chandra v, Lalit Mohan Dutta (7), A very 

. exhaustive judgment was delivered by ‘the 
Hon’ble Mr. Justice Mookerjee, in which 
all the authorities both English and Indian 
pro вой con were considered and diseussed. 

. Most of the oases cited before us by the 
Counsel for.the respestive parties have been 
diseusred and oritisised by that eminent 
Judge, The facts of that ease, as summaria- 
.ed in the head-note, were these: ~A Hindu 
testator appointed his wife as his exesutrix. 
A elause in the Will vested in her whatever 
might-remaiv, after the payment of debts 
and expenses, absolutely and with complete 
power of alienation, Other olauses provided 
‘for the adoption of sons and in ease of there 
being no adopted sonor no son or wife of 
‘the adopted-son at the time of the death 
of the.widow, the heir, ascording to the 
Hindu Shastras, who should be alive at the 
time, should get the properties which should 
remain -after disposal by the widow by way 
of gift or sale, 


The following rules were laid down in 
that -oase :-— 

(a) That the testator gave an absolute 
dnterest in his estate to his widow with 
‘full powers of alienation; -that the gift 
over of what might remain  undisposed 
f by her was void and inoperative in 
Jaw. 

(b) Ifan estate ія given in terms which 


wonfer an absolute estate to a named donee, 


-and, then further interests are given merely 
after or on the termination of that donee's 
interest and not in defeasansas of it, his 
‘absolute interest is nob eut down and the 
further interests fail. 

(c) When ап absolute interest has besn 
given to the frat taker followed by a gift 
„over, of what may not ра required by 
him, the gift over, though soushed in the 
-most direst ‘and precise words, ia void for 
‘nncertainty, 


-An-attempt was made by the Oounselfor - 


the respondent to distinguish that ease from 


(7) 81 Ind. Cas. 405; 28 О, W. N, 403; 22 C, І, 7, 
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the oase before us on the ground that in 
the reported ease along with the word malik 
the word “nirbuyadha” was used, which 
indisated ап absolute ownership. Тһе 
Arabia word malik, aseording to ite true 
import, also oarries the meaning of full 
and eomplete ownership. In fast, after the 
desision of their Lordships in Surajmant's 
ease (3) no possible doubt oan exist as to the 
exact mieaning of the word malik, granting 


‘for a moment that the learned Judges, who 


desided the Calentta ease, attashed somo 
importanss to the word "nirbuyadha". We 
‘find in this ease an equally emphatic and 
‘significant provision which elearly indicates 


‘that what the testator intended to sonfer 


upon his wife wasa somplete and absolute 
interest. А fall owner has the right to 
transfer his property as-he may wish without 
any control or limitation, In the present 


-gase, as already pointed out, fall authority 


is given to Musammat Uttam Davi to trans- 
fer the houss or dipose it of in whatever 
way she may like. If the testator had 
intended to limit the power of transfer in 
order to keep the property intaet for the 
benefit of his-grand-suns after the life of the 
widow he would have made suitable and 
elear provision enjoining upon the widow to 
keep the property intact to be left by her 
for the benefit of:these two grandsons. The 
deoision of the .Caleatta High Court, 
therefore, fully -applies to the facets of this 
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Similar rule has been laid down in the 
cases of Nisíarin? Debya v, Behari ‘Lal 
Mukhapadhya (=) and Sulochana Debi v. 
Jagattarint Debi (9), It is olear from the 
explicit provision of the olause З tbat the 
plaintiffs were to get'the house only in the 
оазе of the widow not exercising her power 
of alienation, The element of' uncertainty 


“as to the devolation of the property on the 
` plaintiffs makes the gift null and void as 


held in various cases, 

The learned Subordinate Judge has relied 
upon thres oases in support of his view that 
only a life.interest was conferred upon 


. Musammat Uttam Devi under the Will, 


namely, Lallu v. Jagmohzn (10), Ram Chand . 


(8) 27 Ind. Cas. 239; 19 0. W. N, 52, 
(9) 53 Ind "Cas. 602; 30 О. L, Jv 61. 
(10) 22 В, 409; 11 Iud, Dec, (x. в) 855,. 
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‘у, Dewan Ohand (11) and Hara Kumari Dasi 
v. Mohim Ohandra Sarkar (12). 


The first вава was desided by the Bombay 
High Court before the desision of the Privy 
Oouneil in Suraimant v. Rabi Nath Oiha (3). 
Moreover, there was elementiof uncertainty 
аз to the devolution of the property in that 
case as the whole property was kept intact 
to be handed over to Mahalaxmi, see 
page 413. 

The second ease, Ram Ohand v. Dewin Ohani 
(11), is also olearly distinguishable. In the 
Will sonstrued in that case power of aliena- 
tion was not given to Musammat Darga 
Davi, It was elearly understood that the 
D -property was to go intact to Hukam 

avi, 


The third ease, Hara Kumari Das v, 
Mohim Ohandra Sarkar (12), lays down a 
rule somewhat different from that laid 
down in Sures Ohundra v, Lalit Mohan Dutta 
(7), but, as observed by Mr, Justice 
Mookerjee, where it oan Бө olearly 
gathered from the provisions of a Will that 
only a life-interest was intended to be oone 
ferred upon the first donee, a gift in re- 
mainder san validly be made in favour 
of а second donee after the life of tbe first 
donee. 

Eaoh ease must be desided assording to 
the srecial features of fits own, Having 
regard to the construction we have placed 
‘upon olause 3, we are of opinion that the 
rulings in Sures Ohandra v. Тай Mohan 
Dutta (7), Sulochana Debi v. Jagattarin’ Debt 
(9) already referred to and Tripurart Pal 
v. Jagat Tarini Dasi (13) are more applicable 
to this oase, 

The десівіоп of the Court below on the 
question of estoppel, in our opinion, also 
o&unot besupported. The defendant claimed 
and took Rs. 1,500 provided by clause 1 of 
the Will. The interest in the moveable pro- 
party was created only for life, Therefore, 
the oondition providing the payment of 
Rs. 1,500 to the defendant out of the 
residue was not void or inoperative. We 
fail to see how the defendant is estopped 


(11) 18 Ind Cus, 571; 65 P. B, 1912; 99 Р. L.' R, 
1912; 209 P. W. R. 1912. 

(12) 12 C. W.N. 412; 7 O. D. J. 540. 

(18) 17 Ind. Cas. 696; 40 C, 274; 17 С. W. М. 145; 
18 M. L. Т, 1; (1913) M, W. N. 84; 17 О, L. J. 159; 
15 Bom. L, В, 72; 401. A. 37 (Р, 0,). 
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from taking exaeption to the aoniition a8 
to the gift over in olause 8 of the Will. 

In the view we have taken of the osse 
the plaintiffs are not entitled to maintain 
this suit under the Will. It is not necessary 
to deoide in this ease as to who else is 
legally entitled to the house in dispute. 
The plaintiffs having failed to establish 
their title the suit must be dismissed. Wo 
accordingly allow the appeal, set aside the 
desree of the Court below and dismiss the 
suit of the plaintiffs with oosts in all 
Courts, 

Appeal allowed. 


COURT OF THE BOARD OF REVENUE 
UNITED PROVINOES. 
Pention No. 12 ок 1918. 
Desember 21, 1918 
Fresent ;—Sir Lovett, S. M., and 
Mr. Ferard, J. M. 

COURT or WARDS, AJODHIA 
ESTATE—DzrENDANT— 
APPELLANT 
versus 
RAGHUBAR SINGH-—PGAINTIFE 
— RESPONDENT. 

Landlord and tenant—Hjectment~Tenant permitted 
by landlord to continue after termination of lease— 

Landlord, right of, to eject. 


A landlord who permits his tenant to hold on after 
expiration of the term of the lease is not thereby 
precluded from ejecting the tenant. 


. Sesond appeal from the order of the 
Commissioner, Fyzabad, Division, dated the 
91st June 1918. 

JUDGMENT, 

Lovett, S. M.— (December. 9, 1918).—In 
this case the respondent held the land in 
guit under a seven years’ lease whioh ex- 
pired in 1324 Fas, The landlord allowed 
him to bold on for another year and then 
caused a notice of ejectment | to issue, 

The Commissioner holds that by not 
ejesting immediately, the landlord re-admit- 
ted the tenant to a fresh and statutory 
tenure. I sannot take this view. 

The first plea urged by the respondent 
before the Commissioner is to the offest 
that after 1324 Кази "he remained in 
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possession by virtue of the same patta. ” 
This sonslusively shows tbat there was no re- 

admission or fresh agreement. 

The eireumstanoes of this ease differ 
widely from those of Ватадан v. Raja Muham- 
mad Ali Khan (1) referred 
Commissioner, I would assept the appeal 
and uphold the ejestment noties. I would 
give the appellant costs and Pleader’s fees in 
all Courts. 

Fesagp, J. M.—I sonour, This sase 
is slearly distinguishable from Ватдай 
v. Haa Muhammad Ай Khan (1), 
whieh Jays stress on the length of the 
period, vis, three years, during whieh the 
appellants were accepted and treated by the 
respondent ‘as his tenants after the exiry of 
their lease. The inference of admission to а 
fresh statutory period of tenancy was clear, 
The present ease is very different. The 
period for which the tenant has stayed on 
after the expiry of his term of lease is 
only one year, which in itself is hardly 
suflioient to warrant sueh an inferense 
here, and it is further negatived by his 
own plea that he was in possession by 
virtue of his expired Jease. 

Appeal allowed, 

(1) Sel. Dec, No, 17 of 1891, 


ALLAHABAD HIGH COURT, 
Fisst Отуп, Appgat No. 380 or 1917, 
| July 6, 1920. ` 
Present :—Bir Grimwood Mears, Kr., 
Chief Justice, and Mr. Justise Кутев. 
HARAKH RAM JANI AND ANOTHER— 
DEFENDANTS—ÀA PPELLANTS 
versus 
LAKSHMI RAM JANI AND OTHERS— 
PLAINTIFFS— RESPONDERTS, 

Civil Procedure Code (Act V of 1908), Sch. П, 
paras, 14, 20—Arbditration—Award—Order refusing to 
file award, nature of—Arbitrator omitting to decide 
matter which parties have settled — Misconduct, 


An order rejecting an application to file an award 
is not а decision that the award is in law a bad award, 
[p. 628, col. 2.] . 

Where, after a reference to arbitration and before 
the making of an award, the parties interested arrive 
at an agreement as to one оѓ the matters in contro. 
yersy, and the arbitrator omits to decide that matter, 
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or to record às part of the award the agreement of 
the parties, the omission does not amount to such 
misconduct onthe part of the arbitrator as would 
necessarily make the whole award bad. Гр. 6:0, 
cols, 1 & 2.] 

First appeal from the decision of the 
Subordinate Judge, Benares, dated the 16th 
of June 1917. 

Mr, Haribans Sahat, for the Appellants. 


Messrs. B. E, O'Conor and Radha Kant 
Malaviya, for the Respondents. 
JUDGMENT.—The parties to tbis 


litigation are members of the same family. 
In 1911 a dispute arose and it was decided to 
submit all matters in controversy to arbitra- 
tion ont of Court. On the zist of April 
1918 tbe arbitrator made hisaward. The 
history of what oesurred in the interval 
between these two years is fully stated in the 
judgment of this Court in Hart Kunwar v. 
Lakhmı Ram Jani (1), and we shall have 
to refer to that deoision lateron, Within 
six months of the award being made, two of 
tbe plaintiffs applied to the Subordinate 
Judge, urder paragraph 20 of the Sesond 
Schedule of the Code of Civil Procedure, to 
have the award filed. The Court took 
appropriate action under that paragrapb and 
issued notisa to the otber side. They 
appeared and objested but their objeotions 
were overruled and the Court passed an 
order under paragraph 21 of the Sohedule 
for filing the award and ordered a dearee to 
be prepared in aesordanee with its terms. 
From that order the defendants appealed 
and raised in their appeal substantially the 
same objestions which they had taken in 
the Court below and whieh are taken again 
here. We will refer to them later, This 
Court, on appeal in the «ease already 
mentioned, held that the lower Court should 
not have ordered the award to be filed, 16 
appears that after the award was made the 
parties obtained possession of the property 
involved ascording to the terms of the award, 
After the desision of this Oourt the 
plaintiffs filed the suit out of whish thia 
appeal arises for a declaration that the 
award of the 2156 of April 1918 wasa good 
and valid award and one which bound 
all the parties, and asked to be maintained 
in their possession. They did this, 
because the defendants had taken steps 
to recover possession of property of 


(1) 86 Ind, Cas, 588; 88 A. 880; 14 A, L, J, 481, 
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whioh the plaintiffs had taken possession 
under the award. The defendants-appellants 
here raised two main oontentions. One 
was that, under the law as amended by Aot 
V of 18.8, the suit was not maintainable 
beeaüse the desision of this Court in Hart 
Kunwar v. Lakkmi Ram Jani (1) operated 
as res judicata ; and, secondly, that on the 
merits, there was misconduct on the part of 
the arbitrator sush as would vitiate the 
award, and that there were other defects 
also in the submission to arbitration, The 
Trial Oourt, after hearing evidence, has 
desraed the suit and the defendants some 
here in appeal. The same two grounds 
again are pressed but the only missondust on 
the part of the 
been pressed is, that he omitted to determine 
at least one of the questions submitted to 
him for desision, 


As regards the plea of ves judtcata the 
argument is as follows. Ssotion 89 of the 
new. Uode of Civil Prossdure introduces a 
' new legal position, and by that seation it ia 
enaeted that the procedure to be adopted in 
all arbitration proseedings is that laid down 
inthe paragraphs eontained in the second 
Sshedule of the Aet, unless otherwise 
provided for by special legislation, It is 
urged that the result of this amendment was 
to overrule all the older «ases, sash as 
Кшм Lal v. Durga Prashad 2), in which it 
had been held that ап order under sestion 
525 of the old Code, refusing to file an 
award did not operate as 7esjudictés in a 
subsequent suit to enforse the award. It is 
said that now theonly course open to. aparty 
who has obtained an award in his favour, and 
who wishes to avail himself of it, is to 
make an application within six months of its 
date under the terms of paragraph 20 of the 
Seeond Sshedule of the Code. 
not do so, then, theargument is, that the 
award beeomes mere waste paper and is 
ineffeotual for any purpose either by way of 
attack or of defense, Similarly, ог 
rather, a fertiort, it is argued that if a Court 
soting under paragraph 21 refuses to make 
an award arule of Court that desision is 
final, and the finality of that deoision is 
emphasised by the fact that a new paragraph 
has been introduged in olause (f) of sub- 


(2) 6 Ind. Cas, 127; 82 A, 434; 7 A, L, J, 426. 
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sestion (1) of sestion 104 of the new Code, 
It seams to us that this contention is not well- 
founded. The framera of the new Ast took 
all the sections in the old Aat whioh 
referred to arbitration out of the body of the’ 
Code and re enaeted them in very mush the 
same language as before in the Sscond Sahe- 
dule. Some ahanges in language were made, 
bat only, apparently, with the objest of getting 
rid of the dsonfliat which existed іп the 
various Oourts in :ndia in the interpretation 
of the old sestions, Having done thig, it: 
seems fo us, ib was necessary for the 
framers of the new Act io enact some sunah 
sestion as sestion 89 іп the body of the Aot, 
toshow that the prosedure to be adopted in 
arbitration prossedings was to be found in tha 
Second Schedule and that the rules in that 
Sshedule would govern all such proseedings 
unless otherwise provided for by some 
spesial Aot, We do not think that this 
89th section made any new substantial 
innovation of law. It left matters praotioally 
as they were before. 

When we turnto paragraphs 14and 15 
of the Sshedule, it is not very easy to 
follow the language used, Thus, in paragraph 
15, it is said “an award remitted under 
paragraph 14 becomes void on failure of the 
arbitrator or umpire to resonsider it” From 
this it would seem that an award whieh 
contained a flaw in it, inasmuoh aa the 
award had left undetermined any of the 
matters referred to arbitration, referred to in 
paragraph 14, was not in itself void, but 
that 16 only basama void if, after it had been 
remitted to the arbitrator or umpire, he had 
refused or failed to amend it. Ве that as it 
may, tbese seotions are found in that part of 
the Schedule whioh refers to the prosedure 
to be adopted in arbitration made in 
ponding suits. The rules whioh govern 
arbitrations made out of Court are to be 
found in paragraphs 20 and 21, In 
paragraph 20 the words are that “any person 
interested in the award may apply to any 
Oourt having jurisdistion.” It does not say 
that the "person interested" shall or must 
apply. 16 doses поё вау that if he does not 
apply under that paragraph, then the award 
eeasea to have any effest. If this had been 
the intention of the Legislature, as argued, 
we ihiok it would have been very easy for 
it to have used suitable words. Now, where 
suoh an appliestion has been filed under 
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paragraph 20, the Court after issuing notice 
ag‘ laid down in that section ean paes only 
one of two orders, If it “is satisfied that 
the matter has been referred to arbitration 
and thatan award has been made thereon 
and where no ground, sush as is mentioned 
or referred to in paragraph 14 or paragraph 
15, is proved, the Court shall order tke 
award to be filed.” If, on the other hand, 
it finds that, for reasons mentioned in para- 
graphs 14 and 15, there is a flaw in the 
award, it cannot remit it, according to the 
rulings of this Court, and unlike the English 
Ast of 3889, but must aonfine itself to 
dismissing the application. An appeal can 
be made from such an order speoifieally 
under section 104 (1) (f) of the precent 
Code. It is argued that this implies that 
the Code meant to give finality to a deoision 
under paragraph 21, and that the arguments 
whieh appeared to have found favour with 
thé Judges of this Court in Kun? Lal v. 
Durga Prasad (2) and whioh they seemed 
inolined to adopt, but were prevented from 
adopting by reason of the cursus curix of 
this VUourt, applied with great foree. In 
our opinion, however, the object of enacting 
clause (f) was to rewove the corfiot of 
opinion which prevailed in the various High 
Ооптёв in India as to whether an appeal 
lay under the old section 525, Incidentally, 
also, it slegred up another matter that was 
open formerly to debate, namely, whether 
an order under gection 525 was not really a 
decree and appealable as snoh, Itis made 
quite elear that an order under the correspond- 
. ing section, that is paragraph 21, is not a 
decree but is an order from which an appeal 
has been allowed. In our opinion, the amend- 
ments made in the new Aot have in no 
way affected the Jaw as it stood and, 
therefore, on this part of the case we 
think the appeal fails. We may note that, 
just as the lower Court oould only paes 
one of two poasible orders as stated above, 
so this Court in appeal sould only decide 
whether the lower Ооп was right in 
passing the order whioh 16 made. 16 had 
no wider jurisdistion, The only point which 
it could, and whioh, in faot, it did, deside 
was that the proper order for that Court 
to have made, whs to rejeot the application, 
. and to that extent, and to that extent only, is 
the decision authoritative and binding, 


, It did not find, and eonld not have 
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found, decisively that the award was in 
lawa bad and inoperative award. In fact, 
the learned Judges are careful to say 
во, tide page 389* of the report, and, there: 
fore, any observations whioh they have 
expressed as to the validity of the award, 
sre only to be read as their reasons for 
refusing to file the award, having regard 
to paragraph 14 of the Sshedule, and are 


. not binding on us as а desision that the 


award was in law a bad award, Now, on 
the merits it has been argued that the 
award is vitiated by the misconduct of the 
erbitrator ; and we agree that, if the defend- 
ants oonld prove that Бөгө was mis- 
conduct whish in law would vitiate tbe 
award, then they were entitled to establish 
it. Now, in the present case the miecon- 
duct whioh is said to vitiate the award 
is the allegation that the arbitrator failed 
to determine one of the questions submit- 
ted to him, That question related to the 
future residence of Musammat Hari Kunwar, 
The Trial Court has taken evidence on the 
matter and has some to a finding with 
which we agree; and the facts appear to 
be these. At the time when the submission 
io arbitration was made, this question, ав 
to the fnture residenee of the lady, bad not 
been decided and it was submitted to the 
arbitrator as one of the matters which he 
had to determine. The arbitrator has 
sworn that before he eame to make his 
final award on the 21st of April 1915, 
that ie, two years after the submission 
to arbitration, he bad an interview with 
the lady and she expreszed her desire to 
continue to reside in the house in whioh 
she was tben living and had been living 
before. Thereupon, the arbitrator went to 
Rabi Ram Jani, tbe owner of the house, 
and told him of the lady's wishes. He 
said that he was perfestly willing to allow 
her to live in his house as long 
as she liked, and the other parties to tbe 
arbitration cffered no objeotion. It was 
a matter whieh did noi concern them. Ав 
the only two parties who were oonserned 
in the matter, namely, the lady and Rabi 
Ram Jani, were agreed on this point the 
arbitrator game to the sonelusion that that 
matter was no longer in controversy, and, 
therefore, he said nothing about it in bis 
award On thie state of facts wa have 

fYageof88A.—[Ed.] ^ — kin 
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to sea whether “bis omission to resord a 
finding to the effest that the parties iu- 
terested had agreed amongat themselves ав 
to the residence of this lady in the futuro, 
did really amount to an omission by him 
to deside a matter in sontroveray which 
required his decision. We are inalined to 
think that ib did not. Reliance has been 
plased on the genera! rule in England, as 
set out in Halsbury's Laws of England, 
Volume I, page 469, in paragraph ‘65, 
whioh is based on the ease of Randall v, 
Randall (3) and other cases which are 
solleeted there, to the effect that the 
failure of an arbitrator to deside one out 
of several matters referred to him vitiates 
the award. In that oase it appears that 
there were three matters in sharp oonfliot 
between the parties and the arbitrator was 
asked to deside eaoh one of them. Нә 
failed entirely to deside one and, therefore, 
one point io controversy remained entirely 
undesided in spite of the arbitration, It 
was held that, under those oireumstances, 
the whole arbitration award was bad. In 
the view whish we take in this ease of the 
astion of arbitrator, we think this case 
san be distinguished on the ground that 
no question really remained undetermined 
at the time the award was made, ít 
appears, however, that the rule во broadly 
stated has been to some extent modified 
by Indian desisions. We were referred by 
the appellants to the oase of Ganes Narayan 
Singh v. Malida Koer (4). In that oase, 
similarly, the Oourt below had ordered an 
award to bs Gled under paragraph 21 of 
the Sehedule although one at least of the 
matters in controversy had not been desided, 
In dealing with this point, the learned 
Judges, after stating the law aslaid down 
in Randall v. Randall (3) and other 
English. oases, and going on to say that 
the same rule bad been adopted in the 
American Oourt>, state that in their 
opinion the arbitrator had failed to айай. 
cate on all the matters in question "for 
tha award, upon a reasonabie o»nstrnotion 
of the whole of the instrament, must Ъз 
taken to have left undisided one of the 
cardinal points in  controveray, namely, 
whether tha testator belonged with the 
present appellants to a joint Hindu family.” 
(8) (1805) 7 East 81:8 B. R 601; 103 E R, 32, 
(4) 10 Ind. Cas, 450; 13 О. 1. 7, 399 at p. 403. 
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It seams to us that in that partisular 
sasa tha omission to desids a point whioh 
want to the root of the matter, as that 
did, was in itself quite enough to vitiata 
the award, Bat another oasa of the same 
Court has baen relied upon. It із to ba 
found in Ramji Ram v. Salig Ram (5). 
Bat if ib is examined carefully it seams 
to us to Ба a eomplete answer to both 
paris of the appollants’ argument. Inthat 
oasa an award was made by the umpire 
on the 18th of April 1909 in an arbitra: 
tion out of Court, that is to say, it was 
an award which was made after the present 
Code (Ast No. V of 1908) oams into 
foras, It was paient on the faca of that 
award that the arbitrator had entirely 
failed to deside one of the most important 
matters which had basn referred to him, 
namely, how mush money was dus by ong 
party to the other. Within six monthsfrom 
the date of the award Salig Ram eommana- 
ed that suit. 16 was а suit, aosordiag 
to the plaint, for the establishment 
of his rights and for partition of the 
estate The foundation of the olaim was. 
unquestionably the arbitration award but 
the plaintiff prayed in tho alternative that 
if, in the opinion of the Court, the award 
of the umpire was not for any reason a 
valid award the suit might bs treated as 
ons for partition, for assounts and for 
incidental reliefa. The alaim was resisted 
on every conoievable ground, among others, 
that the arbitrator had been guilty of 
missonduet, No less than 20 issues wera 
fixed by the Trial Judga. 16 would saem 
to be obvions that that was not an 
applisation made under paragraph 20 of 
the Soshedule, nevertheless the  Distrist 
Judge, in spite of the somprehensive 
oharaoter of those issues, treated the suit 
аз one under paragraph 20 of the S3asad 
Sshadule and, having heard objastions, 
ovarralei them ani orderad the award to ba 
filed and a deeras to bs prepared in-assori. 
ausa with it. This naturally satisfied 
nsither pariy. Tha decres on the award as 
it stool failed to give the plaintiff the roliof 
he soaght, namely, the money which he 
slaimed was das to him, aud the defendant 
objesiol to ths award oo the grouni of 
varion3 allegations of missoodas} on ths 


(8) 11 Ind, Oas, 491; 140, 7 J, 188, 
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part of the arbitrator, quite apart from the 
fast that ho had omitted to deside one of 
ihe questions submitted to him, The 
Caleutta High Court allowed both the 
appeals and, when dealing with the question 
as to how far the failure of the arbitrator 
to deside one of the matters referred to 
him vitiated the award, again referred to 
the English rulings which we have already 
. diseussed. The learned Judges in the end 
go onto say that "an award will not be 
set aside if the question undesided was 
not notified to the arbitrator ss a matter 

in differense, or the parties showed by their 
` eonduot that they did not mean him to 
deside it.” Now, in this ease, as we have 
said above, the’ parties had agreed and, 
therefore, it may be said, that they did rot 
intend the arbitrator to decide a matter whioh 
was already settled by the time when ha 
was to make his award. However, in remit- 
ting the oase back for trial to the Court 
below it is instructive to note the direation 
whieh they gave to that Court. “The 
саке will be remanded to the D strict 
Judge in order that he may first take up 
the question of misoondust of tbe arbitrartora 
and the umpire raised in the .5th para- 
graph of the written statement. The parties 
will be allowed to addvce evidence проп 
this matter. If it is desided in favour of 
the defendants, the whole of the award 
must be treated as invalid and inopere ive 
in law. The questions in eoniroversy bet- 
ween the parties will then be deoided 
upon evidence as if no award had ever 
been made. If, however, the objection taken 
by the defendants on the ground cf mis- 
eonduot faile, the suit will be tried ont 
on the merits on the footing that the 
questions raired in the first four issues 
before the arbitrators have been definitely 
settled by them. These questionr, and there 
questions alone, will be taken to have been 
finally desided by the arbitrators, all other 
questions which arise on the pleadings 
in this #016 and аге sovered by the issues 
must be determined on evidence and a 
final desree made,” It appears from this 
deoision that it is not necessary for а 
party to an award to make an application 
under paragraph’ 20 and also that if an 
award fails to determine a particular 
matter it does rot necessarily make the 
whole award bad, but that in a suit bet. 
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ween the parties so much of the sward 
as is good will be teken as such and so much 
as is not sovered by the award will he left 
for decision. Е 

Jt would be lamentable if we were 
forsed now, seven years after it bas been 
carried into effect, to upset the award on 
the ground simply that the arbitrator 
failed to record as part of his award the 
agreement under whieh this lady who was 
living in the house has sontinued to live in 
it ever since and which is not really & matter 
in issue. 

On all these grounds we think that the 
appeal faila, and itis accordingly dismissed 
with costs including fees on the higher 
вов1е. 


Appeal dismissed, 


MADRAS HIGH COURT. 
А PB. „а 1 вт Orion No 360 or 1919, 
t eptember +, )£20 
Present:— Jortiee Sir Ahêw Rahim, KT., 
ard Mr. Ju*'ice Огсрегв, 
AYYAVU «clas SYED MUHAMAD 
ROW1 HER— DarANDanT No. 1— 
APPALLANT 
versus 
ARU. ARU. SOMA. SOMA SUNDARAM 
CHETTIAR, KxPsESENTED BY His AGENT, 
MAYANDI CHETTIAR—PLAINTIFE 


— REsPaN. ENT 
Civil Procedure Code (Act V of 908), & 48— 
Evasion of arest, whether jraudulent ysevention of 
ececution— Limitation, fresh starting period of, 


The wilful evasion by a judgment-debtor of arrest 
under a warrant taken out by the decree-holder, in 
order io avoid payment of the decree-amount, 
amountsto fraud within the meaning of section 48 of 
the Civil Procedure Code во as to give а fresh starting 
period of limitation, and is a fraudulent prevention 
of the execution of decree within the meaning of 
clause 2) of that section. 

Appeal] sgainst the order, deted 26th 
Februs:y1*19, of the ( ourt of tte Subordinate 
Judge, Trichinopoly, in Exeontion Petitions 
Nos. 1518 and 152: of 1914, in Original 
Suit Nc, 11 of 1902, (Tinnevelly Sub-Court), 
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GEORGE HENRY HOOK Y, ADMINISTRATOR- GENERAL OF BENGAL, 


Mr. V. О Seshachariar (with him Mr. К, 
V. Sesha Atyangar), for the Appellant. — 
Mr. C, 8. Vencatachariar, for the Respond- 


ent. 
JUDGMENT. 


Авров Ranim, J.— There can be no doubt, 
upon the faets as found by the lower Court, 
that the judgment-debtor, appellant before 
us, has been evading arrest for a long 
time. No less than 6 warrants were taken 
out for his arrest,and there is no diffioulty 
in eoming to the eonolusion, as the lower 
Oourt has done, that he has been wilfully 
evading arrest in order to avoid payment of 
the deoree-amount. 


According to the rnlings of this Court and 
‘also of the Allahabad High Court, those 
fasts would amount to frand within the 
meaning of section 48 of the Civil Prose- 
dure Code, that іе, wilful evasion of arrest 
under warrants taken out by the judgment- 
,ereditor, is frandulent prevention of the exesu- 
tion of the deeree, within the meaning of 
section 48 (2) of the Civil Prosedure Code. 
It is not necessary for the judgment-ereditor 
to prove by positive evidenee that, but for 
tha sonduset of the jadgment-debtor, he would 
have reslised the decree, The law on the sub. 
. jeet was first laid down in Annamalai Goundan 
v, Rangasami Ohett (1), although in that case 
there were other fraudulent aots ав well on 
the part of the judgment-debtor. This ruling 
haa been followed in Abdul Khadir v. Ajiyur 
Ahammad (2), and Nathuram Sivag? v. 
Krishna Kommolthy (3). The same view of 
the law is takenin the Allahabad High Court 
in Mohson Ali v. Masoom Ali (4). There is no 
doubt а distum of Shephard, J.,in Seshach lam 
Ohetti v. Rajam Ohetty (5), to the вопітагу, 
Bat it does not appear that the authorities 
on the point were brought to the notiee of 
- the learned Judge. Following the desisions 
mentioned above, we must hold that there 
was fraud in the sense of seation 4S of the 
Civil Prosedure Code so usto give a fresh 
starting period of limitation, The appeal 
must be diemissed with eosts. 


(1) 6 M. 265; 2 Ind. Deo (м.а) 584, 

(2: 12 Ind. Cas. 679; 35 M. 670; (1911) 2 M. W. N. 
484 10M L T 4:8: 22 M, L. T. 86. 

(3138 Ind Cas. 1°08; 24 M, L. J. 270; (1913) M, 
W. N. 182; 13 M. L T. 225, 

(4) 11 Ind Cas. 672; 34 A. 20; 8 A, L J. 10:0. 

(5) 5 M. L. J. 208, 


Opazns, J.—I agree, and I would only add 
a word as to the sass in Seshachalam Chetty 
v. Rajam Chetty (5), eited by the learned 
Vakil for the appellant. It was a ease 
before Mr, Justice Shephard and I think it 
is important to noties that, as I understand 
the ease, there was ро evidense of fraud 
and that the desision turned on that finding. 
In this ease I agree with my learned brother 
because there is ample evidense of fraud 
within the meaning of seation 48 of the 
Oivil Prosedure Code. It is quite slear to 
my mind that the ease in Seshachalam Chetty 
v. Rajam Ohetty (5), oan have no bearing 
on the point before ns. I also agree as to 
the effect of the Madras and Allahabad de. 
cisions sited before us. 

М, 0. Р, 

Appeal dismissed, 


od 


PRIVY COUNCIL. 
APPEAL FROM THe OaLourra Hias Оопкт. 
February 10, 1921, 
Present: —Lord Buekmaster, Lord Phillimore, 
Sir John Edge, Mr. Ameer Ali and 
. Sir Lawrenee Jenkins. 
GEORGE HENRY HOOK-—APPELEANT 
versus 
Tur ADMINISTRATOR GENERAL or 
BENGAL asp orner«—Re-povpents, 
Res judicata — Previous decision in same suit, effect 
of —Civil Procedure Qode (Act V of 1908), в, 11, 
whether enhaustive, 


When в, question at issue between the parties to a 
suit is heard and finally decided, the judgment given 
on it is binding on the parties at all subsequent 
stages of the suit, Ita binding force depends not 
upon the Code of Civil Procedure, section 11, but 
upon general principles of law: if it were not binding, 
there would be no end to litigation [p. 634, col. 2.] 

Ram Kirpal Shukul v, Rup Kuari, VÀ І.А. 87; 8 А, 
289; 4 Ваг. Р. О. J. 489; 8 Ind. Deo, (w.s) 718, 
followed. 

Appeal from an order of the Üaleutta High 
Court, (Lanselot Sanderson, О, J, and 
Woodroffe, J.), dated July lst, 1918, reversing 
an order of Chaudhri, J. |, 

FAGTS of the oase are stated in their 
Lordships’ judgement, It may be added 
that the apoellant the teverend G. Н, 
Hook, was Pastor of tho Lal Bazar Baptist 
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‘Churoh: the Reverend В. Evans, Pastor 
‘of the Howrah Baptist COhureh, was re- 
spondent No, 4fand supported the present 
appeal, The Appellate Вепеһ of the High 
Court held that the question whether the 
gift over to charities infringed the rule 
‘against perpetuities was поё res judicata; 
and that such gift.over was invalid under 
gestion 101 of the Indian Ѕивоеввіоп Act. 
Henoe the present apppeal. Р 

Меввгв. De Gruyther, К. O., and В. B. 
Hodge, for the Appellants. . . 

Messrs. Tomlin, K. О. and A. A. Uthwatt, 
for Respondent No. 1, (the testator’s next- 
of kin). 

Mr. Turnbull, for Mr, Dube, for Respond- 
. ent No, 4. 

Mr. De Gruyther, Е, O., for the Appellant, 
submitted that sestion 101 of the Indian 
Suesession Ast, 1865, did rot apply to 
bequests to religious or oharitable uces: 
alternatively, that it did not apply to the 
bequest in question, which was valid in 
law. But, further,the matter was res judicuta; 
Ohaudhri,J., had desided onse for all that 
the bequest was good. The eontention before 
him was that the gift-over might not 
operate within perpetuily limits: he held 
that this was not so, and that the vesting 
wasimmediate, The Appellate Bensh had 
erred in allowing the question to be raised 
again. А decision between the parties in 
the same suit operates as res judicata, 

Ram Kirpal Shukul v, Rup Kuari (1), 

The  next.of.kin could have appealed 
from the 1912 desision of Chaudhri, J., but 
failed to do во, 

Mr. Tomlin, K. O., for Respondent No, 1, 
(he was asked to sonfine himself to the 
question of res judicata) submitted that the 
frame of the Will was that during lives 
certain annuities should be paid and the 
surplus income dealt with in в partionlar 
way : after that, there was a definite gift 
of oorpus: a eondition imposed on a gift to 
one charity: and a gift-over, 


The Court which dealt with the sase 
in 1912 dealt only with the firet gift. The 
question how the sorpus shonld go sould 
not be determired ard was not determined, 

With regard tothe firzt gift no question 


- 


(1) 111. A. 87; 6 А, 269; 4 Sor ЇР, С. J. 489; 3. Ind. 
Deo. (м. в.) 718, . 


of perpetuity arose; as: to the sesond gift, 
it did. . 

Under the desree the question as fo the 
disposal of the corpus was left over in the 
widest terms, with liberty to all parties to 
apply. 

The reason there was no appeal was 
that the parties thought the question was 
left over. 

Mr, Uthwaté followed.—The two gifts are 
quite independent, and the judgment of 
Chandhri, J., desided nothing as to the 
sesond, 


Mr De Gruyther, K. O.,in reply, —1t ir olear 
from the judgment of Chandbri, J. in 1912, 
that the contention before him was that the 
gift over might not take effeot till after the 
period when vesting must cosur, and that he 
overruled that contention. 


JUDGMENT. 

Lorn BuckmAsrER,— On' the merits of this. 
controversy their Lordships are not salled 
upon to decide, for, in their opinion, the 
respondents are estopped from raising tbe 
contention they desire to advanee by reaton 
of the judgment that bas already been given 
between themselves and the appellant upon 
the point. 4 

The dispute arises under a Will and fcur 
eodicils made by one Dr. Henry Wilkin 
Jones, who died: onthe 8th July 1909, 

By his Will the testator appointed the 
Administrator. General of Bengal as executor 
and trustee, and bequeathed to him bis 
real and personal estate upon trust for rale 
and investment, and directed, after payment 
of debts, funeral expenses, and  legasier, 
that the residue should be Leld to apply 
the income as therein provided, during tke 
life of his wife. On the death of his wife, 
he directed payment of certain legacies 
and then created trusts of the ineome of 
the fund to endure during the lifetime of 
certain named persons. By paragraph 17, 
he direoted that, on the death of the survivcr 
of there named persone—and sueh survivor 
was Miss Eliza Humphreys—a furiher trust 
should ke imposed upon his trustees {о 
sell and convert his real property, ap- 
parently forgetting that that had already 
been done. He aleo again provided for tke 
investment of the proceeds of sale and 
deolared that the trustees should hold the 
ваше —— 
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"For the full sam of Re. 30,060 if the said 
trust funds shall amount to so muah or exoeed 
that sum but not otherwise and if the said 
trust funds shall nota&mount to so much then 
to hold the whole thereof upon trust to 
pay the inaome thereof quarterly to two 
of the Deaeons for the time being of the 
Ciroular Road Baptist Ohursh to be by 
them applied in manner following, namely, 
as to а moiety thereof for the Poors’ 
Fund in sonneotion with the said Chureh 
for the sustenance and support of the poor 
belonging to the said Chureh or the oon. 
gregation usually worshipping in the said 
Baptist Chapel and as tothe other moiety 
for the General Fand in eonnestion with 
the said Chureh for the following purproses, 
namely, the support of the Pastor for the 
time being the expenses of the religious 
services held in the said Chapel repairs to 
the Chapel Pastor’s dwelling-house and out- 
offioeg connected therewith and also for 
keeping my grave in desent order which 
shall be a duty imperatively insumbent on 
the Deacons for the time being of the said 
Chureh to perform.” 

If the trust fund exseeded the sum of 
Rs. 30,000, and this in the event has bap- 
pened, he deolared “that as to all the 
balance thereof the trustees were to hold 
the same on the trust deolared in respeot of 
the sum of Hs. 30,000. 

By his first eodisil (22nd May 1901) 
the testator revoked a numberof provisions 
in the Will, gave new direetions with regard 
to the payment of the income, and provided 
that if Miss Eliza Humphreys should survive 
her sister, Miss Anne Humphreys, her 
annuity should on her death be paid to 
two Deasons of the Lower Cireular Road 
Baptist Churoh to bə applied by them in 
the manner mentioned in paragraph 17 of 
his Will and by elause 20 of this codiail 
he gave the balance of the income in the 
same terms, 

By his sesond sodisil, dated the 2nd 
Maroh, 1903, the .testator imposed oertain 
conditions upon the gift made in favour of 
the Lower Oiroular Road Baptist Church, 
and provided that if the conditions should 
' ba broken,— 

"Then, and in that ease опе half of the 
interest, dividends, eto., that I have set 
aside for the said "Lower Cireular Road 
Baptist Ohureh shall be made over and 


paid to the Pastor for the time being of 
the Howrah Baptist Chureh for the benefit 
of the said Chureh generally and the other 
half thereof to the Reverend Arthur 
Jewson’s Faith Orphanage at present at 
No. 117, Dharamtalla Street (if then ex- 
isting) or if no: in existence to the Pastor 
of the Lal Bazar Baptist Ohureh for the 
benefit of the said Chureh and of the pcor 
of the Churah." 

His tbird and fourth eodicils are rot 
material for the purpose of this appeal. 

The testator’s wife predeceased him, and 
died on the 25th July 1507. 

The Lower Cironlar Road Baptist Chureh 
did not comply with the conditions set out 
in the sodisil and on the 17th February 
1911 the Administrator-General of Bengal 
instituted a suit asking, among other things, 
what would be the destination of the funds 
in the event of the provisions in favour of 
the Cirenlar Road Baptist Chureh being 
forfeited and whether the gift-over in the 
second sodiail would take effsot or whether 
there would be anintestaey. То this suit the 
present respondents, Joseph Henry Jones, and 
Emma Adelaide Jones, were parties as repre- 
senting thenext of-kin of the testator and they 
contended in favour of the intestasy on the 
ground that the priod in whioh the gift-over 
might take effect would be beyond the period 
in which vesting must oscur, 

The oase was heard on the 16th Jnly 
1912,“ before Mr. Justiee Chaudhri. Не 
decided that the Baptist Ohurah had not 
sovformed to the conditions, and he held 
that the gift over to the other oharities 
was valid, He then dealt with the contention 
which he eaid was strenuously urged on 
behalf of the next of-kin that the whole 


gifs to tbe Baptist Churoh and other 
charities failed for Ње reasons already 
mentioned. He oarefully examined the 


authorities and held that the contention was 
unsound. He eoneluded this part of his 
judgment in these words :— 

"The vesting in this ease is immediate, 
but the Lower Cireular Road Baptist Churah 
is divested beoause certain conditions eannot 
be fulfilled by them." 

He then eontinued :— 

"I alo hold there js no intestacy as to 





* See Administrator-General of Bengal v. Hughes, 21 
Ind Cas. 153; 40 C, 192[ Ed]. 
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‘the surplus income or any part of it 
“during the lifetime of Eliza Humphreys.” 

Finally, he dealt with the question as to 
--whether a gift of income, without more, 
was a gift of corpns, and he stated tbat 
that question did not tben arise ae Miss 
Eiiza Humphreys was still alive, but he 
stated definitely that the question would 
arise upon her death. In the same way 
he dealt with the contention that the Lower 
Cireular Road Baptist Church might finally 
comply with the conditions, and that also 
was left over. The decree that was drawn 
up contained an express deolaration that the 
gift-over in the èth olause of the second 
codici] was valid, and consluded by а provi. 
sion in these worda— 

“and this Court doth not think fit at 
present to determine the destination 
of the income of the said  Residuary 
Trust Funds orof the eorpus thereof 
or the rights of parties therein and 
thereto respeotively after the ‘death 
of thesaid Eliza Humphreys and doth 
defer the determination of the said 
questions until after the death of the 

; said Eliza Humphreys"— 
and liberty to apply was reserved. 

Miss Eliza Humphreys died on the 10th 
April 1917 and on the 8 September 
1917, the Administrator-General of Bengal 
presented & petition for the further construc- 
tion of tt e Will and codioils. 

Upon the bearing the respondents, re- 
presenting the next-of kin, contended that 
tke reservation in the decree enabled them 
to re-rsite all the questions that had 
formerly been disousred. They orged that 
the gift of the eurplus income during the 
life of Miss Eliza Humphreys must be 
treated ag distinct from the gift after her 
death and that ss to tbe former no question 
as to в perpetuity could possibly arire, snd 
that such question was eonsequently спе 
of the matters that was left over for sub- 
sequent deoision. 

- The learned Judge held that this matter 
had already been definitely settled and, in 
addition, gave reasons why he adhered to 
his former opinion. This was, in fact, super- 
попав. The question as to the perpetuity had 
been definitely aud properly before him on the 
former hearing, and war, in fast, desided 
without apy reservation, as is made plain 
by the terms of the judgment itself, whioh 


show that the determination of the dispute as 
to the perpetuity was the foundation of the 
whole’ judgment and that the questions left 


over were those:to whieh attention has 


been dirested and whieh themselves are 
abundant to explain. the meaning of the 
passage in the desree on which relianse is 
plased, It is not, and indeed it eannot be 
disputed that, if that be the ease, the 
matter has been finally settled between the 
parties, for the mere fact that the decision 
was given in an administration suit does 
not affect ita Snálity (sea teareth v. Marriott 
(21]. The Court of Appeal, however, took à 
different view, and regarding the question 
as still open decided it against the appel- 
lant, but the error in their judgment is 
due to the fact that they regarded the 
question as sompletely governed by section 
ll of the Code of Civil Procedure. That 


gestion prevents the re-trial of issues that 
‘have been direstly and ‘substantially in 


issue in a former suit between the same 
parties, and this question obviously arises in 
the same and not ina former suit, but it 
does not appear that the learned Judge's 
attention was called to the desision of this 
Board-in Ram Kirpal Shukul v. Rup Kuari (1) 
whieh clearly shows that the plea of res 
gudtcata still remains spart. from the limited 
provisions of the Code, and it is tbat plea 
whioh tbe respondents have to meet in the 
present sage. in the words of Sir Barnes 
Peacoek, at (page 41*)— 

"The binding force of suah a judgment 
in such a oase asthe present depends nof 
upon section 13, Aat X of 1877, (now 
re-plased by seotion ll of the Code of Civil 
Proeedure) but upon general prineiples of 
law. Ifit were not binding there would be 
no end to litigation," 

Their Lordships are, therefore, of opinion 
that the appellent in this oase is right, and 
that thia appeal must be allowed. They 
have accordingly humbly advised His 
Majesty to this effect and also that the 
appellant should receive his sosts here and 
in the Court of Appeal out of the estate; 
ihe Administrator. General and the , fourth 
respondent also to have their aosts in the 
court of Appeal out of tbe estate, and 
the order of the Judge in the Court of 

(2) (1883) 22 Ch. D. 182; 48 L. T. 170; 52 L. J. Ch, 
221.1. В. 8._ 

‘Page of 11.1, А.—[Е4.] 
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first instanee as to бовїв to remain undia- 
turbed, | 
Appeal allowed, 


Solicitors for the Apnellant, — Messrs, 
Gush, thellips, Walters and Williams. 

Soliaitora for Reapondant No. 1,— Messrs. 
Orr, Dignam and Oo, 

Solicitors for Respondent No. 4.—Mesera. 
Watkins and Hunter, 


MADRAS HIGH COURT. 
Озуп. Appgat No. 126 or 1919, 
Marah 3, 1920, 
Present :—Justiae Sir Abdur Rahim, Kr., and 
Mr. Justise Moore, 

P. SHUNMUGHA VELAYUDHAM 
CHETTY— PiaiNTIFF— A PPELLANT 
tersus 
KOYAPPA CHETTIAR AND OTHERS 


Юкккьр›нтк— RE! PONDENTS, 

Hindu Law—Presumptive reversioner, position of— 
Estoppel against claim to property alienated when 
reveisioner himself was party to transaction—Suit 
for possession—Cause of action, accrual of. 


A Hindu female, whether a widow or a daughter, 
can make a valid and binding alienation for 
necessity and can also surrender her estate by 
renouncing it in favonr of the nearest reversioner. 
[р. 636, col, 2] 

Under the і imitation Act the right of suit for 
possession accrues to a Hindu reversioner on the 
date of the death of the Hindu female [p. 636, col. 2] 


A presumptive reversioner, whose interest in an 
estate is novhing better than a spessuccessionis cannot 
deal with such an interest во as to pass any title to в 


transferee, but if he joins in an alienation of the - 


estate and has the full henefit of the transaction, he 
is estopped, when the reversion falls to him, from 
claiming the same property on the ground thet at 
the time of the alienation he could not pasa any title 
in the property. [p. 637, cols. 1 & 2. ] 

Appeal against the decree of the Cc urt of 
the Temporary Subordinate Jndge, Tenjore, 
in Original Suit No. 11 of 1917, 

Mr. Т. V. Venkateramter, for the 
lant. 

Mr. T. R. Ventatarama Sastréar, for the 
BRespondenta, 


Appl- 


JUDGMENT.—The plaintiff (appellant) 
purobssed two houses, Items Nos. 1 and 2 in 
schedule B attached to the plaint, from the 
Ist and 2nd defendants who аге reversiovers 
to the estate of one Sabapathy Chettiar. The 
deed of purchate is Exhibit A,dated 27th 
November 1914. The 3rd deferdart pur. 
ebased Item No. 1 under Exhibit XI (a) 
onthe £0th December 1913 from one 
Munusamy Mnudali who had bought the 
property from one Marimuthu Chetty, his 
sister Thangachiammal and Sivakami, the 
widow of one Pakkiriswamy Ohetty, under 
Exhibit XI in 1908, Marimuthu and 
Pokkiriswamy derived their title under а 
deed of gift or seitlement, Exhibit VIII, 
dated 1901 from ore Kerntktan Deferdarts 
Nos, 4, 5, 9 ard 30 are izterested in Item 
No. 1 along with the 3rd defendant, ltem 
No. 2 is in the possession cf the 6th defend- 
ant the widow of one Muthusawami Chetty, 
ber воп, the 7th deferdant ard a lesree, the 
8th defendant, Sixth deferdant’s husband, 
Muthuswsmi Chetti, had bought this. pro- 
perty under Exhibit XItI (a) onthe 28th 
September 1t82 for Rs, 562 from one 
Nilambal. . 

First defendant, Rayappa Chetty,and Karu- 
than clias Mathayan Chetty are grand.sons 
by two daughters of Sabapathy Chettiar, 
Neelumba), who died in 88e, wasthe third 
daughter of Sabspatby Chetty. Sabapathy 
Chetti bad left two other daughters, Meer gk- 
shi and Viselakehi, Meenakshi died in 1890, 
Visalaksbi, who was tbe survivor of the five 
gistere, died on 5th February 1909. The 
property in dispute along with another 
house was first inberited by Sivakami, the 
widow of Sabapathy Chetty When rhe died 
in 1509 there were only three daughters 
then living, Meenskshi, Vieslakshi and 
Neelambal, the mothers cf Kayappa Chatty 
and Karnthan having predeceased their 
mother.Neelambal,the2rd defendant's mother, 
had another son called Veeranpan, who 
died in 1905. At tbe time of VisalaEshi's 
death the опу  turviving  grard.sons 
(daughter's sons) of Sabapathy were defend. 
ants Nos. land 2. These are the material 
faot in regard to the history of the family, 

In 1¢69, soon after the death of Sivakami, 
a suit was instituted by her eldest daughter 
Meenakshi against her-sistere, Visalakshi and 
Neelambal, spd the sons of her otber two 
deseased sisters, Karuthan alias Mutbayan, 
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the lat defendant, Rayappan, and his brother, 
Kanagasabai, for partition of her share. 
By the deeree in that suit she got 1/Sth 
share in three houses insluding the two 
honses involved in this suit. The  dearee 
apparently gave her an absolute right toa 
1/5th share in the family properties. Then the 
parties by the dosuments Exhibit III series, 
dated 26th April 1873, effested a partition of the 
properties, Meenakshi, Payappan, his brother, 
and Karuthau got one house, Item No.1; 
Neelambsl got another house, Item No. 2; 
the third going to Visalakshi, The next 
transaction in order of date was a partition 
in the family of Karuthan and Rayappan, 
who were the sons, a8 we have already 
stated, of two sisters. In 1874 Karuthan 
instituted a suit for partition to which 
Meenakshi was a party and obtained & 
desres for ird share in Item No. 1. It 
appears that Meenakshi sold her 3rd share 
in that item to Karuthan in the same year, 
Afterwards, in 1875, there was & further 
arrangement in Karuthan’s family by whioh 
Karathan got Item No. lsolely to himself, 
the Ist defendant, Reyappan, and his brother, 
Kanagasabai, having transferred their ird 
share to him and Karuthan having already 
obtained by purchase the ird share of 
Meenakshi, Thereafter, in 1901, Karathan 
who possessed the entire rights in Item 
No. 1 made a gift of it to or settled it by Ex- 
hibit УШ on his wife's brothers and oenusins, 
Marimuthu and Pakkiriswami, as already 
stated, through whom the 3rd defendant 
derived his title. ‘The sesond item having 
fallen under the arrangement evidenced by 
Exhibit III series to Nilambal, she trans- 
ferred it to the husband of the 6th defend- 
ant, as above mentioned, in 1882. Visalakshi 
died in 1909 and npon her death the lat 
and 2nd defendants, the only surviving 
grand:sone, daughter's sons, of Sabapathy 
Ohettiar suoseeded to the estate as rever- 
sioners, and the plaintiff having purohased 
their rights instituted this suit to recover 
these houses. ` 

The suit has been dismissed, firstly, on 
the ground of limitation, On that point the 
Subordinate Judge has elearly erred and Mr, 
Venkatarama Sastriar, who appeared for the 
respondent, has hardly made an attempt 
to support the judgment on this ground. 
Whatever the law might have besn on 
that point under the Aet of 1559, under 


the present Limitation Aot, the right of 
suit for possession sosrues to the raversioner, 
on the date of the death of the Hindu: 
female. Visalakshi having died in 1°09, the 
sait whish was instituted in 1917 was. 
within 12 years as allowed by law and it is 
diffisult to ses how it sould ba held to be 
barred, All that the alienees from the 
females would be entitled to is to enjoy the 
property during the lifetime of the females 
bat on the death of the female, the 
state vests in the reveraioner and he ha. 
eomes entitled to the property unless it 
сап be shown that the alienation made by 
the female is binding on the  reversioner, 
The law is settled that a Hindu fəmale, 
whether a widow ог a daughter, oan make 
a valid and binding alienation for певензііу 
or ean surrender her estate by renounsing 
it in favour of the nearest  reyersioner. 
None of the alienations in  qnestion have 
basn attempted to bə supported as a 
surrender ; they sould not be so supported as 
they were not of the entira estate, 

The main ground on whish the 3rd and 
6th defendants havesought to support thair 
title is estoppel as against the lst and 2ad 
defendants, vendors of the plaintiff. We 
may say, во far as the 2nd defendant's 
share is sonoerned, that he was not even 
born atthe date of tha various transactions 
whieh have been reoited above and there 
sould be no estoppel as against him. The 
question has to be oonsidered with re- 
ferense to the share of the lat defendant, 
Rayappa Chetty. : 

We will desl first with Item No.1. The Ist 
defendant was a party to Exhibit IT and to tne 
suit of i869 by whioh Meenakshi obtained a 
l/5th share. Exhibit [iI series are deeds of 
partition, Exhibit V (a) isa judgmentin the 
suit between Keruthan and the members of, 
the family, lst defendant baing a party to 
the guit. Exhibit Ví is a deed of partition. 
by which Raysppa Ohetti, the lst defendant 
Kanagasabai and Karuthan Chatty divided 
their family properties and under which 
Karuthan became solely entitled to [tem No. 1. 
He then made a settlement on the persona 
who sold Item No. L to the vendor of the 3rd 
defendant, The question of law ia, whether 
the let defendant, having been a party to 
all these transastions, oan now, when the 
reversion has fallen to him, turn roand aod 
olaim the sams property against the person 
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who derived title under those transactions. 
It is not sontended before us that, if the 
ist defendant is estopped the plaintiff would 
nobalso be estopped. There seems to be only 
one decision which is stristly in point and 
` that is a ruling in Venkata How v. Tuljaram 
Row (1), That bears out the sase of estop- 
pel against the ‘lst defendant. It was 
strenuously eontended that, before the death 
of the last surviving female Visalakshi, the 
lst defendant bad no vested interest in the 
properties but merely a contingency expect- 
ant on the death of  Viealakshi whioh is 
nothing more than & spes successionis, and 
it is wellsettled that a presumptive rever- 
sioner whose interest is nothing better than 
а spes successionis cannot deal with such an 
interest во as to pass any title to transferee, 
The deoisionsin Rup Narain v. Gopal Devi 
(2), Gur Narayan v. dheo Lal Singh (8) 
and the judgments of this Court in DLoor. 
jeti Subbayya v. Dhoorsett Venkayya (4), Jagan- 
nada Raju v. Bri Rajah Prasada Rao (5) 
establish this proposition. Tbe ruling most 
relied on by the appellant is Bahadur Singh 
v. Mohar Singh (6), But there the plaintiffs 
were not parties to the arrangement made 
between the widow and the ancestors of the 
plaintiffs, the then presumptive reversioners, 
Their Lordships point out that there could 
be no estoppel against the plaintiffa who 
elaimed in their own right as heirs of the 
last male owner when the sueaessiop opened 
simply besause some of the persons through 
whcm they traeed their descent bad been 
‘parties to the arrangement relied upon by 
the alienee, The ruling in Rup Narain v. 
Gapel Det (2) is also distinguishable. it 
was held there that the father of the person 
against whom the principle of 
was sought to be applied did not assent to 
the conveyance of more than а widow’s 


a) 88 Ind. Cas, 270; (1917) M. W, N. 20; 6 L, W 


82, 

(2: 4 Ind. Сав, 882; 36 О, 780; 13 С, W. N. 920; 
6 А. І. J. 5t7; 10 C. L. J. 58; 5 M. L. T. 423; 
1! Bom L. R. 888; 93 P. R. 1109; 146 P. W. В. 1909; 
68 P. L. В. 1910, 86 I. A. 103; 19 M. L, J, 648 


(PL С.). 

(8) 49 Ind. Cas, 1; 386 M. L. J. 68; 17 A. D. J. 66; 9 
р. №. 386; 1 U. P. L. R. (P. C.) 1; 46 О 668; 23 О, W. 
N. 521; 12 Bur L, T, 122; 461. A. 1 (P. C.). 

(4) 80 M. 201; 2 M. L. T, 184. 

(5. 29 Ind. Cas. £41; 39 М, 554; 17 M. L, T. 419; 
28 M. L, J. 650; 09.5) M. W. N 6:6. 

46 24 A. 04; 29 I. А 1; 6 O. W. N. 169; 4 Bom, 
L, В, 2883; 12 M, Т, J, 56; 8 Ser, P, J. 162 (Р, C.) 
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life-inferest, and therefore, no question of 
estoppel sould arise. It is further pointed 
out by the Judicial Committee that the 
provision in the doeument for devolution of 
the property after the death of the widow 
eontrary to the rules of snosession and in. 
heritanee was illegal and would not be 
binding. The dootrine of estoppel as laid 
down in the Evidenoe Aot is a rule of 
pleading based upon a man's eonduot who 
by his representation, made to а third 
party, has induced the latter to alter his 
position ; such a person eannot turn round 
and plead that he is not bound by his 
own representation. The mere faot that the 
presumptive reversioner has no vested in- 
terest in the estate which he can effestively 
deal with does not prevent the application 
of the rule of estoppel, if he has by his 
sonduot indueed another person to alter 
his position, and the Ist defendant, having 
had the full benefit of the transaotion nnder 
which the 3rd defendant derived hia title, 
eannot now olaim the same property say. 
ing that at the time of those transactions 
he could not pass any title in the property, 
Tbe lst defendant purported to deal with 

ard of [tem No. 1, and it is with respeot to 
that that he would be estopped from denying 
the title of the 3rd defendant, 

It was also argued by Mr. Venkata. 
rama Sastri that, under the Hindu 
Law, of Inheritanse ав understood at the 
time of the transactions in question, the 
three sisters and their nephews were justi. 
fied in thinking that the nephews bad 
also в share in the inheritance and 
that all of them were entitled to the property 
in absolute right. It was undoubtedly upon’ 
that basis that they proceeded to partition 
the property and deal with it. But it is 
diffisult to understand how that oan make 
any difference as to the real title ‘to the 
property. We have not been referred to any 
authority to support his sontention that if a 
Hindu female deals with the estate of her 
husband ав if it was her Síridhanam that 
would give a good title to her alienees, 

Another question was grgued that the 
purchase of the plaintiff was champertons 
and, therefore, the suit ought to be dismissed. 
All that need be said with regard to this 
argument is, that there is no authority to 
support the proposition. The aase referred 
to in Ohedambaram Oheiti v, Ranga Kristina 
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Muttuvira Puchaya Nattar (7) has no bearing 
on the fasts ofthis ease. There a stranger 
toa family tried to intervene in a sertain 
litigation among the members of that 
family and to prevent a compromise being 
arrived at on the ground that he had 
advanaed money to one of the litigants and 
was, therefore, interested in preveoting the 
compromise. Their Lordships of the Privy 
Oounsil point out that the transaction on 
whieh the plaintiff relied was an extortionate 
and unoonssionable one and they considered 
that it was agaiast publis policy for sush a 
person to intervene in a family dispute, the 
interest alleged by him being that he had ad- 
vanced money to one of the litigants and want- 
ed, on that ground, to sarry on the litigation, 

The only other qaestion to bs considered 
with reference to this item is, whether the 
3rd defendant is entitled to the value of the 
improvements alleged to have been effested 
by him on this property. There dan be no 
doubt, upon the evidenoe, that he bas actually 
improved the property, He has built two 
shops whish now fetoh a rental of Rs. 61 
while previous rent of the house was Rs. 19. 
As regarda the value of the improvements the 
evidensa undoubtedly is not as satisfaatory 
and definite as one might desire, Bat no 
suffizient grounds have been made out for 
questioning the'findiog of the Sabordinate 
Judge on thie point whiah is based on the 
valuation made by the Commissioner appoint- 
ed for the purpose. The finding is that 
Rs. 3,000 is the value of the improvements, 
16 was argued by Mr. Venkatarama Аіуаг 
that before these improvements were made 
by the 3rd defendant, his client gave notiee 
of the purchase to the 3rd defendant and 
warned him not fo make any oonstruetion 
or alteration in the premises. He has 
prodused, in support of this allegation, a 
postal receipt for a letter purporting to have 
been sent to 3rd defendant. We do not 
koow what the contents of the letter iteelf are, 
and we are unable to say that the Subordi- 
nate Jadge was not right, under the cirsum- 
stances, in nob admitting in evidence a private 
сору of the alldged notice which the plaint- 
iff wanted to produce ata late stage of the 
ease. 

Ав regards the oralevidenoe, it has been 
read to us and commented проп by the 


(4) 7 M, H, O, R. &6. 


Pleadera ou both sides; but we вве no reason 
to differ from the Subordinate Judge who 
finds that he was unable to aot upon this 
evidense. 

As regards the 2nd item, the Ist defendant 
had nothing to do.with the sale by Neelambal 
who got this property under Exhibit ІІ 
series to the husband of the 6th defendant. 
Bus itis contended that the 186 defeodant 
was a party to the partition under which 
Neelambal got this house and tha Ist 
defendant and other persons got Item No. 1 
and, therefore, it must be taken that he 
enabled Neelambal to make the disposition 
under whioh the 6th defendant slaimed Bat 
Neelambal got the house in her own right 
and wa think that it would be going t-o far 
to hold that, under the oirsumstauses of the 
oase, estoppel operates against the lat 
defendant so far as this item із sonserned. 
As regards the 2nd defendant, as already 
mentioned, he was not born at the time, of 
this t£ransastion and thera can bo no question 
of any estoppel against him, 

As regards both [tema Nos, land 2, an 
alternative argument was put forward that 
the alienation was made for neosssity. In 
во far as [tem No, 1 is concerned, there is 
really no evidence worth the name on which 
the oase of neoessity sould be said to ba 
made ont. Ав regards ltem No. 1 there is 
evidenae of a general oharaater that Neelambal 
was a poor woman earning a precarions 
livelihood by trading in oil, She borrowed 
Ra, 150 on а mortgage of this property for 
the purpose of this business and afterwards 
sold this and reseived the balanse in cash, 
Rs. 200, or so, from the vendee, Muthuswamy 
Ohettiar, for the purpose, it is alleged, of the 
same business, The evidenes of the 186 
defendant is not borne out by the resitals 
in the dosument; and 186 defendant, having 
regard to his sondust with referenos to the 
properties in dispute, is not a mau on whose 
testimony we should ba justified in plaeing 
any relianoe.  Neelambal's husband was 
living at the time. There is really no 
definite evidense that he was unable to support 
her and that she was under the necessity to 
sell this property. It was sold for Ra, 562, | 
a fairly sabstantial sam in those days. Wa 
are not satisfied that nesessity has been ` 
proved, It is not necessary for us to sonsider 
whether a Hindu daughter is entitled to 
dispose of the inheritanee derived from her 
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father's estate of whioh she is in possession 
for the purpose of her own maintenance. 
That а married daughter is not entitled to 
maintenanea from her father’s estate has 
been laid down by Mr. Justice Ranade in Bat 
Mangal v, Sai Rukhmini- (2). This decision is 
quoted with approval in the latest edition of 
Mayne’s Hindu Law, at page 621, although 
inan earlier edition the learned author has 
stated the law in different terms, as pointed 
out in the judgment in Ba? Mangal v. Bai Rukh- 
mint (8). There is a decision of the Caleutta 
High Court in Lala Gunpat Lall v. Musammat 
Toorun Koonwar (9) where it is laid. down 
without diseussion of any authority that the 
maintenance of grand-sons by daughters is a 
necessary purpose under the Hindu Law. 
Mr. Venkatarama Sastriar argued that even 
though a married daughter has no right to 
maintenanoe from her father's estate in the 
hands of his heir, it does not nesessarily 
follow that when the estate has vested in her 
as an heir she sannot deal with it for the 
purposes of her own maintenance. The 
exact point is bare of authority though it 
would seem to follow from the faet that she is 
not entitled to maintenance from her father’s 
estate, that she would have no right to 
deal with it for any sueh purpose when the 
estate has vested in her as an heir, We do 
not wish to express a final opinion on the 
question as, upon the faote, it does not arise 
for deoision. 

The deoree of the Subordinate Judge will 
be modified. .The plaintiff wil have a 
deeree for two-thirds of Item No. 1 and the 
whole of Item No. 2, subjest to payment of 
two-thirds of Rs, 3,000, ze, Hs. 2,000 as 
compensation to the 3rd defendant with 
respost to Item No, 1. Item No.1 will have 
to be partitioned in the proportion mentioned 
above between the plantiff and the 3rd defend. 
ant by the final deoree, The final desree 
will also provide for mesne profits on the 
properties deereed to the plaintiff, Costs in 
proportion, 

M, С. P, 

ў Decree modified, 


(8) 23 B. 291; 12 Ind, Deo. (x. s.) 198. 
(9) 16 W. B.62. 
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MADRAS HIGH COURT. 
Appest No 376 or 1919, 
September 2, 1920, 
Present:— Sir John Wallis, Kr., Chief 
Justice, and Mr. Justioe Hoghes. 
G. CHAKAAPANY OHETTIAR— 
D&FEAD:iNT—APPELLANT 
Я versus 
KAMALAVALLI AMMAL-—PLAINTIFF— 
RESPONDRAT. 
Civil Procedure Code (Act V of 1908), O, XXXVII— 


Suit on promissory-note — Application for leave to de 
С . С ет 
—Court doubting sincerity of defence— Procedure, os 


Where in a suit on a promissory-note insti 
under Order XX XVII of the Civil Procedura Grae 
the defendant applies for leave to appear and defend. 
but the Court doubts the sincerity of the defence as 
disclosed in the affidavits filed with the application 
the proper procedure is to grant leave to defend on 
condition of the defendant paying into Court the 
amount claimed. [p. 640, col 1] 


Appeal against the desree of the Court of 
the Subordinate Judge, Kumbakonam in 
Original Suit No. 59 of 1919, ' 

а S Eee from tbe jadgment, 

e Hon'ble Mr. К. Srinivasa Ai 
(Advoeate-General) with him E ^ 
Aravamudu Atyangar, for the Appellants,— 
The Court erred in refusing leave to defend 
altogether. Under rule 3 of Order XXXVII 
Civil Prosedure Code, leave may he granted 
on the defendant disclosing suffisient grounds 
by an affidavit. The suit is on a pro-note 
exeented by the defendant to his wife in 
settlement of her  maintenanoe-deoree, It 
cannot be said that the defendants’ affidavits 
disslosed no pretenoe for a defense. The 
summary prosedure uoder Order XXXVII 
is taken from Order XIV, rule 1 of the 
Supreme Court Rules in England.  Rnle3 is 
similar to the corresponding rule in the 
Bills of Exsbange Aot, The objest of the 
rule is that the defendant cannot elaim the 
right asa matter of oourse. In Agra and 
Masterman’s Bank v. Leighton (.), the objeot 
of the rule is laid down. Where there is no 
pretence fora defense leave should not be 
granted. Where there is a real, though not 
a good defense and if the Court doubts it, 
leave should be ordered on terms of the 
defendant's paying the money'into Court. 

Messrs. 7. — Hangachairar, 9. Srinivasa 
Atyangar and V, Ramaswamy Atyangar, for 
the Respondent.—The granting of leave is 
in the direretion of Court on sufficient 


(1» (1866 2 Ex, 66; 4 Н, 60. 656; 86 L. J. Ех, 
143 B, В, 826, ч aa 
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reasons being shown that the defendant 
should bà permitted to defend the suit. The 
Court was not satisfied, on the affidavits, 
that there was any trne defence and it was 
entitled to reject the defendant's application. 

JUDGMENT.—This із an appeal from в 
desreo in а suit on a  promissory-note 
instituted under Order XXXVII of the 
Oode of the Civil Prosedure, in whioh leave 
to defend has been refused. Rule 3 of that 
Order requires the Court to give the defend- 
ant leave to appear and defend the suit 
upon affidavits which disclose sush facts as 
would make it incumbent on the holder to 
prove sonsideration or such other faota as 
the Court may deem suffisiont to support 
the application, This is paraphrased in the 
summons to be served on the defendant 
under rule 2 (1), Form No. 4 of Appendix 
B as follows: 

“Leave to appear may be obtained on 
au application to the Court supported by 
affidavit. showing that there ів a defence to 
the suit on the merite, or that it is reason- 
able that you should-be allowed to appear 
in the suit,” which would make the seope 
of the anit like that of the well-known 
Order XIV, rule 1 of the Supreme Court 
Rules, The language of rule 3 is taken from 
the Bills of Exebange Act, V of 1:66, whieh 
мав interpreted by Phear, J., in Vonlintagy 
v. Narayan Singh (2), where -he applied the 
rule laid down by Bramwell, Baron, in Agra 
and Masterman's Bank v, Leighton (1), with 
reference to the corresponding section in 
England. The intention war, the learned 
Baron observed, “that, where there was 
no pretence for а defence, the parties sued 
should not be allowed to defend, and the 
holder should have judgment ав of course; but 
that if the defendant had a real, I do not say 
good, defence, he should bave leave to appear 
and set.it up. As oases, bowever, sometimes 
озапг where an apparently real defence is 
shown, but its sincerity is doubtful, there 
the defendant is let in to defend only on 
the terms of bringing the money into Court.” 
The present suit was brought on a pro- 
missory-note for Rs. 17,000 given by the 
defendant to his wife in settlement of a 
‘suit brought by her for separate mainten- 
ance. We oannot say that the affidavits 
show that there ig no pretence for a de- 


(2) 6 B. L, R. App. 64. 
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fenoe, and we think, that, instead of refusing 
leave to defend, the Subordinate Judge 
should have given leave to defend ор sondi- 
tion of payment of the amount claimed into 
Court. . 

We actordingly direst that, оп the pay- 
ment of the amount olaimed into Subordi- 
nate Judge’s Court being sertified to this 
Court within 6 weeks, the desree be set 
aside and the suit remanded for disposal 
&ocording to law. Ocsts to abide, and in 
default of payment, this appeal do stand 
dismissed with, sosts, 

M, 0, Р, 

Appeal allowed: 
Case remanded, 


PATNA HIGH COURT. 
APPEAL FROM ÁPPELLATE Decree No, 1507 
or 1918, 

July 14, 1920, 

Present :— Mr, Justice Das and 
Mr. Justice Adami. 

SIB SARAN SHAH~—Pramiurr— 
APPELLANT 
Versus 
RAMESWAR DE alias BABU LAL DE 
AND O1HEs8—DEFENDANTS— 


. RESPONDENTS, , 
Regulation ІП of '872, s 26—Record of Rights, 
entry in whether can be challenged on ground of fraud. 


An entry in the Becord of Rights prepared under 
section 46 of Regulation III of 187? canbe challenged 
on the ground of fraud, |p. 641, cols. 1 & 2] . 


Appeal against the decision of the Distriot 
Judge, Dumka, dated the llth September 
1918, affirming that of the Subordinate Jndge, 
Deoghur, dated the 6th June 1918, 

Messrs. N. О. Sinha and N, Oh. Ghosh, for 
the Appellant. F 

жш Rajendra Prosad, for the Respond. 
ents, 

JUDGMENT, 

ApAMI, J.—The defendants in the suit 
out of which the seeond appeal arises had 
mortgaged а part of their mal ratyati 
interest cf Mouza Routdih to one Golab 
Marwari. Golab Marwari obtained a mort. 
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gage deorea and ia execution of that deora’, 
the ptaintiff purshased the property at tha 
aastion sale and prooesded to'take prasessioa, 
Tae defendanre, however, reaisted tha 
plaiotiff'a attenpt-to taka possession of 
plots Noa, 2, 8 and 11, contendiag that they 
wera the exolusive owners of the jofes, and 
were entered as such іп the Resid of 
‘Rights, The plaintiff then institutet| a 
„Buit to recover possession of these plots. ў 

With regard to plot No. 11, there is no 
contest, the plaintiff having given u» olaim 
to it. The mortgage of the prooerties was 
exeonted on 24:6 Joly 1-08. The S.ttle- 
moot Resord was finally published oa tbe 
14th Jane 1954 and tha anit was inati:uted 
on the 6th January 1909. The Sabordinate 
Jadge found that the allegation made in 
the plaint that the entries ia the R3oord 
of Rights were obtained by frand of the 
defendants mortgagors, was not proved; 
he dismissed the plaintiff's guit, 

‚Оа appeal the learned District Judge 
found that the entries in the Raoord of 
Rights were, under seation 25 of the Regula- 

. tion Til of 18/2, вопвіцзіуе and that no 
‘ev dence could be given to controvert them, 
. Hə also found thas the plaintiff purehaser 
should have examined the Record of Rights 
before his parshase and if be hai done so, 
would have found that the plots in question 
would not pass by the sale. With regard 
to the allegation of fraud, be has stated 
that it is very doubtful if, in view of the 
wording of sestion 25, Regulation LII of 
1872, a suit could be brongat to set aside 
the entry on tbe ground of fraud. He 
has not considered any evidence there may 
ba on the record with regard to the allegation 
of fraud. 

It is contended that the lower Appellate 
Oourt should have considered and some to 
a finding on tbe question of the alleged 
"fraud, while, on the other hand, tbe learned 
Vakil for the iespondeats aeontenda that 
‘ander sections 25 and 11 of the R»gulation 
no suit lies to set aside an entry in the 
Бэдога of Rights framed under the Regula: 
‘tion and that such entries have the forse 
of a Oivil Court deoree, Lt is argaed that 
the general law as to the oompetensy of 
a suit to set aside a deoree on the ground 
of fraud will not apply to an entry in 
the Racord of Rights under the Regulation. 
In my: opinion, this sontention eannot be 


41 


INDIAN OASES, 


éil 
upheld. Proof of fraui is suffiient t? 


nullify a'desres or order whether under th? 
Civil Prosadare Code or otherwise, and i 


.the plaintiff.in the present suit sSuooseda in 


proving that the entry was obtained by 
fraud he will be entitled to have the decree 
declared null. The reoord should, I think, 
be remanded to the lower Appellate Court 
to consider the evidence on the resord with 
regard to the allegation made in the plaint 
as to fraud, and if it is fouod that fraud 
in securing the entries in the Settlement 
Rasord ia proved, the plaintiff's suit should be 
desreed. Я 

The groind on whioh the learned Distriat 
Judge maioly dismissel the plaintiif'S sat, 
namely, that the prinoiple of caveat emptor 
must be applied, cannot properly be raised 
in this oase. The mortgage was executed, 
and these plots were ineladed in it before 
the Settlement Rəaord was published and 
what the plaintiff purchased waa the pro. 
perty of the mortgagor as it stood at the 
time the mortgage-bond was  exeout- 
ed. 

I would set aside the judgment of the 
lower Appellate Court and direst that after 
eonsidering the evidence on the record 
as mentioned above the  Distrish Judge 
should deside the suit aseording to law. 

The appellant is entitled’ to oosts in this 
Court. 

Tne costa in the Court below will abide the 
result. 


Das, J.—1 agree. 
Appeal allowed: Oase remanded, 





COURT OF THE BOARD OF REVENUE, 
UNITED PROV.NCHS, 
Petition No..7 or 1918. i 
Ostober 26, 1918. 
Present :—Sir H. Lovett, Б. M., and 
Mr. Ferard, J. M. 

DEPUTY COMMISSIONER, HARDOI, 
as MANAGER or rus COURT ur WARDS, 
KAAJURAHBA ESTAUE —PLsINT.FH — 
APPEiL NT 
ve sug 
PURAI—Drr«».Nr—R& PONDENT 

Oudh Rent Act (XXII of 1886), ғ, 0 -H—Section, 
interpretation of Successors", meaning of, 
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The wording of section 107-H of the Oudh Rent 


Act should be interpreted as it stands, The word 
"sucoessors" in the section includes not only an heir, 
but a transferee also, and a Court is not competent 
to limit the meaning of the word to successors by 
right of inheritance only. [p. 643, col. 1.] 

Third appeal from the order of the Com. 
missioner, Luoknow Division, dated the.21st 
February 1918. 

: JUDGMENT, : 

Fearann, J. M.— (October 25, 1918.) —This is 
a third appeal in a oase under section 108 
(5-A), Ondh Rent Aot, The Court of 
Wards, Khajurashra Estate, is plaintiff- 
appellant. Purai, son of Mangli, rent-free 
grantee, is defendant respondent. The origi- 
nal grantee was Durga Shukul who admit- 
tedly dates back to 1864, more than 5) 
years before the present suit, and the only 
point for determination in this appaal is, 
whether the Commissioner has desided in 
aosordanee with law that there have been two 
Buoaessor8 to the original grantes within 
the meaning of sestion 107-H, Oudh 
Bent Act. A third appeal is allowed on a 
point of law only under seation 107.K, 
Oudh Rent Act, read with seotion 218, Gand 
Rsavenne Aot. The fasts as found are that 
Durga Shukul, original grantee, transferred 
this plot of rent-free land to Mangli Dabe, 
his sister’s son, His sister had married 
Ambar Dube. There was no question of 
&uosession by inheritance here.— Durga had 
a воп, his sisters son had no right of 
inheritanee under Hindu Law; it was just 
a transfer by the original grantee to an 
outside member of tha family with no 
pretence to any reversionary right in the 
future. The latter, Mangli, by private 
arrangement, transferred it to his brother, 
Atta, who was sueceeded by his widow, 
Her name was on the resord from 1301 
to 1307 when the present defendant-respond. 
ent, Parai, воп of Mangli and nephew of 
Atta, same in. His name was maintained 
in the papers after some litigation, under 
the Land Revenue Ast, ending with Com. 
missioner's sesond appellate order of the 
2nd August 1915. There seems praotioal 
sonsonanee of «opinion between Counsel that 
the holding by Atta’s widow should be 
regarded as а continuation of Atta’s holding 
and not а separate succession within the 
meaning of seetion: 107.H, owing, to the 
limitation inherent in the right of A Hindu 
widow and I, therefore, accept this for the 
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purposes of this case. So the position is that, 
between Durga Shukul, original grantee, 
and Purai Dube, present rent-free holder, 
there have been two holders of the grant, 
first Mangli and then Mangli’s brother, 
Atta, who both held by transfer and not 
by inheritance. It has aome to Purai, re- 
spondent, by inheritance from his uncle Atta. 

The two first Oourts held that the word 
“successor,” as used in seation 107.H, 
means a successor .by inheritanee and does 
not eover a transferee. The Commissioner 
in sesond appeal has held, as I understand 
his judgment, that it does cover it in oases 
where the land-holder sees a transferee 
entered in the papers and in oesupation of 
the holding and leaves him there over a 
long time of years. He implicitly accepts 
the transferee as rent-free grantee in 
suscemsion to his predecessor. Proof of 
specific grant in their oase, it may be argued, 
із not necessary any more than in the eate 


of the original grantee, as held in 
Revenue Law Journal (Jasob's), Volume III, 
page 100, 


1 think the Commissioner's view is correct, 
Appellant’s Counsel quotes two deoisions of 
the Board of Revenue whisb, he thinks, point 
to the contrary, vie, (1) Petition No. 32 of 
1913.14, Bara Banki Distrist, Ram Singh 
v. Bisheshar Dayal (1), this is, however, 
notto the point, as it merely held that, 
when two brothers had equal right to inherit 
their father’s rent-free holding, both were 


‚һе first suosessors to their father though 


Оза, brother alone oasupied it till he died 
whens the other brother took it on;—and 
(2) Petition No. 73 of 1913 14, Fyzabad 
Distrist, Shak Hayat Ahmad v. Badri Pande 
(2). This is more to the point but does 
not quite sover the fasts of the present 
oase, and I do not gather that the 
meaning of the term “suseessora” in 
section-107-H was argued at any great 
length. The desision is an unselected one, 
of a single member of the Board. 

The point has been dealt with at some 
length by the Hon’ble High Court in a oase 
which is alluded to in the Deputy Commia- 
sioner’s judgment in the present oase, vis, in 
Sunder Singh v. Collector of Shahjahanpuy 
(3). The learned Judges had bofore them 

a 83 Ind. Oas. 165; 2 O. L. J, 711. 

2) 88 Ind. Cas. 286; 2 О. L, J, 718, 

(3) п Ind, Cas, 014; 8:А, L, Ј, 639; 88 A, 558, 


^ Bgree. 
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section 158 of the Agra Tenansy Aot, but 
the eondition of 50 years and two successors 
to the original grantee is the same in 
that sestion as in section 107.H of the 
Oudh Rent Aot. The learned Judges pro- 
nounsed very strongly that the wording of 
the section is to be interpreted as it stands, 
. and the word ‘suscessors’ is wide enough to 
include net only an heir but а trans- 
feree also. They were not oompetent, it 
was held, to limit the meaning to successors 
by right of inheritance only. 

1 would follow this ruling of the 
Hon'ble Allahabad High Court as Bound. It 
closes the door to any attempt оп the 
part of land-holders wishing to get rid of 
a rent-free grantee to travel back into the 
past and take up some teshnioal flaw of 
title in one or ctker of the intermediate 
holders, The Deputy Commissioner has 
suggested that a practical objection to the 
finding of the Hon'ble High Court ie, that 
the holder of the grant for the time being 
oould defeat a contemplated resumption by 


making a sudden transfer, but surely the. 


land-holder should counter this by immediate 
action to have the transfer deolared invalid. 
If he does not do so, by sontesting mu- 
tation or otherwise, and leaves the trans- 
feree in peaceful enjoyment of the rent- 
free grant, he should not be allowed after- 
wards to hark bask and urge that the 
transferee was not а successor within the 
meaning of section 107.H. Оп the 
above view, I would, in the present case, 
hold. that there have been two successors 
to the grant,::c, Mangli and Atta, between 
the original holdsr, Durga, and the present 
holder, the respondent Purai. I would, there- 
ri dismiss the appeal with sosts to respon- 
ent, 

Loverr, S. M.—(October 26, 1918).—I 
Insidentally, I may note that a third 
appeal is not allowable merely on a point of 
law. Under section 107.K, Oudh Rent Ast, 
read with seotion 213, Land Revenue Aot, but 
only if the decision of the Court below is 
"opposed to some specified law or usage 
having the forse of law.” I note this, as I 
have pointed out the distinotion in various 
савев whioh have some before me on third 
appeal, 


Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Seconp OivIL АРРЕАҺ No. 967 оғ 1917, 
June 2, 1920. 

Fresent :— Mr. Justice Hyves and 
Mr. Justice Gokul Prasad. 
CHHABRAJI KUAR—DRFENDANT— 
APPELLANT 


versus 


GANGA SINGH—PrariNTIFF— RESPONDENT, 
Agra Tenancy Act (TI of 1901), .s. 164 (2) — Profits, 
suit for—Decree, form of—Appeal, second —&Negligence 
or misconduct of Lambardar— Question of law. 


Where a plaintiff claims, under section 164 (2) of 
the Agra Tenancy Act, on the basis of gross rental 
for his share of the profits for апу given year, he 
cannot also be given a decree for arrears of past years, 
collected in the year in question. If clause (2) of 
section 164 is not applicable, he is entitled to a decreo 
on the basis of actual collections made in that year, 
whether in payment of the demand for that year, or 
28 arrears from former years but collected in that 
year. But he cannot be given a decree both on the 
basis of the gross rental and the actual collections. 
[р. 644, col. 2.] 

The question whether the acts or omissions of a 
Lombardar amount to negligence or misconduct under 
section 164 of the Agra Tenancy Act, is one of law 
and the High Court is not bound by a anding on that 

question, in second appeal. Гр. 616, col. 2.] 

Seeond appeal from a deeree of the Dis. 

trict Judge, Cawnpore. 


Mr. Kailas Nath Katju, for the Appellant 
Messrs. Satya Ohandra Mukerji and Pear, 
Lal Banerji, for the Respondent, 


JUDGMENT.—This appeal arises out of 
a Suit under seotion 164 of the N.W. P. 
Tenanoy Act of 1901. 

Thakur Ganga Singh (plaintiff-respondent) 
sued Musammat Chhabraji Kunwar, Lambar- 
dar, (defendant-appellant), for his share of 
the profits of the village for the years 1321 
and 1322 Fasli, In his plaint he stated that 
the village was well irrigated and that the 
tenants were well-to-do; and, without alleg» 
ing any вревібе misconduot ог negligenee on 
the part of the Lambardar, (exeept in one 
partionlar whioh has been abandoned), 
claimed to ba paid а sum of Rs, 2,900, 
which insluded interest, on the basis of the 
gross rental, He went on, however, S 
state in paragraph 4 of his plaint that, ' 
the years in question the defendant fondu: 
dar realised considerable amount on 
account of arrears for the past years and 
the plaintiff is entitled to get the profits on 
the said amount; according] iito his own 
share.” - a 
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The relief sought was (a) a decree for 
Ra 2,200, orinoipsl and iaterast, and (b) 
‘a desrea for the amount whish is found dae 
in addition to the amount elaimed may also 
be passed in his favour and an additional 
OConrt-fea charged,” 

To the plaint wag annexed an account show: 
ing what was due for the two yeara in suit, 
1321 and 1322 Fasli. It is, therefore, olear that 
the suit was mainly eopserned with the profits 
of these two years. Court fees were paid only 
for the profits of these two years, and the 
sasounts filed with the plaint referred ex. 
elusively to them. No details were furnish. 
ed as to scollestions made for years before 
.1321 Fasli, The main defense was that there 
was no negligence or misconduct and that 
plaintiff was only entitled to a dserea on the 
basis of actual solleations, 

The Trial Court held that the Lamb rdar 
defendant had been guilty of misoonduat, 
and gave a decreas for the two years in suit 
on the gross rental, and also & further sum 
for the years 1318, 1819 and 1320 for 
arrears whish he fiund had been resovered 
by the defendant in the years io suit. Inal), 
he passed а deeree for Вз. 3,19930 with 
costs and interest in favour of the plaintiff. 
On appeal the District Judge upheld this 
deeree. Henee this sesond appeal. 

Two main grounds have been argued:— 

(1) That the deeree should have been 
passed either on the basis of the groas rental 
for the two years in suit, or on the basis of 
actual collections during those two years, 
whieh would, of course, inslade asllestinns of 
arrears of rent due in previous years, b:t 
that it was wrong to give a desrea for the 
gross rental plus such arrears. 

'(2) That missondnot or negligence kad 
. not been established and that, therefore, the 
deoree’ should bs passed socording to the 
ag'ual oolleotione. | 

It has been held, cer:ainly sinsa the deoi- 
sion ia Nant Kishore v. Ram Ratan (1 , tnat 
the divisible profits for any agricultural 
year mean, ordinarily, the net balanae remain- 
ing .in the hands of the Lambardar after 
dedusting the „land revenue, sesser, village 
expenses aud Lombardar? dues from his total 
realisations made during the year in question, 
whether on assount of the demand of the 
year itself or on account of the demand of 


(1) A. W. N, (1887) 260. 
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previous years, Ifa plaintiff olaims under 
gestion 164, slanse (2), on the basis of j-0:8 
rental for his share of the profits of any 
given year, he cannot alin get a deeree for 
arrears of past years, oollested in the year 
inqueation ; besause, to hold otherwise, might 
be to evade the law of limitation, Indeed, 
it was admuted by the learned Vakil for the 
respondents at а late stage of the argument, 
that as the snit was filed on the 20th Novem- 
ber 1915, the arrears for 1318 and 1319 as 
such were certainly time-barred and probably 
most of the arrears of 1320, 

This is evident from the limitation for 
suits under sestion 164 set out in the 4th 
Sabedule, No. 16, appended to the Aot. 
The limitation is three years, apnd the tima 
from which limitation begins to run, is when 
the share of the profits becomes due. 

We think, therefore, that the plaiotiff is 
entitled to a deeree either on the gross 
rental of the two years in suit only, if 
elause (2) of seetion 164 is &oplisable, or 
on the hasis of aetual aolleotions made in 
those two years, whetber in payment of the 
demand of those yeare, or ав arrears due 
from former years but oollested іп those 
two ysars. 

. This was the view adopted in Sham Lal 
v. Raj Bahadur *, by a Divisional Banoh 





*The judgment in Shum Lal v. Raj Bahadur, 8. A. 
No, “162 of 1915, decided on the 47th -une 1917 
by Piggott and Hyves, Jf., is аа foliows :— 

"his was a suit oy two plaintiffs against 
а !атћаз бағ for profits ‘Ihe claim was decreed in 
part by the Court of first instance There was an 
apveal and a cross appeal tothe ourt of the District 
“udge, with the result that the sum-decreed in 
favonr of the plaintiffs was slightly increased. We 
have now before us an appgal by the defend mb 
Lamb rdar and cross-objections filed by the plaintiffs. 
We dispose of th» defendant's appeal first The 
plaintiffs are brothers; but it is found that they are 
not living jointly. They are, therefore, presumab y. 
owners in severulty of their recorded shares On 
this state of facts the contention has been based that 
a single suis by the two plaintiffs wula not lio, 
There is no real force in this contention under the 
provisions of the "enancy Act itself, and in any 
caso the contention is sufficiently met by Order |, rule 
lof the Code of Civil Procedure. The plaintiffs 
were entitled to join in bringing a.single suit. 

The second point argued before 'usis that there 
has been some erroror miscaloulation in the decree of 
the ‘ ourt of first instance in the matter of costs. 
The point was uot taken before the lower Appellate 
Court, and we ase поб sitisüed that it is any” 
business of oursto go into the question whether the 
decree of the first Сеше in the mattor of cost is or 
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of this Conrt of whioh спа of us was a 
member. We see no reason to doubt that 
desision. We have, however, been pressed 
with the desision in Ram Dayal v. 
Seth Jarkt rrasad, S. A No. 998 of 
1906 desided on the 3rd January 1904, 
by Stanley, С J, and Barkitt, J. whish, 
it is argued, lays down the contrary. That 
decision, however, it seems to us, is based 
on the partionlar facts of that case. and 
has no general application. Thera a со. 
sharer assigned her share of the profits for 








із not strictly in accordance with the judgment. At 
any rate, we are not satisfied that any mistake to the 
detriment of the defendant-appellant was made in 
that Court, 

The third point argacd waa one of some little 
difficulty. 16 appears that there were two tenant 
holding: inthe Mahal in suit the rent of which was 
not collected during the years in suit, and na а 
matter of fact the land lay fallow. ‘he lower 
Ap.ellate : ours ha: neverthele в, come to the 
conclusion that there isa fair inference that the 
Lambardar was guilty of neglivence in not realising 
this rent during the years in suit, We sLall have to 
point out presently, in connection with the cross- 
objections of the plaintiffs, the consequences which, 
in our opivion follow from the fact that the decree 
of the t vurt below in favour of the plaintiffs has 
been based upon the gross recorded rental demand 
on account of each of the years in suit. On the 
whole, we are of o inion that, though this question 
of the two uncultivated holdings is a very arguable 
one, sufficient canse bas not been made out for 
in erference оп our part in second appeal with the 
findings of the District .udge 


The only other point tu be considered in connec- 


tion with the defendants’ appeal is that the t ourts 
below have estimated the rent of the sir land at 
Ra 25 per annum. lt is contended that, asa matier 
of fact, the land in question was let ous on lease 
duri g the years in suit at an anneal rental of 
Rs u only. This question has beeu considered in 
boththe ourts below, and there is a finding that the 
rent of the з land during the years in suit was 
Bs 127 p r annum, We are not prepared to say 
that this finding rests up.n no evidence: so far, 
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therefore, as the defendant's appealis concerned. it . 


fails and we dismiss it accordingly with costs include 
ing fees in this Court cn the higher scale, 

Jn the cross objections bv the plaintiffs a point is 
taken atthe outset which has some generalimport. 
ance, 'I he suit as brought is on account of the plaintiffs’ 
share of the divisible profits for the years 3.6-1 16 
and 18178. At the commencement of this period 
there were arrears of rent amounting to Hs. 577.12.8 
Que from tenants on account of the years 1317, 1818 
and 1414 During tke years in suit a portion of those 
ar ears was тепке, amounting in all to Rg ?40.' ;.2, 
Ju the € onrt of the Assistant i ollector the argument 
was apperentlv limited to the question whether the 
plaintiffs could claim in this suis their share of those 
realisations on &ocount-of.the- rental demand for 


. 
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two years only, č. e, 1307 and 18308, to 
the slaintiff. ‘lhe plaintiff sued the Lame 
bardar for the profits of those two years, 
on the basis of gross rental under seotion 
164 (9). The matter was referred to arbi» 
tration. The arbitrator &wardad profits for 
the two years on the basis of aetual oolleo- 





years anterior to thore in suit. Dealing with this 
question asa pure question of law, the Assistant 
Collector held that the collections on acconnt of 
rental demand of previous years. if made within 
the years in suit, were liable to be taken into 
account in the total of collections made during those 
years for the purpose of ascertaining the divisible 
proGts. For this finding the Assistant Collector 
referred to the authority of the case of Nand Kishore 
v. Ram Ratan (1) and therecan be no question as 
to the correctness of this principle, in the саво of a 
decree for profits passed on the basis of actualcollec- 
tions. However, the Assistant Collector went on to 
consider further whether the dofendant Lumbardar 
wass not liable under the provisions of section 04, 
clause ( + of the Tenancy Act, No. ID of 0 to 
give ъп acconnt of profits due on account of sums 
which had remained uncollected owing to negligence 
or misconduct on his part, and came to the con- 
clusion that, upon the eviderce before him, the only 
satisfactory methcd of adjusting the account for 
profits between the parties was to hold the defendant 
Lumbardar liable to account for profits onthe basis of 
gross annnal rental. 1t is evident that, having come 
to that conclusion, the Assistant Collector no longer 
regaided the question of the realisations made 
during the years in suit on account of the arrears of 
131 - +14 Е., аз cf any consequence, He wrerked 
out his decree on the basis ғ? the gross rental 
demand for each :f the years in sviton account of 
the said years. When the plaintiffs presented their 
appeal tothe Conrt of the District Judge, it would 
almost seem a8 if they had not considered the decree 
of the Court below, or appreciated the basis on 
which it proceeded Their argument to the District 
Judge seems to have been based upon the assump- 
tien that they had been allowed their proportiorate 
share out of the realientiona of ka “40. «2% already 
referredto. What they claimed was that they should 
have been allowed their share out of the gross oute 
standing demand on account of the arrears due at tho 
bezinning of the period for which the suit wasbrought. 
This contention the learned District udge hos dealt 
with in a carefully reasoned portion of his judg. 
ment and has repelled it 1% is now contended 
before us that the plaintiffs should have been allowed 
one of the two things, either their share of the sum 
of Bs 3840.11.2 actually realised during the years jn 
suit, or their share of the ontétanding demand of 
Bs. 8728.12.32. We nre not prepared to accede to 
either of these contentions. ‘Divisible profits of the 
agricultural year 1815 F. mean ordinarily the nat 
balance remaining in the hands of the Lamtardar 
after deducting the land revenue, cesses, village 
expenses, and Lambardar's dues Bom his total 
realisations made during the year, whetier on 
account of the demand of the year itself or on 
(1) А, W. N. (1887) 250, 
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„опа; and ‘gave an award for such amount 


as had been collected; and deoslared that: 


ithe plaintiff should resover in the future 
‘any arrears for those two years from the 
Lambardar if he realised them. The plaint- 
НЕ then brought a suit to recover the 
balanse of the arrears for 1307 and 1308 
subsequently—collected--by -the— Lambardar. 
The suit was. brought within three years 
of the date when the Lambardar realised 
them, and this Court held that he. was 
entitled to. a decree under the award, 
althodgh the "so-sharer herself could not 
have réscvered them in an ordinary suit for 
profits, for the year when the transferee 





account of the demand of previous years. If, how- 
éver, the plaintiffs desire to invoke the provisions of 
section 164, clause (24, of the Tenancy Act, they 
cannot, do more, than claim an account on the gross 
fental demand for the year 1315 F. itself, To hold 
Gtherwise would be, as the learned District Judge 
has pointed ont, to evade the law of limitation and 
о. .bayond. the’ intention. of section 164 of the 
Renny Act.” The very utmost which а Lambardar 
бап be réquired. to do is to, account to his co- 
Bharors for profits on the basis of the total re- 
eorded :rental demand of a given year. This con- 
tention on behalf of the plaintiffs, therefore, fails. 
“In one or two minor points, however, we are of 
opinion that the pleintiffy have reasons on their 
side. The first Court allowed the defendant to 
deduct, on account of his expenses of management 
during the year in suit, а total sum of Ев. 228 
plus Bs. 45 or Ев, 273 in all on account of the 
éxpenses of certain litigation in which one Abdul 
Qayum was plaintiff and the parties to the present 
anit were jointly impleaded as defendants. The 
docamentary evidence on this record as to the cir. 
oumstances and result of this litigation is scanty ; 
Put so far as it goes it affords no basis for the 
contention that the expenses incurred by the defend. 
ant in this litigation were incurred by him in his 
representative capacity as Lamburdar. In fact we 
would go'sofar as to say that there is по evi- 
dence’on this point and thatthe doctmentary evi- 
dence shows the precise contrary, The suit brought 
by Abdul Qayum was not against Sham Lal as 


Lambardar ofa Mahal, but against Sham Lal and : 


his two nephews, the present plaintiffs, as the 
wners of the land about which the suit was 
brought. An appeal tothe Court of the District 
Judge was lodged by Sham Lal alone. It is quite 
possible that Sham Lal having satisfied Abdul 
Qayim’s decree for costs, has now a valid claim 
for'contribution against the present plaintiffe in 
respect of some portion of the costs paid by him; 
but it seenis to us quite impossible, upon the evi- 
dénze,on the’ record, to treat those costs as forming 
“any part of the Lambardar's expenses of manage. 
‘ment; still less so as expenses of management on 
aocount of the years now in suit, seeing that the 
‘entire ‘litigation with Abdul Qayum was completed 
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brought the suit. That was altogether a 
special «nce, The arrears for 1307 and 
1308 were, as 16 were, ear-marked as pay. 
able to tbe transferee and sould be re- 
eovered >y snit within three years of their 
reslisaticn, It now remains to see whether 
the Comis below were right in applying 
elause (:') of section 164, 

It is argued that in sesond appeal we 
cannot g) behind the finding that there 
was misi»nduet or negligence on the Lam- 
bardar’s part within the meaning of seo- 


‘tion 164  besause itis а finding of fact. 


We dorot think it is purely a finding of 
fact. What the Trial Court finda is- that 
the Lamlardar did or omitted to do oertain 
things, rund if the lower Appellate Court bas 
come to. the same sonolusion, we-sre. bound 
to hold that those ihings were done or 
that thor» omissions were made, but’ whe: 
ther they, amounted to negligence or misson» 
duct wit|iin the meaning of the section is 
an inferi ase of law. Now here the Trial 





in the moth of February 1906—iwo years before 
the period now in suit. In two other matters of 
detail the deoree ofthe lower Appellate Court is 
not quite ‘ust to the present plaintiffs. By an, 
obvious oversight the learned Judge has allowed 
the plaintifs ird only out of a certain item of 
Rs. 90 wh: reas their share was {th and they should 
have been allowed Rs. 67-8-0. Не has also omitted 
to notice that interest from the date of the 


` Assistant tlollector's decree ought to run upon the 


sum of ‚38. 24f-8-6 awarded as costs to the 
plaintiffs } the decree of that Court. The learned 
dudge pro! ably intended that interest should run 
upon this'umount; but he has not made it clear 
in his dec; ee and we think we ought to supply the. 
omission. | The result is as follows:—-There will he, 
first of al, an addition of Rs. 7-8-0 to. the sum 
decreed і: favour of the plaintiffs, Then there 
wil be a further addition. of 3thof Rs. 278 (or 
Rs 204-12 D) due to our expunging from the account 
of expens is the sum allowed to the Lambardar in. 
connection with Abdul Qayum’s suit. These sums 
will be ad led to the amount decreed by the learned 
Judge an, the interest account must be pro. 
portionatey increased, both prior to the institution 
of the suit and pendente lite. We leave undisturbed. 
the ürder of the Court below as to costs Ag 
regards the costs of this Court, we have already 
orderéd tint the defendant shall pay all costs of 
his appeal, With regard to the cross-objections, 
taken by the 'plaintiffs, parties will pay and 
receive oc sís in proportion to their failure and. 
success. `'he decree must be prepared accordingly, 
Costs in tl is Court will include fees on tho higher 
scale. 

. Decree modified, 
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Üourt based its finding of missonduet and 
negligence on three main grounds; (1) the 
aetual eolleation in 1821 was very small 
compared with the demand. The demand 
was Rs, 5,718-12-9 and the amount actual. 
ly collected in that year was Rs, 2,091.4.6. 
If that stocd alone the Trial Court might 
have drawn an adverse inference from it, 
but he has overlooked the fast, that the 
actual eollestion was more than the demand 
it was Ra. 6,014-13.2, that is to say, 
arrears for former years toa large amount 
had been reaovered. It is quite probable 
that the comparatively small amount realised 
in 1821 was owing to the large realisations 
of past arreare, and would haye been made 
good in the future. 

Then the Court finde, (2) that the 
Lambardar makes solleotions all the year 
round and, (3) instituted more than seventy 
suits to reeover arrears. From this the 
Court infera that he was negligent in his 
duties ; we infer exactly the opposite. 

However, we need not press the matter 
further, beeause the learned Vakil fcr the 
plaintiff has frankly admitted tbat the 
deoree should baon actual collections, having 
regard to our deeision on the "rst ground 
of appeal. 

That being so, it is admitted that this 
appeal must sucseed in part. We have 
come to the sonolusion that the plaintiff 
is entitled to Rs, 870 3-0 for 1321 Fasli to- 
gether with interest at 12 per sent. from 
the 8thof June 1914, up to the date of 
suit and thereafter at 6 per oent, up to 
the date of realisation, and he is further 
entitled to Rs. 394.7.11 together with 
interest at 12 per scent. from the 27th 
of June, 1915, up to the date of suit and 
thereafter at 6 per cent. up to the date of reali- 
sation. The cffe will prepare an aesount 
on the basis of this order. The parties will 
reseive and pay oosts in proportion to failure 
and success in all Courts. The costs in the 
lower Appellate Court and in this Court 
will be caloulated on the value of the 
appeals and the extent to which either 
party has susceeded or failed. The deorees 
of the two lower Courts are wet aside and 
a decree as indieated above will be substitut- 
ed for them. 


Order modified, 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Szoonp Сїтї Appran No, 42 or 1920, 
July 12, 1920, 

Present: —Mr. Daniels, A. J, C. 
UMRAO SINGH AND ANOTHER —DEFENDANTS 
Nos, 1 AND 2— APPELLANTI 
versus 
GAYA PRASAD SINGH AND OTHERS— 
PiaiwmrES, AND MAHABIR SINGH— 
Derenpant No, 3— RESPONDENT, 


Hindu Law—Joint family—Antecedent debt, natura 
of —Alienation— Transaction, when should be upheld, 


Iu orderto render a debt antecedent there must 
not only be priority in time but real dissociation in 
fact from the mortgage sought to be enforced. 
Where, therefore, а person borrows money on а 
mortgage a little more than a fortnight after a prior 
mortgage there is not that dissociation which would 
render the latter a debt which was properly antece- 
dent, [p. 648, col. 2.] : 

Tn order to validate an alienation either by sale 
or mortgage, two elements are necessary, namely, 
first, that the purpose for which the money was 
obtained is a purpose necessary by the law, and, 
second, that there is a pressure on the estate, 
sufficient to render the alienation necessary. [p. 649, 
col, Pa) 


Where, if only that amount had been borrowed 
which the Oourt finds for legal necessity or antece- 
dent debt, it would still have been necessary to 
execute the mortgage in suit, the transaction should 
be upheld. If not, it should be set aside on condition 
of the oreditor being re-paid with interest the amount 
which he has validly advanced. [p, 650, col. 1.] 

Appeal against the deeree of the Subordi. 
nate Judge, Gonda, dated. the 23rd Desember 
1919, upholding the desree of the Munsif, 
Utraula, dated 10th September 1919. 


Mr. Basudeo Lal, for the Appellants. 


Mr, Aditya Prasad, for Respondents Nos. 1 
to З. . 


JUDGMENT.— This sesond appeal arises 
‘out of a suit for possession of l-anna share 
in Patti Sheo Dat, Маша Bambhni, by 
setting aside a usufruetuary mortgage for 
Rs. 999 executed on 24th February 1903 
by Mahabir Singh, respondent No. 4, who 
is the father of the plaintiffs, in favour of 
two persons who are now represented by 
the appellants for aterm of thirty years. 
The property in suit,was the joint family 
property, and tbe plaintiffs’ ease was based 
on the allegation that the mortgage was 
neither for legal neoessity nor antesedent 
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debt. The eonsideration was made 
three items : — 


up of 


Rs, 

(1) Left with the mortgagees for 
payment to Bechu Singh in 

. redemption of a prior mort- 
gage, dated 12 May 
18.9 
(The amonnt actually paid 
was Rs, 599) 

(2) Left with the mortgagees fcr 
payment to Sanmukh Singh 
in redemption of а prior 
mortgage, dated 9th Feb. 
ruary 1903 

(8) Received in eash before exo. 
cution 


660 


800 
99 





999 


The first item is not in dispute The 
Courta below have found that it war for 
redemption of a mortgage executed before 
the birth of the plaintiffs and that they 
were, therefore, not entitled to challenge it. 
The third item aleo is not scerously dis 
puted, It was not antesedent debt and the 
appellants’ Counsel was unable to sontend 
that avy legal neeeseity was shown for 
it. The two isanes in second appeal 
are :— 

(1) Whether the item of Rs. 300 was 
borrowed for payment cf antecedent debt 
within the meaning of the Privy Connoil 
T in Sahu Ram Qhandra v. Bhup Singh 
1)? 


Total 


DII 


(2) What is the nature of the decree 
whioh should be passed when it is found 
that the consideration for the mortgage боп» 
sisted partly’ of items binding on the sons 
and partly of items which are notso binde 
ing P 

The desree actually given by the lower 
Court is one for possession of the share in 
dispute on payment of Rs, 599 by the 
plaintiffs to the deferdants-appellante, The 
eóntention of the latter їв, that they should 
have been allowed to retain possession for 
the full term of ‘the mortgage in lien of the 
amount whioh has been found to be binding 
on the property. 


(1139 Ind ‘Cas “FO: 451, A 126; 21 O W N. £98; 
1Р1. W.5/: А L J 487: 19 Bom !. К 44: 
260. L.J. ;:3M L.J. 14;: 1017? M, W N, 489; 22 
M. E, T 22; 6 L. W. 218; 39 А, 437 (Р. 0.). 
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It wac argned by the apoellant that the 
fi-ding «n the first iasae woild depend on 
whether this Court held that antesedent 
debt within the mesning of the Privy 
Couneil ‘uling sould inelude a debt seeured 
by a m rtgage, That point has just now 
been decided im Bharat Singh v. Хогвин 
Singh (2j. We have held, ` affirming 
the raling previously laid down in Rammen 
Lal wv. Ham Gopal (3), that a mortgage- 
debt might be antecedent debt provided 
there was also a personal liability to re pay, 
The respondent rightly eontends that this 
devision does not affest the issue in this 
Whatever the view may be taken of 
the Privy Counsil judgment in Sahu Ram 
Ohunira v. Bhup Singh (1), it does lay 
down most empbatissly that, in order to 
render a debt antesedent there must not 
only be priority in time but real 
dissooiation in fast from the mortgage 
sought to be enforesd, If а man borrows 
money on а mortgage оп the 7th February 
and then on 2ird of the same month 
executes another mortgage in order to 
redeem the firat the Court is justified in 
inferring tha’ there wasno real dissociation 
in fact, and that the debt was not properly 
antesedent. Thisis the finding at whieb both 
the lower Courts arrived in this ease, and 
the only reason urged for my disregarding it 
is that the mortgage of 7th February was in 
favour of the different mortgagee, Where 
ihe second mortgage was exasuted a little 
more tban a fortnight after the firat I 
do not regard it as suffisient to esablish real 
dissoviation in faob to set aside the fiading 
of the Oourts below. I, therefore, uphold 
the lower Courts! inding ia regard.to this 
item. 


On these findings of fasts I am asked to 
dismiss the suit and relegate the plainriffa to 
the right of redemption at the end cf thirty 
years on payment of Rs. 599 found to be 
binding on the estate. The argument is that, 
if any part of the mortgage is found to ke 
for legal necessity, the whole should te 
uohela. The ruling of the learned Jndisial 
Commissioner in Gya Din vw. Tnloki 
Nath Sigh (4) is cited’ in support of 
this exniention. That was a oase of a 


(2 67 Ind Cas 13770 Т.Ј 430 
(3) -7 Ind Сав 985 21 0. 0. 20; 
(4) 22 ind. Cas, 251; 16 Q, 0, 283, 


- 28 0 0.241, 
5 O, L. J. 623. 
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mortgage for fifty years by a Hindu widow 
for a sum of Вз, *0J of whioh Rs. 675 was 
for legal necessity. The learned Judicial 
Commissioner ssid: 

“te has been suggested that it was not 
eompetent to the widow to make a mortgage 
for so long a period but if she might cell 
the property outrizht for legal necessity ehe 
sould surely make a mortgage even for 50 
years. Asfor the argonent thata finding 
to the effeot that only Rs. 675 were taken 
for legal necessity does not involve the 
eonslusion that there was a necessity to 
borrow R», 500 on a fifty увага’ mortgage it 
is во ајеоё to say that tbe Oonrts uphold 
transactions of this nature to the extent to 
whieh necessity is proved and that the 
length of the period of the mortgage does not 
affeot the question. Ав I bave already said, 
if a sale of the estate ean te justified tben 
ао oan avy other ferm of transfer which falls 
short cf a sale." 


There ia another case of Bharath Sixgh v. 


Murnu ^i gh 5) not contained in the autho- 
rgd reporte, but printed at page 151 of 
Volume V 1, of the Oodb Law Journa), in 
wbioh a mortgege by a Hindu widow fcr 
Rs. 4,500 of whieh Hs. 2,154 were for legal 
nesessity was upheld. The Court remarked 
at the sonslusion of its judgment :— 

"The propriety of the terms on whioh the 
loan was taken cannot be considered till a 
suit is filed by the plaintiffs for the redemp- 
. tion of that mortgage, which is binding on 
them to the extent of Rs, 2,154. Aa 
observed by their Lordships of the Privy 
OCounoil in Girdhuree Lall v. Kantoo Loll (6), 
where the entire consideraticn, with the 
exception of a emall portion, is shown to 
have been taken fur legal necessity, the 
vendee sannot be deprived of the benefit of 
his purehase. In Виз турад Husain v, Mata 
Din singh (7) and Gur sahai v. Girdhar 
Loi (8) а similar view was taken. The Court 
below bas direoted the vendee or his legal 
reprerentatives to pay to the plaintiffs a sum 
of Hs 518 1-1 with interest at 1 per cent, 
per mentem to reoecup {Беш fir tbe portion 
of the corsideration for  whieh no legal 

(5) E6 'nd.Cas 291;70.L.3,161;2 U. P, L, В. 
(J, С.) 93. 

t. tT A 221: 14 B. L.R. 187 (P. С. ; 22 W.R. 6; 
8 far P. C. 1 80, 

7 3 Ind (as 57; 180 0,122 20 Т, Ј, WA, 

48 5 Ind. (вв FË: 0. С. мр tC; 10. Р, L 
В, (J. C.) 54; 610. Le J. 411, 
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necessity was found to bave been proved. In 
the oase of a mortgage no sush question 
arises, besause it is open to the plaintiffs to 
Bue for redemption on payment of the amount 
for whish they may be held liable. lf the 
mortgage eontains onerous terms the proprie- 
ty of those terms ean be shallenged when the 
auit for rede nption is brought.” 

This remark does seem to lend some eolour 
to the argument put forward, but two ti. ingg 
may be observed, First, in both the oases 
referred to above tbe transaction was one 
whish the Court would have upheld had it 
been a sale. Secondly, in the Jatter of the 
two савез the mortgage was made ір 1898 
and the widow had died before tue suit was 
brought, so it was open to the reversioners 
to bring a redemption suit at once, l lay no 
stress on the further distinotion that in boih 
these eases the mortgage was made by & 
Hindu widow besause except that an айып. 
tion by her is valid for her híeume the 
prins:ples by which the Courts are guided 
in vopholding or setting aside tue transactivn 
would appear to be the sume, 

16 is vot clear that in the ease first 
sited Mr. Lindsay intended to make a ais- 
tinotion between a mortgage and a sale, 
If it was intended to make any distinsiion 
in the sescnd ease the remark was obiter. 
I do not think that the learned Judges 
intended to lay down, or that any Court would 
lay down, that if the father of a joint family 
exesuted a mortgage for 80 years tor 
Re, 1,000 of whion on-y Rs. 50 were tor legal 
necessity it жопа be boone to ughold the 
transaction and relegate the sons 10 а sui 
for redemption at the end of this periud, 
On the other hand, if Rs. 95и out of tbe 
R-. 1,00 were for legal necessity it is 
equally oertain that the transaction would 
be upheld. Two elements are necessary to 
validate an alienation either by sale or 
mortgage. The first element is that the pur- 
pose for which money was obtained must ke 
8 purpose recognised by the law. The sesond 
element is that there must be & pressure on 
the estate sufficient to 1ender the ahenation 
necessary. l need only refer to the well- 
known passage in the judgment of the 
Privy Council in Hunnomanpersaud Ротӣау 
v. Musammet Babooee Murray Koonweiea (v), 
whioh rung :— 

(9) 6 M. T. A, 393 at p, 423; 18 W, R, 8In; Sevestre 


"duc 2 Suth Р, C. J, 29; 1 Sar, P, О J. 552; 19. E. Н. 
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: “Where, in the pariieular instance, the 
charge is one that а prudent owner would 
make in order to benefit the estate the 
bona fide lender is not affested by the  preoe- 
dent mismanagement of the estate. The 
aotual pressure on the estate, the danger to 
be averted,.or the benefit to be conferred 
upon if, in the particular instance, is the 
thing to be regarded,” 

To takea simple example, the payment 
of land revenue is suffisient to constitute 
legal necessity but it sannot be sontended 
thata Hindu father would be entitled to 
mortgage his estate every time that land 
revenue fell due for payment. Tho test 
in eaoh oase would be this. If only that 
amount had been borrowed whioh the Court 
finds to be for legal nesessity or antecedent 
debt would it have been nesessary to exe- 
oute the mortgage in dispute? If во, the 
transaction should be upheld. If not, it 
should be set aside on oondition of the 
creditor being re-paid with interest the 
amount whieh he has validly advanoed, It 
has been held in many oases thata high 
rate of interest on the loan must be justified 
by legal necessity. It appears to me that 
similar justification is required to validate 
a very long term or any other conditions in 
a mortgage, which, baving regard to the 
nature of the sesurity, are exceptionally 
onerous. 

In this ease only Hs, 599 out of Rs, 999, 
4.e., 8/5ths of the entire sum borrowed has 
been found to be binding on the estate. 
Under these oiroumstgness, the lower Court 
was justiBed in setting aside the transastion. 
_ I vary the lower Court's deoree by allow- 
ing the  appellants simple interest at 6 
per sent, per annum from the date of the 
mortgage in suit till payment, in addition 
to the Rs. 599 allowed by the Courts below, In 
other respects, the appeal is dismissed. Aa 


the respondents have been substantially suo- 


eessful they will be allowed their sosta of the 
appeal, 
ч Я Р ^. Appeal dismissed, 


MADRAS HIGH COURT. - 
Seconp Огт. Arpzan No. 293 or 1919, 
March 26, 1920, . 
Present :—Justioe Sir William Ayling, Kr., - 
and Mr. Justiss Contta-Trotter. 
TANGUTOORI KODANDARAMAYY A— 
Derenpant No. 2 — APPELLANT 
versus 
TANGUTOORI RAMALINGAYYA 
AND ANOTHER—PLSINTIFF AND DEFENDANT 
No. 3, Legar REPRESENTATIVE OF 
Derenpanr No, 1 — RE8PONDENTS, Я 
Madras Hereditary Village Offices Act (111 of 1895), 
88,13, 21—New:y created village office, appointment 


to, suit respecting—Jurisdiction of Civil Court—Limita. 
tion for suit—Terminus a quo, . 


A Civil Court has jurisdiction to entertain а suit 
respecting an appointment toa newly created village 
office, It із only where jurisdiction is conferred on 
a Revonue Court by section 13 of the Madras 
Hereditary Village Offices Act, that section 21 bars 
the jurisdiction of a Civil Court, [p. 652, col, 1.] 

The starting point of limitation for such a suit ig 
the date of the publication of the Collector’s notice, 
Lp. 652, col, 1.] : 

Sesond appeal against the deeree of tha 
Court of the Additional Temporary Sub- 
ordinate Judge, Guntur, in Appeal Suit 
No. 127 of 1917, preferred against the deoree 
of the Court of the Distriot Munsif, Ongole, 
in Original Sait No. 137 of 1916, 

FACTS appear from the judgment. 

Mr. A. Krishnaswamy Atyur (with bim 
Mr. B. Somiah), for the -Appellant.—The 
suit is not sognizable by the Civil Court. 
Its jurisdiction is barred by section 21 
of Madras Aet III of 1895. The olaim or 
right in respect of а  Karnam's свв is 
eovered by the opening words of the sestion. 
It would be meaningless to eonfer jurisdiotion 
on Civil Courts in respeot of newly created 
offices while older offises are exempted from 
suoh jurisdiction. 

Messrs. T. Prakasam and О, Sambasiva 
Row, for the Respondents.—It is only where 
jurisdietion is sonferred on Revenue Оопгів 
under sestion 13 that Civil Courts’ jurisdio: 
tion is taken away under sestion 21. Sea 
Kesitram Narasimhulu v, Narasimhulu Pats 
naidu (1) and Maroulu Sestharam Naidu 
v. Doddi Rami Naidu (2), Krishnaswamd 
Naidu v. Ákkulammal Avergal (8). This ig 


(1) 80 M. 126; 1 M, L. J. 881; 16 M. L, J. 514. 

(2: 6 Ind. Cas, 187; 88 M. 205; 7 M. І, Т. 181; 20 
M, L, J. 91. 
» (8) 50 Ind. Сав, 185; 9 L. W. 20; 24 М, L, T, 489; 
(1919) М, її. N, 29, É Е 
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nota case in which the plaintiff haga right 
of suit under section 18. That section 
Bpesi&es claims under sestion 10, clauses 
(2) and (3) or sestion 11 (2) and (3) or 
seotion 12, An о зе newly areated in 
eonsequenee of the grouping of villages is 
not within the seotion. Those sestions lay 
the prinaiples to.be followed in filling a 
vaoanoy to an existing hereditary office, 
JUDGMENT. 

ArLING, J.— First respondent in this case 
was appointed Karnam of the grouped 
village of Vallur in the Venkatagiri Zəmin- 
dari by the Sub-Divisional Officer under 
section 15 (3) of Aat II of 1894, Не sued 
for a‘deslaration that he was the legally 
appointed Karnam and for an ірјореёіоп 
restraining first defendant (the proprietor of 
the estate) and second defendant (the person 
appointed. as Karnam, by the firat defendant) 
from: interfering with his tenure of offise, 
The Distriot Munsif desreed the suit as 
prayed for. The Subordinate Judge set 
aside the injunction but confirmed the deolara- 
tion. — f 4 
. In sesond appeal Mr. Krishnasawmy Aiyar 
bas argued, (1) that plaintiff not being in 
possession" of the office his suit “is: not 
maintainable under section 42, Speoifia Relief 
Act; (2) that the jurisdiction of the Civil 
Courts is barred by sestion 21 of Madras Ast 
III of 1895, : 

- The first objestion msy be summarily dis- 
posed of. The Subordinate Judge finds that 
at the date of enit plaintiff was in posses- 
gion of the offise; and his finding must be 
accepted. We may remark that most of the 
evidence to whioh Mr. Krishnacawmy Aiyar 
wished to refer us relates to proceedings 
after its institution, 

' The objection to the jurisdiction oalls for 
more serious consideration. Section 21 of 
Madras Ас 111 of 1895 runs thus: — No Civil 
Court shall have authority to take into con- 
sideration or deaide any claim to suooeed to 
any of the о зев specified in section 3 or ару 
question as to the rate or amount of the 
emoluments of any such о зе or, except as 
provided in proviso (i£) to sub section (1) 


of section’ 13, any  elaim to recover 
the emoluments of any such office: 
Provided that if, in any suit instituted 


under this Ast the defendant has pleaded 
before the Collector that a Revenue Court 
has no jurisdietion to entertain the suit, 


on the ground that no emoluments, ав 
defired in this Aot, appertain to the о ве 
іп respeot of which the cuit is brought and 
if on appeal preferred from the deoree in 
sush suit, the appellate authority has desided 
adversely to sush ples, the defendant may, 
within six months from. the date of the 
appellate deoree, institute a suit in a Civil 

Court to set aside sueh appellate decree оп 
ihe said ground and on that ground only," 

The opening words with whioh we are oon- 
cerned are no doubt of a very general 
eharaoter, and it is quite possible to inter- 
pret them ав barring the jurisdietion of the 
Civil Oourts to try any suit brought to 
establish а olaim to any of the 
offices specified in  seetion 8 whioh 
would inelude the Karnam’s о ва with whiah 
we are воовегпей,. A mush narrower inter- 
pretation har, however, been adopted in 
two reported oases of this Court, that of a 
Full Beneh in Kestram Narasimhulu v. Nara- 
simhulu Patnatdu (1) -and of a Division 
Benoh in Manoulu Seetharam Naidu v. Doddi 
Rami Naidu (2). The Court in each case 
held that section 21 only took away the 
jurisdiction of the Civil Courts in oases in 
whioh jurisdiction was eonferred on Revenne 
Gourts by section 13 of the. same Aet, The 
dietum in the Full Bench case may be im- 
pugned as otter, but this eannot be said 
of the desision in Mavoulu  Seetharam 
Natdu v. Toddi Rat Naidu (2), all that can 
be urged against the latter is that another 
line of reasoning might be suggested to 
support the desision, whieh, however, was 
not what the learned Judges relied on, 

. Ido zot feel at liberty to refuse to follow 
these desisions which have, moreover, been fo]. 
lowed by Sadasiva Aiyar, J., in a resent 
ease Krishnaswamt Naidu v, <Akkulammal 
Avergal (3), 

We have, therefore, to see whether plaint- 
iff had a right of suit in a Revenue Court 
under seotion 13. І think it is clear that 
be had not. Section 13 only gives jurisdistion 
to the Revenue Oourts to deside suits 
brought on the ground that" the person 
suing "is entitled under sub-section (2) or 
(3) of section 10 of the Madras Proprietary 
Estates Village Serviees Aet, 1694, or under 
gub-sestion (7) or (3) of sbetion 10 or gub- 
seation (2) or (3) of sestion 11 or sestion 12 
of this Ast, as the oase may be, to hold sueh 
о ов and фо. enjoy .впаһ. emoluments,” 
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Now, the present suit sannot bs brought 
under one of the sestions or sub.seotions 
spesifiad. Sastion 10 of Aot II c£ 18 4 is the 
only one whiah eould be relied on, but sub. 
sestions (2) and (3) thereof have no'applieation 
to the present plaintiffs’ claim to the offise. 
They lay down tbe priuciples to be observed 
in fil/ng a vasanoy to an existing heredit. 
ary offise, Where, as iu the present oase, a 
new о зе has been ereated in oonsequsnee of 
the grouping of two or more villages, that 
office has to be filled on different prinsiples 
as laid down in the last sentence of вев:іоп 
15 (1). " Where the olaims of more than one 
family have to be eonsidered the determina- 
tion of the next heir assording to the general 
eustom and rule of.primogeniture is obvious- 
ly impracticable and the proprietor (or 
Revenue Offiser, as the case may be) is 
simply enjoined to seleot the best gual fied 
persons from among the families of the last 
holders of the abohehed offises, 

It is quite true tbat the opening words of. 
section 10 refer to section 9 whish deals with 
appointments to newly oreated  villagé 
о зөв such as‘the one in question but this 
makes no difference The three secticns 
(sestions 9, 10 and .5) must ia fast all ba 
read tcgether; and the general qualifisations 
laid down іп sub.eection (1) of sestion 10 
no doubt apply to appointments under seo. 
tion 19. Bat the principles to ba observed 
in masibg selestion between two or more 
qualified applicants are different, and the 
claim of the present plaintiff is not based 
on sub-eestions (2) and (3). 

That a suit should lie in a Civil Court 
regarding a newly ereated village offise and 
its emolumente, whereas it would not lie 
in the oase of an older office, is anomalous 
and may be the result of oversight in draft. 
ing: but і cannot see that 16 involves any 
injustice or real inconvenience and, however 
it may be, it seems to be the only proper 
interpretation of the two Asts, I hold 
that the juriaJistion of the Civil Court is not 
barred by вевіїоп 21 of Madras Aet 111 of 1895, 

The only other point argued for appellant 
is that the six weeks time allowed by sub- 
section (3) of sestion 15 of Madras Aet II of 
1594 has been wrongly saleulated. This son 
tention must be disbllowed. The time must be 
held to run from the date of puhliostion of 
the Collestor’s notiss (Exhibit X VII) which 
is 19th.May 1913, and plaintiff's appoint» 
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ment by the Sab-Collestor was only on 
27th Desember 1913. -I wonld dismiss: the 
Sesond appsal with costs and also the 
memorandum of objestions, as I think the 
injanation sued for was rightly refused. 
Оопттз-Ткот:кв, J, — I agree. 
M. Q. P, 
* Apreal dismissed; 
Memo. of Ob ections dismisie 1, 





PATNA HIGH COURT. 
Civit Revision No. 151 or 1920, 
December 14, 1920, 
Present  — Mr. Justiog Jwala Prasad. 
BARHAM DEO RAL--DereNDANT, 
— PETITIONER 
А versus 
RAM KISHUN MAHTON —PrAINTIEF 
— Oppowie P.giY > 
Stamp Act (II of S9:),85, 2 |, a^ bY, fa, ор 
— Adhesive stamp not cancelled—Document, admissi- 
bility of, in evidence—Document inadmissible, plant. 
if, whether cin prove his case by other evidence, 


Where a document which ought to be stamped 
bears an adhesive stamp the cancellation of which 
has not been effected as prescribed by section ^ (+, 
a, b and * of the Stamp Act, it is inadmissible 
TuS under section 46 of the Act. [р 053, 

Ina suit upon а pro-note which is inadmissible 
in evidence, it is open to the plaintiff to prove his 
case by other evidence [р #54, col 

Appeal trom а deotsion ot Swall Cause 
Court Judge, Chupra, dated the 16а April 
1920. 

Mr, Shiceshwar Dayal, for the Petitioner, 

Mr. Harnandan Sahay, for tbe Opposite 
Party. 

JUDGVWENT.— Tbis is an application 
under section 25 of the Small Cause Courts 
Act against the desision of the Smail Cause 
Court Judge of Ohupra, dated the 16th 
April 19:0. By his desision the Judge 
decreed the plaintiff's claim for rasovery of 
money said to have been lent by the plaintiff 
to the defendant, The loan was said to 
have been made on the 2nd Obait 1325 
and a hand note was said to have ben 
exeouted by the defendant bearing his tbumb 
impression. The hand-note was prodused in 
Court, . 

Tbe defendant denied the loan, dispn'ed 
the genuineness of the !a3d note and also 
denied hia thumb impresion upon it. Тһе 
thumb impression expert examined in this 
case proved that the impression was that of, 
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the defendaot The Court азварёвӣ that 
evidense and held that the hand.note in 
question was genuine, and was executed by 
the detendant, 

As regards the astual loan having been 
& ven, the plaintiff examined three witnesses. 
The Court same to the following finding: 
“ The fact that the defendant bas borrowed 
has suffisiently been proved.” Acsordingly, 
the plaintiff's ruit was decreed. 

The principal point taken in revision on 
the basis of whieh the rule was issued waa 
that.the hand-note upon whieh tbe plaintifi’s 
suit was brought, was not duly exeonted and 
was, therefore, inadmissible in evidence. The 
band.note bears an adhesive stamp of one» 
anna but it was not sancelled by writing on 
or across it the name or initial of the 
exeontant of Е} е bond in the manner prescrib. 
ed by section 12 (1) (a) and (b) and (3). 
Clause (2) of section 12 enacts that, “any 
instrument bearing an adhesive stamp which 
has not been canselled so that it eanuot be 
used again, stall, so tar as euch stamp is 
sonserned. be deemed to be unstamped.” The 
dosument in question will, therefere, be 
deemed to be unstamped. This is eonoloded 
by the authorities’ Banarsi Fracad v, Fazal 
Ahmad (1), Ohenbasapa v. D kshnan Кат 
Chindra (2) and Vernon Allen v. Meera 
Pulay (8). The law is olear upon the 
point. The document in question was, 
therefore, inadmissible in eviderse under 
gestion 35 of the Act whioh says that: “No 
instrument chargeable with duty sball be 
admitted in evidence for ary purpose by any 
person having by law or consent cf parties 
antbority to receive evidence or shall be 
acted upon, registered or authentisated by any 
such person or by any pnublis offiser, unless 
sush instrumentis duly stamped." The do. 
eument in question required one anra stamp 
and, therefore, no payment of penalty would 
make it admissible under the proviso to 
section 35, ‘Ihe learned Small Cause Court 
Judge was, therefore, wrong in admitting 
this dosument in evidenee. The admission 
of an inadmissible evidence might be over. 
ruled by an Appellate or Revisional Court, 
bat the statutory provision in the Stamp Law 
fettera the right of the higher Oourt to 

(1) 28:4. 298; 3 A. L. Т. 25; A. W. N. (1906) 9. 

(2) 18 н, 860; 0 Ind Doc. (x, з., 764. · 


(8) (1882) 7 A. 0. 174 nt p. 172; 61 L, J. P. 60; 4 
L.'T.49590 W, R 00$.  — ^. UNUS 
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question the right of a Sabordinate Court to 
admit a doeument in evidence on the ground 
that it was either understamped or was not 
duly stamped, vide ввойоп 33 of the Aot. 
The learned Vakil on behalf of tha applisant 
sontends with some forse that sestion 80 
whioh prevents the same Uourb or the 
Appellats or higher Court to question in sush 
of the suit or proceeding, the admissibilisy of 
a document in evidenes on the ground that 
it was not duly stamped, із inconsistent with 
section 35 whioh makes it imperative upon 
every Court in any proceeding not to reseive 
a dosument in evidence for any purpore 
unless it was duly stamped, The anomaly, 
howsoever grave it may ba, I am unabie to 
go against the letter of the law on the 
question of stamp I must give effeat to the 
law as it is, Section 83 enacts: “ Woere an 
instrument has been admitted’ in evidenoe, 
вовћ admission shall not, exoept ав provided 
in вевёїоп 61, ba called in question at any 
stage of the same tuit or proseeding on the 
ground that the instrument has not been 
duly stamped," “At any stage" in the 
aforesaid section includes the stage of 
appeal, The Calontta High Court has taken 
this view in two oases, Sit.rum v. Дат 
Prosad Ram (4) and  Punchanand Dass 
Ohoedhry v. Taranmont Ohowdratn (5), The 
latter is в ease whioh exaeily spplies to the 
present one, In that oase the dosument in 
question was one whioh required ап adhesive 
stamp of one-anna, The first Court iliegally 
admitted the dosument in evidence on 
payment of penalty treating it ав а bond, 
The Appellate Court h-ld that the Munsif 
was wrong in admittiog the doonment in 
evidense, The learned Judges, Field and 
O'Kinealy, JJ., held tbat the lower Appellate 
Court was precluded, by sestion 36 of the 
Stamp Aot from questioning the admissibility 
of tbe dosument when it was already admit- 
ted by the first Court, Upon the law aa it 
stands, Lam bound to follow. the aforessid 
decisions. L woald, therefore, reject the 
contention of the learned Vakil on the 
question, 

There was, as observed above, evidenae to 
provethe debt taken and the Court, in the 
passage quoted above from its judgment, has 
distinctly held that it was satisfastorily 


(4) 22 Iud, Cas, 858; 19 C, L. J. 87; 18 0. W, N, 
697. 
- (5) 12 0, 64 01241, Deo, (x. 2.) 44, 
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proved that the defendant borrowed the 
money in question from the plaintiff. No 
doubt, the ease appears to have been based 
upon the hand-note in the sense that it has 
been stated in the plaint that money was 
advansed and a hand note was exesuted and 
the cause of action was stated to have arisen 
onthe date the hand-note was exesuted. 
Reading the plaint as a whole, there вап be 
no doubt 
resover the money that he paid. The 
hand.note was executed and was sought 
to be used only with a view to bind the 
defendant in order to afford evidence of the 
loan having been given. A large numbor of 
authoritiea hava bean plased before me; 
Golan Ohand v. Thakurani Mohokoom Kooaree 
(8), Sheikh Akbar v. Sheikh Khan (7), 
Damodar Jagannith v. Atmaram Babaji (8), 
Balbhadar Prasad wv. Maharaja of Вена 
(9) and Pramatha Nath v. Dwarka Nath Dey 
(10) as well as the oases already referred to 
above. Upona «areful sonsideration of all 
these authorities, I am of opinion that it was 


open to the plaintiff to prove bis sase by. 


other evidence whieh he has done even 
if the hand-note in question be held to be 
inadmissible in evidenoe. Taking any view 
of the case, the plaintiff's claim was rightly 
decreed, : 

The applisation must, therefore, ba rejeote 
ed. Hearing fea one gold mohur, 

Application rejected, 

(6) 8 C. 314; 20. L, R, 112; 2 Ind. Jur. 601; 1 Ind, 
Deo. (к. в.) 787. : 

(7) 7С. 256; 8 O. L, В. 528; 3 Ind, Deo. (N, в.) 
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(8) 12 B. 443; 6 Ind, Deo. (х. s,) 780. 
(9) 9 А, 351; А, W. N. (1887) 49; 6 Ind, Dec, (N. s.) 


8, 
(10) 28 C. 851; 12 Ind, Deo, (х. в.) 565. 





OUDH JUDICIAL COMMISSIONER/'S 
COURT. 
First Отуп, Arpean No. 23 оғ 1920. 
July 12, 1920, 
Present: — Mr. Daniele, А, J. C. 
RAM NIDH AND OTHERS— DEFENDANTS 
— APPELLANTS 
versus 
BALKARAN SINGH-—PLAINTIFF AND 
г Mirza SADIQ HUSAIN—DzFENDANT 
— RESPONDENTS. 
Court Fees Act (VII of 1870), ss. 10 (ii, 12, 17— 
Suit for specific performance and possession—Court-fee 
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payable—Oourt-fee, deficiency of, order jor payment of, 
form of. е 


Inasmuch as in a suit for specific performance of a 
contract of sale, and for possession of the property 
agreed to be sold, the relief for specific performance 
is the main relief and is not ancillary to the claim for 
possession, a separate Court-fee is, under section 17 
of the Court Fees Act, payable on such relief both in 
the Original Court and the Court of Appeal. [p. 656, 
col. 1.) 

“Where inan appeal by the defendant it is dis. 
covered that thereis а deficiency in the amount’ of 
Court-fees paid both on the plaint and the memo- 
randum of appeal, the proper order із to direct the 
parties to make good the deficiency, and to direct 
that, in the event of non-compliance with such order, 
the suit orappeal or both do stand dismissed under 
section 10 (42) read with section 12 of the Court Fees , 
Aot. Гр. 655, col. 2.] 

First appeal against the decree of the 
Subordinate Judge, Barabanki dated the 25th 
February, 1920. 

Messra. 4. P. беп апі Haidar Husain, for 
the Appellants, 

Mr. Bisheshwar Nath Srivastavz, for Re. 
spondent No, 1. 

JUDGMENT,.—On this appeal soming up 
for hearing it appeared to me that the Conrt- 
fees paid in the lower Court and also on the 
memorandam of appeal to this Court were de- 
ficient, I have heard Counsel on the point, 
and I am still of the same opinion, The 
suit was for specific performance ofa oon- 
trast of sale and for possession of the 
land agreed to be sold.  Court.fees were 
paid on the relief for possession only, 
instead of both reliefs under section 17 
of the Court Fees Aot, An objestion on 
this ground was taken in the lower Court 
but apparently was not pressed and the 
lower Court overruled it, remarking that 


the relief for speoifio performance was 
апоШагу to the olaim for possession. With 
this remark I eannot agree, The prayer 


for specific performance is the main relief, 
Unless and until this is deoresd the 
plaintiffs sould not by any possibility obtain 
& deoree for possession. Two rulings have 
been sited to me. The first is Krishna 
samt v. Sundarappayyar (1) whieh appears 


. to be in favour of the view taken by me. 


The judgment is notvery olear, but from 
the remark at the end that the decreas 
is olearly irregular in diresting that in 
default of payment of the defisiengy in 
fees the prayer for possession alone would 
(1) 13 М, 415; 5 M. L, 7,1656 Ind, Deo. (х, в.) 
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be disallowed instead of saying that the 
suit would be dismissed it would seem that 
the plaintiffs bad paid Court fees on the 
relief for specifo performance but had 
failed to pay them on the relief for 
possession—whereas they should have paid 
on both. The other sase is an unreported 
ease of the Caloutta High Court Madan Mohan 
Singh v. Gaja Presad Singh (2)] and is 
somewhat in favour of the view taken by the 
learned Subordinate Judge. The main 
question was one of jurisdiction but the 
judgment holds that the suit was in sub- 
stanse one for possession and ought to be 
valued under sestion 7, olause (v) (b), With 
great respect, 1 cannot concur in this remark. 
The two reliefs, though they may be joined 
in one suit, are entirely distinat, and a 
separate Court-fee is ehargeable on each of 
them. 

There is a third case, not cited at the Bar, in 
whieh the Madras and the Caloutta desisions 
were considered, Itis that of Nihal Singh v. 
Sewa Ram (3). This also was a suit for 
spesifia performance of a sontrast of cale and 
for possession, Oourt-fee was paid on the 
latter relief only. The Taxing Officer 
eonsidered that a separate fee should have 
been paid on each relief, and referred to 
Krishnasamt ү. Sundarappayyar (1) in 
support of his view. Mr. Justioe Tudball 
held that the real relief was that of specific 


performance and that in both reliefs the. 


plaintiffs were merely seeking to foroa the 
vendor to do what he was bound to do under 
his contract, namely, to exesute and register 
the sale-deed and to hand over possession of 
the property. Не assordingly required them 
to deposit the difference between Rs, 26.4.0 
already puid on the relief for possession and 
Rs. 170 payable on the relief for speoifio 
performance. This view was thus the exact 
: opposite of that taken by the learned Sub- 
ordinate Judge in this oase, The learned 
Subordinate Judgethinks that the relief of 
specific performance is апвіШагу to that of 
possession. He held, on the eontrary, that the 
relief of possession was included in that of 
вресібе performanee. 

1£ I found that it was part of the plaintiffs’ 
ease as stated in the plaint that the seller had 
sontraeted to deliver possession and that 
possession was asked for in performance of 

(2) 11 Ind, Cas. 228; 14 О. L. J, 159. 

(8) 86 Ind, Cas, 275;88 A, 202; 14 A, L, J, 434, 
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the sontrast, I should be prepared to follow 
this ruling. I find that this is not the ease. 
Defendants are said to have reseived Rs. 50 
earnest-money and to have agreed to complete 
the sale within a month the plaintiffs paying 
the balanse. "There is no allegation of an 
agreement to put the plaintiffs in possession. 
No doubt, the law, as laid down in seotion 55 
(f) of the Transfer of Property Act, imposes 
an obligation to put the buyer or his re- 
presentative in posssssion, but it isa sondi. 
tional obligation taking effect on the request 
of the latter and in favour either of the 
buyer himself or such other person he may 
direst. A slaim to possession is not а neses- 
sary incident оѓ а suit for specific 
performance of a sontraot of sale. The pro. 
perty may already be in possession of the 
vendee under someother title: or it may 
ba in possession of a third person, suoh аз 
a mortgagee; or the parties may have 
stipulated that possession should be deferred, 
In this oase, therefore, I hold that a 
separate Oourt-fee is payable on each relief, 
There is, therefore, a deficiency of Rg. 465 
both in the lower Court and in this Court. 
In the lower Court it is payable by the 
plaintiffs-respondents, and in this Court by 
the defendants-appellanta, 

І aosordingly allow the parties one month 
within which to make up the defieieney of 
Rs, 465, respectively due from them, If 
the appellants fail to oomply their appeal 
will be dismissed but the plaintiffs will not 
be allowed to exeente their deoree till they 
pay the additional amount due from them. 
A question arises as to the nature of the 
order to be passed in the event of the 
appellants somplying with the order and the 
respondents failing to do so. Shonld it be 
an order under sestion 10 (2) read with 
section 12 (2) of the Court Fees Aot direst. 
ing that their suit be dismissed, or should 
it be an order merely preventing their exe. 
outing any desree whieh may be passed in 
their favour till the Court-fee is paid? 
The latter course has, I am told, been 

-followed in several cases, and it has the 
support of a Full Bench ruling of the 
Allahabad High Court, 1 Mohan Lal v. Nand 
Kishore (4), but it is open to the 
drawback that it leaves it open to the 
plaintiffs to wait and see whether a девгев 


(4) 28A, 270 (F, B.) 2A, L, J, 839; A, W. N 
(1806) 280, А 
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is passed in their favour in appeal and to 
file or not file the Oourt-fesa assocding to 
tne reanli, Tha former sourse is more in 
assordanse with the languages sf seation 10 
(42) of the Oourt Faos Ast and it was 
fillowed by the Judisial Commissioner ia 
Sesoad Civil Appeal No. 354 of. 1912, In 
that ease the learned Judicial Commissioner, 
by his order of 20th Maroh 1914, dirested 
that if the deficient Court fes in the Court 
below were not made good by the raspond- 
ent the dearee passed by the lower Appellate 
Court in his favour would bs discharged. 
The same view has resently been taken by 
the Patoa High Court in a gase which is 
presisely on all foura with that now 
tore me [Brij Krishna Das v. Murli Rat 
5) i 

1 prefer to follaw these two authorities 
in preference to the Allahabad ruling, if, 
therefore, the appellants make good the 
defisieney bat’ the plaintiffs fail to do во 
the svit of the latter will bs dismissed 
withont sosts and the appeal will ba deareed 
with soste. 

The ease should be put down for final 
hearing at the earliest possible date after 
August 12ih, 

Appeal decreed. 


(5) 66 Ind Cas. 316; 4 P. І, J. 708. 
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LAHORE HIGH COURT. 
Ovir Revi-ton Petition No 620 or 1920, 
February 15, 1921. 

Present : —Mr. Justiae Abdul Raoof. 
MUHAMMAv HAY AT—Derenvant 
—PETITIONER 
versus 
GHULAM MUHAMMAD -—PLAINTIFE 
— RESPONDENT 

(ivi Procedure Code (Act V of 1908), О XVI, 
y, l— Witnesses, application to summon—Court, duty 
of— Court, whether can refuse to summon witnesses. 


It isthe duty of a Court to summon the wit- 
nesses for whose attendance an application is daly 
made by a part g A Gourt cannot reject such an- 
application on the ground that it has been made 
too late. 

Petition, under seotion 2> of Act IX of 
1887, for revision of the deoree of the Manrif, 
First Class, exersiding the powers of a Judge, 
Small Cause Court, Rawalpindi, dated the 
16th June 1920, 
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Mr. Zafrulli Khan, for the Pstitioner. 

Knwaja Feroz ud Din Ah aat, for the Ra. 
spondent. 

JUDG MENT,—The ‘thre giving rise to 
thia petitioa for revision are simple. The 
plaintiff eame into Court olaiming to be a son 
of Fazl Dio, father of the defendant, and 
asked for a deoree for half of Ra, 140 whioh 
the defendant bad realised from the Post 
О зә, The defendant denied that the 
plaintiff was the legitimate’ son of F.2il 
Din, his father. Tae sait was instituted on 
the ldih of May 1910: 22ad of May 19270 
was fixed for the first hearing when issues 
were atrrok. 16th of June 1929 was the 
date fixed for taking  evidense, О: the 
7th of June the defendant put in a list of 
witnesses whom he wanted to ba summoned 
and asked the Oourt to summon them. The 
Court, however, refused to summon the 
witnesses on the ground that the time was 
too short, The oase was then taken up on 
the 16:h of June 1920 and was di«posed of 
on sush dosumentary evidenoe as was placed 
ou the resord on behalf of the plaint ff 
R:lying upon the documentary  evilense 
put in by the plaintiff, the Court found in 
fayour of the plaintiff and deareed his 
elaim. 

Тое defendant has some up in revision and 
it ів o nteuded oa his behalf that the dooa- 
ments plased оп the reoord were neither 
&lmitted by the de'endant nor proved by 
evidenee. ib is farther contended that the 
Court below has exarcised jucisdistion wrong- 
ly in rejecting the petition for summo ing 
the witnesses, There is foroa in this 
argument. In my opinion, it was tha duty 
of the Court to have sammoned the witnesses 
named by the defendant. The oondition of 
the record shows that there has been prasti- 
sally no trial of the issues arising between 
the parties. 

1 set aside tha judgment and desree of 
the Court below and remand the oase for a 
re-trial under Order XLI, role 23, Civil 
Prosedura Code, Costs will abide the result. 
The Oonrt will give to the parties suffisient 
opportunity to adduee such evidensoas they 
may wish to produse, 


Oase remanded, 
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PATNA HIGH COURT. 
Cantina, MiscgunawkEOUS Олзе No, 58 
or 1920, 
November 16, 1920. 
Present:—Justiee Sir B. К, Mulliok, Kr., and 
Mr. Justice Baoknill, — 
OHANDI MISSIR—PaTITIONER 
versus 
Rat SHY AMA CHARAN GHOSH нр 

nrnaga—CO pog Tv Party. 

Criminal Procedure Code (Act V of 1898), в, 5?a8— 
Application for transfer — Trying Magistrate subordi. 
mate to District Magistrate, whether ground for 
transfer, 


The mere faot that a Magistrate, in whose Court 
a case is pending trial, is in his executive capacity 
subordinate to the District Magistrate who has taken 
a strong view with regard tothe merits of the pase, 
is, by i self, not a suffisient ground for transferring 
the case, under section 526 of the Criminal tro. 
cedure Code, to some other Magistrate ontside the 
district, [p 65%, col. 1.] 

Application by the complainant for the 
transfer of hia ease from the Gle of the Sub- 
Divisional О зө”, Ohapre, on the main 
ground that tha Distriet Magistrate in hia 
exesutive oapasity һай interfered and ex- 
pressed strongly iu favour of the aesised at 
various staves of the enquiry before the 
Polise, who had ultimately reported the ease 
to be malisiously false. 


Мәвзга. Yunus and P. 0. Rai, for tha 
Petitioner. 

The Assistant Government Advoeate, for the 
Opposite Party. 

JUDGMENT. 

Могиоз,.Ј —This is an application by 
Chandi Missir, a Pieader, practising in the Dis- 
trist of Ohapra, for the trauafev of a вазе from 
the file of the Sab-Divisional Offisar of Chapra 
to the file of soma other Magistrate outside 
that District. The petitioner on the 16th 
June last filed au information before the 
Polica sharging опе Siyama Oharan Gosh 
and others with theft of timber, stone pillars 
and other property alleged to have belonged 
toa ward in whom the petitioner is interest- 
ed, and whose property is being managed by 
Shyama Oharan Gaosh under the direction 
of the Courtof Wards. The information was 
duly recorded ani investigated and a final 
report was submitted by the Polisa stating 
that ib was milisiously false and that cha 
informant ahoald ba prosesated undae the 
Paral Code for having maliciously laid a false 
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charge. Before the report of tho Polies 
reashed the Snb-Divisional Magistrate tbe 
petitioner on the 78th June filed а complaint 
before him masking various allegations against 
the Polise as well asthe Distriet Magistrate, 
The Sub-Divisional Magistrate dirested that 
the somplaint should be eorsidered on the 
12th July slong with the Polise report. On 
the 2nd July, by whioh time the Polise report 
seems to have reashed the Sub-Divisional 
Magistrate, the date of hearing was, however, 
changed from 12th July to the 8th July. On 
this latter date the complainant was examined 
by the Sub Divisional Magistrate and hia 
statement was resorded in aesordanee with 
the provisions of seetion £00 of the Criminal 
Proeedure Code, Not being satisfied that 
prosess should issue the  Sub.Divisional 
Magistrate desided to hold an enquiry under 
section 202 of tbe Code and directed the 
complainant to file a list of witnesses. 
The somplainant thereupon filed а list of 
49 witnesses The Sub. Divisional Magistrate 
thought that it was not nesessary to examine 
so large a number at onoe and suggested to 
the complainant that be should submit the 
names of those witnesees who saw the acsused 
actually removing the timber. This the som- 
plainant deelined to do and finally, on the 2?rd 
July, which was the date fixed for bearing, he 
requested that proseedings should be stayed 
in order that be might move the High Oourt 
under section 526 of the Criminal Prosedure 
Code for a transfer of the sase, The proseed- 
ings were thereupon stayed and on the 12th 
August the petition out of whieh the present 
gang arises was made to this Court, 


In the body of this petition a number of 
allegations have been made against Mr. 
Luse, the District Magistrate. It is alleged 
that he sent for the offiser who had reeord- 
ed the first information and reprimanded him 
in the following words :— 

“This is really a oase against me, Would 
you venture to draw np & first information 
against me? You ought to have informed 
me beforehand. You did this in haste. I 
know Rai Sabeb ів an innosent man, This 
oase is falee”, 

It is suggested that as tho Bai Saheb, 
namely, the gocused S: yama Ohsran Gosh, is 
afavonrite of the Dutricf Magistrate’s and 
also his subordinate, being a manager of the 
Oourt of Wards, the District Magistrate ig 
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partisularly interested in securing his dis- 
oharge. 

It is next suggested that the Deputy 
Magistrate being, in his exeeutive capasity, 
subordinate to the Distrist Magistrate, will 
be so influenced by the attitude of the 
Distriot Magistrate that he will not do 
justice in the саве, 

The District Magistrate in his letter of 
reply has denied the allegations made in 
that part of the petition whish sets out the 
grounds for the transfer of the case. 

With regard to the allegations made in the 
body of the petition, he says that he has 
not sonsidered it nesezsary to submit separate 
denials, but he is ready to make a reply to 
them if ealled upon by the Court to do so. 

He Las also forwarded. to us a reply by the 
trying Magistrate and we have to consider, 
first of all, whether there is any substance in 
the main ground, namely, that the Distriot 
Magistrate’s sonduet raises а reasonable 
apprehension that the trying Magistrate will 
not do his duty fairly and impartially, 

In my opinion, there is no foundation 
whatsoever for any apprehension of this sort. 
The District Magistrate, as the head of the 
Police of the District, is competent to advise 
the Police in the performance of their duties, 
and in this case this is all that he appears to 
have done. 

The learned Assistant Government Advo. 
cate denies that the District Magistrate used 
the particular words which he is alleged to 
have used, while Mr, Yunus demands that 
the denial should be on affidavit. If it had 
been necessary to come toa finding on this 
point I should have said that the petitioner's 
allegation had not been establisbed, but 
assuming that the allegation is true, the 
question ie, what effeot, if any, the words will 
have on the trying Magistrate ? 

In my opinion, the mere fact that the trying 
Magistrate is in his exeautive capacity sub. 
ordinate to the District Magistrate ought not 
to debar him from trying а ense eyen though 
the Distriot Magistrate may have taken a 
strong view with regard to the merits of that 
ease, lt has not been shown that the trying 
Magistrate is even aware of the Distriot 
Magintrate's views, but even if he is I eannot 
agree that it is reasonable to fear that he 
will permit himself to be inflaeneed by them 
in the dissharge of his jadisial duties. 
The Isgislature having ohosen to combine 
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exesutive and judieial funstions in oertain 
officers, we are bound, until the sontrary is 
shown, to assume that the duties imposed will 
be vightly performed. 

But it is eontended that the trying Magis- 
trate has already shown bias against the 
petitioner, firstly, in not resording the eom. 
plaint in a suffsiently full manner; and, 
secondly, in not recording orders. upon the 
various petitions filed before him either 
promptly or at all. Now, with regard to 
the first of these grounds, it seems to me 
that the Magistrate has recorded the sub- 
stance of the complaint and that, if anything 
has been omitted, it will be easy for the 
complainant to make a supplementary state- 
ment during the enquiry whish the Magis- 
trate has decided to make, 

With regard to the second ground, I do 
not think there is mush substance in it, and 
Iam quite satisfied that the Deputy Magia. . 
trate is in no way prejudiced or under the 
sontrol of the District Magistrate. 

The result, is that this applieation for 
transfer will be dismissed and the ease will 
be sent back to the file of the Sub.Divi- 
sional Magistrate with a direction that he 
will proceed to hold the enquiry which he 
has desided to hold upon the petitioner's 
somplying with the directions given by him. 

BucKNILI, J.—I agree. 

Application dis missed; 
Oase sent back. 


LAHORE HIGH COURT. 
Osiminat Revision No, 1142 or 1920. 
January 7, 1921. 

Present ;—Mr. Justice Wilberforas, 
EMPEROR —PETITIONE& 
versus 
BUDHA—AcoussD—ResPonDENT, . 


Punjab Excise Act (I of 1914), s. 51 U'— Possession - 
of illicit liquor —Sentence, deterrent, necessary. 


In conviotions for manufacturing liquor contrary 
to law and being in possession of it, deterrent 
sentences are absolutely necessary. [p. 659, col, 1.] 

Jasa rasorèed by tha Sessions Judge, 
Sialkot, with his No, 13:-J of; 10th August 
1920, ` 
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FAOCTS.—The fasts of the ease are eon- 
tained in thefollowing grounds for.revision: — 

GROUNDS,—This is one of seven oases 
from village Dipoke, in Tahsil Zifarwal of 
this distriot, (7, e., Sialkot) in whieh the 
accused wera found in possession of laka, or 
ilieit liquor, when the raid was made on the 
villaga by the Revenue Assistant with tha 
help of Police Offisers on 3rd April 1920 ; and 
the faot that a large quantity of liquor 
was found, shows that extensive distillation 
was being carried on, and в deterrent 
sentence is, therefore, absolutely neesssary, 

There san be no doubt whatever as to 
the guilt of the accused, as the raid was 
carried out by a Magistrate and other 
offisers of position, 

The present Exoise Aot was passed evi- 
dently besause the old law was not suf- 
eiently deterrent ; and, for the reasons given 
in Emperor v. Sujan Singh (1), a mush severer 
Benfenge is гава for, 

Government has been put to heavy ox- 
pense over these oases, including the re- 
wards which are always granted, and the 
fines which have baen imposed are not 
likely even to sover that expense. 

The accused in this case was found in 
possession of 14 zesrs and 8 chitake of 
lahn, 

Sardar Bahadur Sardar Mehtab Singh, 
Publio Prosesutor, for the Petitioner. 

Lala Bishen Nath, for the Respondent, 

ORDER—The Sessions Judge of Sialkot 
has referred seven cases of conviction, under 
section 61 of the Exeise Agt, for the pos- 
session of a large amount of illicitly dis- 
tilled liquor, owing to the inadequasy of 
the sentences awarded, In each of these 
eases the acaused persons were sentenced 
to fines varying between Вз. 30 and Rs. 65. 
The Sessions Judge has referred to Emperor 
v. Sujan Singh (1) in whioh Sir Donald 
Johnstcpe held that in oonvistions for 
manufacturing liquor contrary to law and 
being in possession of it, deterrent sentences 
are absolutely necessary, acd that this was 
algo the intention of the Legislature when 
passing the new Hxsies Act. I agree with 
the Sossions Judge that the sentenses award. 
ed. were ridieulously inadequate, and should 
enhanss the sentenses and award substantial 


(1) 35 Ind. Cas, 486; 19 P, R. 1916 Cr; 41 P. W. В. 
1916 Cr.: 144P. L, R. 1916; 17 Cr. L, J. 310. 
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periods of imprisonment if the aonvistiona 
had not taken plaoo some seven months 
ago. In these sirsumstanses, I do not 
think it neeessary fo award any period of 
imprisonment, but enhanse the fine in eaeh 
саве to Rs. 200, orin default six months’ 
rigorous imprisonment in sll seven банов 
except that of Sundar and Faqir, two bro- 
thers, who were found jointly in possession, 
In their ease I епһапве the fine to Rs. 160 
against each of the aonviots, or in default 
three monthe’ rigorous imprisonment, 
Fine enhanced, 


PATNA HIGH COURT. 
Cerminat Revieton No. 573 or 1920. 
January 7, 1921. 
Present: - Mr. Justise Das and 
Mr. Justice Adami. 
RAMESHWAR SINGH-—PzrITIONER 
versus 

EMPEROR-—OeP»ostTE- PARTY, 

Criminal Procedure, Code (Act V of 1898), s, 342— 
Accused, exanvination of, before evidence for prosecution 
completed, effect of. 

The examination of an accused person before all 
the witnesses for the prosecution have been examined 
is illegal, as it contravenes the provisions of sec. 
tion 842 of the Criminal Procedure Code, and the 
illegality is sufficient to vitiate the trial. Lp. 660, col, 
1] 

Criminal ravision against the order, dated 
the 2nd Ostober 1920, of the Sessions Judge, 
Dharbange, dismissing the appeal of the 
aooused against his sonvietion and sentence 
by the Sub-Divisional Magistrate, Darbhanga, 
dated the 16th September 1920, 

Mr. J. N. Мата, for the Petitioner. 

The Assistant Government Advosate, for 
the Crown. ~~ 

JUDGMENT.—This application, in our 
view, is entitled to susceed on one point, 
namely, ihat the Trial Court has contraven. 
ed the provisions of section 342 of the 
Criminal Procedure Cade, 

It appears that on the 28th July 1920, 
the complainant and two witnesses on behalf 
of the complainaut were examined in chief, 
Charge was framed against the повпяей on 
that date and the aesused was examined 
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tinder the provision of sestion 349 on the 
the rame day. On the 2nd August the 
somplainant and his witnesses were oross- 
examined, and on the 13th September the 
Medical О®вег was examined on bekalf of 
the prosesution. It was urged before us, 
in the first place, that the Trial Court sbould 
have examined the accused роб only, after 
the examination.in-shief of the complainant 
and his two witnesses but after their arose 
examination and re-examination ; and, in any 
oase, the Court should not have put any 
questions to the aosured until all the wit- 
nesses, inoluding the Medical Officer, had been 
exemined in the ease. It is, in our view, 
unneeessary to deal with the first question 
which is of some doubt and difficulty, but in 
view of the desision in the oase of Raghu 
Bhumii v. Hmreror (1), the conviction is 
liable to ba set aside in view of the fast thst 
the Trial Court put questions to the accused 
persons before the Doetor was examined, 
It was urged on hebalf of the cpposite 
party that the whole objeot of putting ques- 
tions to the aeeused person is to enable him 
to explain any sirsumatanoes appearing in 
the evidenee against him, and tbe Trial 
Court sübetantially performed. its duty in 
putting questions to the .asoused persons 
after all the material witnesses for the 
prosesution Һай been examined. 16 was 
fürther urged that the medical evidense is 
purely formal evidence and as there is no 
sirenmstance in that evidence agninst the 
gseused person, the Court was within ita 
rights not to wait for that evidence. We 
do not think that this argument is admis- 
sible in view of the decision to whish we 
have already referred. Apart from that, 
we cannot sey, вв а general rule, that medical 
evidence is always formal evidence and 
where the Legislature rays definitely that the 
Court sball put questions to the accused рег: 
son generally on the ease after the witnesses 
for the prosecution have been examined and 
before he is called on for his defence, it is 
not an admissible argument that the Court 
may do so before all the prosecution wit- 
nesses have been examined. We would, there- 
fore, set aside the convietion of the petitioner 
and direot that he be re-tried aesording to 
lw. · · . 
E O-der rit aside, 

(1) 58 Ind. Cas. 49; 6 P. L, J. 450; 1 P. L. Т. 241; 

21 Or. І, 5, 705, 
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LAHORE HIGH COURT. 
GORI MINAL APPEAL No. 744 or 1920. 

ч January 6, !*21, j 
Present :—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Wilberforce. 
CHUNI LaL AND ANOTHER— APPALLANTS 
versus 
EMPEROAX—RzgsPoN"^ENT. 


Confession, when can be used against co-accused. 


The test as to whether the confession of an accused 
person can ba used as ayainst his co-accused is, 
whether the person making such confession could 


‘have been convicted on that confession of the crime 


with which he and his co-accused were charged. 
(p. 66°, col. 2.] 

Appeal from the order of the Sessions 
Judge, Jhelum, dated the 16th October 
1920. 


The Hon'ble Pandit Shes Narain, В. B., 
for the Appellants. 

Lala Jat Lil, R. B., Assistant Legal Re- 
membrancer, for the Raspondent, 


JUDG MENT.—The two appellants in this 
ease, Tara (hand and Ohuni Lil, have been 
oonvioted of the murder of their sister, 
Musommat Rakho, on or about the lst of 
May last, and have been sentenced to death 
subjest to the confirmation of this Conrt, 
The Assessora were unanimous in finding 
them guilty of the murder. We have heard 
their appeal argued by Mr. Sheo Narain 
and the sentenses cf death are before us 
for confirmation. The faote as given for 
the prosesution Ъгіє Йу are that Tara Chand, 
who isa Potwari of Pindi Kalu, was living 
there with his three sisters, of whom 
Musammat Rakhe, aged 13, was the eldest. 
His brother, Chuni La), who ів an ap- 
prentioe Paíwari, used to live with bim from 
time to time. The brothers had heard 
rumoura regarding the obaraster of their - 
si ter, and it ia stated that they were also 
unable to afford the necessary mney for 
effecting, her marriage. They, therefore, 
desided todo away with her. Early in the 
morning they persuaded her to come out 
with them on the pretense that they were 
going to their own villagé, and when they 
had reached a well about a mile from their 
village, they made her dismount from her 
pory ard Tara Chard ргсвевдей to kill her 
witha toka. After doirg so, her head wag 
severed from tbe body and the latter was 
thrown into the well, The head was taken 
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io a sand-hill about а mile away and 
buried thera, The hatchet with whish the 
murder was sommitted was thrown into a 
canal. There was no trace of the murder 
till the 10;h of May when the body waa 
found in the well and а report was made to 
the Police, bat no clue was fortheoming, 
Oa the 20ch of May Saltan Kap, Lamb rdar, 
informed the Polise that he bad heard that 
Tara Ohand and others had killed Mucam nat 
Rakho, An investigation then eommansad 
and Tara Chand took tha Police first to the 
spot where the skull was baried, then to 
the oanal where the іс: had boen thrown 
and, finally, be showed them some blood- 
stained earth near the wall in whieh the 
corpse had been found. Нә first appeared 
willing to make a confession bat changed 
his mind when brought up before a Magis- 
trate, 

His brother, Ohuni Lal, was arrested on 
the 26th of May and made а confession 
before a Magistrate on the 28:h. In this 
confession he stated the facis as desoribed 
above, The head and the body were not 
sapable of identifeation, 

We have first to aonsider the aonfession of 
Оһцаі Lil. In this he stated the annoyauae 
to himself and his brother at the immorality 
of their sister. Ha stated that Tara Chand 
proposed to do away with her, that he agreed, 
that they took her out on the early morning of 
the lat of May on the pretext that they were 
going to their own village, that, when they 
had reashed the well, Tara Uhand killed her 
with a hatchet, and that they then both 
proseeded to aonsaal the body and the head, 
Tais confession wai retracted before the 
Oommitting Magistrate aad tha Sassiong 
Judge, and Mr, sheo Narain urges that, 
being a retracted вопѓвавіоо, it should not 
bə considered as against eitner of tha ар. 
pellauts, He next urges that it eannot ba 
taken in evidence against Tara Ohand on 
the ground that Ohnni Lal did nos insalpate 
himself in the orime equally with his brother, 
Neither of these arguments appears to us 
to have any force, It is trus that in several 
judgments it has been held that it is unsafe 
to base a oonvistion meraly upoa a retracted 
confession, bab this proposition does not 
apply to the present ease, аз there are other 
strong’ circumstantial  piases of evidenss 
insalpsting both the 'appellaats, As for the 
gontention that the oonfession sannot be 
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used as against Tara Chand under the pro. 
visions of sestion 3) of the Evidenoa Aot, 
we again do not agree with the learned 
Counsel. The test in auch oases is, whether 
the person making such confession sould 
have been eonvictsd on that sonfession of 
the crime with whish he and his so-assnied 
were charged. in this oase Ohuni Lal 
clearly admitted a previous вооврігаву to 
murder his sister; he also clearly admitted 
that on the day of the murder she was takan 
out under a false pretext by himself and 
his brother and finally he eonfessed that he 
was present while his brother actually killed 
the girl. As Mr, Jai Lal for the Orown 
points out, it was not nese:sary for both the 
brothers to commit the fatal assault, and, 
moreover, they appear to have had only one 
hatchet between them. We hold, therefore, 
that the confession of Chuni Lal ean be taken 
in evidense against Tara Ohand, 

Tahera is good sirsumstantial evidense 
which leaves n> doubt as to tbe truth of 
Chuni Lal's sonfession. In the first plaoo, 
there are two witnesses, Diwan Ohand and 
Ladha Mal, who state that they saw the 
two brothers taking oat the girl on or about 
the Ist of May after which she was not seen 
alive, There is next good evideneo that 
Tara Chand when qaestioned about the dis. 
appearanse of his sister gave a false aosoun', 
namely, that she had gone off to her own 
village and died there, Moreover, neither of 
the brothera took any steps regarding the 
disappearanee of their sister. Next, there is 
good evidense of the dissovery of the skull, 
the hatahet and the blood.stained earth at 
the instaooe of Tara Ohand, This evidenss 
by itself is of great weight as against Tara 
Chand ae, knowing tha whereabouts of the 
skull, eto, he had no motive waatever, ag 
might be the oase with an ordinary stranger, 
to sonseal his kaowledge. It is impossible 
‘algo to understand how he could hava obtains 
ed his knowledge exoapt by participating in 
the crime. 

Mr. Sheo Narain addressed other argu. 
mants to us regarding the proseantion oase, 
Ia the first plase, he pointed out that it was 
admisted that the body and skull had not 
basn identified as of the mardered girl. This 
is correst, and was due to the decomposition 
which had set in. The point, howevér, is 
of small importanse in the present ease in 
the presense of the confession of Ohuni 
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Lal whieh we hold to be a true опе and of 
the other evidense in the osse. Regarding 
this sonfession, Mr, Sheo Narain brought it to 
our notice that Tara Chand also was brought 
before a Magistrate to confess bnt that it 
being explained to him tbat his confession 
would be used against him he withdrew. 
Counsel urges that if Chuni Lal had also 
been made to understand the result of his 
eonfession, Le would also have refused to 
make a statement. It ів lear, however, 
from the evidence of Sheikh Ali Muhammad, 
Magistrate, that all proper precautions were 
taken, that Chuni Lal was given a period 
of 15 or 20 minutes to think over his action 
after the departure of the Poliee and ‘hat 
Бе made his statement voluntarily. 

We .consider that there cannot be the 
elightest dcubt tbat the iwo appellants 
conspired together to murder their sister 
and did ro as has been found by the Sessions 
Judge. We, therefore, confirm their eon- 
vistions for murder, and, being unable to 
' find ару externuating circumstance in tbe 
6886 of Tara CEard, we confirm the sentence 
of death, In ihe ease of Chuni Lal, how- 
ever, we must take into consideration the 
fast that he isa youth ard was probably 
led away by his elder brother, and in his 
- eate we alter ihe rentenee to one of trans» 
portation for life. 


Sentence altered, 


PATNA HIGH COURT. 
CRIMINAL Mit CELLANEOUS Cass No, 66 
or 1920, : 

September 14, 1920. 
Present: — Mr. Justice Jwala Prasad. 
SHIVADHIN SINGH—Pertitioxer 

versus 
EMPBROR— Opposite Party. 
Criminal Procedure Code (Act V of 1898), s8. 284, 526 
—Application јот" transfer—LError of judgment, whether 
ground for directing transfer—Assessors, choosing of— 
Objection, whether can be luken, 


Mere errors of judgment, as,—refusing іо sunimon 
a prosecution witness! for cross-examination and 
insisting on his being summoned as a witness for 
the defence, or disallowing objections ав to the 
iness of a person to serve as an assessor, ог per- 
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mitting the proseoution to examine a witness in 
chief on the substantive case of the prosecution 
after the defence has disclosed its case in the cross- 
examination of the witness,—are insufficient, in the 
absence of prejudice in the Judge, to direct a 
transfer of the case for trial by some other Court ; in 
such circumstances as the foregoing, however, the 
accused is entitled to а trial de novo, [p. 665, col. 2.] 

Section 284 of the Criminal Procedure Code 
empowers a Sessions Judge to choose such assessors 
as he thinks fit from the persons summoned to act as 
such and there is no express provision for objecting 
to the selection of an assessor. But there is no 
reason why an objection of presumed or actual 
partiality should not be allowed, particularly when 
itis urged at the time of the selection of the 
assessor, [p. 665, cols. 1 & 2] 


Applisation for the transfer ofa Sessions 
case pending in the Court of the Sessions 
Judge, Monghyr, 


FAOTS appear from the judgment. 

Mr. S. N. Sahay (with him Babu J. N. 
Мата), ‘for the Petitioner,—The assessors 
ehosen are both tenants of the Gosnka 
Estate, whose Tahsildar was killed, and, 
therefore, the Court is not impartial. The 
opinion of the assessors is entitled to great 
weight and in ease of eonvietion it will be 
difficult to induce the superior Court to 
take a different view—oites Queen v. Кат 
Dutt Ohowdhry (1). 

The proseoution tendered P. W, Bansilal 
for oross-examination and after he was 
ercss.examined by the defence the learned 
Judge allowed the Publis Frosesutor to 
examine this  witness-in.ohief. This is 
illegal and has seriously  prejudised the 
defence. 

Mr. Manohar Lall (Assistant Government 
Advocate), for the Orown, reads section 284, 
Criminal Proesdure Code, The assessors have 
to be chosen asthe Judge thinks fit, But here 
the Judge considered the objection of the 
&osused as to the partiality of the assessors 
and overruled them. The High Court san- 
not interfere with that decision. Compare 
section 279— even a decision by a Judge as 
to tbe objection to a Juror is final, in a 
sase where the verdict of the Jury is binde 
ing on the Judge, a fortiori in trial by the 
aid of assessors, where their opinion is not 
binding on the Judge. The assessors chosen 
are respeotable men and their being tenants 
of small areas of land in a large estate 
should be no disqualifieation. They must bs 
presumed to give honest opinions, 


(D 28 W, В. 95 Cr. 
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As to the objection to the examination-in- 
chief of witness Bansilal, reads sestion 138, 
Indian Evidence Act. The Judge сап allow 
any question to be put in re examination, 
which is practically an examination-in-shief, 
The aceused have not been prejudiced. 
They oan cross-examine the witness if any 
now matter is introduced, 

In апу event, these are mere errors of 
сето and cannot justify а trans- 
er. 
Mr. S. N. Sahay in reply.—I admit ses- 
tion 284 says that the assessors shall 
be chosen as the Judge thinks fit, bnt 
this seetion does not control section 526, 
Criminal Procedure Code. If the High 
Court is satisfied that the assessors are not 
impartia], then I am entitled to a transfer. 
The accused can have no confidence in sush 
a tribunal. 

JUDGMENT.—This is an application for 
transfer of a Sessions Trial pending 
in the Court of the Sessions Judge of 
Monghyr. 

The petitioner, Sbivadhin Singh, along 
with others waa plased on his trial before 
the Sessions Judge of Monghyr for having 
sommitted riot in the eonrse of which one 
Rajdhari Lal, Tahsildar of the Goenka 
Estate, was killed. There was, therefore, 
a charge also under eestion 304, Indian 
Penal Ccde. 

The trial commenced on 27th August. 
The Oivil Surgeon, as Superintendent of the 
Monghyr Jai), reported that one of the 
acoused, Bacha Tiar, was ill and was unable 
to attend the Court. The remaining accused 
applied for an adjournment of the oase so 
that there might not ke a separate trial 
and consequent double expense and haras- 
ment io them. This petition was rejected 
and the trial proseeded. 

Six asseesors were summoned for the day: 
(1) Baij Nath Mahto (2) Jamna Matho, 
(3) Krishan Dayal Bhagat, (4) Mahadeo 
Choudhury, (5) Professor P. G, Dutt and 
(6) Ram Prasad Singh. Мов. 1 and 6 did 
not appear. Professor P. G, Dutt did not 
understand Hindi, Ont ‘of the remaining 
three assessore, the learned Sessions Judge 
selected Jamna Mahto and Krishna Dayal 
Bhagat, The acsused objeated to the selea- 
tion of Jamna Mahto as ап assessor on the 
ground that he was on intimate terms with 
Kedar Nath Goenke, proprietor of the 
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Goenka Estate, and master of the man who 
was killed, and that another assessor out of 
those present be seleoted. The learned 
Sessions Judge asked the assessor abont this. 
He denied being intimate with Kedar Nath, 
but admitted that he was a, tenant of the 
Estate. The learned Sessions Judge over- 
ruled the objeotion. 

The petitioner then applied for post- 
ponement of the oase to enable him to move 
the High Court for & transfer, This 
petition also was rejected with the observa- 
tion "Shivadhin Singh has plenty of time 
to move the High Oourt before I reach the 
stage (if І ever reach it) of calling upon him 
for his defence.” 

The trial proceeded on. In the sourse 
of the trial the Publis Proseeutor tendered 
a prosesution witness, Bansi Lal, for aross- 
examination. The witness was eross-examin. 
ed on behalf of the aeoused. Instead of 
confining himself to questions arising out of 
the cross examination, the Рабів Prosecutor 
was permitted by the learned Sessions Judge 
to examine the witness de novo as a prineipal 
witness on behalf of the prosseution with 
leave to further oross-examination by the 
acoused, 

On the 4th of September the medioal 
witness, Charu Chandra Sur, failed to attend 
though summoned by the Sessions Court, 
His evidence was admitted under seotion 509 
of the Code of Jriminal Procedure in spite 
of tbe objeotion by the asansed that no 
opportunity was given to them to oross- 
examine the witness. The Court directed 
that the witness be summoned for the 
defence on the !8th September, but the 
aseused refused to have him as their own 
witness, ; 

The prosecution evidence olosed on tbe 


. 4th of September and the accnsed were 


ealled upon to enter on their defence. 

The petitioner filed another petition im- 
pugning the impartiality of the second 
assessor Krishna Dayal Bhagat upon the 
ground that he was also a tenant of the 
Goenka Estate, It was further stated that 
both the assessors were patting up in the 
Dharamsala of Kedar Nath Goenka and 
were having sommunication with the opposite 
party. + 

The petitioner waa granted time by the 
learned Sessions Judge to move this Court 
for a transfer of the ease, The application 
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was prepared on the 3rd September and was 
filed on the 6th. The allegations made in 
the petition of the th September betore the 
learned Sessions Judge were subsequently 
set forth in a supplementary petition filed 
on the llth September. On the aforesaid 
allegations the petitioner aske the Court to 
transfer the oase from the file of the learned 
Sessions Judge. 

The learned Sessions Judge has submitted 
a report upon the allegations made in the 
first petition for the transfer. No report 
sould be had from him on the supplement. 
ary petition, as that was filed on the llth 
September after the report of the Sessions 
Judge was transmitted. The learned Assis. 
tant Government Advooste was given а вору 

. of the petition of the llth September, 

The allegations set forth in the first peti- 
tion are almost admitted, exeept that the 
learned Sessions Judge aovld not verify the 
allegation as tothe Assessor Krishna Dayal 
Bhagat being a tenant of the Goenka Estate, 
inasmush as that witness was not present in 
Court having been summoned for the 13th 
of September, the date fixed in the sase. 

The prinsipal allegations set forth in the 
second petition of the 11th September are 
borne out by the order-sheet and, therefore, 
do not require any further investigation, 

The grounds urged for the transfer on 
behalf of the petitioner may be summarised 
a8 follows:— 

(1) That the assessors are not impartial 
and ere interested in the result of the oase in 
favour of the proseeutiop, they being tenants 
-of the Estate whose Tahsildar was killed, 
The eonstitution of the Court was, therefore, 
illegal and irregular. 

(2) That the learned Sessions Jndge eom- 
mitted grave irregularity in sllowing the 
prosecution witnese, Bansi La), to be examin- 
ed-in-shief by the Publie Proseeutor after he 
was cross-examived on bebalf of the accused 
on being tendered by the Publis Pro:ecutor. 
This has prejudiced the aseneed in the 
defence. 

(3) That the learned Sessions Judge has 
illegally admitted the evidence of the 
medion] witnese, Charu Ohandra Sur, under 
sestion 509 of the Code of Uriminal Proce- 
dure withont giving an opportunity to the 
accused to o:0ss-examine him. 

The sonsideration of the &forera'd grounds 
becomes immaterial in view of the faot 
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stated by the learned Sessions Judge in his 
letter of the 9th September 1920 that the 
defense have given a list of 50 witnesses 
and that it would not be possible for the 
learned Sessions Judge to finish the trial as 
he is about to go on leave on Ostober Ist 
aud the attempt of the aconeed to seaure 
de novo ‘trial will doubtless smueseed. This 
apprehension was also felt by the learned 
Sessions Judge on the 27th August when be 
commensed the trial, for he noted in the order» 
sheet of that date when Sbivadhin applied 
for time to move this Court for a transfer, 
that Shivadhin had ample time to move the 
High Court before he would ever reach the 
stage of ealling upon him for his defence, This 
ia also obvious from the third objection of the 
aconsed referred to above whish must prevail 
for the Dootor will have to be sross-examined 
by the aeeused. No doubt, seotion 509 of 
the Ocde permits the deposition of a medical 
witness taken in the Commitment Oourt to 
be given in evidence at the Sessions trial, 
but that is subject to the sondition that the 
acoused should have been given full oppor- 
tunity to cross-examine the witness and the 
Court may, if it thinks fit, summon and 
examine aneh а witness as to the subjeat. 
matter of his deposition. -In the present 
ease the acoused reserved the sross-examina« 
tion of the witness in the Commicment 
Court whioh apparently was allowed and 
the witness was summoned by the Sessions 
Court to give evidense on behalf of the pro- 
sesntion, Although, therefore, the asoused bad 
an opportunity of oross-examining the witness, 
they reserved it with the leave of the Magis. 
trate for the Sessions Oourt, The Sessions 
Ccurt also apparently confirmed this, inas- 
muoh as it summoned the witness whioh 
would not have taken plase if his evidence 
in the Commitment Court was to be accepted 
without any opportunity of eross-examinae 
tion being given to tke aosused. Though, 
therefore, the evidence already recorded 
might have been rightly admitted under 
section 50-, tbe asaused had s right to 
eross-examine the witness and the Court was 
apparently in error in refusing to summon 
the witness when he did not attend on tbe 
4th September and insisted upon his being 
called as a defense witness. 

As to the second objection, namely, that 
Bansi Lal should have been allowed to be 
examined-in-chief by the Public Prosesutor, 
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a referenes may be made to sestion 139 
of the Evidenee Ast which laya down the 
order in whish the witness should be erosa- 
examined and reexamined. After the 
sross-examination of the witness on behalf 
of the sconused the reexamination would 
ordinarily ba dirested to the explanation of 
the matter referred to in the eross.examina- 
.tion, No donbt,a new matter may by the 
permission of the Court be introdneed, with 
leave to the other side to sross examine 
the witness upon tbat matter. Bat this 
cannot possibly entitle the prosecution to 
examine in-ehief on the substantive case of 
the pro:eontion after the defence has diaclosed 
its ease in the cross-examination . of tha 
witness. The procedure adopted by the 
learned Sessions Judge was, therefore, 
irregular and prejudicial to the asoused. 

As to the first ground referred to above, 
namely, that the assessors were not properly 
selected,in spite of their having been challeng- 
ed by the aseused then and there, I think 
there is much substanee in it. Great weight 
is attached to the opinion of the assessora 
and the asoused is entitled to an impartial 
and unprejudieed opinion. in the case of 
Queen v..Ram Dutt Chowdhry (1) Jackson, J., 
in agreement with the opinion of 
Woodrcffe, J., beld that the assessorsshould be 
selected judisislly aod with great caution: 
The opinion of the assessors in that oase was 
disoarded upon that ground. The learned 
Judge himself is oonseions of this principle 
when he says that he is always ready to 
listen to any reasonable objection to the 
selection of an assessor. The assessors in the 
particular oase may not be intimate personally 
with the present proprietor Kedar Nath 
Goenka, it is admitted that the manager of 
the Estate, who isa relation of the proprie- 
tor, is naturally taking keen interest, as 
stared by the Jadge, on behalf of the 
prosecution inasmush as the Tabsildar of that 
Estate wes killed in the riot, The assessors 
are the aomitted tenanta of the estate. This 
in itself is a Soffisient ground for the acoueed 
to mistrust the impartiality of the sesessors 
and the relatiorship of landlord and tenant, 
or of master and servant ereates an insapasity 
in в person to sit asa Judge or an assessor 
in & sase. No doubt, section 284 empowers 
the Judge to shoose sush assessors as he 
thioks fis from the persons sammoned to aat 
вв such aud;there is no express. provision 
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for objesting to the selection: ` of 
an assessor as is in the oase of jurors under 
seation “278 of the Code of Criminal Prose- 
dure, But there is no reason why an objestion 
of presumed or astual partiality should not 
be allowed, particularly when it is urged at 
the time of the selestion of tho assessor. I 
am fally alive to the distinetion made in the 
Code between the seleetion of the assessors 
and the jurors whieh is based upon the 
principle that the opinion of the jurors is 
final and binding upon the Judge, whereas 
that of the assessorsis not, Yet, as observed 
above, the opinion of the assessors ja of great 
valus both to the Judge who tries the case 
and to the superior Оопгів. It is, therefore, 
necessary as an elementary principle that 
they should be above suspicion. The reason 
stated by the learned Sessions Judge why 
the third assessor, even if selected, would 
have been insapable of asting as anoh would 
apply with equal, if not greater, foros to the 
other assessors seleoted by him. The learned 
Sessions Judge reports that be has now dis- 
covered that the third assessor, Mahadeo 
Choudhury, wasa oaste-man of the авопвей 
and hence it would have been a valid objec- 
tion to his being appointed аз ап asaesaor, 
This connection is disputed by the defence, 
Accepting 16 to be correst, if it wasa valid 
objeotion on behalf of the prosesution to 
Mahadeo Ohoudhury socting aa an assessor, 
the fast that the other assessora were 
tenants of the Goenka Hstate was still more 
objestionable from the acoused’s point of 
view. 

There is, however, no prejudise in the 
mind of the learned Sessions Judge himself, 
who appears to have been sompelled by the 
eireumstanses to select the аввевзогв who 
were present on the date; пог is there any 
prejudice in him shown from some of the 
irregularities noticed above in the oonduot of 
the trial They were mere errors of judg. 
ment. lt further appears that the learned 
Sessions Judge permitted the aosused to 
cross examine Bansi Lal after the examina: 
tion by the Public Proseautor and that he 
directed the medical witness to be summoned 
forthe defense. I do not, therefore, think 
that a suifisient aase has been made for 
taking the ease out-of the hands of the 
lsarned Sessions Judge and to transfer it to 
some other district. But 1 do think that 
the acoused are entitled to be tried de nove 
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after the selestion of independent assessors, 
and, if the learned Sessions Judge will not be 
able to complete the trial, as it is apprehended 
оп asaount of Bia going on leave on Oetober 
186, the oase will be tried de novo by his 
80060880г, 

Order accordingly, 


LAHORE HIGH OOURT, 
Cerminat, Revision Permon No. 621 or 1920, 
Desember 23, 1920. 
Present:—Mr. Justice Shadi Lal, 

Chief Justiae, and Mr. Justioe Broadway. 
.KHANOON RAM — Cosvicr— PETITIONER 
versus 
EMPEROR—ReEsporpens. 

Penal Code (Act XLV of 1860), в, 451—House 
trespass by night with intent to commit adultery— 
Consent or connivance of husband—Presumption, 


A man who enters the house of another at night 
with intent to commit adultery with his wife is guilty 
of an offence under section 451 of the Penal Code, 
and if,in such a case, it is shown that the husband 
svasat the time of the ocourrence absent from the 
house in the legitimate pursuit of his occupation, it 
may safely be presumed that he neither consented to 
nor connived at any adultery or immorality on the 
part of his wifo. 

Petition, under seetion 439, Criminal Pro- 
eedure Code, for revision of the order of 
the Sessions Judge, Multan, dated the 20th 
Maroh 1920, affirming that of the Magistrate, 
First Olass, Alipur, dated the 23rd February 
1920. 

Lala Har Gopal, for the Petitioner. 

Mr. B. A. Herbert, Government Advocate, 
for the Respondent, 

JUDGMENT.—Khanoon Ram waa tried on 
a eharge under section 457, Indian Penal 
Code, it being alleged that, on the night 
between the 31896 January 1920 and Ist 
February 1920, he had broken into the house 
of Ghulam Haider at Dadarwala and had 
stolen therefrom certain ornaments. Khanoon 
Ram pleaded that be had gone to the 
house of Ghulam Haider on the night in 
question at the invitation of Musammat Phulo, 
the wife of the said Ghulam Haider, in 
order to bave sexual intercourse with " 
her. The Trial Court found that Khanoon 
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Ram bad gone to the house іп question to 
visit Musammat Phulo, and held that, by 
so doing, he had committed an offence 
under sestion 451, Indian Penal Code, and 
convisted him acsordingly, Khanoon Ram 
then. preferred an appeal to the Sessions 
Judge who, however, agreed with the Trial 
Court and maintained the conviction, 
Khanoon Ram then preferred this petition 
under gestion 439 of the Criminal Prosedure 
Oode to this Conrt through Mr. Har Gopal, 

The learned Vakil relied on Brij Basi 
v. Queen-Empress (1), and sontended that 
before a conviction under seotion 451, Indian 
Penal Code, eould be had, it was essential 
to prove that the husband of the woman 
had neither consented to nor sonnived 
at the adultery, the commission of whioh was 
the objeot of the visit. 

It appears that the husband of the 
woman, Ghulam Haidar, isa Havaldar Major, 
and when this oseurrnese tock plase was 
away on duty ut the Dbond Cantonment. 
In these sirsumstanses, we do not think it 
necessary to express any opinion as to the 
eorrestness or otherwise of the desision in ` 
Erij Basi v, Queen-Emprees (1). ln our 
opinion, in а ease where it has been 
shown that the husband was absent in 
the legitimate pursuit of his ocoupation 
it may safely be presumed that such husband 
neither eonsented to nor sonnived at any 
adaltery or immorality on the part of his 
wife. It seems obvious that he would be 
wholly ignorant of what was going on in his 
house and that, therefore, he could neither son- 
sent to nor connive at the same. We, therefore, 
see no reason to interfere with the conviotion, 
With regard to the sentence, in the ciroumst. 
anoes we oonaiderithat the period already under- 
gone by the petitioner will suffise, and we 
accordingly reduce it to that period. Khanoon 
Ram will be diseharged from his bail, 


f Order accordingly. 
(1j 19 A. 74; А. W, N. (1596) 178; 9 Ind, Deo, (х. 8.) 
49. 
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PATNA HIGH COURT. 
ORIMINAL Appeal No. 161 or 1920. 
August 25, 1920. 

Present 1— Mr. Justioe Jwala Prasad. 
HARDEO SINGH AND OTHERS— ACCUSED 
-~ APPELLANTS 
versus 


EMPEROR— RESPONDENT. 
Penal Code (Act XLV of 1860), ss. 149, 430, charges 
under, facts necessary to substantiate. 


In order to substantiate a charge of arson under 
section 480, read with section 149, of the Penal 
Code, it is necessary to find that either from the 
inception or at any stage of the occurrence the 
accused were actuated by the common motive to 
set fire to a house, or that they knew that such an 
offence would be committed in prosecution of the 
common object, Their mere presence, unless they 
did something to aid and assist the principal culprit, 
would not make them guilty. [p. 668, col, 1.] 


Criminal appesel against the order of the 
Additional Sessions Judge, Saran, dated the 
19th July 1920, in a trial with the aid of two 
Assessors, 


Messrs, G. C. Pal and Ram Prasad, for the 
Appellants. 

The Assistant Government Advocate, for 
the Crown. 


JUDGMENT.—The petitioner No, 1, Har- 
deo Singb, has been 'oonvieted by the Ad. 
ditional Sessions Judge of Saran under 
sation 436, and the other petitioners under 
seotion 436, read with section 149, Indian 
Penal Code, Hardeo has been sentenoed to 
4 years rigorous! imprisonment under seotion 
486, and the rest to 4 years! rigorous im- 
prisonment under section 436, read with 
Eeotion 149. No separate sentence has been 
passed under section 147. The origin of the 
oosurrenee is said to be an indesent beba- 
viour cf the accused, Banarasi Bherihar, 
in having out jokes with one Musammat 


Deokalia, and assaulted her while she 
was seraping grass in a field on the 
morning of the 28th February. She oom: 


plained of it to her cousin, Alam Dhunia, P, 
W. No. 1, who went to Banarasi for remon. 
strating with him. He found Banarasi and 
his father, Lal Behari, and the other three 
aooused, Hardeo Singh, Isri Singh and 
Bishun Dayal Singh. Alam remonstrated. 
The accused did not like the remonstranse 
and abused and assaulted Alam. Alam eame 
away. The asoused then are said to have 
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gone to the house of Alam in the afternoon 
and found Musammat Khedia, sister of Alam, 
at the door feeding the cattle. Now, somes 
the real part of the osourrənoe which ів 
stated by Musammat Khedia in the following 
words :— 


" On a Saturday abont 4 months ago, Or 
a little over, in the afternoon I was at my 
door feeding my cattle. At that time Hardeo 
Singh, Bishundeo Singh, Isri Singh, Lal 
Behari Bherihar and Banarasi Bherihar 
eame to my door. They were all armed with 
laihis. Hardeo asked me where Alam had 
gone. I said he had gone to the factory. 
Then Hardeo exolaimed “ Betichode kothi 
gelaye, set fire to his house." Then, he took 
& handful of straw from my bundle lying 
there and lighted it at the Bhusar olose by. 
He then set fire to the south west oorner of 
of our palani. The other four persons stood 
near with lathts in hand...........Khobari, 
Walait, Jokhan Singh, Bhulai Jolha were 
present when Hardeo asked me where Alam 
was. Hardeo asked me that muoh and 
nothing further. I told him that he had 
gone to Ко? and I did not tell them any- 
thing further, This was the only sonversa- 
tion that passed between me and the asoused. 
The вовпвей had no talk with any of the four 
persons named above (Khobari and others) 
The four persons did not stop Hardeo. I did 
not tell Hardeo to desist. The four persons 
thought that Hardeo might not actually put 
the fire, The four persons first threw dust to 
put out the fire. They went to fetch water 
vessels but the palang was burnt down in the 
meantime. Many people same after. The 
five aoouged had run away immediately after 
the fire was set. The fire had not extended, 
say, beyond 1 and 2 oubits or so when they 
ran away. I did not particularly notiee on 
whioh side Hardeo was facing when he set 
the fire; nor whioh side the other four were 
facing just at that time, The four persons 
aforesaid raised a hulla that Hardeo and 
the rest ran away setting the house on 
fire. 


The learned Sessions Judge has ascepted 
it, and I have no hesitation in agreeing with 
him. It is supported by reliable evidence 
and is eorroborated by gireumstanees, It is 
not nesessary, therefore, for me to enter into 
a detailed discussion of the evidenee in the 
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саве, nor will 16 be profitable to answer in 
detail the sritisisms of Mr, Pal impugnipg the 
probability of the story. I am not impressed 
with Mr. Pal's sriticisms and 1 would, there- 
fore, take the story of the prcsesution to be 
true in the main. 

The ваве against Hardeo Singh, no doubt, 
із definite aod bas baen olearly established. 
The eonviction under section 436 із aasord- 
ingly unassailable and must be upheld, 

As regards the other four ascused, the 
evidence set forth above by Musammat 
Khedia falls short of bringing the sharge 
home toth3m. The learned Sessions Judge 
has sonvisted them cf rioting with the 
common object of committing the offense of 
arson under section 147 and also the offence 
of arson itself under seetion 436, read with 
section 149, of the Indian Penal Code, they 
themeelves not having taken any direst part 
in setting fire to the house of the oomplain- 
ant. In order to substantiate the sharges 
against (ha accused, it was neaessary to find 
that, either from the inception or at any stage 
of the oacurrenoe, they were actuated by the 
common motive to set fire to the house of the 
eomplainant or that they knew that such an 
offanca would ba committed in рговеообіоп 
of the common objeot, 

The learned Sessions Judge has devoted 
his entire jadgment to the discussion of the 
assault on Deokalia, the aubsequent remon- 
stranse by Alam and to his house having been 
set fire to. He has repelled all suggestions 
made by the defence impugaing the verasity 
or probability of all tha insidents conneoted 
with tbe arson. The result of his delibera. 
tion has no doubt led to the oonolasion to 
quote hia own words “this ease... ... ... boars 
the stamp of truth." Bat there is not.a 
single word in bis juJgment toushing the 
part taken by any of the four acoused, exaept 
Hardeo, in the insendiarism. He has not 
said that they came with Hardeo with the 
intention of setting fire to the house cf the 
complainant nor that they in any way 
ensouraged, aided or abetted him in his 
nefarious ast, » He has not given any data 
for his fiading whieh he has reaorded at the 
sooclasion of his judgment in th» following 
words— Lam coonvinsed that all the five 
assnsed persons formed themselves in an 
nolawfal assembly and determined to sommit 
arson,” What was the motive of the aasused 
until Hardeo exolaimed to set firo to the 
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house, is envelo;ed in mystery, All that we 
know i$ thas the five asoused persons same 
to the bousa of Alam, aud their motive, if it 
is to be gathered from tha first overt aet of 
theirs, was simply: to enquire ag to where 
Alam was, for that was the first question put 
to Khedia by Hardeo, Wa do not definitely 
kaow for what purpose that enquiry was. It 
might be to punish him further for bis 
insolenae and impertinence in going to them 
and remoastrating against the misbshaviour 


-of Banarasi and that they were not contented 


with the assault already dealt to him in the 
earlier part of the day. It might be, аз 
suggested by the learned Assistant Govern- 
ment Advocate, that, somehow or other, they 
got soent of Alam’s having gone to the 
factory to somplain to Mr. Wintle of the 
ill-treatment he had received at the hands 
cf these persons and hence they went there 
to ascertain the truth. We shall never bs 
able to find ont what their real objeot was, 
Вә that ав it may. Certainly, their objeot 
was not to net fire for we do not find them 
having gone there prepared to set fire to the 
house. No material for setting tha house on 
fire, nor even a matoh-stick was with them 
as usually is expected when one goes to set 
fire to the house of another. 

The prosecution oase is that they came, 
enquired of Alam, and when they learnt that 
he had gone to the factory, Hardeo was 
exasperated, for he took it as an insolent act 
on the part of Alam having gone to somplain 
to Mr. Wintle against him. In the exoite- 
ment of the а упер, he sudden!y exclaimed 
“sot fire to the house.” Whatever might 
have baen their motive in assompanyiag 
Hardeo to the house of Alam either to’ punish 
him further than what they had done in the 
morning or to enquire of what he was doing 
thera is certainly nothiag to show that they 
partisipated in the motive that suddenly seized 
Hardeo, namely, to set fire to the house, Tat 
it was a sudden impulse of fIardeo himself ia 
oleac from the fact tnat he had not with him 
the assessories fo carry into exesu:ion his 
insendiary intention, which sertainiy would 
have bsen the case, if he had coma with the 
delibsrate motiva of settiag fica to the house 
of the complainant, Thera is nothing to 
show that the companions of Hardeo, the 
appellants before и>, in any way ensouraged 
KHarleo or took part in it. 

The aot of Hardeo was 80 чш that all 
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present were stunned. Khobari, Walait 
Jokhan Singh, Bhulai Jolha were interested 
in stopping the nefarions aet of Hardeo, 
remained at а distanse standing where they 
were, and they did not realiza that Hardeo 
was really serious in his exolamation. Why 
should not the same benefit be given to the 
eompanions of  Hardeo. They, like the 
four persons of the somplainant’s side named 
above, might not have taken Hardeo to be 
вегіоов їр his intention, They did not in 
any -way, not even by gesture, or said to have 
approved the action of. Hardeo. All that 
they did, was to run away after the 
honse was set fire to. This was not an 
unnatural sondust on their part as they were 
the sompanions of Hardeo. Even if they did 
not disapprove of the aet of Hardeo or 
prevented him from oarrying it out, they 
eculd not be held guilty of abetting the 
offense of aettirg fire to the house. They 
cannot be guilty by their mere presence 
unlessthey did something to aid and assist 
Hardeo in his act. The weighty words of 
Glover, J.,inthecase of Khajah Noorul Hossein 
v. О. Fabre Tonnerre (1) would seem to ех. 
astly fitin with the facts of this ease. The 
words are: " From anything to the contrary to 
be found in the evidence, Nurul Hossein might 
have been unable to interfere from want of 
time as well as from want of inclination.” 
These persons have not been sharged with 
theabetment of the offense; nor, as shown 
above, they sould be sonvisted of abetment 
even if they were oharged with it; far less 
then they oan be aonvicted of having a 
eriminal intent and a common objest of 
setting fire to the honse of the complainant 
along with Hardeo. Hardeo was only res. 
ponsible for the ast committed by him in the 
heat of the moment. They sould not possibly 
know that Ре would set fire to the house, The 
case against the others is not proved. The 
assessors were doubtful as to whether the 
ease is true or false, Their verdict will, 
therefore, be construed in favour of the 
accused as one of “not gnilty" and the 
learned Sessions Judge ought to have given 
tke benefit of that verdict to the aceused, 
c(hsr than Hardeo, Disagreeing, therefore, 
with the view taken by the learned Sessions 
Judge, I set aside the sonviations under all 
the heads of charges of the aforesaid four 


(1) 24 W. Б, 26 at p, 28 Or, _ 
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persons, leri Singh, Bisundep Singh, Lal 
Behari and Banarasi Bberihar, They will 
be acquitted and set at Jarge. 
Tbe eonvietion and sentence of Hardeo are 
affirmed, 
Conviction cf 4 accused set aside: 
Conviciton of one affirmed. 


LAHORE HIGH COURT. 

Crimtnas Revision Peritios No, 1397 
oF 1920, 
January 14, 1921, 
Present : — Mr. Justice Abdul Raoof. 
HARNAM DAS alias HARNAM 
SINGH—Perivioner 
161848 
EMPEORR — В, зромрент, 
Criminal Procedure Code (4ct V of 1898), s, 110, 
proceedings under, when to be taken. 


Proceedings under section 110 of the Criminal 
Procedure Code, are not intended to enable the 
Police to get а person sent to wail where sufficient 
evidence is not forthcoming to prosecute him for 
any specific offence. Such proceedings should be 
taken with great care and caution (p 67C, col. 2.] 


Petition, under section 439 of the Criminal 
Peosedure Code, for revision of the order of 
the District Magistrate, Amirtsar, dated the 
5th June 1920, affirming that of the Magis. 
trate, Firat Class, Amritsar, dated the 3ist 
Marsh 1920, Р 

Messre, Ganpat Rat and Badri Nath Kapur, 
for the Petitioner. 

Mr. Mackay, for the Government Advosate, 
for the Respondent, 

JUDGMENT.—Harnam Singb, petitiorer, 
has been convicted under seotion 110, Crimi. 
nal Prosedure Code, and has been ordered to 
give security to the extent of Rs. 3,000, 
with two sureties in the hke sum. 

The evidence against him consisted of ten 
persons. The witness No, 1 is a Sub.Inspeo- 
tor of Police; witness No.3 is also a Sab- 
Inspector of Polise ; Bodh Raj is also a Sub. 
Inspector of Police; witness No." 2, Kashmira 
Singh, isa Professor of the Kbalea College, 
Amritrar ; witness No. 5, Sher Singh, is а 
Znildar ; Suchet Singh ia a Lambardar ; Said 
Ahmad is в Sub Inspeetor of Police ; Ajapal 
Singh is a Zaildar; Jawala Singh is a Lambar. 
dar; and Miban Singh is a Sufedposh, Now 
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the witnesses Nos. 10, 9, 8 and 7 prastisally 
gay nothing whieh may establish a case 
under seetion 110. They all speak to the 
incident of a theft of buffaloes at the Khalsa 
College and in eonnestion with that insident 
they say that they had heard that the 
buffaloes had been taken to the petitioner, 
Harnam Singh. They profess no personal 
knowledge and ean swear nothing specific 
against the petitioner. The several Sub- 
Inspestors also depose to the theft incident 
at the Khalsa College and state in sonnes- 
tion with it that they also heard that Harnam 
Singh had had reputation of being the re- 
eeiver of stolen property. Karm Ilahi and 
Bodh Raj, witnesses Nos, З and 4, certainly 
speak as to oertain other matters in oonneo- 
tion with whioh 16 was ramoured that the 
petitioner was suspected as Reseiver of stolen 
property. Ofly one witness has deposed 
to a ease in which some stolen horses 
were recovered back throngh Harnam Singh 
on payment of bhanga. 

The evidence of Professor Kashmira Singh 
has been mostly relied upon by both the 
Courts below in convicting Harnam Singh 
under sestion 110, І have carefully examin- 
ed the evidenee of the Professor and all 
that he stated was that a number of buffaloes 
were stolen from the dairy of the Khalsa 
Collage and. that the dairy-men told bim 
that servants of Harnam Singh had stolen 
them. The Professor also stated that he had 
heard rumours about Harnam Singh being 
& receiver of stolen property. Questioned 
as to the source of his knowledge he found 
himself unable to give any definite informa- 
tion. He sould not name the persons from 
whom such information had been received 
by him. 

The proseoution mostly depended upon 
the evidence of the Police witnesses. Even 
they were поё able іо make out a satisfactory 
ease under seoticn 110, Criminal Prosedure 
Code. It has not been shown that Harnam 
Singh was ever sonvieted of theft or even 
tried for sueh an offence, Itis поб shown 
that any stolen, property was ever tecovered 
from his house. Is it possible upon this 
evidenee to hold thathe is a habitual offender 
and receiver of stolen property? It may 
be said that the witnesses Nos. 5, б, 8, and 
10 being Zaildars and  Lambardars are 
respestable and independent witnesses but 
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praatieally eomes £o nothing. Оа the other 
hand, a large number of witnesses wera ex- 
amined for the defense, insluding Lambirdars 
and Sufedposhes. They were equally respsst- 
able and men of position. Thera is no reason 
why their evidenss should not be accepted 
as against the evidense ofthe proseeution 
witnesses. This was not a ease in whieh 
the Magistrate should have passed orders 
under section 110. If there wasany trath 
in the allegation that a theft of buffaloes 
in the Khalsa College had been committed 
by the servants of Harnam Singh or by 
Harnam Singh himself, why wera not these: 
people prosecuted for oommitting theft? 
Proseedings under gestion 110 are to be 
taken with great ваге and oaution, They 
are not intended to enable the Polisa to 
get & person sent to Jail where it eannot 
find sufficient evidence to prosasute him for 
any speoifis offence. 

For the reasors given above, Í allow this 
pstition for revision and set aside the order 
passed under section 110, Criminal Prosedure 
Uode, against the petitioner. The sesurity- 
bond, if already exesuted by the petitioner, 
shall be cancelled. 

Order set aside, 


MADRAS HIGH COURT. 
Овіміхаг Revision Casu No, 539 or 1919. 
CRIMINAL Revision Petition No. 458 or 


July 30, 1920, 

Present :—Mr. Justise Odgers. 
ATHIMOOLAM PILLAI AND OTHERS 
AcOUsED— PETITIONE RS 

' 1ersus 
PALANIANDI AMBALAM 

` ——OomeLalnanT— ResPONDERT. 

Penal Code (Act XLV of 1880), s 480—Mischief— 
Damming water channel. and diverting water— Wrong. 
ful loss—Offence—Revision—New point, whether can 
be taken, 


` Accused, without any sort of right, dammed up the 
water of a supply channel, and opened ‘a diverting ' 
channel; and were convicted of an offence under 
section 480 of the Penal Code: 

Held, that the act of the accnsed showed an 
intention to cause wrongful loss, and that they hai 
been rightly convicted, ' : 


Vol, LX) 
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A point not urged in the lower Court, and not 
taken in the grounds of an application for revision, 
cannot be raised at the hearing of the application. 


Petition, under seetions 435 and 439 of 


the Code of Criminal Prosedure, 1898, 
praying the High Oourt to revise the 
judgment of the Court of the Sub-Divi- 
sional First Class Magistrate, Devacotta, in 
Criminal Appeal No. 14 of 1919, preferred 
against the judgment of the Court of the 
Spesial Seaond Class Magistrate, Ramnad, in 
Calendar Case No. 11 of 1919, 


Dr. 8. Swamenathan, for the Petitioners. 
Mr. A, Narasimha Atyar, for the Publis 
Prosesutor, fcr the Orown. 

-Messrs, R. Sadagopachartar and V, К. 
Venkatarama Атуат, for the Complainant, 


ORDER,—This isa dispute between neigh 
bouring villagers. There is a supply ehannel 
(A9 and A5) flowing from the Terbogi 
“Kanmoi” tothe Konjani “Kanmoi’’, The 
ryots of the Sathamangalam | Kanmoi" 
and the aesused in this oase are charged 
with damming A2—A5 at plase B in the 
plan and slearing or making a channel B— Ві 
and thereby diverting the wa.er flowingin 
(A2-A5) and so guilty. under seotion 430 
Indian Penal Code. 

Dr. Swaminathan, for the  aceused (ap- 
pollants) urges that the channel, AB— AH 
is nof a supply shannel, secondly, that 
this isa matter for the Civil Courts, and, 
thirdly, that the eleménts fof the offence of 
mischief are not present here, 

There is nodoubt that A2—A5 is a supply 
ehannel, that is fonnd by both Courts and 
is also established by Exhibit А whereby 
the Konjani villagers were to enjoy the 
water flowing along A2-A5. The Exhibit is 
dated. 9th Marsh 1914 and in it the ehannel 
is called Kwlatkal (supply ochanne). 
There is no substanse in the suggestion 
that this а spurious dosumen*, 16, therefore, 
seems to me that the petition on the point 
of slaim of right in the petitioners fails, 

As to the point that this is a oivil 
dispute, the point is поб taken in the 
ground of revision to this Oourt and it 
shonld have been urged below. The ease 
has bsen sarried to two Criminal Ooarte, 
and the aots done by the assused do, in 
my opinion, amount to an offense under 
the Indian Penal Code. I am, therefore, 
unable to say at this stage that the gase 
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is one for the Civil Court alone. 

As to the legal point, I think the aeensed 
here must be taken to have intended 
wrongful loss, they not only dammed up 
the channel A2—A5 but opened a diverting 
channel. In Ramakrishna Ohettt v. Palanigandi 
Kudambar (1), в esse of this sort, it was 
held that the intention is properly held 
io be suoh, ї, e., wrongful when the абвпвей 
takes it (the water) without any sort of 
right. 

This is further supported by the sase 
reported as  Queen-Empress v, Jagannath 
Bhikaji Bhave (2). 

I am, therefore, unable to find any ground 
for interference in the present case, and the 
criminal revision case must be dismissed. 

M, C. P. 

Petition dismissed, 


(1)1 M. 262 (Е, B.); 1 Weir 502; 1 Ind. Dec, (x, 8.) 
+. 
(2) 10 B. 188; 5 Ind. Deo, (м, s.) 507, 


CALOUTTA HIGH COURT, 

Oriminat Revision No. 114 o 1920. 
July 28, 1920, 
Present:—Mr. Jnatios Chatterjea and 
Mr. Justice Ouming. 
NEPAL BAGDI—<Acovsgp 
versus 
EMPEROR—Oprosire Party, 


Criminal Procedure Code (Act V of 1898), s. 262 
—Summary trial of warrant cases—Procedure, 


In summary trials under Chapter XXII of the 
Code of Criminal Procedure, the procedure pre- 
soribed for warrant cases should be followed in 
warrant oases, and in such a case the aconsed is 
entitled to have process issued for compelling the 
attendance of the prosecution witnesses for оговз- 
examination. 


Criminalreferenes made by the Sessions 
Judge, Burdwan. “ 

FACTS appear from the jadgment, 

Babu Birthusan Dutt, for the Petitioner: — 
This is а reference under sestion 428 of the 
Oriminal Procedure Code by the Sessiona 
Judge of Burdwan. He has recommended 
the setting aside of the eonyietion of the 


872 
МЕНЕ SINGH 0. EMPEROR, 


petitioners under sections 457, 320 of the 
Indian Penal Uode. The petitioner was 
tried summarily on the said sharges. The 
evidenee for the prosecution was given bub 


the petitioner did not immediatly thereafter - 


sross-examine the witnesses for the рговевц- 
tion. Му poirt ie, the Magistrate has 
overlooked the provisions of aeotion 262, 
Criminal Prosedure Code, Under that ses- 
tion a Magistrate is bound in a summary 
trial, to follow the procedure laid down for 
warrant cases if the oase under trial be 
a warrant сазе, 1 am entitled to sross- 
examine the prosecution witnesses when I 
have entered my defense. I applied for 
prosesses for attendances of the prosesution 
witnesses. But this was refused and І was 
convioted. I submit this a clear violation 
of the provisions of sestion 252, Oriminal 
Prosedare Uode. A fresh trial should be held 
before a different Magistrate as I donot 
expeat a fair trial from the same Magistrate. 

No one appeared for the Crown. 

JUDGMENT.—This is reference by the 
learned Sessions Judge of Burdwan recom- 
mending that the sonviotion of the aooused 
under section 457 read with section 380,lndian 
Penal Code,and the seuterce of rigorous impri- 
soumant for three months passed upon him 
be set aside on the ground that he was 
not allowed to summon witnesses for the 
prosecution to cross-examine them. 

It appears that the witnesses for the 
prosecution were not cross-examined before 
the petitioner was called upon to enter 
upon his defenss; he waa tried sum- 
msrily, Bat іа triala under Ohapter 
XXI], the prosedure prescribed for warrant 


cases shall be followed in warrant oases, 
This was & warrant oase. The acaused, 
therefore, was entitled to bavə process 


issued for oompelling the attendance of 
witnesses for the prosecution for oross. 
examination and he applied acsordingly to 
the trying Magistrate. The application was 
refused and the assused convicted and 
sentenced as stated above. 

The sonvietion and sentence passed upon 
.him are accordingly set aside and we direot 
that the ease be re-tried by some Magistrate 
other than the Magistrate who tried him. 

The acaused will continue on the same 
bail as before. . 3 


Qonvistion set aside, 
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LAHORE HIGH COURT. 
CRIMINAL Riy.sion Petittun Case No, 1161 oy 
1920. 

January 17, 1921, 

Present : — Mr, Justice Wilberforee. 
MEHR SINGH AND ANoTHER—ÜonViCTE— 

$ PETITIONERS 
versus 
EMPEROR — R«8P0NDEMT. 
Punjab Excise Act (Iof 1914), s 61 ‘) 'a'— Posses. 
sion of illicit liquor by two brothers living jointly— 
Offence, 


Where illicit liquor is found іа а house which is 
occupied by two brothers, the presnmption is that 
theelder brother was ia possession cf the liquor, 


: Petition, under restion 439 of the Criminal 
Procedure Code, for revision of tbe order 
of the Sessions Judge, Gujranwala, dated 
the 13th July 1920, affirming that of the 
Magistrate, First Clase, Sheikhupura, dated 
the 15th June 1920, 

Sardar Kharak Singh, for the Petitioners. 

JOUDGMENT,—The petitioners in thia 
ease, who are own brothers, have been 
convicted of being in possession of illicitly 
manufastured liquor and have been sen- 
tensed each to one year’s rigorous imprison- 
ment, I admitted Mehr Singh to bail as 
I aonsidered that the desision sould not 
be upheld as against him, Briefiy, all the 
facta proved sgainst him are that two 
bottles of illicit liquor were found in a 
house oscupied by himself and his elder 
brother and that he pointed out some 
broken pieses of a pitcher in the field 
of another person, The latter point is of 
no importance, and, as to the former, the 
possession was presumably that of his 
brother against whom tbere is other evi- 
dence that he had been вопсегпей in the 
manufacture. 1 accept the petition of Mehr 
Singh and order his asquittal, : 

As for Mehr. Singh, the evidence against 
him is elear and was not eriticised before 
ms. He ie, however, only 26 years of age 
and this is his firat offense, He has already 
undergone some seven months’ imprisonment 
and I reduse his sentenos to the amount 
already undergone. j 

Sentence reduced. 


Vel- LX] 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
URIMINAL Revision No, 89 ок 1920. 
July 23, 1920, 


Present :—Mr. Daniels, A. J. C. 
RAJA RAM AND AKOTHER&—AÁCCUSED— 
APPLICANTS 
versus 


EMPEROR — QOMPL3INANT—- OPPOSITE Pasty, 

Criminal Procedure Code (Act V of 1898), s. 110— 
Charge, substantive, failure . of—Accused, whether 
liable to be bound over in security — Suspicion, whether 
justification for order to give security, 


Where a substantive oharge is made against a 
person, and that charge breaks down, it is improper 
for the Court to make use of section 110 of the 
Criminal Procedure Code and bind him over in 
security, [p. 673, col 1.] 

The mere fact that a person is suspected” of 
particular crimesia no justification for demanding 
sesurity from him, Evidence that a person had 
been suspected and named in a large number of 


cages extending over a considerable interval may, 


however, be very useful corroboration of general 

evidence of bad reputation, [p. 673, col, 2] 
Conversely, in a doubtful case the fact that a 

person has never been suspected of any offence may 


weaken the general evidence of reputation which is ` 


given against him, [p. 673, col. 2.] 

Criminal revision against the order of the 
Distriot Magistrate, Hardoi, dated the 7th 
June 1920, confirming the order of the 
Honorary Magistrate, First Olass, Bilgram 
dated the 20th May 1920. 

Mr. Mohammad Yusuf AU, for the Appli. 
eanta. 

The Government Pleader, for the Orown, 


JUDGMENT.—This is an application for 
revision by two persons, Raja Ram and 

: dodha Singh, who have been bound over 
under seotion 110, Oriminal Proeedure Code, 
by-the order of a Magistrate of the First Class. 
An appeal was preferred from this order 
' under sestion 406 of the Criminal Prosedure 
Code to the District Magistrate who upheld 
it. Under sueh oiroumstanses this Court 

: will not ordinarily interfere, but the present 
саке involves an important question of prin- 
:'eiple That principle is, that Oourts must 
“mot make use of ssotion 110; Criminal Pro. 
cedure Code, in order to secure the convioetion 

` of persons against whom a substantive oharge 


has been made, but has broken down. A 


daeoity. oseurred in the village of Mundia 
< Khera in February last. In that daeoily- the 
„applicants were suspested of being sonserned 
© fact, they were riamod in а sonfession made 
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by one of the аовлвей, named Ashari. They 
were arrested on that aharge, but the Polise, 
believing that the evidense against them was 
insufficient бо sesure & oconvietion, sent them 
up under sestion 110, Oriminal Procedure 
Code, instead. It is admitted that, prior to 
the oceurrence of that dasaity, the Polise had 
nothing against them. They were not under 
surveillance; no history.sheet had been pre- 
pared of either of them; they had never been 
named in any report of crime as persons 
likely to have been coneerned. 

Itis sometimes said that evidense that 
persons had been suspected of particular 
offenses is no evidence of bad livelihood in 
enses under section 110, Criminal Procedure 
Code. This is true in this sense that no one 
could be bound over under that section 
merely besause he had been. suspested of 
partioular erimes, Evidence that a. person 
had been suspested and named.in a large 
number of eases extending over a considerable 
interval may, however, be very useful oor- 
roboration of general evidense of bad 
reputation, A person known or reputed to 
be & habitual thief -is a person on whom 
Buspieior is likely to fall when thefts . are 
found: to be ooourring. Conversely, in a 
doubtful ease the fact that a person has 


„never been suspected of any offense may 
. weaken the general evidence of repens 


whioh is given against him. 

This being the state of facts, it was “most 
important to ascertain whether the alleged 
bad revutation of the acsused had existed 
before they were mentioned in counestion 
with the dasoity oase, І have examined tha 
whole of the prosecution evidence. It is 
quite clear from a reading of the depositions 
that the fact of the asoused having been 
mentioned in that oase bulked largely in the 
minds ofthe witnesses, and. it was certainly 
in some oases largely responsible for the 
evidenos which they gave. The fast has 
aleo influenced the minds of both the 
Magistrates who have dealt with the case, 
The learned Distriot Magistrate, in summing 
up his reasons for upholding ће oase of 
Raja Ram, gives it the first place. He says :— 

“There ie, in my opinion, sufficient evidense 
on the resord to warrant the order of the 
Honorary Magistrate démanding sureties in 
thigoase, Tho villagers of..their own and 
neighbouring villages are evidently 'fully 


© eonvinsed that the gang among whom Raja 


674 
ВАЈАХ LALL t, EMPEROR. 
Ram was sonvicted (there seems to be some 
misprint here) were actually eonserned in 
the February daooity at Mundia Khera and 
there is further evidense of previous bad 
sharaster on the part of the appellant.” 

І have examined the evidence particularly 
with a view to saseertaining how far baok 
this evidence of previous bad character goes. 
Not more than three or four of the witnesses 
(apart from the Police Offisers) were ques- 
tioned on the subject at all, Not more than 
one or two of them have said that they had 
heard anything against these accused before 
the daeoity oase, and at least two of them 
distinetly say that they bad never heard any- 
thing prior to that time. One of the Police 
Officers examined declared that he had known 
Jodha Singh's reputation for a long time, but 
the faot that he had never made any report 
about him, or suggested the preparation ofa 
history-sheet, or known any ease in which the 
aeoused was suspected or his house searched, 
entirely dieoredita his testimony. It is safe 
бо вау that, but for the aesused having been 
named by Авгай Lal in the dasoity oase, 
these proceedings would never have been 
thought of. 

I accept the application for revision and 
set aside the orders of the Court below. 
The accused, if in Jail, will be released. 
The seourity, if furnished, will be dis- 
eharged. 


Application accepted, 


PATNA HIGH COURT, 
URIMINAL Revision No, 527 or 1920, 
Desember 17, 1920, 

Present: —Justioe Sir B. К. Mullick, Кт,, and 
Mr. Justice Bueknill, 

SAJAN LALL BISWAS-—AcoUsED— 
PETITIONER 

å versus 
EMPEROR—Obposits Party. 
Penal Code (Act XLV of 1860), в. 471— Forged docu. 


ment tendered to Police during investigation, whether 
amounts to “use” of forged document. 


Where a pergon during the course of a Police 
Investigation tenders a forged dooument to the 
Investigating Officer, and thereby causes that 
cficer to do something whioh he would otherwise not 
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have done, he is guilty of having used а forged docu. 
ment within the meaning of section 471 of the Penal 
Code. [p. 675, cols, 1 & %.] 


Criminal revision against the order of the 
Sessions Judge, Purneah, dated the 28th 
september 1920, dismissing the appeal of the 
&eoused against his sonvietion and sentence 
by the Magistrate, First Clase, Araria, dated 
the 31st July 1920. 

FAOTS appear fully from the judgment 
of Mallick, J. and from 55 Ind. Cas. 288. 

Babu Gour Ohandra Pal and Mr. Hasan 
Imam, for the Petitioner, after arguing 
on facts submitted that there is no 
User’ within the meaning of section 47], 
Indian Penal Code—relies upon Asimudd: 
v, Emperor (1). 

Mr. Manohar Lal (Assistant Government 
Advocate), forthe Crown, was not called 
upon, 

JUDGMENT, 

Момлск, J.—The fasts upon which the 
petitioner has been eonvieted of an offence 
under section 471, Indian Penal Code, are ав 
follows: Mr. Р, О, Lall was the proprietor 
of an estate within whieh one Janardan 
Prasad held a дайт tenure, He brought the 
patni {о sale for arrears of rent and purshas- 
ed it himself on 15th Maroh 1915 delivery of 
possession being taken the following Ootober. 
When he attempted to take possession of 
oertain lands in Mouzah Mobanie, whieh 
lies within the patni, he was resisted by the 
petitioner, Sajan Lall, who olaimed that he 
had a raiyati interest therein whieh he had 
obtained from the painidar, Janardan Prasad. . 
The Zemindar then informed the Polise that 
the dispute was likely to cause а breach of 
the pease and asked that setion should be 
taken with a view to restraining the opposite 
party. 

The Polise held an investigation, and, in 
the eourse of that investigation, the petitioner 
filed a !asiimnama alleged to have been 
executed by the paínidar, Janardan Prasad, 
in his favour in the year 1912 giving bim & 
ғазуаї settlement for the term of one year. 
The Police Offieer sent this doeument, to- 
gether with bis report, to the Sub- Divisional 
Magistrate requesting that proseedings under 
sestion 145 of the Criminal Procedure Code 
should be taken against the Zemindar on the 
one side and Janardan Prasad, the petitioner, 


m 50,1, 7, 454; 110 WN, 888; Б Or І, 7, 


Vel, LX] 
BAJAN LALL 9, EMPEROR, 


Sajan Lall, and’one other person who olaimad 
ав ап under-razya£ on the other, 

The Sub-Divisional Magistrate thereupon 
called upon both parties to prove their res. 
padtive elaims fo possession, bat when the 
case came to trial, the seaond party, that is to 
say, the patitioner’s party, filed a petition 
withdrawing from the вазе aad agreeing that 
the first party should bs sonfirmed in posses- 
sion, 

After this, at the request of tha first party, 
.ihe Snub.Divisional Magistrate appzars to 

have passed an order impounding the ¢aslim- 
nama and scommensed an enquiry into its 
genuineness, 

This took plasa in 1918. In 1919 а aom- 
plaint was lodged bsfore the Magistrate 
against the petitioner sharging him with an 

: offenes under section 471, Indian Penal Code, 
in regard to the taslimnama, It was alleged 
that the petitioner, knowing that the doou- 
ment was а forged dooument, had used if 
dishonestly in the Polise investigation. 

It is neaessary to explain that the dalay in 
lodging the somplaint was due to oertain 
proseedings whieh took placa in 1918 and 
1919. It appears that the firat party thought 
that their remedy was to ask for sanation 
bo prosecute the petitioner; but after they 
had obtained sanction from the Sub-Divyi- 
sional Magistrate, it was held by the High 
Ооптё that no sanction was nesessary and 
that the proper course was by oomplaint 
before the Sub. Divisional Magistrate, Upon 
the complaint being filed, the petitioner was 
put upon his trial and he was sentenced to 
rigorous imprisonment for one year. He 
appealed to the Sessions Judge without 
вцввеѕз, and he now applies to us to exəroise 
our powers of revision in his favour. 

The learned Sessions Judge in appeal finds 
that the taslimnama is a forgery and that it 
was filed before the Polise Offiser in order to 
establish the possession of the petitioner in 
the lands in dispute, It is quite clear that 
this finding eannot be attaoked; but it is 
urged that the petitioner did not use a forged 
dosument within the meaning of section 471, 
Indian Penal Code, Now, although the peti- 
tioner may not have based a claim to present 
possession upon the dosument, it was olearly 

. his intention by produaing the dosument to 
make the Sub Inspestor believe that he was 
in possession and that he had in 19:2 aoquir- 
ed a good title tothe land, Ifthe Investigat- 
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ing Officer had assepted the petitioner's 
version he would probably have asked the 
Magistrate to bind down the first party. The 
essential point is, whether the petitioner's 
intention was to get some advantage by filing 
the dosument whieh he would not have got 
if he had not fled it. Having regard to the 
sirsumstanoces, it was clearly his intention to 
make the Sab-Inspestor believe that the 
dosument was evidence of present possession, 
Whether the petitioner's slaim was wall- 
founded and whether he had good grounds 
for hoping that he would sueseed in deseiving 
the Sub-Inspector is immaterial. It is suf. 
fisient if the petitioner thought that the 
dosument would be useful to him, and that 
he would thereby get the Sub.Inspeotor to do 
something whioh he would not otherwise have 


- done. 


It is next urged that, even if the petitioner 
did file the dooument in order to gain some 
advantage, he did not in the firat instanse do 
s9 voluntarily. It is suggested that the 
Sub.Inspestor practiaally compelled him to 
produce the dosument by assing both parties 
to prove their respestive slaims. There із no 
evidence that there was any compulsion and 
it was open to the petitioner, if he had any 
guspision regarding the genuineners of the 
document, not to produce it before the Police 
Officer. He appears to have realised the 
position when the matter eame before the, 
Sub-Divisional Magistrate It is significant 
that, immediately the ease came on for 
hearing, the petitioner should have hastened 
to give up his візіт and agreed to в deslara- 
tion in favour of the first party, 

Some argument was addressed to us as to 
the admissibility of a former statement made 
by the petitioner in a Criminal Court some 


‘years previously whish was used in tha 


present trial for the purpose of proving that 
the taskimnama was a forgery; but this 
objestion was not pressed, and itis quite clear 
that the statement made by the potitioner 
on that ововѕіоп was legally admissible at his 
trial in the present sage, 

There is, finally, the question of sentenae. 
Having regard to the fast that the petitioner 
may have aoted under the inflaenee of 
Janardan, his master, and that he withdrew 
his claim as soon ав the osse came before the 
Sub-Divisionsl Magistrate, we think that а 
gentenoee of six months’ rigorous imprisonment 
will meet the ends of justice in this saso, 
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The oonvistion is maintained and the 
sentence is reduced accordingly. 
Воскмы, J.—I agree. 
Sentence reduced. 


OUDH JUDICIAL COMMISSIONER'S 
COURT, 

CRIMINAL Revision No. 94 or 1920, 
August 3, 1920, 
Present: — Mr, Daniele, A. J. C. 
LAOHHMI NARAIN AND OTRERS— 
ACQUSED— Å PPLICANTS 
versus 
EMPEROR, tsrovax BADRI NARREN 


OOMPLAINANT, 
Criminal Procedure Code (Act V of 1898), г, 106— 
Security, power of Court of Appeal or Revision to demand, 
in case tried by Second or Third Class Magistrate. 


The fact that а case is tried by a Second or Third 
Class Magistrate, does not deprive a Court of Appeal 
or Revision of the power io demand security under 

* section 106, of the Criminal Procedure Code, 


Criminal revision against the order of the 
Distriot Magistrate, Partabgarh, dated the 
12th July 1920, modifying the order of the 
` Magistrate, Seaond Class, Partabgarh, dated 
the 28th June 1920. 

Mr. О. Е. 5, Ochme, 
. sante, 

The 
Orown. 

JUDGMENT,— This applicationin revision 
arises out of a oase in which four persons 
waylaid tbe somplainant on his way baok 
from Oourt and attacked him with lathis 
and a, hatehet inflisting grievous hurt, 
The first Court convicted one of them under 
section 325 and the remainder under sec- 
tion 328, Indian Penal Code. The Appel. 
late Court altered the eonvistion under 
section 325 to one under seotion 323 and, 
in addition, required the applicants to 
furnish seonrity under section 106, Criminal 
Prceedtre Uode, The only substantial 
points taken in revision are directed against 
the illegality of this order. It is urged, 
‘first, that the lower Appellate Court haa 
not some to a distins§ finding that tho 


for the Appli- 


Government Pleader, for the 
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offenca involved а breach of the pease; and 
secondly, that as the case was originally 
tried by a Sesond Cláss Magistrate who 
sould not have asted under seotion 106, 
therefore, the Appellate Court had no power 
to do so. As tothe first point, there appears 
to me no doubt that the offence under 
section 323, in the eireumstanses in which 
it was eommitted in this onse, did involve 
the breach of the pease. It was on the 
second point that I admitted the revision, 
оп thestrength of а rolingin Ваў Nath v. 
Emperor (1) whish supported the appli- 
sants. I find; however, that that decision 
has been overruled by a later Bench deoi- 
sion in Bharat Singh v. Emperor (2). 
In this latter case this Court has held 
that there is nothing in the language of 
sestion 106 whieh either suggests or implies 
that the powers of the Appellate Court or 
revisional authority should be eontrolled by 
those of the original Court, The result is 
that, even when the case was tried by a . 
Magistrate of the Second or Third Olass, а 
Conrt of Appeal or Revision has power to 
require sesurity under sestion 106, Criminal 
Prosedure Code,  laesordingly reject the 
application, 


Application rejected. 


а) 10 О. С. 287; 6 Or. L. J. 3 
@) 21 Ind. Саз. 384; 16 О. e. "281; 14 Cr. L. J. 
592 


LAHORE HIGH OOURT. 
Criminar APPEAL No. 601 or 1920. 
January 15, 1921. 

Present; —Mr. Justice Broadway. 
HARNAMA alias HARNAM SINGH AND 
OTHERS—ÜONYIOTS— ÀPPELLANTS 
versus 


EMPEROR—ResPONDENT. 

Penal Code (Act XLV of 1860), s. 304— Intention to 
cause death—Three persons attacking fourth with laih 
—Criminal Procedure Code (Act V of 1508), s. 842— 
Examination of accused person— Written statement, 
whether suficient—Procedure, 


Where three persons altack ‘a fourth with lathis, 
the blows being directed al the head of that fourth, 
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they must be fixed with the knowledge that they 
were likely to canse death. Гр. 678, col. 1.] 

‚ А written statement of defence cannot be allowed 
to take the place of the examination of an acoused 
person at the close of the сазо for the prosecution as 
required by section 242 of the Oriminal Procedure 
Code. [p. 679, col. 1,] 

Where however, a Magistrate asked an accused 
person whether he had anything to say in addition 
to his written statement : 

Held, that although it wouid have been better for 
the Magistrate to have put definite questions to the 
accused, the procedure actually adopted by him 
was not во Пера] as to vitinte the whole trial. [p. 
679, col. 1.] 

: Appeal from the order of the Magistrate, 
First Class, with powers under seotion 50, 
Oriminal Procedure Oode, Ludhiana, dated 
the 31st August 1920, 

Lala Ram Ohand Manchanda, for 
Appellants. 

Kanwar Dalip ‘Singh and Sheikh Niaz Ali, 
for the Goverment Advocate, for the Re- 
spondent, 

JUDGMENT.—Harname, Waryama and 
Jodha have been found guilty of having 
saused the death of one Jaimal Singh and, 
under seotion 304 (II), Indian Penal Code, 
have been sentenced as follows:—Harnama 
to seven years’ rigorous imprisonment in- 
eluding three monthe’ solitary confinement, 
Waryama and Jodha to five years’ rigorous 
imprisonment each ineluding three months’ 
solitary confinement, They have preferred 
this appeal and on their behalf I bave heard 
Mr. Ham Chand Manohanda, while the 
Crown has been represented by Mr. Dalip 
Singh. 

The facta of the ease are given in detail in 
the judgment of the Court below. Briefly 
stated, the story is that a singing jalsa had 
been going on at the village from the 14th 
to the 16th Mareh 1920, On the evening 
of the 16th Mareh Jaimal Singh, deseased, 
went to where the singing was going on 
after sunset with a lamp in one hand anda 
stick in the other, He is said to have been 
іп a state of intoxioation, Не gave а rupee 
to the singers and then is said to have 
called out that anybody who spoke again 
would be the brother-in-law of a tailless bull, 
The three appellants are admittedly on very 
bad terms with the family of Jaimal Singh, 
notably with Harnam Sirgh (P. W. No. 11), 
ап unole of Jeimal Singh. It is said that they 
were prerent at this jalra and on hearing this 
remerk mede by Jaimal Sirgh abured him. 
Jaimal Singh returned the abuse and an 


the 
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altersation ensued which ended in the three 
appellants attacking Jaimal Singh with Јаз, 
striking him on the head and knocking him 
down. 

This story is deposed to by Peshawara 
Singh (P. W. No, 1) who із а ecusin of the 
deseared and......who is supported in his 
statement by Baftan Singh (P. W, No. 8), 
a second cousin of the deceased, and Bachittar 
Singh (P. W. No. 15) who is also a sollateral 
of the deseased.. The statements of Hamir 
Singh (P. W. No. 5) and Bhola Singh 
(P. W. No.14)-are also sorroborative of 
Peshawara Singh's story. That Harnam 
Singh (P. W. No. 11) was on very bad terms 
with the appellants is beyond question, and 
undoubtedly the existence of this enmity 
necessitates a eareful sorutiny of the evi- 
dense of the witnesses who are all related to 
the deceased, more especially as no report 
was made till the morning of the 18tb, This 
delsy is due to the faot that Harnam Singh 
himself was not iu the village when the 
ossurrence took plase and did not return till 
the 17th. The deceased was lying in an 
unconscious state in Peshawara Singh’s house 
and it was only on the morning of the 18th 
when it was thought that the matter was 
a serious one that it was considered expedient 
to make a report of the оввпггепве The 
Lambardars of the village knew what had 
happened and they are to blame for not 
having made a report. 

I have been taken through all the evidense 
on tbe record by Mr. Ram Chand, who has 
commented on the statements made by the 
witnesses, and has pointed out the faot that 
some of the proseoution witnesses have resiled 
from their statements and взу that they 
know nothing about the ossurrenoe, 16 
seems to me clear that the whole of this un- 
fortunate occurrence is due to the faot that 
both the appellants arid the deeeased were 
in a state of intoxieation, At the same time, 
intoxication by itself is not an exeuse ina 
ease of this kind, althongh it may to some 
extent be teken into eonsideration in mitiga- 
tion of the offence. А ега careful sonsidera- 
tion of all the svidenos for the proseeution I 
have no donbt that the story told is sub. 
stantially eorreo!, Theres seems no doubt that 
Jaimal Singh went to where the jalsa was 
going on flashed with drink and that he said 
the words attributed to him. I equally have 
no doubt tbat the three appellante, being. 
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also flashed with drink, resented Jaimal 
Singh's remarks and abused him. Jaimal 
Singh returned the abuse and then the three 
appellants attacked him. Two of the appel- 
lants bave aleo reseived slight injuries while 
Jaimal Singh’s injury was chiefly on the 
.head, According tothe evidence, Hurnama 
was the first one to strike the deceased on the 
head. There are, however, three distinet 
‘injuries deseribed by the medical evidence on 
Jaimal Singh’s head and when three persons 
set to work to beat a fourth with sticks the 
blows being dirested at the head of that 
fourth, itseems to me that they must be 
fixed with the knowledge that they were 
likely to eause death. I have no doubt in 
my mind that the injuries to Jaimal Singh 
were caused by these three persons. Mr, 
Ram Ohand tock me partly through the 
evidence for the defence which, however, 
amounts to nothing. A large number of 
witnesses have ecme forward who profess to 
have been present at the јама and have 
witnessed the attack. They, however, say 
that they did not вее the three appellants 
there. Individually, they all stood on one 
side, ard it is said that the entire aseembly 
fell on to Jaimel Singh causing him injuries 
from whish he died, althongh nota single 
one of the witnesses is able to say who it was 
who joined in the attask. 

It was rext contended by Mr. Ram 
Chand Manshands that, inasmuoh as it was 
diffienlt to ray whioh of the three appellants 
struok е blow whieh oaused death, the 
eonvistion under section 304, Indian Penal 
Code, ecald not be sustained, and that at the 
most the offence committed by his elienta fell 
within the purview cf reotion 325, Indian 
Penal Code. In support of his contention he 
drew my attention to Agra v, Emperor (1), 
in whieh Emperor, v. Bhola Singh (2) was 
followed. ‘The Allahabad rulirg prcoeeded 
on Queen-Empress v. Duma Baidya (3), 
Now, in these decisions it appears that 
cyly one blow was struek on the head and 
this to my mind very materially distingu. 
ishes thcse cares from the present ore, The 
evidence in this eate is to the effect that 


(1) 27 Ind. Cas. 888; 87 P. В. 1914 Cry; 16 Cx. L, J, 
909; 210 P, L, R. 1915, • 

(5) 29 A. 282; А, W. N. (1807) 51 ФА І, J, £07 5 
Се. L, J, 180, . 

(8) 19 М. 488; 1 Weir ?98; 6 Ind. Гес, (N, в) 
1942, 


INDIAN OASES, | 


[1921 


Harnam Singh struck the first blow ор the 
deseased’s head and that the other appellants 
then followed their companion and struck 
the deseased on the head as well as on 
the arms and bask and that it was not 
till 2 or 3 blows had been strack on the 
deseased’s head that he fell. It is also in 
evidense that all the three appellants eon. 
tinued belabouring the deseased after he had 
fallen. Acsording to the medioal evidence, 
the skull was so extensively fraetured that, 
in the opinion of the Civil Surgeon, P. W, 
No. 13, at least two blows sansed the injuries 
to the skull. As has been said above, when 
three persons set upon & fourth and belabour 
that fourth, all three irflisting injuries on 
the head of that fourth, they should, 1 think, 
be fixed with the knowledge that death 
would be a likely result of their astion, 
In these sircumstancer, it seems to me that 
seotion 304, Indian Penal Code, applies 
in the ease of all the appellants. In any 
event, I аш unable to see that the offenae 
eould be one less than that of grievous hurt, 
and, having regard to all the oireumstanaes, 
so far as the injuries themselves are coneern. 
ed, there would be no ossasion to interfere 
with the rentences inflicted. Before, how- 
ever, definitely deciding this question I think 
it necessary to refer to another point raised 
by tke learned Vakil for the appellants. It 
appears that on the elcse of the case for 
the proseeution, Counsel for the appellants 
stated that be wished to file in written state- 
ments on bebalf of his clients. Time was 
accorded him for tbat purpose and after the 
written statements had been filed each of 
the appellants was asked whether he bad 
apything further to ray and replied in the 
regative, saying that he rested content with 
what he had raid in his written statement, 
Mr. Ram Chand has contended that this was 
not a во віепё compliance with the pro- 
visions of seetion 342, Criminal Proeedure 
Code, and that, it being ineumbent on the 
Magistrate to examine eaoh of the appellants 
on the olose of the «ase for the prosesntion, 
the whole trial was vitiated and thata re. 
trial should be ordered. In support of his 
contention be drew my attentionto King. 
Emperor v. Sterling (4), Deputy Legal Remema 
brancer, Fehar and Orissa v. Matukdhaé 


(4) 1 P. R. 1908 Or; 4 P. W, R. 1808; 7 Cr І, Ј, 
274; 186 P, L. В, 1908, 
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Singh (5) and Emperor v. Harichandra Talcher- 
kar (6), Ido not sonsider it nesessary to 
discuss these rulings as, in my opinion, seotion 
342, Oriminal Prosedure Code, is quite clear 
-ап@ slearly lays down that it is the duty of 
the Magistrate to examine a person being 
tried by him at the olose of the ease for the 
proseantion in order that the person 
under trial may be іп а position to explain 
away the evidense against him, A written 
statement of defenos cannot, [ think, Бе 
allowed to take the plage of an examination 
of the aesused person, and in this view I am 
supported by Emperor v. Ansutya (7). In 
the present oase, however, the written stato- 
ment filed by the appellants was not allowed 
to takethe place of an examination under 
sestion 342, but eaoh of the appellants was 
questioned as to whether he had anything 
farther to say. Although it would have been 
better for the Magistrate to have put definite 
questions to the appellants, I am unable to 
hold that the prosedure actually adopted in 


this sase was so illegal as to vitiate the 


whole trial, 

Reverting now bo the question of sen. 
tenses. No doubt the offence committed by 
the appellants was a serious one, nevertheless 
it seems to me thatthe deceased brought the 
trouble on himself by his own aetions. In 
a state cf intoxieation he used language 
whieh ronsed the anger of the appellants 
and led them to abuse him; he returned the 
abuse and the result above detailed followed. 
In these ciroumstanses, it seems to me that 
the sentenses are somewhat harsh. I am 
unable to see that the guilt of Harnam Singh 
is in any way greater than that of his 
eompanions, as, in my opinion, all three toge. 
ther assaulted the deceased, 

I accordingly гейпве the sentences of. all 
the appellants to three years’ rigorous im- 
prisonment, inoluding three months’ solitary 
confinement. 


Sentence reduced. 


son 82 Ind. Cas. 137; 17 Cr. L, '7, 9; 20 0. W, N 


1960) 10 Bom. L. В. 201; 7 Or. 1. J. 194, 
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‘OUDH JUDICIAL COMMISSIONER'S 
COURT. 
CURIMINAL Appzat No, 151 or 1920. 
June 4, 1920, 
Present:—Mr. Lindsay, J. O., and 
Syed Wazir Hasan, А, J, C. 
BARKAU SINGH AND OTHERS—ÁÀCOUSED— 
APPELLANTS 
versus 


EMPEROR—Cowprarsant—ResPor DENT. 

Penal Code (Act XLV of 1860), ss, 147, 149, 204, 
826— Unlawjul assembly— Common intention to cause 
grievous hurt—Death caused—Members causing death 
not ascertainable— Liability of members ~ Offence. 


Where the members of an unlawful assembly 
animated with the common intention of causing 
grievous hurt, cause death and it is impossible to 
ascertain by which of the members of the assembly 
death was caused, but it is found that one of them 
was immediately responsible for one of the deaths 
caused, that member is guilty of the offences of 
rioting " under section 147, and of culpable homicide 
under section 804, of the Penal Code, and tha 
remainder are guilty of rioting and causing grievous 
hurt under section 825, read with seotion 149, of that 
Code. [p. 684, col. 2; p. 685, col. 1.] 

Appeal against the order of the Sessions 
Judge, Hardoi, dated the 27th February 1920. 

The Hon’ble Pandit Jagat Narain, Pandit 
Tej Narain and Baba Har Narain Das, for 
the Appellants. 

The Government Pleader, for the Crown. 


JUDGMENT. 

Linpsay, J. C.— This appeal has arisen 
out of a trial whioh was held in the Court of 
the Sessions Judge of Hardoi in whioh fifty 
assused persons were ehurged with riot and 
murder said to have been eommitted on the 
19th of Ostober 1919, in a village ealled 
Karimnagar, in the Hardoi district, 


Thirteen of the persons who were tried 
in the Court below were Boquitted, Thirty. 
seven were sonvieted and we have to deal 
in this ease with the appeals of these 
thirty-seven persons, One of them, Barkau 
Singh, bas been found guilty of rioting and 
of murder and has been sentensed to death, 
The other appellants have been found guilty 
both on a eharge of rioting (sestion 147, 
Indian Penal Code) and оп" а eharge of 
sulpable homiside (sestion 304 of the Indian 
Penal Code). 

The history of the ease ая represented in 
the proseention evidenee is as follows. One 
Mirza Ahmad Shah who was put on his. 
trial in the Court below, but who was 
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acquitted, is -the superior proprietor of 
Karimnagar. А: sonsiderable area of land 
iu this. village is held by the members of a 
Thakur family in under-proprietary right. 
There is ample evidenee on the reaord to 
Bhow that for many years there has been 
sonstant quarrelling bétween these under. 
proprietors and the superior proprietor. We 
have both dosumentary and oral evidonoo to 
prove that the parties have been for a long 
time at enmity. It appears that some of 
these Thakur under-proprietors sold a por- 
tion of their under-proprietary rights to a 
brother of Mirza Ahmad Shah some time 
ago. Others of them made a mortgage with 
posseasion in favour of one Ram Prasad. 
The latter is said to have transferred his 
mortgagee rights by sale to the brother of 
Mirza Ahmad Shah and regarding this 
transfer there has-been going on a dispute 
in the Revenue Üourts about mutation. It 
would seem that, on the one hand, the 
Tákurs for some reason or other claimed that 
neither Ram Prasad nor his transferee was 
entitled to possession. On the other hand, 
the oase for the transferee has been that 
Ram Prasad had possession of the lands 
and that he, too, was entitled to possession sa 
usufrustnary mortgagee. With regard to 
this transaction of mortgage it does not 
appear that the mortgagee is entitled to 
actual physical possession of the lands for 
some of them, at any rate, are oultivated by 
tenants, What appearsis that the rent of 
these lands is realised by division of the pro- 
duse and, therefore, the mortgagee’s right 
would he а right to a sbara of the produsa 
of the field by way of rent, It is quite olear 
from the evidenee before us that it was the 
romoval of the erops from some of these 
lands by the superior proprietor’s servants 
which led immediately to this riot which 
resulted: in the death of four persona. 

Three of the persons who were killed in 
the sourse of the riot were Balwant Singh, 
Bisram Singh and Hemanehal Singh. These 
inen belonged to the family of Thakurs 
whieh owns the under-proprietary rights 
just- mentioned. Balwant Singh does not 
appear to have been regiding in the village 
at the time of the riot. It is said that he 
ia employed with а talugdar in Ant, whieh 
is in the Sitapur district, but that he had 
воще to Karimnagar on the 19th in order to 
remove oertain cattle from the village. - 
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- The fourth who is said to have been. 
killed ‘was one Madho Singh. He belongs 
to another village and appears to have 
some to Karimnagar on the date in question 
to visit these Thakurs who live there. Al. 
though there is evidenee to show that 
Madho Singh was actually killed in the 
course of the riot and that his body was 
seen immediately after, 16 is the fast that 
his dead body has never been reoovered. 

In addition to this dispute about the mort. 
gagee rights, it is also proved that st the 
time this riot took plaso there was pending 
in the Oriminal Courts at Hardoi a oase 
under sestion 107 of the Code of Criminal 
Procedure in which the somplainant was 
one Ram Din, He had applied ta have 
Mirza Ahmad Shah, Barkan and other people 
eonnested with Mirza Ahmad Shah bound 
over to keep. the pease. There seems to be 
little doubt that Ram Din was a protege of 
the Thakurs. There is further evidense to 
show that, in the later partof 1918, there 
was litigation between the superior proprietor 
and these Thakur people about the right to 
plant trees and sikh grass. This ease was 
disposed of by arbitration in the beginning 
of the year 1919. 

Coming now to the 17th of Ootober; it ‘ia 
said that on thisday there was a quarrel 
between some of the /alugdar's people and 
these Thakurs in the village and that 
sertain cattle belonging to the Thakurs were 
taken tothe pound, This latter fact is proved 
by the evidence of the Pound Clerk and 
also by the production of certain reseipts 
which show that cattle were taken to the 
pound on the 17th of Ostober and were 
released on the 19th. There is further 
evidense, too, although the value of it is 
somewhat doubtful to show that threats 
were issned to these Тһакагв on the 17th 
of  Oetober -which led them to mend 
their womenfolk off to a village some little 
distance away. At all events, it is elear 
that both parties were worked up to a aon. 
siderable degree of exeitement by the 19th of 
October. 

It is an admitted fast that on the after- 
noon of this day the falugdar’s people- went 
to the Thakur’s fields and ent down a baira 
гор. It was just after this that the riot 
took plase but, as is usual in cases of this 
kind, the parties put forward different 
versions of what took place. 
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: The first information of the affair which 
was given to the Polise is contained in а 
report, Exhibit 31, whish is said to have 
been made atthe Polise Station about 8 
o'eloek on the evening of the 19th of Osto 
ber. This report was made by two men, 
. Bhudhar and Bodil, who are appellants in 
the present ease and who are servants of 


Mirza Ahmad Shah, It was mentioned іа ` 


this report that on the 17th of Ostober 
sertain cattle belonging to Bisram Singh 
had grazad in the orops of Mirza Ahmad 
Shah and had been taken to the “pound, 
The report then went on to say that, by 
way of revenge, the Thakurs had on the 
19th brought some thirty or forty 
men from outlying villages to Karim- 
nagar. It was alleged that this party had 
made a raid.on the éalugdar's kothar, that 
the talugdar’s people defended themselves, 
and that in the sourse of the fight three 
men on the side of the Thakura had been 
hurt. On the same evening it is proved 
that a telegram was sent from the Nimsar 
Railway Station by Jawahir Singh, а brother 
of the deseased, Balwant Singh. This 
telegram was sent to the Superintendent 
of Police at Hardoi and stated merely that 
Balwant had been murdered by Barkau 
Singh and that an attack had been made by 
fifty men. 

On the next day, that is to say, the 20th 
of Ostober, a report was made at the Police 
Station by.the village Ohaukidar, whose name 
is Ambar, Aseording to the rasord of the 
report, if was made about noon but some 
evidenee has been led for the purpose of 
showing that, as a matter of fast, it was 
not recorded till later, However, Ambar 
told the Polise in this report that he had 
поб been present in the village at the time 
the riot took plase but that all the parti- 
eulars he had dissovered had been derived 
from the widow of one Zalim Bratman. 
So far as the report relates to what took 
plaee on the date in question ib sets out 
that the talugdar’s people headed by Barkan 
Singh had gone to eut the bajra согор grow- 
ing in the Thakurs’ fields, and that some of 
the Thakurs had some out in order to prevent 
the erop being removed. 
` It was said that abuse was өхеһапвей 
between the parties and that the Thakurs 
retraated to the door of а house belonging 
to. Anant. Bania (the map shows. that Anant 
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Bania’s house is just opposite the house 
of Zalim's widow). It is said that at this 
stage Barkau exhorted his men to kill the 
Thakurs, and that thereupon the falugdar’s 
people fell upon the Thakars and began 
to beat them, It was distinatly stated that 
Barkau himself had a Га in his hand 
and was using it and the names of several 
other persons belonging to the falugqdar’s 
party wera mentioned. The Chaukidar 
added that other people in the village had 
witnessed what took plaee but were afraid 
to speak about what they had seen, 


The Poliee arrived in the village on the 
20th, The dead bodies of Balwant Singh 
and Bisram Singh were resovered. Heman- 
ohal Singh, who was іп а parlons eondition, 
was sent off tothe hospital where he died 
a day or two later. Before his death he 
was able to make a statement whieh was 
recorded by a First Olass Magistrate and 
whieh has been brought on the reeord as 
Exhibit 18. › 

The result of the Polise inquiry was that 
the fifty men who were charged in the 
Court below were sent up for trial. One 
of the prineipal witnesses put forward for 
the prosesution was ап approver, named 
Jagannath, This man had been named to 
the Police as one of the persons who had 
been engaged on the side of the £aluglar, 
It is said that he surrendered himself to 
the District Magistrate on tho 8th of 
November. He made a statement, whieh 
was recorded under seotion 164, Criminal 
Procedure Code, and he was afterwards given 
& pardon. 


As might be expeoted the case same into 
Court under a different aspest from that 
disslosed in the preliminary reports and 
proceedings, The éalugqdar’s party have -ab- 
andoned the ease which was put forward іп 
the report made by Bodil and Bhudhar, 
Their story is not that the Thakurs made an 
attack upon the ?alugdar's kothar but that a 
fight took plaoo at the time the /alugdar's 
people were removing the bajra erop from 
the fields to the Холат, In other worde, 
ihe ease which is put forward for the 
defense is more or lesg the same version 
which appears in the report whish was 
made by Ambar, Chaukidar, on the strength 
of the information given to him by Zalim 
Bingh's widow, Musammat База, 
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The Thakur party made no report exsept 
what is contained in the telegram‘sent.by 
Jawahir Singh. The version whioh’ they 
gave in the Court below was that, on the 
19tb, the £alugdar's people had gone ‘and 
removed the bajra crop by forse. It was 
said that they’ did this without any inter- 
ference on the part of the Thakurs. The 
Thakurs, it is said, were sitting about, elose 
to where their family house is in the heart 
of the village. They were suddenly attacked 
by two parties of the ¢taluqdar's people, one 
coming from the north and one from 
the south. The story is that they were 
sompletely overpowered, that they were 
severely beaten, that three of them were 
killed on the spot, and that the others 
received severe injuries, one of them, 
Hemanshal, dying aday or two afterwards 
in the hospital. 16 was further stated that 
the dead body of Madho Singh was dragged 
off and thrown into the talugdar’s kothor. 
One essential part of the proseaution story 
was that the falugdar himself, Mirza Ahmad 
Shab, was present inciting his people to 
kill the Thakura. The witnesses all depose 
that Ahmad Shah stood ona piese of high 
ground and urged on his people to do the 
Thakurs to death, 

“This part of the prosesntion sase has 
been held by the Court below to be entirely 
false. The learned Judge in his judgment 
finds that Mirza Ahmad Shah was not 
present in the village at the time the riot 
took place and he describes the evidence 
to the contrary as being fabricated out of 
enmity for the purpose of getting Mirz3 
Ahmad Shab into trouble. While rejecting 
the proseeution story во faras it inoulpates 
Mirza Ahmad Shab, he has asoopted it in 
other respecte as being a substantially 
true account ef what took plaso. He die- 
sarded the story putforward by tha defence 
for the purpose cf showing that there had 
been an altercation or fight between the parties 
at the time the ba ra огор was being removed 
from the fields and he was led to the 
eonolusion thaf, as а matter of faot, the 
Thakurs were surrounded and attasked while 
they were sitting in the neighbourhood of 
their own family-house, The Judge was 
shiefly persuaded to this sonelasion by the 
fast that the Thahur party were severely 
handled and sustained numerous injuries, 
while on the. side of the ialugdar'" party 
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the only evidense whieh was avail- 
able on the point showed that nothing 
but trifling injuries had . been inflicted. In 
fast, the only reliable evidense on this point 
is. the medical evidence whieh shows that 
Bodil and Bhudhar the two servants who 
made the report at the Thana had received 
some injuries of a more or less trifling: 
character. The result of the trial : hag 
already been indicated. Thirty-seven of the 
асопвеї were convisted of rioting and one 
of them, Barkau Singh, was sonvieted in 
addition on а osharge of murder and 
sentenced to death, The others have been 
convicted in addition to the charge of 
rioting on a obarge of culpable homicide 
and have each been sentenced to ten years’ 
rigorous imprisonment. 

The learned Counsel who : has appeared 
before us on behalf of all these appellants 
has not asked for the acquittal of any of 
the aecused except two men Fateh Singh and 
Suleman against whom he says the evi. 
dence was insuffisient. Oonnsel’s argument 
has been thatthe version of the riot whish 
is put forward for the progesution was not 
correct, and that the true assount of what 
took plase was that which was pnt forward 
on behalf of the defenee. In short, his 
argument has been that,in view ofthe state of 
feelings between the parties and partisularly 
in view of what had taken place on the 17th 
of Ostober, both parties were spoiling for a 
fight, that as scon as the talugdar’s people 
began to remove the bajra erop out of the 
fields the Thakur party made some show of 
resistanse. A fight then took ‘plase whish 
resulted in the defeat cf the Tbaxur party 
who were inferior in numbers to their 
assailants, The learned Counsel has also 
informed us that he does not rest his oase 
upon any rightof private defense of life or 
property. He has eoneeded that even if it 
were possible to argue that there was sush a 
right at the time the aífrey began the 
violense whish was used by the #alukdar'a 
party was grossly in exeess of the oesasion 
and that, consequently, it would not be 
possible for him to argue that avy note dons 
by kis o'ients could bə justified on the 
ground of self defense. The whole of the 
learned Connsel'a argument has been dirested 
to show that the story of a cold-blooded, 
pre-arranged attaek upon the Thakurs is an: 
invention, Ho, has. sought to «prove -thss.. 
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there was in fasta stand-up fight between 
the parties and he argues, therefore, that 
Barkau Singh ought not tobe convicted of 
murder. : 

We have been referred to the evi- 
dense whioh was led on both sides and 
it is perfestly elear that neither side has 
given а true aceount of what happened 
on the 19th of Ostober. We have it 
from the judgment of the Court below that 
the story for the pressoution ia certainly 
untrue to a large extent for, аз we have 
already mentioned, the lower Oonrt has 
aequitted Mirza Ahmad Shah against whom 
every one of the prosecution witresses de- 
posed. We may further say that we are not 
inslined to attaoh much value to the state- 
ment of the approver, Jagannath, Apart 
from the fast that his statement was pro- 
sured for the first time on the 8th of Novem- 
ber, long after the Polise were in possession 
of the rest of the evidence, it has been proved 
to us by a comparison of the statements made 

“from time to time by this witness that he has 
not been consistent throughout, He has 
attampted to improve upou and embellish his 
original story and certainly no statement of 
his sould be aesepted without the strongest 
possible corroboration, When we come to 
look for eorroboration of his story we have 
to rely upon the evidense of a number of 
witnesses most of whom are open (0 the sus. 
pieion of being partisans of the Thskurs, On 
the other hand, it is to be remembered that 
the story whioh is put forward on behalf of 
the aseused in the Court below is not the 

. story which was first presented in the Police 

report which was made on their behalf on the 
evening of the 19th of Ostober. 

The appellant’s learned Counsel has asked 
us to accept as being the nearest approach 
to the truth the evidenoe of Musammat Bilasa, 
the widow ,of Zalim, whose name we have 
mentioned in an earlier portion of the 
judgment. She, it will be remembered, is 
the person from whom the Chaukidar, Ambar, 
gathered the information which he recorded 
in the report made on the morning of the 
20th of Ostober. The learned Judge bas 
diebelieved this woman's story and we have 
little doubt that the evidence she gave to the 
Court was not entirely true, In faot, some 
of it appears to us to be palpably false, 
partioularly that portion of it in whieh ehe 
tried to exonerate Barkau Singh, 
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^ The Chaukidar, Ambar, himself isa far 
from satisfactory witness and some of hia 
statements sppear to us to be diffienlt of 
acceptance. But we have no doubt in our 
minds tbat be is speaking the truth when he 
says that the details of the fight whish he 
reported at the Thana were eommunisated to 
him by Musammai Bilasa. We are inolined 


о believe that this report aontains the germs 


of truth and that, asa matter of faot 
riot which tock place on the 19th of DE 
in this village began outside the honse of 
Musammat Bilasa. The defence would have 
us believe that the fight began and ended 
there. Weare not prepared to accept this 
On the other hand, the proseoution would 
have us believe that no fight took place at 
this spot. We refuse to accept this story 
either. We are convineed that the fight 
began at the house of Musammat Bilasa and 
that the Tbakurs were driven by superior 
numbers baok in the direstion of their own 
house and that there in the open spaces around 
ж о D were overpowered and 
eaten with the result th 
лт that the four men 
-To begin with, this аввопоё of the affair 
seems to us to square best with the probabili. 
ties of the case. It is not to be doubted that 
the taluqdar’s people had arranged to 
out down the bajra crop on the 19th of 
Ootober. It is also equally certain that the 
Thakur party had made some preparation for 
an encounter on that day. This fact is 
admitted by the learned Judge in hig judg- 
ment. It seems quite eertain that a number 
of outside friends of these Thakurs had been 
summoned to tke village on the day in 
question, Of course, they pretend to have 
some on one or other kind of business but 
it is diffsult to believe that they had not 
been sent for ia order to be ready for an 
emergency which might arise, For BENGI 
во far as we ean see, the man Madho Singh 
who was killed had no business whatever in 
the village on that day. Similarly, one Gur 
Bakhsb, who is an outaider, does not seem to 
have had any оввавіоп to visit the village 
We need rot disangs this matter in further 
detail. Itis quite elear that a number of 
people bad some in to join the Thakura 
although it is also certsin that the numbers 
of this party were inferior to those of 
the party solleoted on behalf of the talugdar 
, An examination of the map whioh has been: 


И 
684 

BARKAU BINGH 0, EMPEROR, 
éxhibited in the ease shows that the fields in 
whieh the bajra огор was growing are situat. 
ed in the south-west extremity of the village. 
The map also shows that the house whish is 
oseupied by Zalim’s widow, Musammai Bilasa, 
and opposite to whish is the house known as 
the house of Anact Bania, is at the south. 
west corner of inhabited site. The family 
house of the Thakurs is well inside the 
village area to the north-east of the house 
of Zalim's widow and, having regard to the 
seale of the map,-we should say that it eannot 
be less than а hundred-fifty yards distant, 
Probably, the distance is greater, for the 
above measurement is & measurement in a 
straight line. One of the principal witnesses 
for the prosesution was Newaz Singh, He is 
one of this Thakur family and was no doubt 
present at the time the riot took place for 
he reseived injuries. This man was asked in 
eross-9xamination if he knew the house in 
whieh Zalim’s widow lived. His answer was 
that he did. He was also asked if he knew 
“the house whieh had onee been ossupied by 
Anant Bania, His answer was that he did 
and he wenton to say that Anant’s house 
was “20 paces from where we were besten.” 
If this answer of his is to be literally aeaept- 
ed, it proves that the fight began slose to the 
house oseupied by.Zalim's widow. We think 
this is an important piese of evidense which 
the learned Counsel for .the appellants has 
properly laid stress on and it seems to us that 
the witness воша not be making any mistake 
about the distance for, as we have said, the 
house which is ossupied by his family is at 

least а hundred. fifty yards away. 

We think, therefore, we are right in adopt- 
ing the view to whioh we have given expres- 
gion above, namely, that an altercation began 
between the Thakurs and the falugdar's party 
ав the latter were carrying the bajra back from 
the fields and that some resistance having 
been offered by the Thakurs a fight ensued 
whioh terminated eventually olose to the 
family-house in whieh the Thakurs reside. 
It seems to us highly improbable that the 
Thakur party should have allowed the bajra 
orop to be removed without any remonstrance, 
and it is in the highest degree likely that as 
soon вв they heard ébat the orop was being 
eut they went towards the spot. Having 
arrived in sight of the fileds they probably 
saw that they were inferior in numbers and 
had no ohance- of making ang forcible 


INDIAN OASES, 


(1991 


resistance. They most probably then resort. 
ed to abnse and it was in this -way the fight 
originated at the spot which was indioated 
in the first report made by Ambar, Chauki. 
dar. 

Having arrived at this conclusion, there- 
fore, we proaeed to eonsider what! offences 
have been established against the various 


-aesused. Before doing so it is proper to refer 


shortly to the medisal evidense which shows 
the manner іп whieh Bisram, Balwant „and 
Hemanchal were done to death. Bisram was 
an old man, aged 65. It is slear that he muat 
have been very severely beaten. His skull 
was orasked and eight of his ribs were 
smashed in. Hemanohal was also an elderly 
man whose age is given as 55, He was of 
poor physique, The post-mortem evidence 
described him as being emaciated. Нә 
reseived а wound on the head and had very 
severe contusions on the bask and two of his 
riba were broken. Balwant Singh was the 
youngest of the men who were killed, 'his 
age being 45. Не received three wounds on 
the head. He had a simple fraeture of the 
left arm and a compound frasture of the 
right arm. 

It is admitted in the judgment of the 
Court below that 16 is practieally impossible 
to ascertain the various persons who struok 
eash of these three men. There is a great 
deal of sontradiction and eonsidering the large 
nombers engaged in the fight it would be 
hopeless to expect any definite evidence on this 
point, Inthe gase of the aoonsed Barkau 
Singh, however, the witnesses are in agreement 
and say that he was the man who first attacked 
Balwant Singh and knocked him down. We 
may take it, therefore,as proved beyond all 
reasonable doubt that Barkau was one of the 
assailants of Balwant and, therefore, one of 
the persons immediately responsible for his 
death, As regards the other asoused it 
would be impossible to say that any вревібо 
aots of violenee dirested against any parti. 
cular person had been proved ач against 
them. Their liability arises ont of the fact 
that they were members of an unlawful 
assembly inspired by a common intention and 
we think that the common intention to ba 
imputed to them, in the siroumstanses, waa 
tbat indicated by the learned Judge of the 
Court below, namely, to give the Thakurs a 
severe beating. They were armed with 
lathis and consequently we may find as 


< 2 

Vel, LX) 

BARKAU SINGH t, EMPEROR, 
against them that the common intention was 
to eause grievious hurt, They must bo taken 
to have known that at least they were 
likely to cause grievious hurt by using 
lathis, 

Having regard, therefore, to the view we 
take of what took plase at the time of the 
riot, wa think it impossible to hold that 
Barkan i is guilty of murder. There was, We 
believe, a fight between the parties in whish 
the acsused susseeded by reason of their 
superior numbers. In the course of that 
fight, for whish no doubt the asaused party 
had prepared, Barkau struek Balwant and 
is, therefore, responsible for Balwant’s death, 
He must be found guilty not of murder but 
of culpable homieide. Аз regards the other 
абапвей the offense of which they are liable to 
be sonvisted, apart from the offense of rioting, 
is an offense under seetion 325 of the Indian 
Penal Code. They are guilty of this offense 
by the application of section 149 of the Indian 
Penal Code. 

We have mentioned above that the learned 
Counsel for the appellants asked us to acquit 
two of the asoused, namely, Fateh Singh and 
Suleman. The evidence against Fateh Singh 
consists of the statement of the approver, 
Jagannath, the statement of another witness, 
named Bandu, and the statement of Newaz 
Singh. The statement of the approver does 
not sarry вру weight with us. Bandu is a 
man who lives in a village oalled Jairajpur 
wbiah is situated about two miles to the east 
of Karimnagar. This man deposed that on 
the morning of the 19th of Ostobar he had 
seen Barkau passing through his village in 
the direstion of Karimnagar with a large 
body of men. · He says he recognised some 
of these men and that one of them was Fateh 
Singh. This evidenos would not be of any 
avail to the prosecution unless it were corro. 
borated by some reliable testimony showing 
that Fateh Singh was afterwards seen in the 
riot at Karimnagar. The only evidence we 
have onthis point isthe statement of the 
witness Newaz.Singh. It appears. that after 
Fateh Singh’s arrest he and a number of 
others were sent to the Jail where identifisa- 
tion proceedings were held, Eight 
witnesses who professed to have been present 
at the riot were ealled in to identify one or 
other of these men. Only one of them, 
namely, Newaz Singh, pieked out the acaused 
Fateh Singh. Newaz Singh is a partisan 
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witness and we think ib would be unsafe to 
acsept his evidence as sufficient sorroboration 
of the statement made by the approver. 
There is room for doubt in his ease and we 
give him the benefit of the doubt and aequit 
him. 

As regards the other acoused, Suleman, how- 
ever, the sase is much stronger. He was 
identified not only by Newaz Singh but also 
by the two other witnesses, Bhimma Arakh 
and Bisram Singh of Pani Kunyan. None 
of these men knew Suleman before and the 
faot that all three were able to pisk him out 
in the Jail seems to us to be very strong 
proof of his being present and of his having 
been concerned in the riot. We hold, there- 
fore, that Suleman is not entitled to an ao- 
quittal, 


The appeal is, therefore, allowed to this 
extent, namely, that we Апа that Barkau 
Singh is not guilty of murder. We uphold 
his conviction under section 147 and the 
sentenee of two years’ rigorous imprisonment 
whieh was passed upon him under that 
section. Weacquit him of the oharge of 
murder and find him guilty of the offense of 
culpable homicide, punishable under sestion 
304 of the Indian Penal Code, and for this 
offenoe we sentence him to ten yeare' rigorous 
imprisonment. The sentences will run оол. 
eurrently. We aequit Fateh Singh and direot 
that he be released. We maintain the gone 
vietionB of the remaining aecused appellants 
under seetion 147 and the sentences passed 
under that sestion, We alter their oonvio- 
tions under seetion 304 to aonvistions under 
section 325, read with seotion 149, of the 
Indian Penal Code and sentence esah of them 
to seven years’ rigorous imprisonment, These 
sentenoes will be eonsurrent with the sentenee 
passed under seotion 147. 


Watir Hasan, A, J. О.—Оп of the some- 
what sonfused masa of evidence two facts 
clearly emerge— 

(1). Hostility between the Жей. 
and the Thakur family, in partioular "eh: 
tion to the Jagirhar fields. , 


(2). The two parties eame into eolliaion 
on the 19th of Ostober 1919 and a fight 
ensued with вопведпепвев extremely disas- 
trons to the Thakur patty, 


The arguments addressed to us by the 
learned Pleader for the appellants were 
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‘mainly devoted to bringing those two points 
on the surface. Ав а result, we were asked 
to hold that the appellant No, 1, Barkau 
Singh, is not guilty of the offense of 
murder and that the other 36 appellants 
were not guilty of the offense of sulpable 
‘homicide not amounting to murder. The 
"learned Counsel frankly admitted that, on 
the fasts unquestionably established, be 
could not ask the Court for а judgment 
of acquittal in favour of any’ of the 
‘appellants exsept Fateh Singh and Suleman. 

The learned Judicial Commissioner has 
“pecepted the ease presented before us on 
behalf of the appellants and” has вопве- 
‘quently altered the sonviations and sentences 
of each of the appellants. I am in вош: 
plete agreement with my learned oolleague 
‚оп all thesé points, Ё 

There is one part of the ease, on which 
great emphasis was laid by the learned 
Pleader for the appellants and on that 
.part I desire to record a few observations. 
In my judgment, the part attributed to 
the zemindar, Mirza Ahmad Shah, in the 
riot was the gravamen of the oase for 
the prosecution. Every omission in the 
initial stages whieh had “a tendensy to 
exoulpate the  zemíndar was assiduously 
filled up, though somewhet olumsily, by 
means of evidence fürnishing ciroumstances 
. to explain such omissions, I would 
refer to two prominent instanoes in this 
_ connection. 

(1) In the evening of. riot Jawahir 
Singh, a young member of the Thakur 
. family, who escaped totally uninjured in 
the affray, managed to despateh a telegram 
. from the Nimsar Railway Station to the 
. Superintendent of Police at Hardoi, The 
"telegram (Exhibit 27) is as follows :— 
“Balwant Singh murdered by Barkau Singh 
- attacked 50 men." It will be noted that 
. the telegram does not mention Mirza's 
name. To explain this omission one 
- Pateshuri Prasad, a Sub-Inspeator attached 
“to the Criminal Investigation Department, 
was prodused, The pith of his statement 
on this part of the ease is that he had 
an interview with Jagannath Prasad, the 
telegraph olerk at  Nimsar, on the 8rd 
November and that Jagannath Prasad had 
made a olean breast of his guilt of 
guppressio vert in transeribing and trans- 
“mitting the message. Jagannath Prasad 
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deneis all this and ib ir, in my opinion, a 
pulpable patahing. | 

(2) The sesond instanoe is this. Ambar, 
Ohankidar of the village Karimnagar, made 
his first report of the riot at the Polias Station 
Baniganj, on the 20th Ostober. The time 
given on the fase of the report is 12 
noon. This report again does not mention 
the name of Mitza Ahmad Shah. The 
explanation for this omission is presented 
before the Court through the lips of 
Mahadeo Prasad, a eonstable of the Beni- 
ganj Polioe Station, who wrote the report, 
It is admitted that Ehsan Ali, the Sub. 
Inspector in oharge of the station, was 
away on that day at Girdharpur where he 
was engaged in investigating a dacoity oase. 
The substance of the story given by the 
constable is that the Ohaukidar had in 
the first instance mentioned to him the 
name of the zemindar amongst others but 
he refrained from resording the report 
then beeause of oertain direstions which 
the Sub inspector had given to him to 
the effest that no report involving the 
zemindar should be written without previous 
intimation to him, that consequently Ambar 
was sent to Еһвап Ali, that Ambar re. 
turned to the Thana in the evening, and 


‘that it was then thatthe sonstable address» 


ed himself to the most important and 
solemn task of reducing Ambar’s report 
into writing. It is needless to say that 
Ambar in his second resitation dropped 
the name of the zemindar  beenuse Ehsan 
Ali had dirested him to do so, Ambar, 
though in a halting manner, supports this 
story in the main. 

To my mind, this is a very serious 
matter, If Ehsan Ali is guilty of all 
that is imputed to him in this story he is 


liable to be dealt with a&esording to law; 
"but if,on the other hand, he is not, then 


surely Ambar and the oonstable should not 
go saot: free, 

Now, Ehsan Ali was prodused by the 
prosegution as witness No, 29, If the story 
set out above had any grain of truth in 
it one would expeet that the prosesution 
would ask him questions on that subjeot 
at least to help the Court in soming to 
& right sonslution, if поё to give an oppor- 
tunity to him to explain his condust. Not 
a single question was, however, asked. This 
faet alone is suffieient, in my opinion, ta 
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sondemn the whole story as a tissue of 
lies, It may be asked,—'" Why Ehsan Ali 
did not arrest Mirza P" That question was 
pat to Ehsan Ali and be has answered 
it, He ваув— I did not arrest the Mirza 
besause the Superintendent had said verb- 
ally that he, the Mirzə, should not be 
arrested till he had looked into the oase,” 
Mr. Young, the Superintendent of Police, 
states in his evidenee as follows:—‘I did 
not give him (Ehsan Ali) any spesial 
order about arrest. I said I would take 
action about the Mirza's arrest myaelf....;.. 


I arrested him.,.on the 28th October 1990." -- 


This statement of Mr. Young completely 
justifies the inaction of Hhsan Ali in the 
matter of Mirza’s arrest. 

In the same connection, there is one 
more element in the gase whieh remains 
for me бо consider and that, in my opinion, 
ia a thread running through ` the entire 
fabrie of the oase for the prosesution, 
Evidence was led to show that on the 
morning of the 19th of Ostober when all 
the men of the Mnzys party were as. 
sembled in his kofhar hesaid: “Go and ont 


the bajra of Bisram and Balwant. If- 


they some then kill them. Do not be 
_ afraid of the Police, I shall arrange it all.” 
They all aesordingly go to the fields and 
ent the bajra in one of them:  Barkau 
then said: “The Mirza’s opponents have 
not some here. Let us go and ask the 
Mirza, If he tells ua we shall go and 
kill them at the door of their houses.” 
They return to the kothar and after they 
had some food and drink served to them 
under the Mirza’s order, Barkan said to 
the Mirza: "We are all ready to do what 
you tell us.” The Mirza then said: “Go 
snd kill Bisram and Balwant at the door 
of their houses" So they go and kill 
three members of the Thakur’s party then 
and there and leave a fourth one so 
severely hammered that he too died a 
day later. While this attack was going 
on with full forse Mirza was shouting 
to his men from a short distanee stand. 
ing on & high ground near his own 
kothar. Now, that part of the story repro- 
dueed by me in the foregoing narrative, 
whieh is antesedent to the attaek, rests 
entirely upon the statement of the approver, 
Jagannath, Surely that is too slender 
& foundation te base any finding upon and 


INDIAN OASMS, 


rejected it. 


7 687 


the learned Sessions Judge has entirely 
He has also held that “Mirza 
Ahmad Shah was not present at the scene 
of the riot even to the extent of standing at 
a distances and urging on his followers.” 

But the learned Sessions Judge does not 
stop there. He further finds: 'In tbe 
circumstances, the evidenee that has been 
prodused is very far from convineing me 
that the Mirza was aotaally present in the 
village on the day when the riot took 
place. I do not think that his complicity 
is proved.” As a result of these findings, 
he naturally passes a judgment of &aquittal 
in favour of Mirza Ahmad Shah. In this 
‘appeal I must асоері these findings as 
proper and correst ; but whatis their effect 
on the whole ease ? In auswering this 
question, I regret, L oannof persuade myself 
to ooma to an agresment with the learned 
Sessions Judge. His view of the subjest 
may well ba expressed in his own words, 
He says: “Very few witnesses in India 
tell the whole truth and nothing but the 
truth and the fact that part of a man’s 
story is falss is по valid ground for 
dissarding his whole statement.” As a 
broad proposition and where no grounda 
for diserimination exist, it may be ascepted 
as fairly aasurate. The maxim "falsus in 
uno ‘falsus in omnibus" eannot be accepted 
as one of universal and” indisoriminate 
applisation. But it is equally unsound to 
reject it in all cases. What then is the 
real test? If the falsus unio is merely a 
matter of unimportant detail—‘a fringe or 
embroidery! to a story true in the main—- 
it should obviously have no effect on the. 
eredibility of the testimony as а whole, 
Bat the ease will, however, be different if 
one of the essential siroumstanses in the 
story is olearly unfounded. “The tendensy 
of any mixture of error in testimony is 
to lessen the probability of the whole, 
This diminution is in many oases so small 
as not perceptibly to affeot our belief. 
But where an essential oironrastanea in 


a story is evidently unfounded, it is to 
pull a stone out of an sarob, the whole 
fabris must fall to the ground.” (Field’s 


Introdustion to the Law of Hvidenes in 
British India.) е 

І am elearly of opinion that that РАЙ 
of the sase which related to the proof 
of Mirza's eomplioity was an essential part 
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of the ease for the prosesution, and if 
that was, ascording to the judgment of the 
learned Sessions Judge, slearly unfounded, 
the whole esse fell to the ground. The 
eonvistion, therefore, of the appellant No. 1 
under section 302 and of the other appel. 
lants under seotion 304 of the Indian 
Panal Code eannot be upheld. 

As noted above, 1 conour in tbe order 
passed by the learned Judicial Commissioner 
as regards every one of the appellants, 


Appeal mostly allowed, 


LAHORE HIGH COURT. 
Овїмїнлъ Revision Petition No. 465 
or 1920, 
January 19, 1921, 
Present :—Mr. Justice Soott.Smith, 
and Mr, Justiee Leslie.Jones. 
BHOLA NATH-—ConPLAINANT—PETITIONER 
versus 
MUNSHI-— RESPONDENT, 
Workmaws Breach of Contract Act (XIII of 1869), 


ss, 2, 3—Advance for marriage empenses, whether 
advance for work to be done, 


Au advance for a workman's marriage expenses is 
a loan and not an advance within the meaning of 
the Workman's Breach of ContractAct, A payment, 
ifit is to be regarded as an advance within the 
meaning of the Act, must be made in some way on 
account of work “which the workman has contracted 
to perform. 


Petition, under sestion 439 of Ast V. of 
1698, for revision of the order of the Ses- 
sions Judge, Jullundur, dated the 3rd 
November 1919, sonfirming that of the 
Honorary Magistrate, Firat Clase, Jullundur, 
dated the 28th August 1919. 


Мг. Badr.ud Din Kureshi, for the Peti- 
tioner, . 


Mr. Mohsin Shah, for Sheikh Abdul Qadir, - 


Е, B., for the Respondent, 
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JUDGMENT.—This, ів а petition against 
the dismissal of a somplaint brought under 
Act XIII of 1859, It was admitted to a 
Division Benoeh, beeause there appeared to 
be а confist between a resently decided 
саве, No. 1709 of 1919, and Emperor v. 
Muhammad Din (1). 

The fasts in the present case are that 
the petitioner advanced & sum of Rs, 150 
to the respondent for the expenses of' his 
marriage, a oondition being made that the 
respondent should work in the petitioner's 
factory until the advanee was paid off by 


:deduotions of Rs. © per mensem from his 


wages. No doubt the objeat of the peti. 
tioner was to bind the respondent to work 
for him, but we do not think that it вап 
properly be said that there was an advance 
of money on aesount of any work whieh the 
petitioner had eontraoted to perform. In 
our opinion, the payment was a loan and 
we do not find ourselves in acaord: with 
the contention that the test whether there: 
was an advance within the meaning of 
Aet XIII of 1£59, or a loan, depends on 
the terms as to re-payment. The pay. 
ment, if 16 is to be regarded agan advance, 
must have been made in some way on 
assount of work whieh the workman has 
contrasted to perform, “and when it is ex. 
pressly atated, as here, that it was for the 
expenses of his marriage, it does not appear 
to us to some within the meaning of the 
Aet. 
The petition is digmissed, 


Petition dismissed, 


(1) 22 Tnd. Cas. b 28 P. E 1918 Or; 96 P. L. R. 
1914; 15 Cr, І. J. 1 


э 


Vai SUK) 
MOHAMMAD KAZIMUDDIN t. SABHA EOATUN. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATK Decree No. 372 
or 1919, 
July 15, 1920, 
Preseni:— Mr. Justise Teunon and 
Mr, Justice Nowbould, 
MOHAMMAD KAZIMUDDIN. 
CHOWDHURY — PrAINT;FF— APPELLANT 
1067818 
Sreemutiy SOBHA KHATUN AND OTHERS— 
DkirENDANTS—BRESPUNDENTS, 
Limitation Act (IX of 1908), Sch І, Art. 124—8uit 


to recover, on behalf of trust, properties alienated— 
Limitation, terminus a quo. 


The period of limitation applicable to a suit to 
recover, qn behalf of a trust, properties alienated by a 
mutwalli is prescribed by . Article 384, Schedule I to 
the Limitation Act, and such period commences to 
run from the date of the alienation. | Tp. 670, соїв. 1 & 2.] 

Apres! against the deoree of the Additional 
Distriet Judge, Daces, dated the 2nd Desember 
1918, affrmirg that of the Subordinate Judge, 
Fifth Conrt of that Distriet, dated the 7th of 
September 1917. 


FAOTS sppear from the judgment. 

Dr, Sarat Ohunder: Pasak (with bim 
Babus Ra;endra Ohandra- Guha and Brindaban 
Dutt), for the Appellant Тһе sonveyance 
exesnted by the mutwalt in favour of 
defendant No. 1 has really tbe effeet of a 
* transfer of the mutwalliship in the wakf 
properties, The transferee’s possession of 
these properties should be regarded as 
poseession on behalf of the trustee and not 
adverse to him. There oan really be no 
distinction in this respect between the ос ве 
of the табой and the property of the 
endowment. See Gnanasumbanda | Pandara 
Sannadhi v. Velu Pandaram (1), The plaint- 
ifs suit oannot, therefore, be barred by 
limitation. Refers also to Raiah Vurmah 
Valia v, Ravi Vurmah Kunhi (2) and Rada» 
malh Do:s v. Gisborne $ Oo, (8). Again, 
the purehase by the defendant No. 1 must te 
in good faith, otherwise Article 184 of the 
Limitation Act could not apply. Refers to 


` 


(1) 23 M. 271 (P. 0.\; 2 Bom, L. B, 5975; 4 C. W.N. 
829, 27 I A. 69; 10 M. L. J. 20; 7 Sar. P,O. J. 671; 8 
Ind. Dec. (м. з 691, 

(2. 1 M. 235 (P, O.)- 1 Ind. Таг, 134: 4. I. А, 76: 8 
Sar. P. О. J. 687; 3 Suth. P. C. J, 382; 1 Ind. Dec. 
(x. s.) 156, 

(81 14 M. I. A. 45 15 W. В. Р, С. 24/6 B, D. R. 520; 

S uth, P, C. J. 397; 2 Sar. P. O, J, 636; 20 Е. К. 687, 
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Dirgpal Singh v. Kallu (4), Pandu у. Уй ћи 
(5). Ram Okurn Tewary v, Protap Chandra 
Dutt Jha (6). 

Babu Upendralal Roy, for the Respondents. 
—The sontention of my learned friend that 
the sonveyanee to the defendant No. 1 wasa 
transfer of the trnsteeship and that, therefore, 
her possession was on behalf of, and not 
adverse to, the trust, is opposed to the 
allegations in the plaint, Nor aan it be 
suggested seriously that the mufwalli was 
eompetent to transfer the muiwalliship in 
this way. The possession of the defendant 
No, 1 was thus adverse to the trustee from 
the date of the transfer avd aontinued to 
be so till the date of the present suit, The 
eases in Rajah Vurmah Valia v. Ravi Vurmah 
Kuunhi (2) and Gnanasambanda Pandara 
Sannadhi v. Velu Pandaram (1) have no 
bearing to the question in debate and tha 
desision in Рабочай Doss vw. Gisborne & 
Oo. (3) is prior to the shange in the law 
effected by the Limitation Ast of 1871. As 
regards the applicability of Astiele 134 of 
the Sshedule to the Limitation Act to the 
fasts of the present case, I would only invite 
your Lordships’ attention to the deeision in 
Васе шат Malia v. Jiu Thakur (V). Refers 
alao to Abhiram Goswamt у, Shyama Oharan 
Nondi (2), Damodar Das v. Lakhan Das (9) 
and Iswar Shyam Chandi Jiu v, Ram Kanai 
Ghose (10). 

Dr. Sarat Ohunder Basak replied. 

JUDGMENT,—This appeal arises out of a 
snit brought. bythe plaintiff to reaover posses- 
sion of aertain wagf properties for the purposes 
of the trast. The properties in question were 
dedicated for religious purposes or made waqf 
as regards an '8.anna share by one Karim 
Kazi and as regards the remaining 8-anna 
share by the heirs and representatives of 
Amir Kazi--the brotherof Karim Kazi. The 


(4) 80 Ind. Cas. 956; 87 A, 660: 18 A, L. Ј, 945, 
(5) 19 B. 140; 10 Ind. Dec. (x, в.) 85. 

(6: 2 C. L. J. 448 at p. 466. 

(7 29 Ind. Cas. 387; 19 О. W. N. 1082; 48 O. 84. 
(8) 4 Ind. Cas. 449; 36 C. 1003; 10 C, L. J. 284; 


6 A. L. J. 857; 11 Bom. L. В. 1234; 19 M. L, J. 530; 14 
C,W.N. 1; 36I A. 148 (P. C.). 

(9) 7 Ind, Cas. 240;37 C, 885; 14 C, W. N. 880; 
7 A. L.J. 791: 12 Bom. L. R. 632, 12 C. L. J. 110; 8 
M. L. T. 145; 20 М, L.J. 624; (1910) M. W., М, 803; 87 
I. A. 147 (P. 0.), 

e 10 Ind. Cas. 688; 88 O. 526,9 М, D. T, 448; 


. NU 417, 8 A. L.J.,028; 13 Bom, L, В. 421; 14 
‚ 238; (1911) 2 M. W. N, 281; 21 M, L. J, 1145; 
.76 (B. 0.). 
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GIRDHARI LAL v, AHMAD MIRZA BEG, 
mutwalliship dessended to one Najibannissa 
who in February 1901 exeented a conveyance 
of the properties in question in favour of 
one Sobha Khatun who is defendant-respond- 
ent No, 1 in these proseedings, The 
suit was instituted by the plaintiff Kazim- 
ud.Din, who isa descendant of one of the 
wagifs, in respect of the seeond wagfnamah 
on 21st April 1915 and both the Courts 
below held that it was barred by limita- 
tion. 

Plaintiff is the appellant before us and his 
eontention in this Courtie, that the conveyance 
executed by Najibanniesa should be regarded 
as merely а tran fer of ihe trusteeship or 
mutwalliship and that her: possession should 
be regarded as that of a mutwalli and, there- 
fore, on bebalf cf, and not adverse to, the 
trustee, It is conceded, however, that 
Najibannissa was not competent in this way 
. to transfer the mutwallship; and the sug. 
gestion that from the date of Ler possession 
she aeted on behalf of the trust is contrary 
to all the allegations in the plaint. More- 
over, though in one passage in this eon- 
veyance it is stated that the transferee is to 
become a mutwalli in place of Najibunnises, 
at the same time the deed is one of sbanlute 
sale for valuable consideration of all the 
properties in question, The transferee’s 
possession was adverse fo Najibannissa and 
her successors as mubwollzs ab inito and goro 
tinued to be adverse from the date of the 
transfer until the date of suit. Woe have been 
referred оп behalf of the appellant to the 
ease reported in Rajah Vurmah Valia у kawi 
Vurmah Kunhi (2) which, however, does pot 
deal with the question of limitatio:; to the 
sare reported as Gnanasambanda : andara 
Saunadhé v. Velu Pandaram (1), which was 
а case regarding an hereditary «fiver, and 
also tothe oase desided by their Lordships 


fthe Judicial Committee in Racan th Loss ` 


v. Gisborne § Co, (3). This last case, we 
may observe, is prior ќо the change ір the 
law affested by the Limitation sot, IK cf 
1871; and, having considered the oasce put 
before us on bebalf of the respondent namely, 
the eases desided by their Lordshipe of the 
‘Privy Couneil reported as Abhiram Goswami 
v, Shyama Oharan Nandi (8), Dumoacr Las v, 
Lakhan Das (9) and Iswar &hyom Ohand Jiu 
v. Ram Kenai Ghose (10), we oan only sema 
to the oonolusion that in this case Artisle 144 
of Schedule I to the present Limitation Aet 
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applies and that the Courts below are right in 
holdirgthat the present rnit to recover on 
behalf of tbe 1говё the properties in question 
is barred by limitation.. in this вош onon 
we may also ref.r to a case subsequept to ‹ће 
eases to which we have just referred deoided 
by a Division Benesh of this Court and 
ene. as Rameshwar Malia v. Jiu Thakur 
7). 


In the view we take, this appeal must be 
dismissed with eosta. 
Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
` .OURr, | 
FigsT Ступ, АР», Nu, 33 ов 1915, 
Maren . 2, 1: 20. 
Freent:— Mc. Bivar, A. J. O., and 
Pavon Kunbaişa Lal, А. 4 C. 
GIRDHABL LAL anv OTbERS— ` 
PLaiN 1Ff8— APPELLANTS 
107818 
AHMAD MltZA BEG AND ANOTHER — 
Derk р. Tu R-- PC: prie ; 
Transfer of Property Sct (17 of 189829), a. B— Assign- 
ment of arrears of profits claimed, whether within 
section, 


An assignment of the right to recover в share of 
the profits of ane-tute cluimed by the assiguor to he 
due to him, із not an a-sicnment of @ mere right to 
sue, but isan assignment of the arrears of protits 
claimed to be due, aud us such is not covered by 
Section o of the Transfer of Property Act. [p. бэз, 


col, 1.] 

Appeal against the desse of ihe Sab. 
ordinate Judge, biirpar, dated the 18, April 
1219, `` 

The Hon'ble 
Prabhu Dayal 
lants 

Messrs, John Jackson and Hı idar ENS 
for Respondent No. 1. 


JU! GMENT. . Ths faota whish have given 
rite to this арреві sre somewhat peonliar, 
The surargabad estate belonged to Moham- 
mad Ali Beg, who died childless on` the 
18th Ostober 1908 On his death disputes 
arose between his sole surviving brother, 
Ahmad Mirza Beg, and bis two nepbews, 
Hamid Mirza Beg and Amir Mirza. Beg, 


Mr, гт Hasan and Mr, 
kiestugt, for the Appel. 


‘Vel. LX) 
GIRDHA2I LAU 0, AHMAD MIRZA BEG, 


as to their rights in the estate. These 
disputes were settled by mutual agreement 
on the l2th July 1909, The effest of this 
agreement was that. mutation of names was 
to be effested in respset of the estate iu 
favour of all the three elaimants and that, 
subjest to the sonditions laid down in the 
agreement, Ahmad Mirza Beg and after 
him, Hamid Mirza Beg and after the latter 
Amir Mirza Beg were to hold the office of 
talugiar in suosession without any power 
to transfer the property exeept in ascertain 
eontingensies therein spesified, The agree- 
. ment eontained à provision that, with the 
'exseption of the properties granted to eaoh 
of those parsons for their maintenanse, the 
remainder of the estate was to be held by the 
taluglar for the time being, who was to 
pay the debts due by Mohammad Ali Beg 
from the profits thereof and that eash of 
the three olaimants would be entitled to 
divide the profits equally: after those debte 
were satisfied, 

In pursuanse of that agreement, Ahmad 
Mirza Beg remai: ed in. воНевіїпр possession 
of the said property. The allegation cf the 
plaintiffs, who are the assignees of Hamid 
Mirza Beg, is that Ahmad Mirza Beg did not 
psy the debts from the profits realised by 
him after 1910. They claim from Ahmad 
Mirza Beg a rendition of the aseonnts of the 
income and expenditure of the, Aurangabad 
estate from the beginning of 1911 tothe end 
of 1916, and further ask that a desree may 
be passed in their favour against Ahmad 
M rza B-g for such amount as may be fonnd 
dae with interest thereon at 6 per oent. per 
annum, Amir Mirza Beg and the ereditors 
of Mohammad Ali Beg have not bean made 
parties to the suit. The Court below treated 
the assignment made by Hamid Mirzi Beg in 
favour of the plaintiffs as inoperative under 
gestion 6 of the Transfer of Property Ast (LV 
of 1882) and dismissed the olaim. 

The assignment purports to convey a right 
to resover Rs. 1,50,00C on aec:unt of the 
share of profits said to be due to Hamid 
Mirza Bog from Ahmad Mirza Beg. It is 
not an assigument of a mere right to sue 
but an assignment of the arrears of profits 
claimed by Hamid Mirza Beg to be due to 
him and as such it is not sovered by seetion 6 
of the Transfer of Property Aet. Whether 
‘any profits are actually due to Hamid Mirza 
Beg cannot be determined until the aesonnts 
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are gone into and the rights of Hamid Mirza 
Beg and Amir Mirza Beg to reesiva the 
profits before the debts of Mohammad Ali 
Beg вте satisfied. One of the ereditora has, 
already got a Reseiver 
appointed to take sharge of the estate left by 
Mohammad Ali Beg in order that the desree 
for dower obtained by her might be satisfied 
out of the usufruot (Exhibit 14). Another 
creditor is, it is stated, proceeding to bring 
the property mortgaged with him to sale in 
execution of his deeree. If the debts due to 
these ereditors are otberwise satisfied, there 
may be some balance due to Hamid Mirza 
Beg on ascount of the profita of hia share 
for the period in question; and that balance 
ean properly form the subjest of an 
assignment. The position of Ahmad 
Mirza Beg, Hamid Mirza Beg and Amir 
Mirza Beg is that of oo-sharere, whose 
inter se are governed by the 
agreement of the 12th July 1909, and a 
right to enforce the agreement or to гевотег 
the profits claimable thereunder is, as 
pointed out in Bharat Singh v. Binda 
Oharan (1), a necessary incident of sueh 
so sharersbip. Whether the plaintiffs ean 
recover the profits so long as the debts remain 
unpaid sannot be properly determined, till 
Amir Mirza Beg, the remaining party to the 
agreement, is impleaded and the accounts are. . 
taken. 

The appeal is, "Éherefore; allowed and the. : 
suit remanded to the Court below with ‘a 
direstion to reinstate it under its original 
number and to dispose of it; after making 
Amir Mirz» Beg a party to the suit and 
making sash amendments аз may be eon- 
sequen'ial thereto, in tha manner required 
by law. The oosts here and hitherto will 
abide the event. 


Appeal allowed., 
(1) 47 Ind, Cas. 634; 5 О, І, J, 398, 
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А LAHORE HIGH COURT. 
Szconp бүг APPzAL No. 1652 or 1920. - 
January 24, 1921. 

Present :—-Mr, Justiae Chevis. 
ALLAH DITTA AND OTBERS— 
VENDEES— DEFENDANTS— APPELLANTS 
versus 
QAIM DIN—Pae 12PTO8—PLAINTIFF 
. AND ANCTHER— VENDOR— 
Derenpants— RESPONDENTS. 
Pre-emption—Suit by several plaintiffs— Withdrawal 

of some plaintiffs, effect of. 


A pre-emptor does not lose his right if he joing 
with him a person who is entitled equally with 
himself to preempt, but who during the litigation, 
whether in the first Court or in the Appellate Court, 
gives up either gratuitously or for a consideration 
his right to pre-empt, In such а саве ће remaining 
‘plaintiff is entitled to carry on his claim alone, 
[р. 693, col, 1,] 


Seeond appeal from the decree of the 
Additional Judge, Gujranwala, at Lahore, 
dated thé 18th May 1920, varying that of 
the Senior Subordinate Judge, Gujranwale, 
dated thé 17th June 1919. А 


Lala Ganga Ват, for the Appellants. 
Mr. Badr ud- Din Kuresht, for the Plaintiff- 
Respondent, 


JUDGMENT,—In this sase four plaintiffs 
jointly sued to pre-empt, alleging relation- 
ship to the vendee, The first Court held 
that they had proved ' "relationship and gave 
them jointly a desree for possession by .pre- 
emption on condition of payment of Re. 1,1CO 
within two months, The vendee appealed to 
the Dietriot Judge, and, while the appeal was 
pending, the vendee compromised with three 
of the appellants who withdrew their olaim. 
The remaining plaintiff refused to compro- 
mise, so the appeal was heard on the merits. 
The learned District Judge noted in his 
judgment that the best evidence of relation- 
ship is generally to be found in the Revenue 
Resords but that there is forse in the son- 

-tention that it is impossible to produce these 
records as they had been destroyed in the 
disturbances of April 19:9. The Distriot 
Judge holda that the evidence as to relation. 
ship was as good as оопа be expeated in 
the cirsumstarees and that as there was no 
rebuttal, the relationship was. sufficiently 
established, The District Judge, however, 
held that the deoree sould only be affirmed 
eo far as the share of Qaim Din was 
eonserned, The resolt apparently is that 
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Quim Din із to get one-fourth only of the 
land on payment of one fourth of Rs, 1,100. 
The vendee appeals to this Oourt urging 
that the relationship has not been proved 
by any legal evidence and that when three 
of the plaintiffs had given up their olaim, 
the claim of the fourth plaintiff should 
also have been dismissed, the four plaintiffs 
having sued jointly Qaim Din, plaintiff, 
has filed sross-objestions, urging that һе 
should get a full decree. - 

Ав regards the relationship, I note 
that there is по allegation in the . 
grounds'of appeal to this Court that the 
Revenue Records have not been destroyed. 
Connrel urges that there must be papers 
with the Patwari. No doubt, there probably . 
are some papers with the Patwari, but it 
by no means follows that these papers 
would be enffisient to prove or disprove’ the 
alleged relationship. If, as ‘a matter of 
fast, such papers could disprove the alleged 
relationship, 1 do not see why the defend. 
ant should not produce them. Оп the 
other band, if' they are euffisient to prove 
the alleged relationsbip, I take it that the 
plaintiffs would gladly have prodused them. 
The probability then seems to be that any 
papers in the possession of the Patwari would 
be insuffisient to deside the queetion one 
way or the other. Two witnesses produced 
by the plairtiffs and one prodused by the 
defendant depose that the plaintiffs are 
collaterals of the vendor, though they “do 
not profess to be able to give any details. 
A Mirasi has also been produced who puts 
forward a book in whioh the pedigree tree 
із given, showing Qiim Din and the other 
plaintiffs as being all collaterals of the 
vendors, Counsel urges that all this evi- 
denee is legally inadmissible, He refers to 
seotion 50 of the Evidenee Aet and also 
urges that tbe Mirasi being illiterate eannot 
read the book himself and further is unable 
to say who made tbe entries. Тһе witnesses, 
however, do not merely give their opinion 
but profess to state their knowledge that 
the plaintiffs are collaterals of the vendor, 
and Ido not think that section 50 of the 
Evidenee Act is relevant to the present oase. 
The ‘evidence is no doubt seanty, but as a 
Court of second appeal, I eannot upset a 
finding ‘of faot merely  beennte of the 
seantiness of the evidence. The finding 
вв to relationship will, therefore, stand, 


Val. LX] INDIAN 
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The remaining question is as to the effest 
on the suit of the withdrawal of their slaim 
“by three ont of the four plaintiffs during 
the pendensy of the appeal ‘in the District 
Court, At the first hearing of this appeal I 
had {о adjourn as appellaut's Counsel had 
had no notiae of the eross-objéctions, I have 
to-day heard him, and he urges that Qim 
Din oan only exeoute the desrea for his 
share, and that, as regarda the buying out 
of the other three plaintiffs, the matter 
should be regarded as fresh sales with respest 
to which © мт Din oan, if he likes, bring 
a fresh suit. I do not agree. The rulings 
of this Court (eited on Hlli'a Law of Pre- 
emption, Third Edition, page 190) are that 
the right of a plaintiff-pre.emptor, is nob 
lost if in а suit to enforse his rights he 
joiós with him a stranger. Still . leas does 
he lose his rights, in my opinion, if he joins 
with him a person who is entitled equally 
with himself to pre.empt, but who during 
the litigation, whether in the first Court 
or in the Appellate Court, gives up either 
gratuitously or fora sonsideration his right 
to preempt. In such a case I oonsider the 
remaining plaintiff is entitled to carry on his 
slaim alone. Е 


Т dismiss the appeal, вой, assepting the 
eross-objestione, I give Quim Dima desree 
for possession by pre-emption of. all the 
land in suit on condition of payment of 
Rs. 1,100 ; this sum, less oosts in all Courts 
and. less any sum already paid in by Qaim 
Din and still in deposit, to be paid into the 
first Court on or before 21th February 1921, 
or, in default this appeal will stand as 
ascepted and the suit will stand dismissed 
with costs throughout. 


Appeal dismissed; 
Oross objections decreed, 
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САТ ОСТТА HIGH COURT. 
APPEAL FROM APPELLATE Drossz No, 19 
or 1919, 

May 18, 1920, ` 
Present: —Mr. Jasties Newboald and 
Mr. Justise Buokland. 
DINESH CHANDRA SHAHA, MINOR 
HEIR OF LATE DEBNATH ЗНАНА, BY nis 
ADOPTIVE MOTHER AND NEXT FRIEND, 
GOPESWARI DASYA AND OTHERS— 
PLAINT, ЕЕЗ ~A PPELLANTS 
versus 
SAFER ALI MANDAL дир anotaer— 


DEFENDANTS—~RESPONDENTS, 
Interest, excessive rate of, whether recoverable. 


A mere finding that the rate of interest in a 
mortgage-bond is excessive is not sufficient reason for 
refusing the plaintiff: interest at the rate embodied in 
the contract. [p. 694, col. 1.] 

Appeal against the deerae of the Additional 
District Judge, Pabna and Bogra, dated the 
28rd of September 1918, affirming that of 
the Subordinate Judge, Bogra, dated the 19th 
of Septembar 1915, 


FAOTS appear from the judgment, 

Dr. Dwarkanath Мег (with him Babis 
Manindranath Banerjee and Narain Ohandra 
Kar), for the Plaintiffs- Appellants. —There has 
been no finding that there was any undue influ: 
enoein getting the other side toagree toa 
higher rate of interest. The learned Judge says 
that the interest was excessive and so unson- 
soionable. I submis that that is not thelaw, The 


` Courts eannot protest people who enter into 


bargains and oontraets with eyes wide open. 
There is absolutely no ground for interfer- 
ence. There is no question of Court's disore- 
Нор, it is the contrast that ів fo ba taken 
into »eoneideration. Khagaram Das v. Ram 
Sankir Das Pramanik (1), Abdul! Majid v. 
Ksherode Ohandra Lal (2), Ohaliaphreo v. 
Banga Behary Sen (3), Gopeswar Saha ү, 
Jadab Ohandra (4) are bad law now, I 
submit the transaction not penal. Rofers 
to Bejoy Kumar dAddy1-v. Satish Ohandra 
Ghose (5). ү 


(1) 27 Ind. Сав. 816; 190. W, N. 775; 42 С, 652; 
21 O. L. J. 79. 

(2) 29 Ind, Cas, 843; 19 C. W. N. 809; 42 С. 
0. . 
(3) 31 Ind. Cas, 894; 20 б. W. М. 408; 22 0. Т, . 


1. 

(4) 32 Ind. Cas. 587; 20 C. W. N. 689; 22 C, L. J, 
852; 48 C. 632, 

(5) 56 Ind, Cas, 1007; 24 О, W., N, 444, 
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Babu Dinesh Chandra Roy, for the Respond- 
ent,--The law says that Courts should not 
grant relief if the rate of interest is hard and 
uneonssionsble, The leartied Judge has found 
that the rate of interest is penal. 
to Krishna Oharon Barman v. Sanat 
Kumar Das (6). In second apres), we are 
bound by the findings of fact arrived вё by 
the lower Appellate Court. The Courts below 
aoncurrently find tbat the stipulation for 
payment of interest is penal. Refers to sestion 
74, Indian Contrast Aot, and also to Mnstration 
(d) under that seation, 

Dr. D. М, Mitter was not salled upon to 
reply. 

JUDGMENT, 

Newsovunp, J.—-In this oase the same point 
arises as srore in Appeal from Appellate 
Deeree No. 228! of 1918, whieh we have 
just desided. This is a euit on a mortgage- 
bond in whieh tbe plaintiffs have been 
granted a deoree вё а rate of interest less 
„than the contractual rate beeause the Courts 
“haya held that rate to be exoessive. In 
support of tbe decision of the lower Courts 
thelearned Pleader for the respondents relied 

-on the decision of a Bench of this Oourt in 
Krishna Oharan Barman ү. Sanat Kumar Das 
-(6), But since that desision there bave 
been two desisions of the Privy Couneil in 
the cases of Azis Khan v. ‘Dunit Ohand (7) 
end Balla Mal v. Ahad Shih (8) and 
there has also been a desision of this Court in 
“Bejoy Kumar Addya v. Satish Ohandra Ghae 
(5). Having regard to these desisions, we 
think that a mere finding that the rate of 
interest in the bond is excessive is not 
sufficient reason for refusing the plaintiffs a 
desree at the rate of interest embodied in the 
aontrast. We aseordingly: deoree this appeal, 
pet aside the judgments. and desrees of the 
lower Courts and grant the plaintiffs a deoree 
for the full amount of their claim with eosta 
‘in all the Courts, , 
Я Всскидвр, J J.—I eoneur. ` 
i Appeal accepted, 


(8) 34 Ind. Cas. 609; 44 О, 162; 25 C. L; 1. 24; 21 
‚О, W. М. 740. 
5 у 43 Ind. Cas. 983: 23 C. W. N. 180; 163 P. W. R, 
1918; 10! P К. 19:8 (P, С. 
' 78) 48 Ind. Cas. 1: 23 C. w, N. 285 *b M І. 1, 
814 18 A L. J. 905; 124 Р, к. 1918; 2 M. ШТ. 
бб 180 Р. W. К, 'tri&; 290. k. T. '65; 10. Р, L. R. 
(P. О.) 25; 21 Bom, L, R, 568 Р, 0J. 
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MADRAS HIGH COURT. 
BEGOND Oivin Arpeat No, töl or 1919. 
July 13, 1920. 

Present: — Mt, Justice ~adasiva Aiyar 
‘and Mr. Justice Napier, 
SANTHANATHAMMAL «нр ANOT4ER 
—PLAINUFF3— А PPALLANTS 
versus 
ISAKI SUPPAN ASARI, Mraos, 

BY HIS Moraer AND GUARDIAN, SOUNDA- 
IRATHAMMAL, AND ANOTHER—DEFENDANTS 

— RESPOXDENTS, - 

Civil Procedure Code (Act V of 1908), $, 11, О. VIY, 
rr, 1, 13— Rejection of plaint-- Finding on question 
of law or fact given afier a full trial on merits ~ 
Subsequent suit for same subject. matter оъ same cause 
of action—Res judicata, ' 


Where a Court passes an order rejecting a plaint 
after a full trial on the merits and recording a find- 
ing adversely to the plaintiff, a subsequent suit for 
the same subject-matter and based on the same 
cause d action will be barred as res judicata Lp. 696, 
col. ! 

Under a vazinama P, and D. had to pay in equal 
Shares maintenance to M annually P paid the whole 
of the maintenance for two years and brought a suit 
to recover from D his share The Appellate Court 
held that as the razinama did not contain any term 
giving P the right to sue D for contribution when 
the lutter failed to pay his share, P had no legal 
tight to recover and rejected the plaint as disclosing 
no cause ofaction P.then brought the present suit on 
the same cause of action and for the same subject. 
matter : 

Held, that the finding in the previous suit operated 
as res judicata to bar the present suit, | p. 696, col, 1,] 

S.coud appeal against tie desree ог the 
District Court, Tinnevelly, in Appeal Suit 
No. 294 of 1218, preferred against the 
desree of the Court of the Distriet Muzsif, 
Tinnevelly, in Original Suit No. 168 of 
1917, 

FAOTS appear from the judgment, 

Mr. Muthtah Mudaliar, for the Appel- 
lants,— The order of the Appellate Court in 
the prior suit only purported to rejeot the 
plaint. That will not bar the institution 
of a first suit under Order VI‘, rule 13. 
Whatever may be the nature of the enquiry 
the final order is what has to be oon. 
sidered. 

Messra, P.N. Martandam and Е. У, Ohitham. 
baram, for the Hespoudents.— The order is not 
properly worded, but iu effeot it is a deeree 
diemissing the suit on the merits. There 
has been an elaborate erquiry ard a nding 
was slo resorded that раі: tiff was not 
entitled to contribution, That finding 
effectively operates as res judicata and bars 
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a sasond suit, Ualter O-dar Vil, rnale 13, 
Civil Pr.satura О йз, the rejartion of a4 
plaint on grounds faai ianed in Order VIT, 
role 11, shall natof its own forse bar a 
eesond suit. What has to ba considered is 
not merely the form but the substance of 
the order in the prior enit. 
JUDGMENT. 

Sipasiva Arvar, J.—The plaintiffs are the 
appellants, The plaint:ffa and the defend- 
&nts'were bound under a razinanah to pay 
in equal shares two kottahs of paddy as 
maintenance to the sesond defendant, In 
default the gesond defend@ut was entitled to 
take possession of a certain land which had 
then some to belong the plaintiffs alone 
though it had at a still earlier period 
balonged to the plaintiffs and first defendant 
jointly. The plaintiffs, in order to proteot 
their interest in the land whish was in 
danger of being taken outof their posses- 
sion if the maintenanse due to the веворӣ 
defendant wan not paid in fall, paid the 
whole of the maintenanae due to the sesond 
. defendant for the yeara 1914 and 1915 and 
ther brought the snit (Original Suit No. 9 of 
1916) for reaovery of half cf the amount 
they paid from the firat defendant. That 
gnit was decreed inthe Court of fret in- 
atanse but the Appellate Court, onthe 25th 
Jatuary 1917, prononnsed the judgment, 
Exhibit H, in which it held that the plaint. 
iffa had ro legal right to resover the one. half 
from tbe first defendant because the raz/nama 
finally and solely determined the rights 
of the parties and the razinama did not 
adntain a term giving the right to the 
plaintiffa to sue the defendant for aontribu- 
tion when the first defendant did not pay 
hia half of the maintenanee to the sess:d 
defendant. Having pronoune-d suoh a 
. judgment the deoretal portion of that judg- 
ment onght to have been worded as one 
dismissing the suit. But the Appellate 
- Onart said in that portion: of-the judgment: 
“The appeal is allowed and the plaint 
ejected as diselosing no cause’ of action,” 
On such a judgment either a deoree dis. 
missing the suit ог a formal order rejesting 
the plaint (whioh order will have the forse 
of a deeree assording to the definition of 
‘deeree’ in sestion z (7), Civil Prosedure 
‘Oode} onght to -have bean and muat be 
presumed to have been made. The plaint- 
ifs had the right to prefer an appeal 
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from suh a desrss or sush an order (if 
ап order was passed and not a desree). 
Instead of doing so, they presented the 
plaint in the present suit on the llth 
April 1917 ia whish the principal prayer 
was the same demand for contribution from 
the firat defendant of half the maintenanse 
allowavee paid by the plaintiffs for the 
years 1914 and 1915 for the sesond defend- 
ant 

In faet, the subjest-matter of the two 
suits may be taken as identical, The lower 
Appellate Court has dismissed the suit as 
barred by res judicata, Mr. Mathiah 
Mudaliar for the plaintiffs (appellants) eon. 
tends, on the strength of the language of 
Order VII, rule 13, that the rejestion of 
the plaint by the lower Appellate Court in 
the former suit does not preslude the 
plaintiffa from bringing a fresh plaint in 
respest of the same eause of astion and that 
implies that the present suit is not barred by 
ves judicata, Order VII, rule 13, is sarefnlly 
worded and says that “the rejection of the 
plaint on any of the grounds mentioned 
in Order VII, rule li shall not of tts own 
force preslude the plaintiff from presenting 
в fresh plaint.” Order VII, rule 11, 
mentions four grounds on which the Court is 
bound to reject the plaint, Two of them, 
namely, olanses (0) and (с) do not relate 
to the merits of the olaim. Olause (a) 
i; the oase where the plaint does not 
disclose а sause of aation and olanse (d) 
is where the suit appears from the state. 
ment in the plaint to -be barred by any 
law. Olause (d) evidently ineludes the ease 
of a suit being barred by limitation, The pre- 
vailing practice is, if summons has been 
issued to.the defendant and an issue has 
been settled on а question of limitation, fo 
dismiss the suit if itis found to be barred 
by limitation and not merely to rejest the 
plaint The slant ds rejected if it is found 
to bs barred by limitation only in eases 
where the office itself dissovers that it is 
barred by limitation before filing and regis- 
tering it under Order IV, rufe 2. In such 
a case, the office brings the matter to the 
notiee of the Judge, and if the Judge 
agrees with the ministerial ofiser he passes 
orders ander Order V [[zrule 11 (4), rejecting 
it, Even if it is held that the rejection 
of the  plaint ean bs made after itis 
accepted and registered not only in gases 
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“falling under slanses (b) and (c) of Order 
VII, rule 11, (whioh are intended to proteet 
the Government Revenue from Oourt-fees) 
but, even when substantial questions of law 
affesting the rights of the parties in 
slauses (a) and (d) — nay not only after the 
plaint is registered as a suit but even after 
іввпрв are Bettled and parties are heard on 
gush issus. I do not thibk it oan be argued 
that the decjsion on any point so beard 
and determined is nob ves judicate under 
sestion 11 and that the failure of the suit 
by the rejection of the plaint in consequence 
of findings on material quertions of law is 
nota Snal disposal of the suit falling within 
the dootrine of res gudicaiz, In this ease 
there was а finding in the former suit that 
the plaintiffs on the sonstrnotion of the 
razinamah between tha parties bad no right 
to sne the defendant for one half of the 
maintenance amount whieh the plaintiffs 
might have paid to the sesond defendant to 
protest their interests in the land above 
referred to. Whether that finding is а 
finding on а question of fect or law, it is 
unnecessary to express a final opinion on, 
for the purpose of desiding this seeond 
appeal. But on that finding there was 
based the desision whioh disposed of the 
subject-matter of that suit, namely, the 
elaim for half the amount paid for the 
maintenaroe to the second defendant for the 
years 1914 and 1915. The present snit is 
for the same subjest-matter as їп the 
former suit and the finding is, therefore, 
res judicata, namely, that the plaintiffs have 
no right to reooyer that subject-matter 
from the first defendant. The second sp: 
peal, therefore, fails and is dismissed with 
costs, 


NAPIER, J.—I agree. 
М, C, Р. 


Appeal dismissed, 
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LAHORE HIGH COURT. 
First Огу, Appeat.No, 3060 or 1916, 
January 11, 1921. 
Present :—Mr Justise Seott-Smith and 
- Mr. Jnstise Leslie Jones. 
NIL KANTH-—P.AINTIFF— APPELLANT 
versus 

JAI GOPAL— DereNDANT— RESPONDENT, 


Hindu Law—Joint family—Separation of one 
member —Presumplion —Re-union—Burden of proof. 


When one co-parcener in a Hindu family separates 
from the others there is no presumption that the 
latter remain united, and an agreement among them 
to remain united or to re unite must be proved like 
any other fact by the person who alleges it. [p. 697, 
cols 1 &2.] 

First appeal: from the deoree of the 
Subordinate Judge, Firat Olass, Hcshiarpnur, 
dated the 13th April 1916; 

Mr. D. О. Ralli and Lala Daulat Zam, for 
the Appellant,’ 

Dr. G, O. Narang and Mr, Labh Singh, 
for the Respondent. 

JUDGMENT,—The admitted pedigree. 
table of the parties is as follows :— 


SOBHA RAM, 


( NE BU 
Chinta Ram, Mutsaddi Sarjan Tulsi Ram, 





Ham, Ram, 
' | 
Nil Kanth, Thakur Jai Gopal, 
Plaintiff. Das. Defendant, 
Minor. 
{ 
5 
f S 
Mukand Lal, Hari Ram. 
Lachhman. Khairati. 


The family was originally a joint Hindu 
family. Sobba Ram died in 1£69, and it is 
admitted by the plaintiff that his son, Chinta 
Ram, separated from the family before his 
father’s death. 
Surjan Rsm also separated, and it is alleged 
that Mutsaddi Ram and Tulsi Ram continua. 
ed to be joint... Aesording to the plaintiff hia 
father and defendant's father, and after their 
deaths he and the defendant, sonstituted a 
joint Hindu family up to the date of the 
suit, The plaintiff brought this suit for 
joint possession of a half share in eertain 
property detailed in the plaint whish is in 
possession of the defendant, and for в 


After Sobha Ram’s death : 


а 
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deslaration in regard to four other plots of 
landed property, to the effast that they were 
waqf inthe nama of the temple of Raga 
Nathji,, The defendant denisd that the 
family “remained joint after the partial 
separation admitted by the plaintiff, and 
pleaded that all the property in his posses. 

_sion belonged to him and that the property 

: in plaintiffs possession belonged to the 
plaintiff, With respest to the property said 
to be.wagf, he admitted that one plot of 
241 kanals, 19 malas of land was waqf, but’he 
denied that the other three plota of 6 kanals, 
17 marlas; З kanals, 9 marlas and 6 kanals 
respestively were wagf. He said that they 
belonged exelusively to himself, The lower 
Court has found that the family is not a joint 
one and that thé plaintiff is not entitled to 
any share in the property in possession of the 
defendant, It dismissed the rest cf the 
plaintiff’s-suit, but gave a dearee deslaring 
the plot of 241 kanals, 12 marlas of land to 
be the property of the: temple. It directed 
the parties to bear their own costs. From 
this order the plaintiff has appealed and the 
defendant has filed orosa-objestions in тө. 
gard to sosts, 


The case has been very elaborately argued 
before us by Counsel for the parties, but as 
we agree entirely with the conelusions of the 
lower Court, our judgment need not be long. 
Counsel for the appellant, in the firat plase, 
objected to the onus of the first isane having 
been laid upon the plaintiff. The i:sgue 
was:— D> the plaintiff and defendant form 
a joint Hindu family and is the plaintiff 
entitled to the joint possession of the property 
in dispute P" His sontention is that the 
normal sondition of every Hindu family is 
joint and that the burden to prove separation 
is on the person alleging it. In tha present 
ease, however, it is admitted that there was a 
partial separation even before Sobha Ram’s 
death, when Ohinta Ram separated from the 
family. It is also admitted that there was a 
further-separation after Sobha Ram's deatb 
when Surjan Ram separated, and the oase 
of Balabuz v. Rukhmabat (1) decided by the 
Privy Couneil is authority for the pro- 
position that, when one во-рагвепег in a Hindu 
family separates from the others, there is по 


(1) 30 C. 725 (P. 0.); 80 1. A. 130; 7 О, W. N, 642; 
5 Bom, L, B. 469; 8 Sar, Р, 0, J. 470. 
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"presumption that the latter remain united 


and that the alleged agreement to remain 
united or to re-uuite must be proved like 
any other fast. See also in this eonnestion 
Anandibat Ram Pat v. Hart Suba Pai (2) and 
Vaidyanath Atyar v, Atyasamy Atyar (3). 
It isolear, therefore, that in this ease the 
initial onus lay upon the plaintiff to . prove 
that he and the defendant were members of a 
joint Hindu family. It is further admitted 
in the plaint that in 189] the parties separat- 
ed their food and residense, and, having 
regard to this faot also, it ig” elear that the 
onus whish Jay on the plaintiff was a very 
heavy one. The main sourse of insome to 
the family appears to have been a book of 
astrology aesording to whioh horoscopes used 
to be oast. italso appears that the members 
of the family used to go generally to other 
places where they visited their olients and 
earned money. This money used to be 
remitted to the members of the family who 
remained at home. Counsel has referred us 
to various bonds whish have “been exesuted 
in fayour of the plaintiff or defendant in lieu 
of bonds whieh previously stood in the names 
of the defendant and the plaintiff respeatively; 
for instanee, а bond was executed in favour 
of the defendant in eonsideration of a bond 
whieh previously existed in favour of the 
plaintiff and vice versa, These are detailed 
in the judgment of the lower Oourt at pages 
339 and 340 of the printed paper-book. We 
agree with the lower (Court that these 


.tranrastions do not.at all prove that the 


parties were members of a joint Hindu 
family. They oan easily be explained as the 
result of mutual trust and confidenee by one 
party in the other. They ean also be explain- 
ed onthe theory that the parties had a 
joint business of astrology and joint ineome 
therefrom. People are, however, frequently 
partners in a business without being members 
ofa joint fsmily. The hypothecation-deed 
(Exhibit Р.8) printed at page 16 of the 
printed book, is relied upon by both parties, 
This deed is one in favour of Nil Kanth, 
plaintiff, for a consideration of Re. 465. Oat 
of. the sdnsideration Rs. 242 was undoubtedly 
contributed by Nil Kanth, and Rs. 162 out 


(2) 10 Ind. Cas. 911; 85 B; 293 at p. 296; 13 Bor 
L. R. 287. - к Бе 


(3) 1 Ind. Cas 408; 32 M, 191; 6 М. 1. Т 40; 1 
M. L, 4,94, i dad 
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of it was a debt dus to Tulsi Ram, the father 
of the defendant. The mortgagors agreed 
to pay Rs. 34.12 as yearly interest to the 
mortgagee. Оа the léth August 1908, 46, 
about three years after the execution of this 
deed of hypothesation, twoof the mortgagors 
exesuted a bond (Exhibit P 7), printed at 
page 18 of the paper. book, in favour of Nil 
Kanth for Rs. 100 on acsount of interest 
for three yeárs dua under this deed 
of hypotheoation. Similarly, on the 28th 
June 1911 the same two mortgagors exeeuted 
a bond (Exhibit P 6, page 20 of the paper- 
book) for Rs. 99 in favour of Tulsi Ram 
which sum of Hs, 99 ineluded Re, 69 on 
aesount oftwo years! interest on the same 
deed of hypothecation, These faots appear 
to us to indieate that both Nil Kanth and 
Tulsi Ram had a share in this deed of hy. 
pothesation and therefore, on one goeasion a 
bond was exesuted in favour of one of them for 
a sum due as interest, and on anotheroseasion 
a bond was exeouted in favour of the other 
for what was subsequently so due. These 
fasts are opposed to-the idea of a joint Hindu 
family, 

- A good deal of oral evidenee has been pro: 
азай by both parties. The lower Court 
has shown that some of the plaintiff's wit- 
nesses are certainly unreliable, We have 
been taken through their evidense, Ia our 
opinion, it does not suffise to diseharge the 
onus whioh lay heavily upon the plaintiff, 
Nil Kanth and his unole, Tulsi Rim, were on 
good terme, and the mere fast that both used 
the same Batthak does not prove that they 
were members of a joint family, Again, the 
fact that one of them went on tour and 
remitted hia earnings to the other by money- 
orders, or the fact that they paid neondra 
jointly, does not prove that they were 
eo-pareeners, These fasta are quite вой зі- 
ently explained by the mutual trust and 
eonfidense whish existed between them. On 
the defendant’s side there are numerous 
fasts which lead to the presumption that the 
parties were separate and not joint, These 
facts are twelve in number and have been 
tabulated in the judgment of thé. lower 
Court at pages 344 and 345 of the. printed 
paper- book, and it is quite unnesessary for 
us to repeat them, The most important of 
them seems to us to be the separate acqnisi- 
tions of various properties by each party and 
the faet that an acsount was kept by the 


defendant's father of the sums spent by the 
plaintiff and that interest waa sharged to the 
latter on the balanee due. This latter faot 
iteelf appears to us qnite inennsistent with 
the theory of a joint Hindu family. In our 
opinion, the plaintiff has entirely failed to 
dissharge the onus whish lay upon him, and 
we do not understand why the lower Court 
ordered the parties to bear their own eoste. 
What the lower Court has found is, that the 
plaintiff's olaim is а false one and, under thote 
sircumstances, we see no reason: why the 
ordinary rule should not be followed as to 
costs following the event. We, therefore, 
dismiss the appeal and acsepting the oross. 
objestions direat that the plaintiff should 
bear defendant's eosts in both Courts, 
Appeal dismissed, 
Cross-objections decresd, 





CALCUTTA HIGH COURT, 
APPEAL FROM APPELLATE Decarze No. 769 
or 1919, - 
Anguat 5, 1920. 
Present :—Sir Asutosh Mookerjee, Kr., 
Aoting Chief Justice, and Justice Sir Ernest 
Fletcher, Kr. 
JANAKINATH SINGHA ROY— 
PLAINT.FF — APPELLANT 
versus 
HoN'BLE Sin 28JOY OHAND MAHATAP, 
МАНАЕ; JADHIRAJ BABAvUR OF BORDWAN 
—DsrespaANT—HRr8F0vnewT, 
Limitation Act (IX of 1908), s. 14, Sch I, Art. 02— 
Section 14, benefit of, when can be claimed —Suit to 


recover money paid as patni rent, when no patni in 
existence — Limitation, 


In order to obtain the benefit of section 14 of the 
Limitation Act, it is'émsential that the proceeding, 
the time spent in prosecuting which is sought to be 
excluded, should be between the contesting parties. 
(Cp. 699, eol; 2.) 

The ‘period of limitation contained in Article 62 of 
Schedule I to the Limitation Act applies to a suit 
for the recovery of money paid as patni rent at a 
time where there was'no consideration for the рау. 
ment. [p. 760, col. 1.] 

Appeal sgsinst the deoree of the District 
Judge, Hooghly, dated the 17th of 


February 1919, reversing the desree of the 


` Subordinate Judge, Seaond Court of that Dis. 


triet, dated the 25th of January 1918. 


Yol. LX] 


FAOTS appear from the judgment. 


. Babu Mohendranath Roy (with him Babu’ 


Sit.ram Baner-ee), for the Appallant.—In 
the first place, in aaloulating the period of 
limitation the time  coosupied. by. the pro- 
ceeding for assessment of mesne profits 
should be exeluded. Rafers to section 14 
of the Limitation Aor. Refers alao to 
Pranncth Roy Chowdry т. Rovkea Begum 
(1), Ranse Surno Moysa v. Shooshee Mokhee 
Burmonia (2) and  Nrityamoni: Dassi v, 
Lakhan. Ohunder Sen (8). 

Seeondly, the Artiele to ithe Schedule of 
the Limitation Act applicable to the present 
саве is Article 97 and not Artiele 62. 


Babu Bepin Behari Ghoss (Jr.) (with him 
Babu Sarué Kumar Mitter), for the Respond- 
ent.—Section 14 of the Limitation Aet is of 
no assistance to the aprellant. The Privy 
Couneil oases really support my contention, 


The plaintiff's suit із for recovery of money. 


received by the defendant. There was 
‘failure of consideration at the tims the 


paymónt was made, Artisle 62 of the 
Limitation Aet, therefore, applies. See 
Hukum Chand Вой v. Pirthichani Lal 


Ohowdhury (4), See also Raghumont Authte 
kary v. Nilmont Singh Deo (5:, Mahomed 
Wahib v. Mahomed Ameer (6). Art ole 97 of 
the Limitation Act does not apply. Even if 
it does not apply, the plaintif would be 
entitled to oniy three years from the date 
when the sonsiaeration failed, £.e, from the 
2nd -May i912, Upon that view also, the 
ап is barred by limitation, See Bejoy 
Ohand Mahotab v, Tinkart Banerjee (7). 
Babu Mohendranath Roy replied. 


" JUDGMENT. 
Mooxersaz, Аоте, О. J,.—This is an appeal 


« (1) 7.M.1. A. 323; 4 W, Б. Р.О. 87; 19 E.R. 
881; 1 Suth. P. О. J. 867; 1 Sar. P. О. J. 642. 

"(2) 12 M. I. А. 244: 11 W. Е.Р, C. 6: 2B. L. 
B.P.0,12; 3 8и. Р, О. Ј. 178; 20 E. R.381; 2 
Ват. P: О. J. 424, . е 
: 481 8R Ind. Cas, 452; 43 О. 669; 200. W. N. 522; 

0 M. L. J. 529, (1916) 1 M. W. М. 332: Зр, W. 
475 18 Bom. L. К. 415 24 O, L. J. 1; 20 M. L, T. 10 
Р. O0). : à 


б (4) 60 Ind. Cas, 414; 28 О. W, N. 721; 17 A.L. 
J 5144 36 M. L. J. 657; 21 Bom L. В. 682; +1918) 
M. W. N. 2 8; 300. L. J. 71; 48 О. 670; 26 М.І, Т, 
181; 10 L W., 416; 46 I A. 52 (P. C.). i 
(5) 2 О, 393; 1 Ind. Dec. «N, в.) 541. 
: (6) 82 C. 527; 1 C, L. J. 107. "u 
.(7) 68 Ind, Cas, 741;.24 О, ҮЙ, N: 617, 
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by the plaintiff in а suit for reaovery of 
money paid by him to the defendant ag 
patut rent on the 14th Ostober 1910, 


It appeara that the plaintiff purchased 
the paini at a sale held under Regulation 
VIII of 1519 on tbe 14th May i908, Tne 
patnidar instituted а suit for oanoellation 
of the sale, whioh was déoreed on the 
23th May 1910. The Zemindar.defendant 
thereupon preferred an appeal whish was 
ultimately dismissed on the 2nd May 1912, 
In the interval, on the 14th Ostober 1910, 
that is, after the Court of first instanse 
bad direoted cancellation of the sale, the 
plaintiff paid rent to the defendant to 
prevent further sale under the Regalation , 
The present suit, which was instituted on 
the 14th February 1916, has been 
dismissed. by the Distriot Judge as barred 
by limitation. We are of opinion that this 
view dannot be suesessfully challenged, 


Tbe appellant has argued that he ig 
entitled to a deduction of the time which 
was ossupied by а proeeeding for nssgag. 
ment of mesne profits as between himself 
and tbe original patnidar on the basis 
tf the deeree for aansellatioa of the sale, 
This contention sannot be upheld in view 
of the provisions of sestion i4 of the 
Limitation Act, whieh renders it essentail 
that the proceedings should be bet ween 
the contesting parties; herethe Zamindar 
was not a party to the proceedings for 
aesessment of mesne profits. Nor gan it be 
suggested that there was, sinee the 14th 
October 1910, any period of time when 
the right of the plaintiff to institute the 
present suit was suspended by reason of 
ciroumstacoes over whioh he had no жоп о] 
во ав to entitle him to invoke the sid of the 
rule reeognised by the Judicial Committee in 
Prannaih Roy Ohowdry, v. Rookea Begum 
(1), Ranee Surno Moyse v. Shooshee Mookhee 
Burmonta (2), and Nrityumont Dassi v 
Lakhan Ohunder Sen (3). The question thus 
arises, whioh Article of the Limitation Ast 
governs this matter. We are opinion that 
Article 62 applies to the eirenmatanses of the 
саве, 

Article 62 provides that а suit for 
money payable by thé defendant. to the 
plaintiff for money reeieved by the defend. 
ant for the plaintiff's use must be ine 
stituted within £bree years fromthe date 
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when: the money is reeieved. It has been 
pointed ont in the deeision of the Jadi» 
oial Committee in.Hukum Ohand Boid v. 
Férthichand Lal Ohowdhury (4) that ‘this 
Artiele is intended to apply to eases whish 
in English Law are described as suits for 
“money had and resieved.” Тһе same view 
bad been previously taken in numerous 
eases in this. Court, amongat which may 
be mentioned Reghumoni Audhikari v. 
Nilmoni Singh Deo (5) and Mahomed Wahib 
v. Mohomed Ameer (6). The faot that there 
: was a failure of. consideration at the time 
"the payment was made on the 14th Ostober 
1910, ‘attracts the operation of the bar 
imposed by Article 62. 


. It has been suggested in the sourse of 
kien that Article 97 might apply to 
this oase. That Artiele provides that suits 
for money paid upon an existing considera. 
tion whioh aftérwards fails must be instituted 
within three years from the date cf the 
failure. In the oase before us, this Article 
“does not apply, because, as we have just 
explained, at the time when the money was 
paid there was no consideration, Bat 
even if we held that the; validity of the 
paini sale was finally desided only on 
the 2nd May 1912, as the result of the 
appeal by the Zemindar, still, the plaintiff 
would be entitled under Artisle 97 to 
sue only within three years from the 2nd 
May 1912. Ав he did not institute the 
suit until the 14th February 1916, even 
upon that view it- would be barred by 
limitation. [Bejoy Ohand Mahatab v. Tinkart 
Вапетјев (7)]. 

The result is that the: deeree of the 
Distriet Judge’ is sonfrmed and this appeal 
dismissed with costs. 


"CFrrroggR, J.—I agree. 


Appeal dismissed, 


MADRAS HIGH COURT. 
Szoonp Олт, ArPgALS Nos. 2123 то 2126 Амр 
2128 vo 2140 or 1918. 
| April 22, 1920, 
Present :—Mr. Justise Sadasiva Aiyar 
` sand Mr. Justice Spencer. 
: 875 Rajah SOBHANADHRI APPARAO 
BAHADUR ZEMINDAR GARU—Puaintive 
No. 3-~APPELLANT 
versus 
DATHADU VENKATARAJU 
(DIED) AND OTHERS— DEFENDANTS 
—— RESPONDENTS. 

Res judicata-—Decision of Revenue Court, whether 
binding in d subsequent suit in Civil Court—Madras 
Estates Land Act (I of 1908), s, 189 (8)—Civil Proe 
cedure Code (Act V of 1908), s, 11. 


A decision on issues arrived atina Revenue Court 
in a suit cognisable exclusively by that Court is not 
binding on a Civil Court as res judicata evan though 
the subsequent suit brought in the Civil Court could 
notbe brought in a Revenue Court, as section 189 (3) 
of the Madras Estates Land Act does not extend the 
doctrine of ves judicata in favour of decisions of ' 
Revenue Courts beyond what ів enacted in section 11 
of the Civil Procedure Code. [p. 708, col. 1.] 

Second appeals against the deorees of the 
Court of the Subordinate Judge, Kistna, 
at Ellore,in Appeal Suits Nos. 262, ete., of 
1917, preferred sgainst the deorees ‘of the 
Court of the District Munsif, Ellore, in 
Original Suits Nos, 667, ete., of 1915. 


FAOTS appear from the judgment, 

The Hon'ble Mr. K. Sreenivasa Atyangar, 
Advosate-General (with him Mr, T." Rama- 
chandra Rao), for the Appellant.—Th6é đe- 
fendants are not.entitled to raise the plea that 
suit-lands are part of their zerati holding. In 
в. prior suit between the same parties for 
enforeement of patta in respeet of the same 
lands in the holding, the decision of the 
Revenue Courts has been against the ryots, 
In the present ease in ejeetment in the 
Civil Court the same plea has again been 
urged. lfit is not actually barred as res 
judicata under the provisions of seetion 11, 
Civil Proeedure Code, the decision of. the 
Revenue Court presludes the parties from 


. further agitating in respest of tha same 


matter under ceotion 189 (3) of the Estates 
Land Aet. Under the latter seotions,.deoision 
of Revenue Courts in matters falling under 
their exelusive jurisdiction are binding on 
the parties. Suits to enforce terms of 
paltas under ғєвііоп 56 of the Ast are 
within the exelusive jurisdietion .of Revenue 


Vol; LX] 


INDIAN CASRB, 


E 


SOBHANADHEI APPARAO €, DATHADU VENKATABAJU, ` 


Courts. In sash suits, when the Collector 
has to make the nesessavy enquiry as ‘to 
whether the defendant is bound to. аввері 
a paifa and whether ib is a proper опе and 
where the deseriptiona, eta., of the lands are 
ebntained in the patla if a decision is given 
on nature of the holding a Civil Oourt 
- ваопоё go into the ryot’s plea of ocoupanoy 
rights, 

Mr. P. Narayanamurthi (with him Mr. 
V. Suriyanarayana), for the Respondents.— 
The decision in the Revenue Court “in the 
suit to erforee terms of a paita is certainly 
not res judicata in this saso. To attract the 
operation of section 11, Civil Prosedure 
Code, the Court must be same and the 
present ejestment suits are not cognizable by 
Revenue Courts. Asto the applicability of 
sestion 189 (3) of Madras Aet I of 1908, 
this does not extend the operation of 
'geation 11, Civil Procedure Code. Under 
seotion 189 (3) of the Madras Estates Land 
Act, the Collector's adjudication with regard 
to rate of rent only is final. But the faat 
that he incidentally disousses or decides a 
question of title will not affest or oust the 
jurisdietion of the Civil Oourts. The 
Revenue Court's desision was not given on 
a matter exclusively within its jurisdiction, 
See S. A. No. 1002 of 1916 and S. A. 
No. 786 of 19:9. Revenue Courts sannot 
liave the final word ou а question of 
title, 

JUDGMENT, 

Sapasiva Атав, J,—The third plaintiff is 
the appellant, he being the Zemindar’ of 
Nozvid. The defendants in these suits 
slaimed to hold what are called ‘banjar 
lands aa parts of their respective jercy2ti 
holdings but whish plaintiffs alleged had 
been in their ossupation on temporary 
grazing leases and that on the date of the 
suits the defendants were in possession as 
mere trespassers. The suits were brought 
on the strength of section 163 of the Estates 
Land Aet (Ast I of 1908) in the Civil 
Court. . 

Both the lower Courts found, asa matter 
of fast, that these banjar lands were jeroyatt 
lands, that they were treated by the 
Zsmindar from time immemorial as parts 
of the respestiye holdings of the defendants 
whioh eontained other lands admitted to be 
jeroyatt and that the defendants were not 
trespassers, But the plaintiff argued that, 


by reason of the desisions in certain prio” 
suits brought by the plaintiff (or, rathe™ 
the person who then represented the intereat? 
of the plaintiff) for the enforcement o 
patias for a former faslt, tbe question whe" 
ther the defendants were entitled to hold 
these partionlar lands as ryoís must be 
desided against them as res judicata. For 
this sontention the language of seotjon 189, 
clause (3), of the Estates Land Aot is relied 
on. 1% із admitted that the matter is not 
ves judicata if section 11 of the Civil Pro- 
sedure Code, or if the principle embodied 
in section 11, ean alone be relied upon in 
argument, besauce the present suits in ejeet- 
ment are not cognizable by the Revenue 
Court whieh tried the former suits. Hense, 
the appellant was constrained to rely in 
support of his argument upon what he 
eontended was tbe true meaning of sco. 
tion 189 (3) of the Estates Land Aot, 


Now, where Revenue Courts and Civil 
Courts are thus exeroeiming jurisdiotion in 
disputes between the same parties (one kind 
of Court in certain matters and the other 
kind in some other matters) it is desiresble 
that the Legislature elearly sets ont in 
detail the partieular matters over whieh 
eash set of Courts is intended to have 
jurisdistion, and also provides slearly and 
definitely what has to be done when eon- 


‘flists arise between the opinions of the two 


seta of Courts on the same question when 
they are dealing with the :separate matters 
within their respective jurisdietions, I shall 
first quote a few passages from the judg- 
ment in Sheo Narain Rat v. Parmeshar 
Rat (1) (euch conflicts having apparently 
arisen in the United Provinces frequently) ;— 
"As it is not coneeivable that the Legis- 
lature sould have intended that there should 
be ofits own oreation two seta of Courts in 
these provinser, eash having jurisdiction to 
determine the same questions of title to 
land let to agrisultural tenants and neither 
having any power to compel the other to 
acaept its decision by revision or other 
prosedure or by proeess, we must assume 
thatin all eases in which it-is elear that, 
for the purposes of adjudicating upon an 
application, or making a deoree in a suit, 
it was the intention of tha Legislature that 


(1) 18 A. 270 (Y, В.); А, ү, N. (1888) 59; 8 Ind, 
Deo, 886. 
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the decision on the question of title of the 
Qourt which was given the exelusive juris- 
distion to entertain the application or the 
guit... should, subjest to such rights of appeal 
as was allowed by the Ssatute, ba final 
between the parties unless the contrary in- 
tention was expressed." Then in another 
part of the judgment (at page 280) the 
learned Judges say: “Ib may be inferred 
from а long Series of deoisions........,...... 
„оон. аё the opinion was entertained by 
. all the Judges, who in these provinces or 

in the Lower Provinosa of Bengal have 
eonsideted the question, that questions of 
proprietary title to land and of title of 
tenancies between rival elaimants, but not 
questions as to the status of a tenant of 
agrisultural land, are questions whieh should 
be determined by the Civil Courts and not 
by the Uourts of Revenue in the more or 
less summary proseedinga of the latter 
Courts.” Tben they sonsider the partisular 
provisions of the Aot which had to be 
considered in that oase and arrive at the 
eonolusion that; on а particular point, the 
deoision of the Revenue Courts should be 
treated as firal, The diffisulties whieh the 
learned Judges felt in arriving at their 
eonslusion are indisated by other passages 
in the judgment (at page 275) as follows; — 
"It frequently happens that a Court of 
Revenus and a Civil Oourt some to different 
conolusions on the same question of title 
litigated between the same parties in refer- 
ense to the same lands. in sush a case, 
waoich deoision is to prevail? ів that 
decision to prevail which was first givsn 
or is that decision to prevail whica was 
given in the proseeding or suit first institut- 
ed, or.is the time of one of such Courts 
to be taken up ia arriving at a desision 
which when pronounced will not bs bind- 
ing onthe otber Oourt and willbe for all 
praetisal , purposes a brutum fulmen? How 
is suoh desision to ba enforcad P It is 
elear that, unless a question of title arising 
in prossedings in  ejeotment ander Ast 
No, XII of 1881 had been determined between 
the parties hya referense toa Civil Court 
under sestion 204 of that Act, orina suit 
instituted in assordanse with an order of в 
Gourt of Revenue made under section 208A 
of that Ast, the. Court of Revenue would 
not be bound by the ‘finding as to title of 
a Civil Oourt, The desision of an issue às 


-another kind of , Court, 


to title by a Civil Court would not operate 
as ves judicata onder sestion 18 of Ast 


XIV of 1882 as to the same question of ` ` 


title in proceedings under sections 36 and 39 
of Aot XIL of 1881, although between 
the same parties and relating to the same 
land, and similarly a desision of a Court 
of Revenue under seation 39 of Act XII 
of 1881 adverse tothe applisation under 
that sestion eontesting the liability of the 
person upon whom a noticea of ejestment 
had. been served would not operate as res 
judicata under sestion 13 of Aet XIV of 
1832 ina snit of ejeotment in a Civil Court 
between the same parties, the Oourt of 
Revenue not having jurisdistion to try a 
suit to ejest a trespasser, and a Civil Court 
not having jurisdietion to try an'applisation 
under section 39 of Ast XII of 1831 
eontesting liability to ejestment.’? At page 
273, they say: ‘This is one of that 
elass of oases whioh exemplifies the misahief , 
whieh arises when the jurisdistion of Courts 
ereated by the Locislature ts noi plainly and 
explicitly and sharply defined, “That mischief 
з inisnsifed when, as in these provinces, 
there are two sets of Oourts, tha Oourts of 
Revenue ani the Civil Oourts, each hiving in 
some matters exclusive. jurisdiction, whilst as 
to other matters the question as to which of 
such Oourts has exclusive jurisdiction depends, 
not upon plain. and eaxplict language 
of the Legislature but upon inferences to be 
drawn from a painstaking examination of a 
variety of sactions 1n ап Act and upon gensral 
princ,ples of jurisprudence upon which tt is 
assume t that the Legislature has acted,” 
Having made the above quotations to 
indisate the diffisulties ereated by the Lagis- 
lasnre, і shall approach the eonsideration 
of this case with reference to certain general 
principles of jarispradenoa, Civil Jourta 
have got unlimited jurisdiction over sivil : 
rights except when sush jurisdistion is 
expressly taken away and oonferred upon 
Hense provisions 
of Statutes taking away or restricting the 
jurisdiction of: Civil Courts ought to be 
atriotly sonstrued. Farther, it is the duty 
of Spesial Courts having restrieted juriadis- 
tion to respest and follow the desisions of 
ordinary Civil Courts on matters of title to 
land and on suh important questions as 
questions relating to status and rights, even 
though the former Courts have jurisdiction ` 


N 
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to deside sugh important questions in. 
sidentally when dealing with special matters 
which have been plaeed by the Legislature 
within their exelusive jurisdiction. That 
duty is recognised expressly by the Legis- 
lature in the Provincial Small Cause Courts 
Aet and in the Possession Chapter of the 
Oriminal Procedure Code. That duty has 
been enforeed by the decisions of this Court 
in cases arising under the Maintenanse 
Chapter of the Criminal Prosedure Code. 
Séetion 213, olause (3), of the Estates Land Aot 
aleo resognises that general prinsiple. No 
doubt, in the absence of в desision of a Civil 
Court on a question of title, the prinsiple em- 
bodied in section 11, Civil Prosedure’ Code, 
though not that sestion itself, (because that 
вөв:іоп ia not one of the sections made 
appliosable to the Revenue Courts expressly by 
sestion 192 of the Estates Land Act) wonld 
apply, and a Revenue Court deciding a 
subsequent suit ought to accept the findings 
(even-:noidentally necessary findings) of the 
same Court in в former suit, See Bommidt 
Bayyan Naidu v. Bommidi Suryanarayana (2) 
and Venkatachalapats v. Krishna (3). But (4) 
if a question of title arises in a Revenue 
Court for the first time in that Court 
ineidentally and is decided in one way, (2) if 
it then atoe in a Civil Court and was 
degided in the opposite way, and (3) if it 
again arose in the Revenne Court in a third 
sujt exolusively sognizsble by that Court 
the Revenue Court, in my opinion, should, on 
this third oocasion, respect the decision of 
the Civil Court, given on the second оававіоп 
and not follow its owa finding in the first 
suit. I have carefully considered the several 
relevant seotions of the Estates Land Aot (ses. 
tiona 40, 51, 57, 153, 163 and 213 besides the 
seotion direetly in question, namely, 189) and 
have some to the sonslusion that seotion 159 
(3) was not intended to go beyond seotion 
11, Civil Procedure Code, and to constitute the 
deoisions on issues arrived atin the Revenue 
Court in suits sognisable exclusively by the 
Revenue Courts binding on the Civil Court as 
res jud: cata even though the subsequent suit 
brongbt inthe Civil Court could not be brought 
in a Revenue Court, That prineiple seems 
to me to follow from the observations found 


(2) 17 Ind. Cas. 445; 27 M. 70; 12 M. L. T, 500; 28 
M. L. J. 643; (1918) M. W, N. 1. 
(8) 18 M, 287; 4 Jud, Dev, (x. s.) 912, 


in Subbanna Achasiar v, Gopalakrishna Achartur 
(4), Chidambaram Filloi v. Muthammal (5), 
Gouse Mordern Sahib v. Muthialu Chettiar(6)and 
also Seeond Appeal No. 1002 of 1916. I do not 
think it is neaessary to elaborate the matter 
besauee Lam glad to find that the question was 
considered ао recently as last week in Seeond 
Appeal No. 769 of 1919 bya Division Benoh 
of this Court (Ayling and Coutts-Trotter, JJ.). 
The learned Judges held that the decision of 
а Revenue Courton the question whether 
the relationship of landlord and tenant 
existed or not was not res judécaia in a 
subsequent suit ina Civil Court, as this aub. 
sequent suit was not cognisable by a Revenue 
Court. Section 18°, clause (3), was quoted 
before the learned Judges but they held that 
it did not extend the seope of the doetrine 
cf res ,udicata in favour of the decisions of 
Revenue Courts beyond what was enacted in 
seetion 11 cf the Civil Procedure Code, 

As I said already, I think it is the duty of 
the Legislature to make the provisions inthe 
Madras Estates Land Aot on these points 
more elear and definite, I might even say 
that, whenever the relationship of landlord and 
tenantis denied ina Revenue Court or question 
of title which cannot be finally decided by а 


: Revenue Courtis raised inthatOourt, provision 


ought to be made to stay the prooeedings in 
the Revenue Court till that matter is finally 
desided by в suit in в Civil.Court, I shall 
just quote what tha Allahabad High Court 
bas said on this matter (modifying the 
language of the learned Judges slightly 
because they were dealing with a different 
enactment.) "In our opinion whenever in 
suits sess Or applications  exolusively 
sognisable by a Revenue Courtthe relation» 
ship of landlord and tenant between the 
parties or between those through whom they 
claim bad not been admitted...,......... it 
should be compulsory on the Court of Revenue 
to pass an order staying the proceedings 
before it for a limited time within whieh the 
party denying that the relationship of 
landlord and tenant existed might bring & 
suit in & Civil Court to determine the question 
of title. 1f no aneh suit should have been 
brought within a limited time, the Court of 


(4) 84 Ind. Cas. 864, , 

(5) 28 Ind. Сав, 524; 15 M, Le T. 840; 11. W 
414; ya M. 1042. 

(6) 21 Ind. Сав, 762; 14 M. 1, T, 523; (1914) M. W 
N. 66; 26 M. L, J. 86, ( ) E 
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Revenue shonld, without further enquiry, 
decide finally the question of title against the 
party who had denied that the relationship 
of landlord and tenant existed. lf suoh suit 
were brought, the Court of Revenue should 
. be bound to aesept the result of that suit as 
determining the question of title whether the 
suit was determined in the Civil Court by a 
dismissal for default or upon an adjudieation 
on the questions of title.” 

In the result, I agree in the lower Appellate 
Court's eonelusion on the question of ves judi- 
cata argued before us and would, therefore, 
dismiss these second appeals with coate, 

Spencer, J —In these suits there can be 
no doubt that no plea of res judicata under 
seotion 11 of the Civil Prosedure Ccde аап 
be maintained, as the Revenue Court whioh 
desided the previo»s ruits for asseptance of 
paita in 1909 was not eompetent to try the 
present suits for delivery of possession, But 
the plaintiff relies on section 189, slause 3) 
of the Estates Land Aot which declares ' ‘the 
desision of а Revenue Court or of an 
appellate or revisional authority in any suit 
or proseeding under this Aot on a matter 
falling within the exelusive jurisdietion of 
the Revenue Court shall be binding on the 
parties thereto and persons claiming under 
them, in any suit or proseeding in a Civil 
Court in whieh sush matter may be in issue 
between them,” 

It is argued that suits to enforce acceptance 
of patias under seotion 56 are suits within the 
exelusive jurisdiction of Revenue Courts. 
With this argument I agree. Similarly, 
puits under seotion 30 for enhancement of 
rent, seotion 38 for reduotion of rent, section 
40 for commutation of rent, and seotion 55 to 
obtain patta, are suits exclusively cognisable 
by Revenue Courts, 

Next, it is argued that since in sush suits 


the Collector is bound by the provisions of- 


sestion 57 to enquire whether the defendant 
is bound to ascept a patta and, sesondly, whe- 
ther the patia tendered ia a proper one, and 
віпве in seation 51 tbe looal deseription and 
extent of the land and all special terms by 
whieh the parties are to be bound are some of 
ihe details to be sontained in a patta, а 

Civil Court is preeluded from going into the 
question whether a yot who was previously 
a party to suita for асверіапое of paite bas 
cosupanoy rights in any portion of the land 
in that pulia, І think the District Munsif 


haa given the sorreot answer to this argument 
in paragraph il of his judgment. He saye: 
"1n desiding the propriety of the terms of the 
pitta, the question‘ of the defendants’ 
cosupansy rights does, no doubt, “arise for 
incidental desision, but it eannot be said 
that it arises so directly and substantially 
for decision that thedesision thereon by a 
Revenue Court can be said to be re: judicata 
in a subsequent ejestment suit in a Civil 
Court where the question may again 
directly and substantially erop up." 


I think that the intention of the Logislature 
in framing section 189 was that ensh questions 
as those relating to the fairness and prooriety 
of the rate of rent fixed by the Revenue 
Court whieh a Collestor from his experience 
of the agrioultural condition and the rates and 
prises prevailing in bis district is in a 
position best fitted to settle, should not be 
again agitated ina Civil Court after they bave 
been once decided in suits instituted in Re- 
venue Courts under aestions 30, 38, 40, 55 and 
56 of the Estates Land Aot. In the present 
&ase Lam of opinion that the prior decision 
having been a decision upon an insidental 
question ах to oosupaney rights and a matter 
falling within the exolusiva jurisdiotion of 
a Revenue Court is not binding ona Civil 
Court under section 189 (3), although it did 
arise in a suit to enforse asceptanae,.of 
palias whioh was exclusively cognisable by a 
Revenue Court. This view is supported by 
the opinion expressed in two .unreported 
eases Second Appeal No. 1002 of 1916 
desided by Seshagiri Aiyar and Napier, JJ., 
and Second Appeal xo. 786 of 1919 decided 
by Ayling and Ooutts-Trotter, JJ. I agree 
with my learned brother that these appeals 
should be dismissed with oosta, 

M, e. P. 


Appeals dismtsesd, 
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SHASHI BHUSAN t, DEB NATH. 
CALCUTTA HIGH COURT. 
APPEAL FROM Appetpate DaoskkE No. 889 

$ or 1919. 
August 4, 1920. 
Present ;—Mr. Justiso Newbould and 
Mr. Justios Abdul Majid. 
SHASHI BHUSAN MORAL —P:AINTIFF, 
—AFPELLANT 

tersus - 

DEB NATH MORAL AND OTHEES— 


Derenpantre— RESPONDENTS. 
Mortgage—Mortgagor’s lessee, whether can question 
validity of mortgage. : 


It is not open to the lessee of a OEN in a 
suit brought for his ejectment, to question the 
validity of the mortgage. 

Appeal against the deoree of the Subordi- 
nate Judge, Kbulna, dated the 29th of 
January 1919, reversing the desres of the 
. Мапа, Second Court, at Khulna, dated the 
5th of Marah 1918. 

FAOTS appear from the judgment. 

Babu Ааа Ranjan Ohatteriee for Dr, 
Jadunath Кайа, for the Appellant.—The 
‘defendant, as tenant of the mortgagor, is not 
entitled to raise the question of the passing 
of the sonsideration for the mortgage. In a 
suit of this nature against the lessee of the 
mortgagor it is not necessary to adduee any 
evidense, The question of the passing of 
consideration is one between the mortgagor 
and the mortgagee. I am not pressing my 
elaim for ejeotment and I ат. perfesily oon- 
tent with the deores passed by the Court of 
first instance, | 

Babu Sarat Ohandra Roy Chowdhury (with 
him Babu Lal Mohan Ghose), for the Respond- 
ents,—If there was no consideration for the 
mortgage, the transaetion was void and not 
merely voidable, The lower Appellate Court 
wae, therefore, perfectly justified in dismiss- 
ing the suit on a finding that there was no 
eonsideration for the mortgage. Refers 
to Achal Rum v. Kazim Husain Khan 
(1). See also Rajoni Kumar Das v. Gaur 
Kishore Saha (2). 

Babu Ава Ranjan Ohatterjes was not eall- 
ed upon to reply. 

JUDGMENT.—This sppeal arises out of 
what was originally a suit in ejestment. 
One Bhagaban Sardar bad an ocsupansy 
holding of 45 b:ghas which be mortgaged to 

(1) 27 4.271, 9 C. W. №, 477 (Р. C.) 89, C. 155; 
82 I. А. 118; 15 M, L. J. 197; 8 Sar. Р, О. d. 772. 

(2) 85 C. 1051; 70, L. J. 586; 12 О, W. N, 761, 
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ihe plaintiff in 1318, The plaintiff sued o! 
this mortgage, obtained a desree and il 
exeoution cf that decree purehased that hold. 
ing in 1916 and subsequently took symbolisal 
possession. The defendant No. 4, who is the 
sole contesting defendant, admittedly was put 
in possession of the land by the plaintiff's 
mortgagor in the year before the mortgage 
was exeented. On these findings the first 
Court gave the plaintiff a desree deslaring 
his title to the land but refusing khas posses- 
sion as the tenanoy of defendant No. 4, 
having been ereated prior to the mortgage, 
the plaintiff obtained Bhagaban’s interest 
subject to that teranoy. On appeal, the 
learned Subordinate Judge has dismissed the 
suit on the finding that no consideration 


: passed for the mortgage. 


We are unable to uphold this deoision. 
Though the defendant No. 4 set up the title 
in himself alleging’ abandonment by the 
heirs of Bhagaban Sardar and re-settlement 
with himself by the landlords, that he has 
failed to prove. So his only right to remain 
on the land ean be by virtue of his lease 
from Bhagaban. As the mortgagor’s lessee 
he eannot question the validity of the 
mortgage. The appellant in this ease is 
content withthe deeree as passed by the 
Court of first instance and does not press his. 
alaim in ejeotment. 

The result will be, therefore, that this 
appeals deereed, the judgment and decree 
of the lower Appellate Court are set aside 
and those of the Munsif restored, 

The appellant will get his sosts in this and 
in the lower Appellate Court, 


Decree set aside, 


LAHORE HIGH COURT. 
С.т, Revistox Appiication No, 590 or 1920, 
January 31, 1921, 
Pretent:—Mr, Justice Martineau. 
Suor оғ RAM LAL-JOHARI MAL} 
твкопан OHANDU LAL-—-PLAINTIFF— 
PETITIONER. 
versus 
DIP CHAND AND ANOTHER—DEFENDANTa— < 
RESPONDENTS, 


Civil Procedure Code (Act Ӯ о] 1908), О, XLI, 
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т. 83 — Appellate Court, power of, to set aside decree 
which has not been appealed against, 


It is not competent toan Appellate Court, acting 
under rule 3“ of Order XLI of the Civil Procedure 
Code, to interfere with the decree obtained by the 
appellant in во faras it has not been challenged 
by the respondent by way of appeal or cross. 
objections. 

Applieation under seation 44 of Act III 
of 1914, for revision of tbe deeree of the 
Senior Subordinate Judge, Rohtak, dated 
the 30th March 1920, reversing that of the 
Мапа, First Class, Rohtak, dated the 218% 
February 1920, 

Lala Amar Nath Ohopra, for the Petitiorers, 

Mr, Ohiman Lal Gulati, for the Respond- 


ents, 

JUDGMENT.—The plaintiffs sued for 
money due on book assounts, alleging that 
the defendant, Dip Chand, had struck a 
balanee of Rs, 198 on the 29th August 1918, 
and olaiming Rs. 200 as due to them for 
principal and interest. Dip Chand pleaded 
that he had struok a balance of Rs, 50 
only. 

The Munsif found that the defendant’s 
thumb marks in the assount-book bad been 
obtained by misrepresentation, and that 
Dip Oband had acknowledged only a debt 
of Rs. 50, Не gave plaintiff a deeree for 
only Rs. 118, with proportionate вовёв, 

The plaintiffs appealed to the Senior 
Subordinate Judge, who agreed with the 
finding of the Trial Court and held, further, 
that as there was forgery in the aesount the 
snit should have been dismissed, and, besides 
dismissing the appeal, proseeded to dismiss 
the suit also, asting under Order XLI, rule 
33, Civil Prosedure Code, although the 
defendant had not appealed or filed  eross. 
objestions, 

The plaintiffs have applied to this Court 
for revision, 

The lower Appellate Court's findiogs of 
fact eannot be challenged, and I sannot, 
therefore, entertain the sesond and third 
grcuuds of revision, but the application must 
be assepted qn the first grcund. 

In Bangamlal v. Jhandu (1), where a plaint 
iff, who had been given a deeree for only a 
portion of his claim, appealed, but the defend. 
ant neither filed. a oross appeal nor took 
objections under Order XLI, rule 22, Civil 
Prosedure Code,it was held that it was not 


(1) 11 Ind. Cas, 640, 84 А, 82; 8 А, D, J, 1111, 
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competent to the Appellate Court, aeting 
under role 33, to interfere with the decree 
obtained by the plaintiff in so far as it had not 
been shallenged by the defendant. The learn. 
ed Judges pointed out that rule 22 olearly 
showed that it was intended that, prima 
facie at least, а respondent should not be 
allowed to take exception to so mush of a 
decree aa was against him without somoly- 
ing with the provisions of the rule. With 
regard to rule 33 they went on to say: 
“The object of rule 33 is manifestly to 
enable the Court to do somplete justice 
between the parties to the appeal. Where, 
for example, it is essential, in order to 
grant relief to an appellant that some relief 
should at the same time be granted to the 
respondent also, the Court may grant relief 
to the respondent, although he has not filed 
an appeal or preferred an objeation. Of 
suoh eases the illustration to the rule is a 
type.” 

Tagree with the decision of the Allah- 
abad High Court, and hold that Order XLI, 
rule 33, Civil Prosedure Code, did not 
empower the lower Appellate Court to set 
aside the deoree passed against the defend. 
ant, when the latter had not appealed or 
filed sross objections. 

І aeeordingly accept the application for 
revision, set aside the deeree of the lower 
Appellate Court, and restore that of the Trial 
Oourt. The parties will pay their own 
costs in this Court, as the plaintiffs have 
been only partially suscessful, and in the 
lower Appellate Court. 


Application accepted, 


Lone 


OUDH JUDI?IAL COMMISSIONER'S 
COUPT., 

Seconp O.vit Appear No. 316 or 1919, 
April, 30, 1:20, 
Present : —M r. Lindsay, J, C. 
Musammat ALI BANDI-—PLAINTIFF — 
AEFPELLANT 
versus 
ALI HASAN AND OrugsS—DEFENDANTS— 
Rerporpents, 

Pre-emntint —Pre-amntor denying vendore title 

whether estopped from clatming preemption, 
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ALT BANDI Y. ALI HASAN, 

The fact that a person who brings a suit for pre- 
emption has, at some time prior to the bringing of 
the suit, denied the title of the vendor, would not 
estop him from maintaining a claim for pre-emption. 
[р. 707, col 2.] 

Appeal against.the desrea of the District 
Judge, Rae Bareli, dated the 30th Jaly 1919, 
upholding the decree of the Sabordinate 
Judge, Rae Bareli, dated the 25га July 
1918, 

Mr. Niamat Ullah, for the Appellant. 

Mr. M, Wasim, for the Respondents, 


JUDGMENT,.— After hearing the Counsel 
on ,borh aides in this ease, lam of opinion 
that both the Courts below were in error 
in deciding that the plaintiff sonld not 
maintain the suit for pre-emption. In both 
the Courts the oase has been desided on 
two preliminary issnes; and as the appeal 
must, in my opinion, be allowed the result 
will be that the ease will have to go back 
to the Court of first instance for decision on 
the merits, 

The material facts to be sonsidered are 
these One Fakhuruddin waa the owner 
of sertain property. In the year 1926 
Fakhraidin transferred the whole of this 
property to his wife, Musammat Mohammad 
Bandi, in lieu of dower. The deed of 
transfer waa registered on the 12th of 
November 1906. | 

After this Fakbruddin died and a dispute 
arose regarding the property between the 
wife, Mohammad Bandi, on one side and a 
sister of Fakbruddin, named Musammat Ali 
Bandi, who is the plaintiff іп the present 
sait, on the other, The firat dispute was 
in a Matation Court and it is said that muta- 
tion was eífested in favour of Musammai Ali 
Bandi. 

After this a suit was brought by the 
widow, Mus:immat Mohammad Bandi, for 
possession of the property. Mohammad 
Bandi died while thia sait was at trial and 
four persons were substituted as her legal 
representatives in the litigation. Two of 
these were Mahmud Ashraf and Mohammad 
Qiyum, who are defendants Nos. 1 and 4 
in the present suit. These two mon are 
nephews of Musammat Mohammad Bindi. 

After this substitution had been made 
а desree was passed in favour of the foar 
persona and the result of that deoree was 
that Mahmad Ashraf and Mohammad 
Qayum beoame entitled to one-half of the 
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property which formerly belonged to Fakhr- 
uddin. A desree in their favour was passed 
on the 30th of June 1916 and on the 
18th of July 1918, they sold their one-half 
share to the defendant No. 3 who is their 
sister. Muszmmat Ali Bandi preferred an 
appeal against the decree of the 30th of June 
1916. 16 is not shown from the resord whe- 
ther that appeal was actually pending on the 
18 of July 1916 when the property was sold 
to the third defendant; but it is admitted 
that Ali Bandi’s appeal waa dismissed on 
the 15th of Jannary 1917. On the 22nd 
of June 1917 the third defendant transferred 
the property whioh she had acquired from 
the first and second defendants to the defend- 
ant No. 4, who is her husband, and this was 
the state of things at the time this suit for 
pre emption was filed on the 18th of July 
1917. 


The Subordinate Judge dismissed the 
plaintiff’s olaim on two grounds embodied 
in the fifth ‘and sixth issues. He found, 
in the first plase, that there was no sale 
whioh sould be pre-empted, his reason being 
that what was sold to the third defendant on 
the 18th of July 1916 was not property, 
but a mere doubtfal olaim, or, in other 
words, a share in a law suit. On the 
sixth issue he found that, beoanse prior 
to the suit the plaintiff Musammat Ali Bandi 
had been denying the title of these vendors, 
she was, therefore, not entitled to mainthin 
the suit, 

In my opinion, both these findings ara 
wrong. I cannot assept the view that, because 
a person who brings a suit for pre-emption 
has at sometime prior to the bringing of 
the suit denied the title of the vendor, 
he is thereby estopped from maintaining 
a elaim for pra-emption. Sush a view, to 
my mind, is altogether unreasonable and 
repugnant; and І need only refer to a 
desision of this Court reported as Лера? 
v. Mahabir vrasad (1). That is a deoision 


_ofa Benah and lays down the law in the sense 


whioh І have referred to. I agree with this 
decision, 

As for the other ground taken by the 
Court of first instanse and adopted by the 
lower Appellate Court, I, am also of opinion 
that the desision is wrong. What are the 


(1) 52 Ind, Cas, 621; 22 О. C. 144, 60. І, 7, 818; 
1U, P. L, R, (J. 0.) 64 
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MOHESH OBANDRA DE 0, KALI КАМТА SORMA. 


faote? On the 30th of June 1916, the two 
vendors had got a deeree from a oompe- 
tent Court deslaring their rightto a half 
share in this property. 16 is plain that, 
up to this’ stage, there had been noattempt 
on the part of the vendors to dispose of 
aby portion of the claim which they were 
prosecuting in -tbe Trial Court. They got 
á desree, as I have said, on the 30th of 
Jure 1916 and baving got that deeree 
they ` prossed to cell the property whish 
bad been awarded to them by the Court 
under a deed’ whish was exeonted on the 
18th. of July 1916. I am certainly not 
prepared to take the view that, because 
either an appeal was pending at the time 
this transfer was made or an appeal was 
shortly afterwards instituted, the result 
inust be that the Court should hold that 
what was being transferred by the frat 
and second defendants to the third defendant 
was an unsubstential item of property eonsist- 
ing of nothing more or less than а share ina 
law suit. ‘That isnot, in my opinion, the 
proper view to take of the fasts. 

Tallow the appeal and set aside the desree of 
the Court below i and as there has been ro trial 
on the merits in the Court of first instanee, 
the result is that the ease must be sent 
back to the Court of the Subordinate 
Judge for disposal on, the remaining 
issues. Costs here and hitherto will abide 
the result, 

Arpeal allowed, 


САТ СОТТА HIGH COURT. 
ÁrrFAL FROM APPELLATE DHCREE No, 2188 
or 1918. 

July 7, 1920, 
` Presenii—Mr, J ustica Walmsley and 
Mr, Justice Greaves, 
MOHESH CHANDRA DE~ Praistiz¥— 
APPELLANT 
tersus 
KALI KANTA SORMA AND orugss— 


RESPONDENTI, 

Betiamdar for purchaser of separate account at 
Revenue sale, whether can maintain suit for joint 
ошо Ренар, Revenue Sale Law (Act XI B, C. 
of 186 
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A suit for joint possession by the purchaser of a 
separate account in a sale held under the Bengal 
Revenue Sale Law is maintajnable even though the 
plaintiff is a -benamdar. 

Appeal against the deeree of the Sub- 
ordinate Judge, First Court, Chittagong, 
dated the *Oth of August 1918, reversing 
the desree of the Muntif, South Ranjan, 
dated the 6th cf June 1917. 

FAOTS: appear from the judgment. 

Babu Ohandra. Sekhar Sen, for the Appel- 
lant.—I gota deoree for joint possession in 
the Court of the first instance. But ор appeal 
by the otber side the lower Appellate Court 
wrongly held that the plaintiff being a 
Бепатдат could not maintain the suit. The 
learned Judge in the Appellate Court has 
gone counter to the desision in Muham. 
mad Mahbub Ali Khan v. Bharat Indu 
(1). It was not open to defendant to raise 
ihe question of benume and the fast that I 
have produced certificate of title is sufficient 
evidense of title to estate. 

Babu Mohini Mohon Ohakraveriy, for the 
Respondents.— The benamidar is competent 
to bring suit. I eannot resist the appeal. 


JUDGMENT. 


WaALM3LEY, J,—'Lhis appeal is preferred by 
the plaintiff who purehased a separate 
aecount in a sale held under Aot X! (B. 
О.) of 1859. The rst Оопгё gave а 
dearee for joint possession but left open 
the question aa to the identity of the 
plaint.land with the land in the mahal, 
The learned Subordinate Judge on appeal 
dismissed the suit on the ground that the 
plaintiff was only a benamdar and, there- 
fore, eould not maintain the suit. But he 
held that, if it had not been for the faot 
that the plaintiff was a benamdar he would 
have been entitled to joint posseasion He also 
held that there was no reason for doubt- 
ing the identity of the suit-land with the 
Jand of the mahal. It is oonseded by the 
learned :Vakil for the respondent that, since 
the desision of their Lordships of the 
Judisial Committee reported as Muham- 
mad Mahbub Ali Khon v. Bharat Indu 


(1), the desision of the Subordinate 
Judge cu the question of tenami ean- 
not be supported. It io also coneeded 


that, in view of the findirg that there was 


(1) 52 Ind. Cas, 54; 28 О. W, М. 821; (1919) M.. 
W. N, E07 (P, C.). 
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no partition, the objestion on that soore 
aleo eannot be supported. f 

The result is tbat this appeal is allowed 
and the plaintiffs suit deoresd in the 
manner suggested by the learned Subordi- 
nate Judge in tbe olosing part of his judg- 
ment, with costs ia all Courts. 

Qseavea, J, —I agree. 


Areal allowed, 


LAHORE HIGH COURT. 

First Civit Appear No, 3184 op 1916, 
January 18, 1921. 
Present: — Mr. Justice Seott-Smith and 
Mr. Justice Leslie-Jones. 

GOLA SINGH —DzxrgNDANT— APPELLANT 
versus 


HAKAM RAI-—PrwuxTIFF— RESPONDENT, 
Partnership —Fraud of one partner— Party defrauded, 
rights of —Loss, liability for. 


Where a person is induced by the false representa. 
tions of others to become a partner with them, the 
Court will rescind the contract of partnership at his 
instance, and will compel them to re-pay him what- 
ever he may have paid them, with interest, and to 
indemnify him against all the debts and liabilities of 
the partnership. (р 710, col. 1.] 

When a partnership is rescinded on the ground of 
fraud or misconduct, the partners at faulé are not 
entitled to ask the other members of the partnership 
to contribute to the losses which may have occurred 
in the partnership business. [p. 710, col. 1.] 

. Furst appeal from the desree of the Sub. 
ordinate Judge, First Clase, Gujranwala, dated 
the 25th August 1916. 
Mr. Manohar Lal, for the Appellant. 
Mr. Mukand Lal Puri, for the Respondent, 
JUDGMENT,.—In the suit out of which 
these cross appeals arise the plaintiff, Hakam 
Raj, olaimed Rs, 5,927.4-2 prinsipal and 
interest, from Kharak Singh, defendant, or 
in the alternative he asked for dissolution of 
partnership and for resovary. of the amount 
which might be found due to him after 
rendition of the partnership ascounts. The 
Court below found that there was a partner- 
ship and passed a preliminary deoree dis- 
solving it and subsequently passed a final 
desree for Rs 2,762.3.10 in favoar of the 
plaintiff with proportionate вовів against the 
defendant and ordered that the amount 
deoreed should sarry future interest at 6 per 
cent, per annum from the date of the deeree 
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to the date of payment. There are eross- 
appeals by Gola Singb, the minor son of 
Kharak Singh, deaeased,and by the plaintiff. 

Mr. Manohar Lal, in arguing the defend. 
ant’s appeal, began by sontending that it was 
not proved that the whole sum of Rs, 5,000 
said to have been paid by the plaintiff to the 
defendant was astually paid. This sum was 
made up of three items, as detailed in the 
judgment of the lower Court, namely :— 

(1) R5. 3,015-12 O due to the Arya Bank 
on account of previous debt due by defendant 
to the said. Bank ; 

(2) Reesived in cash in advanse on the 
91st of August 1913, Rs. 500, 

(3) Received in September 1913 Rs. 
1,484-4-0. 

The lattersum was all along admitted by 
the defendant who gave plaintiff a oredit for 
Ra. 1,500 in the partnership aesountsa, Mr. 
Manohar Lal frankly admitted before us that 
he sould not contest the item of Rs. 500 and 
he also said very little about the debt of 
Rs. 8,015-12-0, In our opinior, this debt is 
clearly proved by the books of the Arya 
Bank and by the other evidenee detailed by 
the lower Court in its judgment, printed at 
page 65 of the paper-book, and also by. the 
fact that the defendant, who was literate, 
signed a promissory-note for the full sum of 
Rs. 5,000. It is unnesessary for us to go 
into all the arguments urged by Mr. Manohar 
Lal ia regard to the aesounte, besause, ia опг 
view of the oase, plaintiff's , appeal 
must suoseed. It is clearly proved that eash 
of the partners was to put Rs. 5,000 into 
the partnership basiness of whieh the defend. 
ant was the manager. Defendant only put 
Rs. 1,509 of the plaintiffa money into the 
business, misappropriating the other Rs, 3,500. 
Ho denied reseipt of this sum of Rs. 3,500 
and made no entry of it in the assounts, and 
it is quite olear that his intention was to 
misappropriata itor to use if for his own 
private business. 

Mr. Pari, who argued the plaintiff's appeal, 
urged that defendant: had  olearly been 
guilty of miseondast in not putting the whole 
of the plaintiff's Ra. 5,000 into the partner. 
ship business, Partnership was entered into 
in Savtember 1913 and on the 5th Dasambar 
1913 the plaintiff sent a hotice to the defend. 
gat, printed at page 5 of the papar bask, in 
whieh he taxed the defendant with haying 
obiainad Rs. 5,09) from him by misrapra- 
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sentation and ealled upon him to deposit the 
amount within four days in a certain firm, 
otherwise be would bring a oriminoal ease 
against him charging him with cheating or 
eriminal breach of trust, To this the defend- 
ant never replied. Under the ciroumstanses, 
we consider that the defendant has clearly 
been guilty of misconduat if not of fraud and 
that, under the sireumstanees, the plaintiff is 
not liable to contribute to any losses whioh 
may have oesurred to the business, 

In Lindley on Partnership, Seventh 
Edition, page 524, it is stated that, “where a 
person is indueed by the false representations 
of others to besome & partner with them, the 
Conrt will ressind the contract of partnership 
at his instance; and will sompel them to 
re-pay him whatever he may have paid them, 
with interest, and to indemnify him against 
all the debts and liabilities of tte partnership,” 
and soon. Again, at page 616 it is stated: 
“The Court may dissolve a partnersbip on 
the ground that а partner wilfally or persist- 
ently commits a breash of the partnership 
agreement,” When a partnership is re- 
seinded on the ground of fraud or missonduot 
sush as bas been committed in the present 
oase, we consider that the partner at fault ia 
not entitled to ask the other members of the 
partnership to contribute to the losses whieh 
may have oseurred in the partnership business, 
In the present dase it is quite possible that, 
if the defendant had eomplied with the terms 
of the agreement, there would have been no 
logs. 

The plaintiff admitted that he had reaeived 
goods worth Rs, 638.11.10 from the defend. 
ant whieh he deduoted from the total sum 
whieh he ssid was due. In addition to these 
sume, the lower Court allowed the defendant 
eredit for three other items, whioh wll be 
found prin'ed in the paper-book at page 54. 
These items are :— 

(1) Rs. 423 80 dated Lith February 1914, 

(2) Bs. 15 12 0 and 

(3)Rs 7 92. n 


Total Rs. 446 18 2. 

There is no evidence in support of the 
item of Rs, 428-8-0 except an entry made by 
the defendant in the partnership acsonnts, 
Plaintiff states that he was in tbe babit of 
giving receipts for any sums reseived by him, 
and à number of receipts have been prodna 
ed by the defendant. We do not agree 
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with the reasons giveu by the Commissioner 
for allowing this item , Ib is olaar that an 
item of Вз 328 has been uola vfullg entered 
by the defendant in the aesounts (see the 
bottom of page 51 of the paper-book). · We 
have examined the details which go to make 
up this item of Rs, 828 and we find that some 
of the items are aums spent by the defendant 
in this very case. Under the eireumstanoes, we 
do not think that the defendant's aesounta 
are so reliable that they should be acsepted 
as proof of this item of Rs 423 8 0 when no 
reseipt is forthcoming signed by the plaintiff 
who says he gave a receipt for every sum 
received, ' 

The item of Rs. 15-19.0 represents the 
differenae between Rs, 1,484 4 0, reseived іп 
eash by the defendant from the plaintiff, and 
the sum of Ra. 1,500, for whioh he give credit 
iu theaesounts. As we hold that the whole 
sum of Rs. 5,000 was reaeived by t^e defend. 
ant this item of Rs. 15 12.0 ia non existent, 
Plaintiff's Counsel says he does not objest to 
the item of Rs 7- '-2. | 

The plaintiff has oaloulated interest at 2 
per cent. per mensem, bat we think this is too 
mush, because the interest whioh the defend- 
ant was paying to the Arya Bink was at half 
of this rate only. We consider that tbe 
plaintiff. was entitled to bis principal, 
Ra. 5,L00 plus interest at 1 per eent. per men- 
sem, £e, Re. 783 total Rs. 5,783. From this 
must be deducted Rs. 638 11-10 originally 
admitted by the plaintiff plus Вз, 7.9 2 now 
admitted, The balance remaining is 
Rs. 5,138.11 C. : 

We accept plaintiff's appeal and, in modifi- 
sation of the order of the lower Court give 
plaintiff в dearee for Ra. 5,'33 11 0 and 
proportionate costa in both the Courts to be 
realised from the estate of Kharak Singh, 
deasased, Thissum shall bear interest from 
the date of the deores to the date of realisa- 
tion as ordered by the lower Court at 6 per 
cent. per annum. 

Defendant’s appeal is dismissed with sosta. 

Plaint ff s appeal allowed: 
Defendcnt's appeal dismissed, 
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KALI DIN €, SHEO BARAN, 
OUDH JUDICIAL OOMMISSIONER'S 
COURT 
Sgcoxp Civit Apesar No. 12 or 1920. 
апе 7, 1920. 

Present :—Mr Lindsay, J. C. 


KALI DIN „хр oruers— D&FENDANTS— 
APPELLANTS 


versua 
SHEO SARAN AND ANOTHER—PLAINTIFFS 


—R&- P)NDENTS 
Oudh Rent Act (XXII of 1886), s. 48—8Suit for 
possession based on right of inheritance—Right found 
not to ewist, effect of ~ Defendant in possession without 
any right. 


Where іп a suit for the possession of а caltivatory 
holding the plaintiff alleges 2 right based upon 
inheritance, and it is found that he has no right of 
inheritance whatever to possession of the holding, his 
suit is liable to be dismissed, even though it is found 
that the defendantis in possession without any right. 


. Appeal from the’ desres of the Subordi- 
nate Judge, Partabgarh, dated the 6th No- 
vember 1919, sonfirming the order of the 
Muasif, Kunde, dated the 2:th July 1919, 


Mr. S, N. Roy, for the Appellants, 
Mr. M. A. Khan, for the Respondents, 


JUDGMBENTP,—After hearing Counsel in 
this ease 1 have come to the sonelusion 
that the judgment of the Oout below is 
wrong aud that áppeal' must be allowed, 

The subject-matter of the suit was the 
right to possession of a sultivatory holding 
which had been in the possession of one 
Deoki, now deceased. Both the parties to tha 
suit are sollateral relatives of the deceased. 
The defendants, it is said, are in possession of 
the holding. They set up title to it under an 
oral bequest and also under a mortgage said to 
have been exeeuted in their favour. The 
Courts below have found that the oral 
bequest was not proved and they have also 
held that the mortgage of a oultivatory 
holding is invalid and that, therefore, the 
defendants are in possession without any title. 
They have also held that the plaintiffs, be- 
ing nearer reversioners to the deceased than 
the defendants, are entitled as against these 
defendants to possession. 


It has been found by both the Ооп ёв that 
neither the plaintiffa nor the defendants 
shared in the onltivation of the holding durirg 
the lifetime of Deoki, 

On these findings it appears to me that the 
anit of the plaintiffs ought to have been 
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dismissed, They have, in my judgment, по 
right whatever to possession of this holding. 

The law on the subjest appears to be 
clear. The right of an ordinary tenant under 
the Oadh Rent Act is nota heritable right 
exeapt to the extent whieh is laid down in 
sestion 48 of the Act. That sestion provides 
that the heir ofa tenant who dies during 
the eurreney of a holding is entitled to retain 
ossupation of the holding till the period 
expires, It is also provided in this seetion 
that a collateral relative who did not, at the 
date of the death of the deseased, share in the 
ealtivation of the holding is not to be deemed 
an heir under the Aat. 

Applying these prinsiples to the ease, it will 
be obvious that the plaintiff have no right 
whatever; and although it may ba that the 
defendants have no right to ba in possession 
of this property, nevertheless the plaintiffs, 
having no title in themselves, eannot be 
allowed to turn the defendants out. 

The Courts below have arrived at their 
decisión moon the sonsideration that the terma 
of sestion 45 of the Oadh Rent Ast are for 
Iam not sure 
that I understand what is meant by this 
expression. Bat whether seotion 48 sonfers 
any benefit on the landlord ог not its pro- 
visions seem to me to be perfestly elear. The 
plaintiffs eame into Court alleging a right 
based upon inheritanse. Under the law 
they Have no right of inheritanae whatever 
and, in these siroumstances, their suit was 
bound to fail, 

The appeal is allowed, the deeree of the 
Oourt below is set aside, and 16 is ordered that 
the plaintiffs’ suit be dismissed with eosts to 
the defendants in all three Courts. 


Appeal allowed, 


OALOUTTA HIGH COURT. 
Lerrers Patent АРРЕА1 No. 33 or 1920. 
August 13, 1920. 
Present :—Sir Asutosh Mookerjee, Kt, 
Acting hief Јоянісе, and Jastiee 
Sir Ernest F e'aher, Kr. 
: KALI NATH HAKRABARTPTY au» 
от ER — Рм, APPELLANTS 
versus 
NAIMUDD anD «от :£&—DEFENDANTS 
— Rg:Po-vE^TS. 
Public nuisance -- Damage, вревіаї-- Pathway, obstruc« 
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tion - of ~Suwit by one member of public to compel 
removal of obstruction, maintainability of. 


© Where it is shown that опе member of tho public 
las suffered special damage by the obstruction of a 
public pathway which prevents him from using the 
pathway as a convenient access to his house, he is 
entitled to maintain a suit for a declaration of right 
of way, and for an injunction to compel the removal 
ef the obstruction. 

Letters Patent Appeal against the Чебгоо 
of Mr, Justice Newbould, dated the 30th of 
April 1920, in Appeal from Appellate Decree 
No, 1363 of 1919. 

FAOTS appear from the judgment, 

Babu Bepin Chandra Bose (with him Babu 
Radhika Ranian Guha), for the Appellants.— 
The plaintiff is the appellant. The appeal 
arises out of a suit for declaration of a 
right to village pathway and for an injunotion 
for the removal of the obstruetion by the 
defendant. The suit was dismissed by the 
Courts below on‘the ground that plaintiff 
did not describe the path asa publie path. 
way. On appeal to this Court Mr, Justice 
Newbould also affirmed the deeree of the 
Courts below on the further ground that 
the plaintiff had not proved any spesial 
damage. 1 submit there is ample evidence 
on the resord to show that I have suffered 
spesial inconvenience by not being allowed 
800888 through the path in question. That, 
I submit, is sufficient for the purposes of 
my esse to prove speoial damage. 

Moulvi A. K. Fazlul Huq (with him Babu 
Jahnavi -Charan Das), for the Respondents,— 
The plaintiff founded his olaim on sontract 
and grant but the findings on those pointa 
are against him. Не should have som. 
plied with the provisions of Order I, rulel8, 
of the Civil Procedure Code. It has been 
found by the Courts soncurrently that no 
spesial damage has been made out. 

Babu Bepin Ohandra Fose replied in 
brief. 

| JUDGMENT. 

Моокевзеє, Acte, О. J.— This is an appeal, 
under elause 15 of the Letters Patent from, 
the judgment of Mr. Justice Newhould in 
в suit for deslaration of a right of way, 
and for an injüction to sompel the defend- 
ants to remove an obstruction whieh they 
have ereoted aeross it. 

The Courta below have found in favour 
of the plaintiffs upon the existenoe of the 
way as alleged by them. But they have 
dismissed the suit on the teehnieal ground 
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that the plaintifs had not deseribed the 
way asa publie pathway, as established by 
the evidence. That decree of dismissal has 
been affirmed by Mr, Justice Newbould on 
the ground that the plaintiffs have not 
suffered speoeial damage as they would have 
to establish if the way wasa pnblis path, 
because the obstruction to the road had been 
plased at some distance from their house. 
In our opinion, the suit should not have been 
dismissed on a teshnisal ground as has been 
done by all the Courts. 


The judgment makes it plain that there 
is а way as alleged by the plaintiffs and 
that the defendants have unlawfully ob. 
Btrueted it, We shall assume for the pur- 
pose of our desision that it wasa publio 
village path and that the plaintiffs oan 
sueceed ‘only upon proof that they have’ 
suffered spesial damage inasmush as they 
have not instituted the suit on behalf of the 
members to the publis in assordanee with 
the provisions of the Civil Prosedare Code. 
But upon the fasts it is abundantly elear . 
that they have suffered special damage. o 
doubt, the obatruetion has been placed not 
in immediate front of the outer door of 
their beuse but at some distance; but it is 
clear that, while every member of the publie 
bas been prevented from using the path. 
way, the plaintiffs have suffered special in. 
convenience beonuce they have been prevent. 
ed from using the way as a sonvenient 
access to their house. They have thus 
complied with the requirement of the rule 
that where a wrongful act has been done 
affecting the public at large, as well ag 
causing insonvenienes and damage to the 
individual, if the inconvenience and damage 
caused to the individual be the same as the 
publia at large are exposed to, the individual 
has no right of action, unless he can show 
that he has suffered some special and 
partienlar damage [See the judgment of 
Westropp, C. J., in баи v. Ibrahim Aga 
(1), where numerous instances are given of 
apesial damage]. In the cireumstanees of 
this ease, we are olearly of opinion that 
the suit should have been held maintain- 
able. 

The result is that this appeal is allowed, 
the desree of dismissal made by Mr. 


з (1) 2 B, 457; 2 Ind. Jur. 828; 1 Ind. Deo. (к. з.) 
26, 
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Newbould, in affirmanse of those of the lower 
Courts, set aside and the suit 'desreed with 
sosta in all the Courts, 


Егитенев, J.— 1 agree. 


Appeal allowed, 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
` Petition No. 8 or 1918 оғ Ондо Disraicr, 
Marsh 7, 1918. 
Present : —Mr. Holms, 8. M., and 
Mr. Ferard, J. M. 
Qazi MUKHTAR-UL-HUDA— 
DEFENDANT—APPELLANT 
tersus 
BAKHTAWAR KHAN-—PrAINTIFF — 


RESPONDENT., 
Jurisdiction of Revenue Court—Tenant, stalus of— 
Question талзей in Revenue Cour t— Court, duty of. 


Where the question of the status of a tenant is raised 
before a Revenue Court, that ( ourt must decide what 
the tenant's status is or decide that he has prima facie 
under-proprietary rights; in which case either party 
must go to the Civil Court for a decision on the 
question of under-proprietary title, 


Sesond appeal from the order of the Oom- 
missioner, Lucknow Division, dated the 18th 
Ostober 1917. 

; JUDGMENT. 

Feragp, J. M,—(March 1, 1918.) —I would 
800ept this appeal. 

The plaintiff-respondent sets up to bean 
oosupaney tenant. The defendant-appellant 
iasued notise to eject him as an ordinary 
tenant. Decisions in the past have saneelled 
notises of ejestment by defendant-appellant’s 
predeaessors on the ground that plaintiff. 
respondent had status superior to that of an 
ordinary tenant, but have not desided what 
that status was. Courts in the past seem 
to have interpreted: the law curiously, as. 
notise that Mr. Commissioner Quinn on the 
22nd Desember 1885 held that the land. 
lord must establish in the Osvil Oourt that 
the tenant was an ordinary tenant before 
he sould ejest him by notiee, Mr. Quinn 
was olearly wrong, ав a question of tenant 
status (other than under-proprietary) was 
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for the Revenue and not for the Civil 
Court. The question of what the respond. 
ent' status is oan never bs deoeided until 
the Revenue Courts follow Dhaurwa Estate v, 
Ohuttan Singh (1) and, when the question is 
raised in a ense like the present, deside what 
the tenant's status is, or deside that he has 
prima facie under-proprietary righte, in 
which latter ease either party sould go to 


Civil Court on the question of under-pro. 


prietary title, 

l would hold that a wrong application of 
res judicata in the past does not warrant 
similar action now. 


. The question eubstanitally (see the word. 
ing of section 11 of the Civil Prosedure 
Code) at issue in the past was, whether the 
tenant possessed this or that, definite statua 
and was or was not sonsequently liable to 
ejestment by notiee. The vague deeisions 
of the past in finding that the tenant was 
"something more" than ап ordinary tenant 
slurred the matter substantially in issue, 
and, therefore, are not binding on the Courts 
as res judicata under sestion 11 of the Civil 
Procedure Oode. I wonld hold that Courts 
are not bound by these “indesisive decisions” 
and must decide decisively on the gub- 
stantial point when the question somes 
before them again, as in the present oase. 
l would, therefore, remand this sase to the 
lower Court fora definite desision, (1) as 
to the status of the tenant-respondent, and 
(2) asa osonsequenca whether he ів liable 
to ejeetment by notiee. Return to be made 
to this Court for final desigion ; sosts of 
this appeal will be included in costs of 
guit. 

Horma, S. M.— (March 7, 1918.)— I entirely 
agree. The view of the law. stated by my 
colleague is that now aseepted. 


Case remanded, 
(1) Sel. Dec. No. 17 of 1910. 
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KANSHI ВАМ t, MAULA ВАЕИЗН, 
LAHORE Н GH COURT. 
S.conn Civit Ара L Мо, 2758 ор 1920, 
January 81, 1921. 


Гтегепі : — Mr, Justice Martineau. 
KANSHI RAM-—PLAINT.FF — APPELLANT 


versus 
MAULA BAKHSH —DEF£NDANT— 
RESPONDENT. 


Custom—Alienation by a male proprietor— Necessity, 
proof 01, nature of — Just debt, what is, 


It is only in the case of an alienation by & 
woman that the alienee has to show that the 
alienor’s income was insufficient to provide the 
money required. Where the alienor is ẹ man, all 
that has to be considered is whether the purpose 
for which the alienation was effected was a necese 
sary purpose [p 7 4, col, .] E 

A just debt need not be one incurred for neces- 
sary purposes [p. а, col 2] 

It is not necessary for an alienee, who is also the 
antecedent creditor, to prove that all the previous 
debts were incurred for necessity. 16 is only where 
the previous debts, besides not being for necessity, 
are unresonable 0: prove reckless extravagance or 
waste, or a design to injure the reversioner's 
interests, that a distinction arises between the case 
of an alienation in favour of the antecedent creditor, 
who is prima facie fixed with knowledge of the 
nature of the debts, and an alienation in favour of 
a third person who cannot be presumed to have 
such knowledge [р 714, col. 2; р, 715, col. 1.] 


Segond appeal from the deoree of the 
District Judge, Hoshiarpur, dated the 17th 
April 1920, reversing that of the Munsif, 
Firat Clase, Garhsbankar, Distriet Hoshiar- 
pur, dated the 21st February 1920, 

Lala Fakir Cho 1, forthe Appellant. 

Mr. Badr ud- Din s ureihi, for the Respond- 
ent. 

JUDGMENT,— On the 15th January 1910 
the defendant's brother, Adalat Khar, 
borrowed Rs. 60 from the plaintiff and 
executed a deed in his favour hypotheoating 
bis La f sbare in certain house property. On 
the 24th January 1913 he executed another 
deed hypothecating the same property to the 
plaintiff for Вз, 122 Whieh inoluded Rs. 93 
on aecount of principal and interest due on 
the deed of 1910, Rs. 4 for registration 
expenses, and Hs. 25 whioh he received in 
eash before the Sub. Registrar. The plaint. 
iff sues the defendant (Adalat Khan being 
dead) for the money due оп the deed of 1913, 
The defendant pleaded that the property 
hypothecated was aneestral, and that the 
mortga.e was without nece:sity. 

The Munsif found that the property was 
ancestral, but that there was necessity for 
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the alienation, and he gave the plaintiff a 
deeree, i 

Oa appeal, the Distrivt Judge agreed with 
the finding of the firat Court that the pro- 
perty was ancestral, but also found that no 
necessity for the alienation was proved, and 
he, therefore, dismissed the avit. The plaintiff 
has filed a £esond appeal in this Court. 

In the deed of 1910 it is stated that the 
Rs. 60 borrowed by Adalat Khan were 
required for "household" purposes, and the 
witnesses to the exeeution of the deed also 
вау the money was borrowed for вооћ pur- 
poses. 

Tbe learned District Judge holds that the 
plaintiff was bound to give some p-oof that 
it was nesessary for Adalat Khan to raise 
the money hy pledging snoestral property, 
and he poirts‘ont that Adalat Khan, being 
in the army, had a source of income 
beyond the one ghumao of land which he ' 
possessed, 

He is, however, wrong in thinking that the 
plaintiff had to show that Adalat Khan's 
income was not avffisient for his wants, It 
is only in the esse of an alienation by a 
woman that the alienee har to show that the 
&lienor's income was insuffisient to- provide 
the money required. Where the alienor is a 
man, all that has to be sonsidered is whether 
the purpose for whioh the alienation was 
effected was а necessary purpose. І do not 
think it ean be said that ordinary domestic 
requirements were not “necessities” for 
which Adalat Khan was justified in borrow- 
ing Rs. 60. Further, it appears to me that, 
in accordsnee witb the principles enunciated 
in Dstt Ditta у. Saudagar Singh (1), the mere 
existence of the debt contracted in 1910 was 
sufficient to justify the alienation in 1913, 
whether the debt was inourred for a necessary 
purpose or not. On page 296 of that ruling, 
where the words “just debt” are defined, it 
is stated that a just debt need not be one 
incurred for a necessary purpose, and further 
on it is laid down that it is not ревеввагу for 
an alienee, who ts also the antecedent creditor, 
to prove that all the previnus debts were 
ineurred for necessity. It ів only where the 
previous debte, besides not being for nesessi- 
iy, are urreasonable or prove reckless 
extravagance or waste, or а design to injure 
the reversioner’s interests that a distinction 


(1) 65 P, R, 1900; P, L, R. 1900 p. 822, 
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arirea between the case of an alienation in 
favour of the antecedent oreditor, who is 
prima facte fixed with knowledge of the 
nature of the debts, and an alienation in 
favour of a third person who oanrot be 
presumed to have sueh knowledge. In the 
present oase there is nothing ‘tao show that 
the debt sontrasted by Adalat Khan in 1919 
was of the ebaraster mentioned above. 

I hold, therefore, that theitem of Rs, 93 
insluded in the deed of 1913 on aseount 
of the amount due on the deed of 1910 
must be allowed, 

The sum of Rs, “5 reseived by Adalat 
Khan at the time of the registration of 
the deed js trifling, and, acsording to the 
evidence Adalat Khan, borrowed itfor the 
purpose of paying land revenue. This item 
should also be allowed, 

, laeeordingly воверё the appeal, set aside 
"the deoree of the lower Appellate Court, and 
restore that of the Trial Court. The respond- 
ent will pay the appellant’s costs in this 
* Court and in the lower Appellate Court, 


Appeal accepted. 


OALCUTTA HIGH CCURT, 
APPESL FsOM APPELL: те Decese No. 1622 
or 1918, 

May 13, 1920. 
Trecent:—Justioe Sir N. R. Chatterjes, KT., 
and Mr. Justree Panton, 
DINABANDBU MAITI— PLAINTIFF — 
APIELL-AT 
VETSUS 
BISHNU BEWA 4^D oTHERS— 

— RESPONDENTS. 

Limitation Act (IX of 1903), Sch. J, Art. 182— 
Mortgage—Loan of paddy secured by mortgage— 
Suit to recover money due—Nature of suit—Limitation 
applicable. р 


D. obtained a loan of a quantity of paddy upon 
a mortgage of his property. covenanting to re-pay 
the loan with interest within a cartain time. and 
stipulating that, in case of default, the mortgagee 
could realise by sale of the property mortgaged, 
D made default and the prese 6 suit was brought 
within (2 years of the due date of payment for 
recovery of the money with interest, and the question 
wes whether the suit was within times 
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Held, that the suit was one for enforcement of 
money charged upon mortgaged proper y within tke 
meaning of Article ! `, Seh»dule , to the Limitation 
Act, and having been bronght within the period 
prescribed by that Article, it was not barred by 
limitation, 


Appeal against the desision of the Third 
Subordinate Judge, Midnapore, dated tha 
22nd May 1918, affirming that of the Мапа, 
Third Oourt, at Coutai, dated the 30th 
November 1916, 

Baba Sarada Oharau Maity, for the Ap. 
pellant, 

Babu Satcourtpatd Ray, for the Raspond- 
ente, 

JUDGMENT.—The question involved in 
this case ів, whether the suit upon the 
mortgage-bond out of which thia appeal 
arises, is a suit for enforcement of money 
sharged проп mortgaged property within 
the meaning of Article 132 of the Limita- 
tion Act, 


The mortgagor took a loan of а eertain 
quanti'y of paddy snd agreed to re pay it 
together with interest thereon at so many 
kathas per kurt per year and further agreed 
tbat, on default of payment within tha 
time stipulated, the mortgagee would ba 
entitled to realise the money—the enbjeot- 
matter of the claim together with sosta by 
sale of the property whioh was mortgaged to 
secure the loar, and that if that was insuffi. 
sient to satiefy the debt, by attachment and 
sale of otber properties of the mortgagor. 

The svit was brought more than six 
years after, and within twelve years of the 
due date ot payment. ` 


The Court below, relying on the desision 
in thecase of Rash Bihari Das у, Kunja» 
bihirt ! otra (1), held that the euit wae barred 
by limitation, That case bas been oon- 
sidered and dietinguished in several oases: 
See sriputi Lal Dutt v. Sarat Ohundra Mondal 
(2), Sridhar Ohandra Matti v. Ram Gobinda 
Jana (3), Indra Narain Shao v, Dibar 
Samanta (4) and Jogendra Nath Singh ү, 
Mohan Lal Khan (5). 

We have been pressed to refer the ease 
to the Fall Bench ; but the’ terms of the 
bond in the ease of Rash Bihari Das vw. 


(1) 37 Ind Cas. 805; ?4 C. L, J. 848. 

(2) 46 Ind f as 78; 22 О. W? N. 760, 

43) БО Ind Cas 608: 79 C. D. J. 64, 

(4) 5' Ind. Cas N49, 23 C. W. №. 919; 47 О, 125, 
16" 58 Ind. Cas, 9v6; 28 О. W. №, 951, , 
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"Kunjabihart Patra (1) do not appear to be 
the same as those of the bond in the 
present ease. In fast, all the terms of the 
mortgage- bond, and epesially those relating 
to enforeement in default of payment, 
do not appear from the report of that 
ease.  ' i 

In the present ease, as stated above, it 
was stipulated in the bond that the money 
(Dabir taka mai kharcha) would be realis- 
able by the sale of the mortgaged property. 
The ease, therefore, is distinguishable from 
that of Rash Bihari Das v, Kunjabihart Patra 
(1) In the eircumstancer, we do not 
think that the ease should be referred to 
the Fall Beneh and the appeal must be 
allowed. 

We acoordingly hold that the suit is 
not barred by limitation, But as there are 
several other questions to be tried, the 
desrees of the Courts below must be set 
aside and the oase sent back to the Court 
of ‘first instanee for trial of the other 
issues. 

"Each party to bear his own йз up to 
this atage. Fature gosta to abide the result, 

Oase remanded, 


LAHORE HIGH OOURT. 
Oivin Revision Petition No. 629 or 1920, 
Jannary 31, 1921. 
Present: — Mr. J ustige Martineau. 
TEJ BHAN AND ANOTHER—PLAINTIFFS 
‚ —Parrrionrns 
tersus 
WALI DAD—Derenpaxt— 
RESPONDENT, 
Civil Procedure Code (Act V of 1908), s. 115,0. XXI, 
т. 8—Death оў. plaintiff —Legal representatives of 
deceased brought on record—Defendant, failure of, to 


object—Hstoppel, omission to consider question of— 
Material irregularity. 


Where on the death of a plaintiff certain persons 
are brought on the record as his legal representa- 
tives without any ‘objection by the defendant, the 
latter is estopped from subsequently asserting that 
the persons impleaded are not the legal representa- 
‘tives of the déceased, [p. 717, col. 1. 

The omission by am Appellate Court to consider 
the question of estoppel amounts to а material 
irregularity, justifying interference in revision. 
{p. 717, col, 2.] 


[1921 


Petition, under sestion 44 of Ast IX of 
1919, for revision of the desree of the Senior 
Subordivate Judge, Jhang, dated the 26th 
April 1920, reversing that of the Honorary 
Civil Judge, Jhang, dated the 12th June 
1919, 

Mr, Mukand Lal Puri, for the Petitioners. 

Sayad Mohsin Shah, for the Respondent. 

JUDGMENT.—The fasts which have 
given rise to the present application for 
revision are as follows : Mul Chand brought а 
guit for Rs, 380, on the basis of a lease 
exosuted by the defendant, in the Court 
of Rai Sahib Lala Ram Oband, Honorary 
Civil Judge, Jhang. The Honorary Civil 
Judge held that the suit was cognizable by a 
Revenue Court and returned the plaint. 
Mul Ohand appealed to the Senior Subordi- 
nate Judge. While the appeal was pending 
the appellant's Pleader informed the Court 
that the appellant had died, On the 25th 
June 1918 an applieation was put in by 
Tej Bhan and Jawala- Das, sons of the 
deceased Mal Chand, for baing impleaded às : 
appellants in plase of their father, Notióe 
was issued to the defendant, and on the 12th 
August 1918 he appeared and said that 
Tej Bhan and Jawala Das might be implead- 
ed as representatives of Mul Ohand. The 
Senior ‘Subordinate Judge (Lala Devi Dial) 
accordingly passed an crder impleading 
them, and after hearing the appeal he held 
that the snit was triable by a Civil Court and 
direeted the Honorary Civil Judge. to pro- 
seed with it, 

‘The sase was then tried. 
several hearings, evidence was resorded, 
and no objection was taken by the 
defendant that Tej Bhan and Jawala Das 
were not the legal representatives of the 
deceased Mul Chand. Ultimately, а décree 
was passed by the Court in the plaintiffa’ 
favour on the 12th June 1919, The defend- 
ant appealed from the decree to the Senior 
Subordinate Judge (Sheikh Ali Muhammed) 
and he then, for the firsttime, took the 
objection that all the representatives of 
Mul Chand bad not been brought cn the 
resord, Mal Chand having left thrée song, Tej 
Bhan, Jawale Das, and Shiv Ram, and. also 
a grandson (deceased scn’s son). The 
Senior Subordinate Judge has held that in 
eoneequense of the omission to bring all the 
representatives of Mul Chand on the resord 
the suit as well as the appeal by virtue of 


There ‘were 
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whieh the suit was remanded had abated, 
and he, therefore, acsepted the appeal which 
was before him and dismissed the suit, The 
present application is by Tej Bhan and 
Jawala Das for revision of that order. 


It is contended on behalf of the patitioners 
that they alone are the legal representatives 
of the deceased Mul Chand for the purposes 
of this саве, ав the land of whieh the lease 
money is in dispute has been mutated in 
their names alone, Whether this contention 
is correst or not, I think that the order of the 
lower Appellate Court must be set aside on 
the ground that the respondent is estopped 
by his conduct from raising the objestion 
that all the representatives of the deaeased 
have not been brought on the resord. In 
August 1918 he agreed to Te} Bhan and 
Jawala Das being impleaded as Mul Ohand’s 
representatives, and from that time up to 
June 1919 when the decree was passed 
against him by the Trial Court he never 
objeéted that there were other representa- 
tives) also who should have been made 
parties. 

In Meenatcht Achi v. Ananthanarayana 
Agyar (1), where the widow of the deseas- 
ed plaintiff had been brought on to the 
record in place of her husband, it was 
held that the defendant was presluded from 
raising at a late stage of the oase the 
objection that the widow was not her hus- 
band's legal representative, The learned 
Subordinate Judge says that it was not 
nesessarily within the defendant’s knowledge 
who the representatives of Mul Chand were. 
It was, however, his duty to make inquiries 
and satisfy himself on the point. In the 
саве sited above the learned Judges said, 
on page 228 of the judgment: “ They 
(the defendants) were bound to use all 
reasonable diligenee in aequainting them- 
selves with the state of the family ofthe 
deseased in view to ascertain whether the 
widow was entitled to prosesute the suit as 
the legal representative of her deceased 
husband, and they were bound to take 
the objection at the earliest opportunity if 
they meant to insist upon their alleged 
right to raise the objection, ” 

. Balabat v. Ganesh Shankar Pundit (2) 
is also in point, 


(1) 26 М. 224; 12 M. L, J, 380. 
62) 27 В, 162; 4 Bom, L, R, 980, 
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The lower Appellate Court's omission 
to sonsider the question of estoppel was 
a material irregularity which justifies the 
interference of this Court in revision. 

I accept this applisation, set aside the 
deeree of the lower Appellate Court, and 
remand the case to that Court under 
Order XLI, rule 23, Civil Procedure 
Code, for disposal of the appeal before it 
on the merits. Court-fee on the appliaa- 
tion to be refunded. Other sosts to be 
costs in the oase. 

Application accepted, 
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First Отур APPEAL v3 13 or 1920. 
July 28, 1920. 
Present:—Syed Wazir Hasan, А, J. C. 
FAZL HAQ AND OTHER3— DEFENDANTS— 
APPELLANTS 
cereus 
Bibi RUQAIYA KHANAM — PLAINTIFF, 
BIBI UMMATUL FATIMA AND OTHERS 


—DerenDants— RESPONDENTS, 
Lease—Lessee continuing in possession for more 
than 12 years, status of—Adverse possession—Limita- 
tion, 


Where a person holds a village under a lease 
continuously for more than 12 years paying the 
rent stipulated and not sharing the profits of the 
village with the lessor or his co-sharers he acquires 
the limited interest of perpetual lessce under the 
lease by force of adverse possossion. His taking 
possession under the lease operates as a complete 
ouster of not only the grantor but of evory other 
co-sharer of his, the possession of the lessee being 
adverse against them all, and limitation for a suit 
to deprive him of possession runs from the date of 
such possession. [p. 720, col, I ] 

Appeal from the deeree of the Subordinate 
Judge, Sultanpur, dated the 19th December 
1919, 


Mr. A. P. Sen, for the Appellants. 


Babu Eam Ohandra, for. Respondent 
No. 1, . 
JUDGMENT,—The respondent, ВЫ 


Hugaiya Khanam, brought the suit out of 
whieh this appeal arises for possession of the 
village Pithapur, situate in the Parganacf. 


-Miranpur, distriot Sultanpur, and also for a 


deslaration thatthe perpotual lease exesuted 
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by Bibi Ummatnl] Fatima was null and void 
as against the plaintiff. The defendants to 
the suit were the heirs of one Tafazzal 
Hasain, who was the lessee under the laase 
stated above The fants are as follows :— 
The village in suit is included іп a taluga 
called Maniarpur, the Sammary Settlement 
of which waa made with Bibi Sagnra and 
afterwards her nama in respeat of this Zaluqa 
was entered in Lista I anid 11 framed under 
sestion 8 of Ae: [of «869. lt same to be 
vested in its entirety in сопе Bibi [lati 
Khanam, who died intestate on the 20h 
April 1899, leaving her surviving six daugh- 
tere, Bim Ummatn! Fatima, Bibi Ваго), Bibi 
Kaniz, Bibi Asghari, Bibi Raqaiya and B bi 
Haidari. The suosession to this „їн haa 
saffəred many vicissitudes and the question 
of the title to it has not yet been fvally 
settled {Sse the ease of Ghulim Abbas Khan 
v. Bibi Ummatul Butima (U)]. For the pur- 
pose of this appeal itis enough to mention 
the admitted fasts that the six ladies took 
possession of the estate on the death of their 
mother. At first, the name of Bibi Ummatul 
Fatima, the eldest daughter, was alone 
recorded in the revenus papers but by a 
subsequent orderthe names of all the six 
ladies were recorded jointly, but Bibi Um- 
matul Fatima continued to be the Lambardar 
for the whole of the #aluga. 

it appears that the posse-sion and manage- 
ment of the entire estate passad into the 
hands of the Colleotor of the Distriet on the 
15th November 1205 on account of a default 
having been made in payment of the Govern- 
ment revenue under section 150 of the U. P. 
Land Revenue Aat (Aot II. of 1901) and 
the management continues up to the present 
moment. 

In the several litigations whioh followed 
the death of Bibi Ilahi Khanam, one Tafaz- 


zul Husain helped these ladies Ly acts and: 


adviee and apparently reseived no or little 
remuneration in sash for his servises. 
Aocordingly,on the 22nd May 1205,а perpetual 
lease was exesated by Bibi Ummatul Fatima, 
Bibi Asghari and Bibi Haidari in respeet of 
the village in'snit by way of reward or 
compensation for the servises rendered by 
Tafezzal Husain. The lease was registered 
only so far as iis execution by Bibi Ummat 
ul Fatima was concerned: but it. was not 
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registered qua Bibi Asghari and Bibi Haidari 
obviou-ly beoause they wanted to go bask on 
the arrangement to whïsh they had previus- 
ly sonsented. On the 3rd Marsh 1906 
Tafszzul Husain applied for the entry of 
his name in the Revenue Heoords on the 
basis of the leara cf tha 2201 May 1905. Ia 
column No. 5 of hia petition relating to the 
natn:e of the transfer he set out the perpetual 
lease and in oolamn No. 8 of the soma petition 
relating to the date of the transfer he gave 
the date of the document in question as the 
22nd May ! 905 (Exhibit A-2), Оа the 10th 
Avril «$06 the Deputy Commussioner of 
Saltanpur, whe, as stated above, had aime 
into the possession of the estate noder seotion 
150 of the U. Р Land Revenue Aot (Aot 114 
of 1901) bdgsd his ohjestions &gninat the 
mutation for whieh Таѓ. 2201 Hasain had asked 
by his petition of the 3rd Marsh 15045, 
His objections were mainly two: (1) that 
Bibi U«matul Fatima had no power to 
grant the lease in question so as to bind 
her other во sharers, and (2) that the 
lease having been granted after the as-ump- 
tion of management by the Collector was 
invalid (Exhibit A 3). It may at once be 
pointed out that the sesond groand taken by 
the Deputy Commissioner was поё correct in 
fact. The lease was granted in May 1905 
while the Collector entered into the posses- 
sion of the estate, as stated  aboys, in 
November 19065. 

Oa the 17: April 1906 Bibi Ragqaiya 
and Bibi Asghari, by means of a petition 
of that date, protested against the mutation 
in favour of Tafazzal Hassain, They also 
founded their  objestion mainly on two 
grounds: 

(1) That Bibi Ummatul Fatima had no 
authority to grant the lease in question and 
sonsequently the objectora were not bound 
by if, and (2) that the applicant, Tafazzal 
Hasain, had never been іп 'posaession of 
tbe village to whieh the lease related (Ех. 
hibit A-4). These fasts olearly establish 
the following three points: (t) Tafazzal 
Hussain asserted his title to the lease-hold 
property on the basis of the instrament of 
the 220d May 1915, (2) he did во to the 
knowledge of the plaintiff Bibi Ruoqaiya 
Khanam, and (3) his elaim that he entered 
into possession ofthe village by virtue cf 
the lease was disputed, amongst others, by 
the plaintiff, 
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A dispute baving thus arisen the Assist. 
ant Collector, in whose Oourt the muta- 
tion proseedings were pending, en'ered into 
an enquiry as: to who held the possession 
of the village in snit. Ib appears that he 
asked for a report on that question from 
the Tahsildar ofthe Tahsil within which 
the village in question lay. The report of 
the Tahsildar isa very important document 
bearing upon the question of possession. 
It is dated the 14th August 1905 (Ех. 
hibit A-7), The purport.of that report is 
that Tafazzal Husain filed the deed of per- 
petual lease, prodnoed oral and dccument:- 
ary evidense and the objactors also pro- 
duced oral and’ documentary eviiense in 
support of their objections, Oa the qnes. 
tion of possession, he same to the conola- 
sion that Tafszz.l Hussain, the applicant, 
had proved that he wasin possession of 
the village Pithapur. Oathe 24th August 
1906 tbe Assistant Colleotor parsed the 
following order :—' On the basis cf the per- 
petual lease, mutation of the village Pitba- 
. pur bemade in favour of Tafazzal Husain 
asa perpetual lessee.” In stating the 
grounds for his order, the Assistant Collestor 
distinetly said tbat mutation in the revenue 
papers depended upon posession and that 
the spplisant had proved his possession 
(Exhibit A-5). Tafezzal Husain oontinned 
to pay the rent reserved by the lease to the 
Deputy Oommissioner and, in support of this, 
a large number of receipts are filed in'this 
ease, These facta demonstrate that Tafazzal 
Husain entered into possession of the whole 
of the village in virtue cf the lease of the 
22nd May 1905 sinse the date of its exe- 
eution and he and, on his death, his heirs 
have sontinued in possession in the same 
eapasity up to the present moment. 

Oa the 17th November 1917 these six 
ladies entered into an agreement for parti- 
tion of the entire estate and by the same 
agreement they appointed Rai Sahib 
Babu Shambhu Nath, a Pleader in Saltan- 
pur, to make the partition on the lines 
settled amongst the parties themselves, 
Babu Shambha .Nath gave his -award on 
the following day. The only 
whish he performed as an arbitrator was 
to insorporate the allotments which the 
ladies had privately aettled into hig award. 
Six синів ware prepared aud eash of these 
Six ladies aesepted the one whieh waa by 
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eorsent intended for her. Тһе result of 
this allotment was that the viliage in suit 
was assigned tc theshare of Bibi Ruqaiya 
Kbanam, the plaintiff-respondent. 

I have no donbt in my mind that the 
village was given to her and she nacepted it 
subjest to the lease in question. The rent 
payable under the lease is stated therein 
to be Rs. 537.5.9. Re. 4 8 cut of thia 
suoont is shown for revenue and oesses, eto., 
and Rs. 1 954 for hog milikana |n the 
сл Т of the plaintiff-respondent the ntkeat 
kham of the village is shown to be Ra. 2127-5.9, 
This totel is shown to have been made 
up of the following two items: for revenue 
Ra 360 aud for net profits Rs 15259 
(Exhibit 5). The slight differenoe is doe to 
tte statutory reduation cf cesses whioh has 
taken place between the date of the leasa 
and of the partition. The jamabanat cf 
1917, the year in whieh the partition 
took place, shows the gross profits of the’ 
village to be Re. +88 5.3 Exhibit A.71), 
All the віх chitts show that eaoh cf 
them contains property of almost equal 
profits, Ths irresistible inference is, that 
the entry of nikasi kham to the extent 
of Rs. a12-5-9 only as against this village 
in the chzttt of Bibi Roqaiya Kbanam was 


due to the recognition of the leasehold 
interest of Tafazzol Husain by all the 
00. sharers 


' However that may be, the plairtiff.re- 
spondent brought the present suit on the 
In 1919 an appli. 
cation was made to the Court of the 
Subordinate Judge of Saltanpur that the 
award of Rai Sahib Baba Sbambhu Nath be 
made а deoree of Oourt, This was done 
by an order of the Court, dated the 27th 
August 1919. Amongst other defenses 
raised on behalf of the appellants, ona 
was a plea of limitation. Thia plea haa 
been urged again in appeal before me. 
The lower Court rejested it on the ground 
that the plaintiffs eause of aotipn for the 
possession of tbe village in suit arose by 
the allotment mada to her ia virtue of the 
partition mentioned above,’ 

I am of opinion that the plea of limita. 
tion must prevail The lease which Bibi 
Ummatul Fatima granted to Tafazzil Husain 
has been treated by the learned Adg.oate 
for the plaintiff-respondent as being wholly 
void. I. need not decide the question 
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whether the lease was wholly void or 
merely voidablé: nor need I deside the 


other question as to whether it was good ‘ 
Ummatul Fatima’s ` 


in respest of Bibi 
share and void in respect of the shares of 
the other five sisters of hers. I will 
assume the agreement that it is wholly 
void as eorreot. From the statement of 
fasts whieh I*have given at some length, 
it ia quite elear to my mind that Tafazzul 
Hussain and his heirs aequired the limited 
interest of a perpetual lessee under the 


deed of the 22nd May 1905 by force of © 


adverse possession. There is no evidenaee 
that the plaintiff or any of her other oo- 
sharers ever got the profits of this village, 
awarded to them in any settlement of 
ascounts betwéen them and the Lambardar, 
Bibi Ummatul Fatima, or from the hands 
of the Deputy- Commissioner, over and 
above their share in the rent payable 
under thelease, In fast, it is alear, from 
what 1 have stated above, that the Deputy 
Commissioner bas throughout the  eourse 
of his management recieved the rent fixed 
by the lease from Tafazzul Husain and 
after his death from his heirs, When 
Tafazzul Husain took possession of this 
village under the lease there was a oom- 
plete ouster of not only the grantor of 
the lease but of every other  so-sharer of 
hers including the  plaintiff-respondent. 
Tafazzul Husain's possession was adverse 
as against all of them. The subsequent 
partition in the year 1917 to whish referense 
has already been made could not, in my 
opinion, have the effect either of stopping 
the limitation whieh had begun to run 
from the date of Tafazzol Husain’s posses- 
sion or if it had run long enough, as in 
fact it had, of depriving Tafazzul Husain 
of the rights which he had asquired by 
means of continuous adverse possession. 
“An to adverse possession by one. so-sharer 
as &gainst another, see the resent desision 
of their Lordships of the Privy Counsil 
in Varada Pillai v. Jeevarathnammal (2). 
The proposition that a limited interest 
may be acquired’ by adverse possession is 
hardly questionable. I may here refer to 
a very exhaustive judgmont on the subjest 


(2) 68 Ind, Cas. 901; 24-0. W, N. 346 at p. 852; 
(1919) M. W. М. 724; 10 L. W. 679; 38 M. І, J. 818; 
18 A.L.J. 274 (P.C.); 43 M. 248 2 U PLR 
(P, О.) 61; 22 Bom, L, Б. 444 46 I. A, 285, 
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of Mr. Jussiae Batty of the Bombay High 
Oourt in the ease of Thakore Fatesingji Dipsang- 
ji v. Bamanjt Ardeshir Dalal (3), The opinion 
expressed by tha learned Judge was 
followed by а Beneh of this Court in 
Husain Ali Mirza v. Muhammad 4zim Khan 


(4). 

The learned Subordinate Judge has 
given а desree for proprietary possession 
and’ also for a deelaration that the 
lease of the 22nd May 1905 is not 
binding on the plaintiff-respondent: Со far 


as proprietary possession is conserned, there 
was no cause of astion fora relief of that 
natare. The defendants had never disputed 
the proprietary interest of the plaintiff. 
respondent; and so far as the declaration 
is soneerned, it cannot be granted in view 
of my finding on the question of limitation. 

I, therefore, aecept the appeal, set aside 
the dgeree of the Court below and dismiss 
the plaintiff-respondent’s suit with eosts in 
both the Courts. . 
Appeal allowed, 


(8) 27 В. 515; 6 Bon. L, Е. 274, 
(4) 81 Ind, Cas. 728; 18 0, C. 163. 


LAHORE HIGH COURT. 
С.т. Revision Pemition No, 1134 or 1917, 
January 81, 1921. 
Present :—Sir Shadi Lal, Kr., Chief Justiee, 
and Mr. Justise Wilberforse. 
BHOLU —JubexuENT-Dr25TOR— 
PETITIONER 
versus 
RAM LAL-—Dzoavz. HOLDER— RASPONDENT, 
Civil Procedure Code (Act V of 1908), ss. 141, 161— 
Execution proceedings—Procedure applicable—Appli- 
cation for czeculion, dismissal of, for default —GCount, 
whether has power to restore application —Inherent 
power, 


The provisions of section 141 of the Civil Proce- 
duro Code aro not appliosble to au application for 
oxecution. [p. 721, col. 1.] 

Proeeedíugs for execution of a decree fall, how- 
ever, within the ambit of section 161 ofthe Civil 
Procedure Code, and, if a decree-holder whose 
application for execution has been dismissed for 
default, can satisfy the Court that it should exercise 
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ita inherent jurisdiction en debito justitiz to restore 
the application there is nothing in the law to debar 
ithe Court, from exercising that inherent power. 
te. 722, col. 1.] 


‘Petition under sestion 44 of Aat III of 
1914, for revision of the order of the Senior 
Subordinate J ndge, Jhang, dated. the 29th 
-August 1917, reversing that of the Munsif, 
'Sésond Olase, Chiniot, Distriot Jhang, dated 
the 2nd July 1917. 


Sayed Mohsin Shah, for the Petitioner. 

Lala Fakir Ohand, for the Respondent. 

JUDGMENT,—The question upon whish 
we are invited to express our opinion is, 
‘whether a Court executing a desree oan 
restore an application for exeoution after ib 
has dismissed it for default. Now, there 
‘san be no doubt that seation 141, Civil 
Procedure Code, 1.08, does not apply toa 
prooseding for execution. . That sestion 
re produses with slight modifisationa sestion 
647 of the previous Oode, and it was held, 
with reference to the latter seotion, by their 
«Lordships of the Privy Oonnsil in Thakur 
‘Prasad v. Fokir-Ullah (1), that it did not 
apply to proceedings in execution but applied 
.only to original matters in the nature of 
suite, sueh as proceedings in Probate, guar- 
dianship, ete. It is tobe observed that, at 
one time there was a considerable divargense 
of opinion as to whether seetion 647 applied 
to exeoution proseedinge, and it was in oon- 
‘sequence of this divergence: that the Падїз. 
lature added, by Aot VI of 1892, an explana- 
tion to that seotion in order to make it olear 
that the provisions of the ssetion were not 
applicable to proseedings in execution, The 
‘judgment of the Privy Oouneil was, how- 
ever, based upon the seotion as it stood 
before the explanation was added, the result 
being that the explanation was considered 
unnecessary and, eonseqrent]y, omitted when 
the new Code was drafted. We are sonse- 
quently of opinion that the procedure relating 
to suits is not applicable to an applica- 
tion for exesutian, and this view coincides 
with the rule enuneiated in Hart Charan 


Ghosh v. Manmatha Nath Sen (2) . and 
“nen ОҺе v. — Swarnammal 
(3 б af 


(1) 17 A. 106 (P. C.) 5 M.-L. J. 9; 22 I. A. 44; 
6 Bar, P: О. J. 526; 8 Ind. Deo. (x. si} 898, 

(2) 19 Ind. Cas. 688; 41 O. 3; 18 О, W. N. 348. 

(3) 21 Ind. Cas. 32, $8 M. 199: (1913) M, W. N. 
685; 14 M, L. T. 196; 25 M. L, J. 307, 
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There iz, however, nothing in the Code to 
restriet the inherent power of the Ccurt to 
pass such orders as may be nesessary for the 
ends of justice. Indeed, this power is now 
expressly reeognized by seotion 151 of the 
Code, and the learned Vakil for the petitioner 
‘admits that it was only in the exercise of this 
inherent power that the Court sould dismiss 
for default an application for exeoutiov. 
Now, if the Court has an inherent power to 
pass an order of dismissal, there is absolutely 
no reason why it should not possess a similar 
power to set aside the dismissal if the 
ends of justice render it neeessary to 
do ro. 

It is contended that a deoree-holder, whose 
applieation for exesution has been dismissed 
for want of рговевпіїор, has got an alterna- 
tive remedy ard is entitled to make a second 
application for execution, and that he should 
not, therefore, be allowed to invoke the 
inherent power of the Court to set aside an 
order of dismissal. There may, bowever, 
be cases and, indeed, this is one of sueh oases, 
in which а second application may be barred 
by limitation ; and if we accept the contention 
the decree-holder would in sueh eases have 
no remedy open to him, Ве that as it may, 
we вее no reason in prinoiple for holding that 
the mere eiroumstanse that an alternative 
remedy may be open to the deeree- holder 
should prevent the Court from exeroising ita 
inherent jurisdiction if the oirsumatances of 
the case require its exercise, In this воппев- 
tion we are,not unmindful of the observations 


Хо the contrary made by the Patna High 


Oourt in. Ritu Kuer v. Alakhdeo Narain 
Singha (4), but we do not think that the 
learned Judges intended to enunsiate any 
hard and fast rule of general application. 
We find that their Lordships of the Privy 
Counsil in Debi Bakhsh Singh v. Habib Shah 
(5) laid down the rule that the Court has an 
inherent power to set aside an order dismiss- 
ing в suit under Order IX, rule 8, Civil 
Procedure Code, for the non appesranse of 
the plaintiff, when the nou-appparance was 
due to the plaintiff's death, which fact was 


(4) 47 Ind, Cas. 154; 4P. L. J. 830; (1918) Pat. 
265; 5 P. L. W. 208, 

(5: 19 Ind. Cas. 526: 85 А, 881; 17 C. W, N. 829; 
11 A. T. 3. 6 5; 180 1.7.9; 15 Bom. L. В. 640; 14 
M, L. Т, 33; (1918) М. W. М. 5€6; 25 M. E, J. i 
16 0. C, 194, 40 T. A, 151 (Р. С.). 
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' not brought to the notiee of the Court dis- 
missing the suit. There is, therefore, no 
adequate ground for holding that a similar 
power eould not be invoked in the sase of 
an applieation for exeoution dismissed for 
default, when it is clear that the Oode 
eontains no express provisions on the 
subject. 


Proseedings for exesution of a deeree 
eortainly fall within the ambit of seetion 
151, Civil Prossdure Code, and if a party 
fo ап application for execution вап satisfy 
. the Court that it should exereise its inherent 
jurisdiction ex-debito justitiæ, there is nothing 
in the law to debar the Court from exerois- 
ing that inherent power. 


We aecordingly dismiss the application for 
revision with eosts. 


Application dismissed, 


PATNA HIGH COURT. 
APPEALS FROM ORIGINAL Orpvers Nos, 
220 and 271 or 1919. 
Mareh 1, 1921. 
Present :—-Mr. Justiee Das and Mr. 
Justice Ross. 

GAJO SINGH AND OTHERS-—JULGMENT- 
Desrors—~OssectoRs——APPELLANTS IN APPEAL 
| Ко. 172 ок 1919 

RAM KHELAWAN SINGH-—-JUDnGMENT- 
Destor—OnyecTOR—APPELLANTS IN APPEAL 
220 or 1919 
MALUKDHARI AND OTHER8—JODGMENT- 
DzbroRS— OBJEOZORS— ÁPPELLANTS IN APPEAL 
No. 271 or 1919 


versus 
AMRIT NARAIN SINGH-—DzonEE- 
HoLDER— APPLICANT— RaSPONLENT IN ALL. 
Civil Procedure Code (Act V of 1908), О. XXII, 
$T. 4—Joint tort-feasors, suit against—Defendant, 
death of—Legal representatives not impleaded, effect 
of—Suit, whether abatea, 
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172, 


„father. 


[1921 


In asuit for damages arising out of в tort tha 
plaintiff is not required to implead asa defendant 
ie person who is liable for the tort, [р. 728, col, 
1 


The only effect of suing some only out of а 
number of joint tort-feasors is that the judgment re- 
covered against them bars a suit against the others. 
p. 728, col, 1.] 

Therefore, where in Stok a suit one of the 
defendants dies and his legal representatives are 
not brought on the record, tha suit does not abate 
as a whole and a decree obtained in the sait is a 
good decree against those defendants who were 
living parties to it. [p. 728, col. 1.} 


Appeals from an order of the Subordinate 
Judge, Patna. 


Messrs. S. M. Mullick, 8. М, Roy and Р. C. 
Ray, for Mr, Gangadhar Das, for the Appel. 
lants. | 

Messra. Sam? and P, Banerji, for the Re- 
spondents, 


JUDGMENT. 

Rosa, J.—These three appeals are direot- 
ed against an order of the Subordinate 
Judge of .Patna in exesution proseedings, 

The material fasts are these. Jhamman 
Singh, the maternal grandfather - of the 
plaintiff, was the owner of sertain shares 
in Monzah Makawan snd'Mouzah Gauspur 
Syed .Bhikh. The defendants are the 
descendants of five persons, Gotias of the 
said Jhamman Singh, There were dis- 
putes about the estate of Jhamman Singh 
between these Gotias and his widow, and, 
later, his daughter, the plaintiff’s mother. 
As aresult of a fraudulent sompromise 5 
dams З cowris and odd share in Mauza 
Makawan and 2annas 18 dams share in 
Mouza Gauspur Syed Bhikh same into the 
possession of the ancestors of the defendants. 
The former share was redused to 5 dams L 
cowrt and odd by a sale on a&ecount of the 
plaintiff's grandfather's debts; but the 
balanee of the share and . the whole of the 
latter share continued in possession. of the 
defendants, The former share, together 
with the ancestral share of the defendants, 
in all 5 dams 15 cowrts and odd, was 
formed into a separate Tauzi in which 13 
annas and odd, kham, represented the 
original share of the plaintiffs grand- 
When the plaintiff beoame entitled 
to possession on the death of his mother, 


-he brought a suit for the reeovery of the 


aforesaid shares. The suit was deereed by 
the Subordinate Judge and dismissed by the 
High Ооагі. · On appeal to the Privy 
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Couneil, the desree of the Subordinate 
Judge was restored. - The plaintiff then pro- 
'eeeded to execute this deoree. 

It has been proved, and is not now dis- 
‘puted, that, during the pendensy of the 
appeal in the Privy Council, several of the 
defendants, namely, Jasoda  Koer, Jungli 
Singh, Kuldip Singh, Ramu Singh alias 
Firangi Singb, Rameshwar Singh and 
Batoran Singh, died and their heirs were 
“not substituted. 

The first question in these appeals is as 
to the effest on the decree on this failure 
fo substitute the heirs of these defendants, 
“Tt was contended for the appellants-judg- 
‘ment-debtors, that the whole appeal abated 
and that the deoree is a nullity. Reference 
was made to Order XXII, rule 4, But all 
“that that rule provides is that, when one 
of several defendants dies and the right 
to sue does not survive against the others 
alone (as in the present ease), then, if the 
heirs of the deseased defendant are not 
substituted, the suit abates as against that 
defendant. The rule does not provide that 
the whole suit abates. 

The appellanta ara on the horns of a 
dilemma. If the interest of the defendants 
‘is joint, then the right to sue survives 
against the surviving defendants alone. 
If substitution is necessary, as in the 
“present case, it is besause the interest of 
the ‘defendants is separate, and, therefore, 
‘does not survive, and, consequently, there 
is no reason why the suit sbould not 
proaeed against the surviving defendants. 
The defendants are joint tort feasors, A 
plaintiff has never been required to join 
as defendant every person who is liable 
for the tort. The liability of others is no 
defense for those sued besause the liability 
ia joint and several, The only effect of 
suing some only out of a number of joint 
fort feasors is that the judgment recovered 
against them bars a suit against the 
others, The dearee in the present suit is 
a good dearee against those whe were living 
parties fo if. 

The next contention was, that the Sub- 
ordinate Judge had erred in basing his 
judgment on khewais of the villages of 
Makawan and Gauspur Syed Bhikh fled 
during the argument in order to ascertain 
the shares of the surviving judgment- 
debtors. 
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taken to the admission of this evidence, 
and I see no reason why a publis dosument 
like the khewat should not be put in at 
any stage, As fo the suffisionsy of the 
evidence there oan be no doubt, It is the 
best possible evidenee and it is difficult 
to see what other evidence in respect of 
the shares sould be given. 16 shows the 
shares of the deceased parties and these 
shares should first be deducted from the 
shares claimed, It is said that, as the 
defendants have ancestral shares as well 
as the shares in suit, the deduoetion ean 
not Ба made, If the shares of the deceased 
defendants shown in the khewat inelude 
ancestral shares as well as shares in suit, 
then the dedustion of the total shares is 
to the advantage of the judgment-debtors, 
The .evidense given on behalf of the 
judgment-debtora is, that they held their 
shares separately, The plaint shows the 
total shares of the defendants, ansesiral 
and obtained by  trespass. The extent 
of the share obtained by trespass is also 
stated. The difference must, therefore, ba 
set aside as anscssiral.. The shares of the 
deseased defendants must further be ex- 
eluded and the balance will not be more 
“than the shares of the surviving defendants 
obtained by trespass and, therefore, resover- 
able in exesution. 

The last point taken was, that the 
Subordinate Judge had erred in ordering 
restitution of Rs. 2,583.12.2, the amount 
paid by the plaintiff as sosts under tho 
High Oourt deores, It appears that this 
decree for costa waa executed by the then 
desree-holders, now the judgment-debtors, 
jointly. Their lability to maka restitution 
was, therefore, jointand, in the absense of 
some, the slaim muet fail against all. 

The result is that these appeals are 
desreed only in respest of the order for 
restitution of the sum of Rs, 2,533.12.2 
which is set aside, and in other respests 
are dismissed. There will ba no sosts of 
the appeals. 


Das, J.—I agree. 


Appeals allowed in part, 


No objeetion seems to have been ` 
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LAHORE HIGH COURT. 
First Civ.t АРРЕА No, 9737 or 1917. 
Febrnary 9, 1921. 
. Present:—Mr. Justice Leslie-Jones and 
Mr. Justice Broadway. 
MEHR DAIM— PraINTIFF—AFPELLANT 
; versus 
SHAHAMAD AND отневв — D8EFENDANTS— 
RESPONDENTS, 

Civil Procedure Code (Act V of 1908), О. IX, r. 8 
—Pre-emplion $uit— Plaintiff, failure of, to appear— 
Defendant, admission by, of plaintiffs right to pre- 
empt, effect of — Procedure, 


Plaintiff sued to pre empt certain land on payment 
of Rs. 1,500. On the date of hearing the plaintiff 
failed to appear, the defendant appeared and admitted 
‘the plaintiff's right to pre empt, but stated that the 
prico paid for the land was Bs. 12,070. The Court 
passed a decree in favour of plaintiff on payment 
of Rs. 12,000: 

Held, that the defendant's admission did not 
amount to an admission of any part of the plaintiff's 
claim within the meaning of Order IX, rule 8, of 
the Civil Procedure Code, and that, therefore, the 
proper course for the Court was to dismiss the suit 
for default, 


First, appeal from the deeree of the Senior 
‘Subordinate Judge, Multan, dated the 8rd 
July 1917. 

Khawaja Feroz-ud-Din Ahmad, 
‘Appellant, 


JUDGMENT —On the 22nd May 1916 
‚опе Shahamad sold certain land to Muham- 
‘mad Akram Shah and Ghulam Ahmad, the 
,sonsideration being shown in the sale deed 
‚вв Rs, 12,000, On the 4th May 1917 Mehr 
Daim instituted a suit for possession of the 
land conveyed under the said deed, by 
preemption, alleging that the sum of 
“Ез, 12,000 had not been paid and had 
not been fixed in good faith. 16 was further 
alleged that the market-value of ‘the said 
Jand was Rs. 1,900, On the first two hear- 
ings of the case, the defendants were absenf, 
‘not having been served with summonses, 
On the 3rd July 1917, whioh was the 
next hearing of the oase, the defendants 
‘appeared and filed in their written state. 
ments. The plaintiff and his Pleader were. 
however, absent. In their written statements 


for the 


the defendants admitted the plaintiff's right 


to` preempt, but averred that the prise 
paid was Hs. 12:00, and that that sum 
represented the  eorrost market.value of 
the land. The Pleader for the defendants. 
yendees alio made a statement in whioh 
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ke admitted the plaintiff's right to pre-empt 
and stated that a desrea might be parred 
conditional on the payment of Re, 12 000. 
The Court below, purporting to aot under 
Order IX, rule &, Civil Prosedure Code, 
passed а desree for possession by рте: 
emption on payment of Re. 12,000 by the 
5th Ostober 1917, direating that, on failure of 
впећ payment, the suit would stand dismissed 
with eosts, Against this deeree the plaintiff 
has preferred this appeal through Mr. 
Feroz-ud-din Ahmad. No appearance was 
entered on behalf of the respondents. 

Order )X, rule 8, Civil Procedure Code, 
provides that, where the defendant appears 
and the plaintiff does not appear when the 
suit is ealled on for hearing, the Court 
shall make an order that the suit be dis- 
missed; unless the deferdant admits the 
olaim, or part thereof, in whioh rare the 
Court shall pass a decree against the defend. 
ant upon susb admistrior, and, where part 
only of tbe olatim has teen admitted, abr ll 
dismiss the suit so far as it relates to 
the remainder. In the present o-se, the 
claim was for posession of certain land 
which. the plaintiff claimed to be entitled to 
getas в pre-emptor on payment of a sum 
of Rs. 1,560. Thedefendants did not admit 
the plaintifi’s olaim, All they admitted 
was that the plaintiff had a right of ргө» 
emption, There was a controverry as to the 
value of the land as the defendants did 
not admit’ the plaintiff's averment with 
regard to that. The admission of the 
plaintiff's right to preempt csanvot, we 
think, .be regarded as an admission of any 
part of his olaim, On the failure of the 
plaintiff to appear, the Court should bave 
dismissed the snit, . БУ 

We, therefore, accept this appeal and 
remand tbe oase to the Court below for 
disposal in aecordanoee with law. 

Costs will pe вовів in the sauce. 


Í Appeal accepted; 
Ocse remanded, 
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OUDH JUDICIAL COMMISSIONER’ 3 
COURT. 
есохр Огт, Aresar No 102 ов 1920. 
September 14, 1920. 
Present: — Sved Wezir Hasan, A. J. О, 
Satyad RIAZ AT RUSAIN—PLAINTIFF — 
APPR: LANT 
versus 
Musammat ALI BANDI AND OTHERS 


—JDsszNDANTS— RESPONDENTS, 

Transfer of Property Act (IV of 1882), ss. 68, 118— 
Transfer, mutual, of immoveable property, nature of 
—Hachange—Transfer to defeat anticipated attachment 
“in execution, nature of. 


A mutual transfer of immoveable property be- 

tween two persons amounts to an exchange within 
the meaning of section !'* of the Transfer of 
Property Act, and each party acquires title in the 
property transferred to him on execution of the 
deed of transfer in his favour, [p. 725, col. 2.] 
. A transfer made’ merely with intent to defeat 
an anticipated exeontion is not a transfer of pro- 
perty made with intent to defraud, defeat or delay 
creditors within the meaning of section :8 of the 
‘Transfer of Property Act. [p. 727, cols. 1 & 2] 

Appeal from the deeree of the District 
Judge, Rae Bareli, dated the 7th April 1920, 
upholding the order of the Subordinate Judge, 
Rae Bareli, dated the 19th January 1920. 

Mr, Haider Husatn, for the Appellant. 

Mr. H. K. Ghosh, for Respondents Nos. 2, 
4and 5, 

JUDGMENT,— This appeal arises cut of 
a suit brought by the plaintiff appellant for 
a deslaration that he ia the owner of 3i 
sahams in houses Nos, 4377 and 4550, situate 
in Moballa Shaikbana and Mohalla Ghauriana 
Khurd of Qasba Jais, District Rae Bareli, under 
a deed of transfer dated the 30th January 
1919, exeouted by Musammat Ali Bandi Bibi, 
defendant No. l, in favour of the plaintiff 
and that, sonsequently, they are not liable 
to attashment and sale in execution of 
desree for aosts held by the defendants 
Nos. 2 to 5 against the defendant No. 1. 
‘So much of the defense as is nesessary 
for the purposes of this appeal was to 
the effest that the deed of transfer dated 
the 30th January 19 9 was fistitions, that 
ib was executed for the purpose of depriving 
the dearee holders cf their money, and that 
it was legally void. This defense has 
gueaseded in bath the Courts below and the 
suit has been dismissed. 

I have eome to the sonslusion that thia 
appeal must prevail Tt appears that the 
deoree-holders sommensed  proeeedinga in 


` 
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exesution of their deeree for the attashmont 
of the property in snit on the 218% 
Fabru»ry 1919, and this date has been 
assepted in both the Courta below as well 
as before me as the date of the attashment 
of the shares in houses in question. It 
further appears that Musammat Ali Bandi 
Bibi, in order to effest a settlement of a 
bona fide dispute pending between her and 
Syed Tawakkul Husain and others, trana- 
ferred oertain properties in favour of Tawak- 
kul Husain, amongst whioh was ineluded 
some property belonging to the appellant, 
and with a view to sompensate the appel- 
lant she effected the transfer of the shares in 
the houses in suit and also of other property 
in favour of the appellant by the instrument of 
the 30th January 1919, The appellant on 
his part transferred the property belonging 
to him ani which Musammat Ali Bandi Bibi 
had transferred to Tawakkul Husain for 
the purpose of effecting the settlement 
already mentioned by exesuting а dosa- 
ment in her favour on the 20th Maroh 
1919, 

It would follow from the above statement 
of facts that there was a matual transfer of 
immoveable property between Musammat 
Ali Bandi Bibi and the plaintiff.appellant. 
This transaction has been  teohnisally 
sharacterised as an exchange and treated 
to fall within the saope of sestion 118 of the 
Transfer of Property Act (Ast IV of 1882). 
In my opinion, this is a right view to take 
of the nature of the bargain between these 
two.persons, The Courts below have, how. 
ever, held that there was no transfer in 
law from one party to the other until the 
exesution of the deed of the 20th Marsh 
1919 by the appallant in favour of Musammat 
Ali Bandi Bibi, and as the execution of 
this document was subsequent to the attaoh- 
ment, the deed of the 30th January 1919 
was ineffestual and inoperative as against 
the attashment. It is diffisult to appreciate 
the logie of this reasoning. Au exchange 
as well as any other transaction between 
two parties must, in the nature of the 
things, be  preosded by a.sonsensus of 
mind of the parties in respect of the inoi- 
denta and terms of the transaction ; in other 
words, by a perfected contract between 
them in relation to the subjest-matter of 
the contract. Ordinarily, the rulea of law 
applicable to contrasts of sale would govern 
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the esontrasts of exshange as well. There sold and the tide becomes vested in the 


is no donbt in my mind that the law 
as it obtains in India also assimilates 
them. Section 77 of the Indian Contreat 
Aet (Aot IX of 1872) defines ‘sale’ as 
follows :—“Sale is the exshange of property 
for a price. It involves the transfer of the 
‘ownership of the thing sold from the seller 
to the buyer.” Sestion 118 of the Transfer 
of Property Aet (Ast IV of 1882) defines 

"exehange'' in the following terms : — When 
two persons mutually transfer the ownership 
of one thing for the ownership of another, 
"neither thing nor both things being money 
only, the transaction is called an ‘exchange’. n 
In both cases, therefore, there is a transfer 
of ownership from one party to the other 
and the distinguishing feature between the 
two eases is that, in the oase of sale, the 
-transfer of ownership is for prise, that is 
money, while in the.case of an exchange 
it is for the ownership of another thing, 
This difference eannot affect transfer of 
title from one party to the other when the 
requirements of law to make such a transfer 
are completed. The result of an instrament 
of transfer, so far as the transfer of ownership 
is soneerned, is the same whether it is in the 
ease of a sale or in that of an erahangoe. 
The following statement of law is given 
in Halsbury’s Laws of England, Volume XXV, 
page 109:—'The law relating to contracts 
of exehange or barter is undeveloped, but 
the Courts seem inclined to follow the 
maxim of the Civil law, permutatio vicina est 
emplioni, and to deal with sueh contracts as 
analogous to contrasts of sale". Andi ia the 
foot-note, at thesame page, it is stated: — "Lord 
Blackburn says (Contrast of Sale, Firat Edi- 
tion, Introduction, page 3) that the legal effeat 
of eontraots of sale and of barter is the same; 


sea the indian Transfer of Property Aot, 
1882, (Aot IV of 1832) sections 118 ef 
seq.” 


The sesond parsgraph of section 118 of the 
Transfer of Property Aot (Aet IV of 1882) is 
as follows : — ` 

“A transfer of property in aompletion of 
an exehage san be made only in manner 
provided for the transfer of such property 
by sale". In а sase of sale it cannot be 
doubted that, as soon as the instrument 
affesting the transfer of ownership from one 
party to another is perfeoted, the vendor 
besomoes divested of the title in the property 


vendee, It follows that in а transastion 
of exshange eash . party. besomes vested 
with legal title ір ‘the thing transferred 
by one to the other from tbe date of the 
execution of the instrument of transfer, I 
am, therefore, of opinion that the plaintiff. 
appellant acquired title in the honses in 
dispute on the exeoution of the deed of 
transfer in his favour by Мизатт Ali 
Bandi Bibi on the 30th January 1919, 
and the fast that the appellant performed 
hia part of the sontrast at a later date 
does not in the least affest the title as- 
quired by him by. virtue of the deed of the 
30th January 1915, On the reasoning set 
out above, 'Musammat Ali Bandi Bibi 
acquired title to the property transferred 
to her by the appellant on the 20th Maroh 
1919, when the latter exeouted the deed 
of transfer in favour of the former. lam, 
not ooccerned in this oase as to what 
would have happened if the appellant had 
failed to perform his part of the sontrast, 
but it may be mentioned that "Musammat 
Ali Bandi Bibi would not have been with. 
out a remedy in that event. 
The sesond ground upon whish the 
Courts below dismissed the suit ir, that 
the deed of. the 30th January 1919 was 
exeouted to defraud, or af least to delay, 
the respondents-deoree-holders in realizing 
their deoretal money. In tbe first plase, 
по particulars of any fraud are set ont in, 
the defense. In the oase of Gunga Narain 
Gupta v. Tiluckram Ohkoudhry (1) Lord 
Watson, in delivering the judgment of the 
Judisial Committee of the Privy Couneil, 
quoted the f:}lewing observation of Lord 
Qu in Wallingford v. Mutual Bone 
2 
"With regard to fraud, if there he any 
prineiple which is perfeetly well settled, 
it ia that general allegations, however 
strong may be the words in whieh they 
are stated, are insufficient even to amount 
to an averment of fraud of whieh any 
Court ought to teke notice". The rule of 
pleading in English law and in the Indian 
law are assimilated in this respect by the 
provisions of Order Vi, rule 4, of the Code 


(1) 15 LA. 119: 150 533 +P. 0); 12 Ind, Jur, 
264; 5 Sar. Р О. J. 168; 7 Ind. Deo. (х s.) 929, 

(2, (1880) Б A. C. 65^ at р, 697; 601. J. Q. B. “ 
431, Т, 258; 29 W. R.81. 
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of Civil Prosedure (Act V of 1908). In the 
second plase, there is no  evidenee what- 
soever to substantiate the plea of fraud 
even if it be taken to hava been properly 
raised, The following faety have been 
relied upon by the Court of first instance 
in support of the finding on this question 
in favour of the respondents. (1) The 
plaintiff is a full brother of Musammat 
Ali Bandi Bibi’s husband. (2) She and 
the plaintiff are joint in estate, business 
and residenee and in faot in every re- 
speat. (3) The stamp on whieh the deed 
of the 30th January 1919 was engrossed 
was purchased on the 30th Ostober 1918 
and that of the deed of the 20th Marsh 1919 
was purshased on the 15th Marsh 1919. 
(4) The deed of the 30th January 1919 
“was registered on the 14 April 1919 
and that of the 20th Marsh 1919 on the 
7th July 1919, both dates being subsequent 
to the attachment. To my mind, these 
elements, either singly or sollestively, do not 
establish fraud on the part of Musam- 
mat Ali Bandi Bibi. At best, they may 
give rise to a suspicion as to the bona fide 
sharaeter of the transastion in question but, 
as observed by their Lordships of the Privy 
Counoil in a similar cage in Mina Kumart Bibi 
v. Bioy Singh Dudhuria (3), "the Oourt's 
desision must rest not upon suspision but upon 
legal grounds established by legal testi- 
mony.” Bat the uiost fatal objection to this 
part of the 1e3pondents’ ease is that, 
whatever might have been the motive of 
Musammut Ali Bandi Bibi in transferring 
the property in suit to the plaintiff-appel- 
lant, no fraud has been brought home to 
the aprellant,- There is neither any finding 
nor any evidence to the effect that the 
appellant participated in the 
ef fraud, if any, by Musammat Ali Bandi 
Bibi. The lower Courts have prosedeed in 
determining this part of the ease upon 
the provisions of sestion 53 of the Transfer 
of Property (IV of 1882), In my opinion, 
those provisions have no applieation to 
the fasts of this ease. A transfer made 
merely with intent to defeat an anticipated 
exesution is not а tranefar of property 


(8) 40 Ind. Cas, 212; 441. А. 72; 1. P. L. W. 425; 
b L, W.711; 82 M. L, J, 426; 21 С. W. N. 585; 21 
M. L. T, 344: 15 A.. L. J. 882, 25 C. L. J. 508; :9 
Bom. L, В, 421; (1917) M, W. N. 473; 44 О. 662 
(P, С.), 
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made with intent to defraud, defeat or: 
delay oreditors within the meaning of: 
mention 53 of the Transfer of Property. 
Ав: [See the Observations of their Lord. 
ships of the Privy Couneil in the ease of 
Musahar Sahu v. Hakim Lal (4)]. 

I, therefore, allow the appeal, set aside 
the desrees of the Courts below, and decree 
the plaintiff's suit with costs throughout. 


Appeal allowed. 


(4) 82 Ind. Cas. 343; 48 I. A. 104; 80 M. L. J. 
116; 3 L. W. 207; 20 0. W. М. 898; 14 A. L. J. 198; 


(1916) 1 М. W. N. 198; 19 M. L, T. 203; 23 C. L, J. 


406; 18 Bom, І, В, 878; 43 C, 521 (Р, C.) 





` LAHORE HIGH COURT. 
Султ, Revision Petition No. 714 or 1920, 
January 27, 1921, 
Present:—Mr. Justiee Chevis. 
KISHEN OHAND —DkFERPANT— 
PETITIONER 
versus 
KHUDA BAKHSH —Prarmmig— 
RESPONDENT. 
Broker, when entitled to commission —Brokerago, 


contract to pay, whether immoral or opposed to 
public policy—Contract Act (IX of 1872), s, 23. 


A broker is ordinarily entitled to his brokerage 
wher he has succeeded in bringing abouta sale, 
he is also entitled to his brokerage if he so far 
succeeds as to bring about sn agreement to sell 
and the sale then falls through because the intend. 
ing purchaser backs out [p. 728, col. 1.] 

А contract to pay brokerage is neither immoral 
nor opposed to public poliey. [p. 728, col. 2. 

Madho Ram v. Badr-ud-din, 8 Ind. Gea. 817; 91 
P, В. 1910; 129 P. W. В, 1910; 189 P. L.R. 1910, 
distinguished. 

Bala  Parshad Sarni-Mal v. Jawala Dat-Ram 
Kunwar, 50 Ind. Cas, 975; 16 P, W. R.1919, dissented 
from, 

Petition, under section 25 of Aot IX of 
1887, for revision of the deeree of the Judge, 
Small Cause Oourt, Amritsar, dated the 
19th Aagust 1920. 

Mr. Lal Ohand Mehra, for 
tioner. 

Pandit Béshen Nath, for the Respond. 


the Peti- 


ent. . 
JUDGMENT.— Beli Ram aenntrasted to 
ве a shop to Muhammad Amin and Bhagat 
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Ham for Rs, 15,000 on the 15th Desember 
1919. On the 10th January 1920 Muham- 
mad Amin and’ Bhagat Ram eontrasted to 
sell thé tame’ shop to defendant for 
Rs, 16,500, Khuda Bakhsh was the broker 
employed inthe latter tranesotior, and he 
pow sea to гевотёг Ба. 165 due as broker- 
age. The dofence is, that the defendant is 
not liable to brokerage as he was misled 
and the shop was not the property of 
Muhammad Amin and Bhagat Ram when 
they contracted to cell it to him.- The 
lower Oourt says that. the defendant knew 
very well what the position was and was 
not the уівііш of any fraud or deception, ав 
it was stated in the agreement of sale exe- 
ented by Bhagat Ram and Muhammad 
Amin that they had till then only obtained 
an agreement of sale from Beli Ram. 
This is quite wrong, as the agreement to 
tell exeouted by Bhagat Ram and Muham- 
mad Amin olearly states that they are the 
owners of the shop by purchase from Beli 
Ham. Both the sales fell through, and 
the Small Cause Oourt Judge says that 
apparently they fell through besause the 
defendant backed out. Why he says this I 
do not know, for there is no sufficient 
material on the xesord to prove that it 
was the defendent’s fault that the «ales 
fell through; and the starting presumption 
would seem to be that the defendant never 
susseeded in buying the shop from. Muham- 
mad Amin and Bhagat Ram  besause the 
latter had not themselves acquired any 
title to:sell. But the ‘Small Cause Court 
Judge proeceds as follows: "In this oase 


we arè nof oonderned with as to how the: 


sales fell through, The plaintiff bad done 


his duty and is entitled to hia brokerage.. 


It has not béen shown that he waa guilty 
ofany bad faith.” The Small Cause Court 
Judge, therefore, - gives the plaintiff a deoree 
with. costs. 

Now, & broker is ordinarily entitled’ to 
his brokerage when he has sucseeded in 
bringing about a sale, and I should oertain- 
ly say that hə is also entitled to his 
brokerage if һе so far вовавейв as to bring 
about an agreement, to sell and the sale 
then falls through because the intending 
puráhüser backs out. It’ is, therefore, 
necessary in this case to decide whether it 
is the fault of the defendant that the two 
sales fell through, Frima facie,.asI have 
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said before, it would appear that the sale 
to the defendant fell through for. the 
simple reason that Muliammad Amin and 
Bhagat Ram, contrary to what was stated 
in their agreement to sell, had not acquired 
any title in the shop. 16 із, therefore, for 
the plaintiff to prove that it is the defend. 
ant who is responsible for the sales falling 
through. This question must be put in 
issue and decided after due enquiry. The. 
plaintiff san only get в deeree if he ean 
prove that it is the defendant who is 
responaible for the sales baving fallen 
through. | 

Another point raised on bebalf of the 
petitioner is, that a oontraot to pay broker- 
age is immoral and opposed to publie polioy, 
and here reliance is placed on Madho Ram 
v. Badr.ud din (1) and the jadgment 
published as Balı Parshad. Sarni Mal v, 
Jawala Dat Ram Kunwar (2). The former 
is a case of dasiuri and is totally different 
from olaims for brokerage. The latter is 
not an authorized publication and I have 
no hesitation in refusing to follow it. 
There isa note* by the Editor below the 
ease doubting whether Madho Ram v.. 
Badr.ud din (1) whish the ruling professes 
to follow, is not distinguishable, and I oan 
only say that I agree with the Editor, I 
remark, too, that if suh eases are to be 
regarded as opposed to publio poliey it 
would be diffisult for a person to employ an 
agent іп any respect. 

І adcept this application and, setting aside 
the deeree of the lower Court, I remand 
the case for re-desision after due enquiry 
into the above issue the onus of provirig 
which will lie on the plaintiff. Stamp on 
the application to this Court will be 
refanded and other costs will ‘follow ‘the 
result, 


Application accepte. 


(1) 8 Ind, Cas, 2n ^ P. В. 1910; 129 P. W. В. 
1910; 189; P. L. R, 19 
(2) 50 Ind. Cas. $18; 16 Р. W. R. 1919. 
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* Refersto 16 Р, ҮЙ, R. 1919,— 
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. CALCUTTA HIGH COURT. 
< Appea FROM AÁPPELLATE Dscseg No, 754 
or 1919, 
August 4, 1920. ` 
Present: —Mr. Justise Newbould 
and Mr. Justise Abdul Majid. 
NIBARAN OHANDRA SEN GUPTA 
AND ASOTHER—PLAINTIFFS— APPELLANTS 
© versus 
SASHI BHUSAN SEN AND ANOTHER— 
Parsoreap, DEPANDANT No, 1 AND ANOTHER 
Pro formo DEFENDANT — RESPONDENTE. 
. Hindu Law—Dayabhaga School—Joint family— 
Property acquired by one member—Belf-acquired proe 
perty—Burden of proof. 


Under the Dayalihaga School of Hindu Law where 
one of the members of a joint family acquires pro- 
perty in his own name during the lifetime of hig 
father, the burden of proving that the property was 

. not the self-acquired property of that member, but 

in reality belonged to the father, lies on the 
party making the assertion, . 
. Appeal against the desréa of the Distriat 
Judge, Baskergunge, dated the 31st of 
January 1919, affirming the dearée of the 
Subordinate Judge, Additional Court, at 
Baskergunge, dated the 21st of Marsh 
1918, 


FACTS appear from the jndgment. 

. Babu Suresh Ohandra Taluqdar (with him 
Babu Jafindranath Sannyal), fcr the Appel. 
lants.— 16 lias been found that the family was 
joint in food, worship and estate when the 
property was acquired in 1802 B. S. Thue, 
the onus of proving that the property was 
the seélf.aequired property of the defendant 
lay on him. Refers to Sardda Prosad Ray v. 
Mahananda Вау (1), Gobind Ohandra Das 
v. Radha Kristo Das (2), Trevelyan’s Hindu 
Law (1912 Edition) pags 246, Karsondas 
Dharamsey v. Gangabaz (3), Laldas Narandas 
v. Motibat (4), Huro Soonduree Debia v. 
Doorga Doss Bhuttacharjes (5), Taruck Ohunder 
Totadar v. Joodheskteer Ohunder (6), Jugo. 
dumba Debia v, Rohinee Debia (7). 

Babu Gunoda Charan Sen (with him Babu 
Nrasanta Bhusan Gupta), for the Respond- 
‘ent.— My friend has practically eonseded 
that if the property was acquired during the 


(1) 81 ©. 448. 
(2) 3'Ind, Cas. 663; 31 А. 477; 6 A. L, J. 691. 
(8) 82 B. 479; 10 Bom. L, R, 184, 
(4) 10 Bom. L. R. 176, 
(5) 16 W. В. 265. 
(6) 19 W. R. 178. 
€ 7(7).28 W. X, 422, 
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life time of the fathers of both the parties, 
there is no presumption of jointness, See 
Trevelyao's Hindu Law, page 247, Therefore, 
the casein Sarada Prosad Ray v. Mahananda 
Ray (1) is exactly in point and is in my favour. 

Babu Suresh Ohandra Tuluqiar replied, | 

JUDGMENT,—The  plaintiffa and the 
defendants in this case are cousine, the 
plaintiffs being the sons of the younger 
brother of defendant's father. The plaint- 
iffa brought the suit to reeover 8 annas 
interest in several items of property deserib. 
ed inthe sehedule to the plaint and were 
partially sueceseful. In the present appeal, 
though the other items have not been 
expressly abandoned, the plaintiff's claim to 
the immoveable property described in tho 
schedule kha {o the plaint has been pressed. 

It is sontended, as was contended before 
the lower Courts, that as this property was 
acquired in 1302 and the family was ad. 
mittedly joint in mess, estate and worship 
upto 1308 B. S, the onus of proving that 
the property was the self-asquired property 
of defendant No, 1 lay on the defendant. 
This property was acquired when the fathers 
of the plaintiffs and the defendants were 
both living. Having regard to thisfaot, we 
think the lower Courts were right in apply» 
ing the desision in Sarada Prosad Ray v. 
Mahananda Ray (1), in whieh it was held, 
under very similar oiroumstanses, that the 
burden of proof rested on the party who 
asserted that the property in reality belonged 
to the father and not to the son in whose 
name it was aequired. "Though the learned 
Distriet Judge remarks in his judgment 
that the decision of the ense seemed to turn 


"mainly on the question of onus it appears to 


us that in both the Courts below the 
judgments have dealt fally with the evidenee 
and oireumstánees of the case, and have in 
effest arrived at findings that sush presump- 
tions as may arise in favour of the plaintiffs 
have been rebutted by the evidence. 16 ig 
found, for instanes, on the evidenee, that 
such joint property as the family had sould 
not have been suffieient to purehase the 
property now in dispute. It is also found 
that the defendant's story that the property 
was given to him in resognition of good 
work done by him as Tahsildar is gréatly 
strengthened by the pleintiffs that no money 
was roquired for asquiring the property and 
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lower Courts have in fact’ found that the 
plaintiffs have failed to prove either any 
original nueleus from whioh the property 
sould be purchased or that there was any 
abandonment by the first defendant of this 
property to the sommon вёсак, and they 
appear to believe the defendant’s story 
' ‘supported by his own evidence that he him: 
self acquired this property as his individual 
property. As already stated, we hold that 
‘the lower Courts have committed no error 
in law as regards the party on whom the 
burden of proof lay, and we also hold tbat 
in finding as they do that this property was 
the self-asquired property, there had been 
no legal defeat whieh would justify our in- 
terferenoe in second appeal. 
We accordingly dismiss this appeal with 
conta, 
Appeal dismissed, 


— 


.LAHORE HIGH COURT. 
Етавт Cryin АРрЕАІ, No. 1081 or 1917. 
Februsry 4, 1921. 

Present ;—Mr. Justice Broadwey and 
Mr. Justice Abdul Raoof. 
RULIA SINGH— DEFENDANT 

— APPELLANT 7 
versus 
TUNIA MAL AND ANOPHER--PLAINTIFF3— 
RESPONDENTA. 
Account-book, entry in—Consideration, proof of— 
Burden of proof. 


In the case of a formally registered document in 
which the receipt of consideration has been recited, 
the onus of proving that consideration did not 
actually pass ison the party who alleges non-pay. 
ment. In the case of an entry in an account-book, 
however, the onus is on the party alleging payment 
to prove it, [p. 732, col. 1.] 

First appeal from the decree of the 
Senior Subordinate Judge, Ludhiane, dated 
the 29th Maroh 1917, 

Pandit Sheo Narain, R. В, and Mr, Muham- 
mad Rafi, for the Appellant. 

Bakhshi Tek Chand and Mr. Ghulam В sul, 
for the Respondente, 


JUDGMENT.—This appeal has arisen 


put of а suit. brought by Tunia Mal, eto,- 
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against "Rulia Singh. on the 5th of May 
1916, in which the plaintiffs claimed а 
sum of Rs. 5,705-5 as prineipal and ine 
terest, due by the defendant on eertain baht 
accounts. It was alleged in the plaint 
that Rulia Singh, had, on the 15th February 
1915, borrowed а sum of Вз, 5,137 to be 
utilizad in eonnection with oertain kiln 
work and had undertaken to ге-рау the 
same with interest at the rate of annas 12 
per sent, per mensem. It waa further alleged 
that this transastion had been entered in 
the plaintiffs’ acoount-book, whioh had been 
duly signed by the defendant, who had 
also made an entry іп the same aesount- 
book in his own handwriting. ‘Interest 
ealeuleted up to the date of the ‘suit 
amounted to Hs. 568.8 and henae the elaim 
for the total amount as stated above. 

On the 24th of May 1916 .Rulia Singh 
filed а written statement, In this he 
denied the plaintiffs’ claim and alleged that 
he had not borrowed any money from 
them. He further objected to the admis- 
sibility of the entry in the asoount-book, 
whioh formed the basis of the suit, alleging 
that the said entry amounted to a pro- 
missory-noíe and that, as it was not 
stamped, no suit could be brought in re- 
lation thereto. On the 9th of June 1916 
be filed a further written  stütement in 
whioh he stated that he did not admit the 
first paragraph of the plaint, and for the 
reet re-iterated what bad been raid in his first 
written statement. The Trial Conrt there- 
upon framed certain preliminary issues in 
connestion with the admissibility of the 
entry in question, and, on the 10th of 
July 1916, same to the eonolusion that the 
entry amounted to aa agreement whish re- 
quired an eighté-anna stamp, and that on pay- 
ment of the presoribed penalty it could be 
ressived in evidence and form the basis 
of the’ suit, The stamp duty was -paid 
by the plaintiffs, and, on the 20th October 
1916, Rulia Singh filed his written state- 
He denied 
having horrowed any money from the plaint- 
ifs and alleged that there had formerly 
been a partnership between him and them 
in oonneetion with a kiln, but. that the 
partnership aosounts had been settled. He 
next prosseded fo explain the entry in the 
plaintiffs acsonnt.books. He stated that 
the plaintiffs sontemplated carrying on 
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another kiln iu partnership with him and 
that, under that impression and thinking 
that the plaintiffs would contribute в 
similar sum towards the partnership oapital, 
he had signed and written the memoran- 
dum in question, without, howaver, having 
reseived any sum of money. The entry 
was not stamped and attested, because it 
was intended to have the whole transastion 
duly attested and sompleted when land 
could be proeured for the purposes of the 
kilpn,and 16 was only then that the money was 
to be paid over to him. He further alleged 


that, as no land could be sesured for the: 


new kiln, the money was not taken by him, 
and that.the plaintiffs have brought this 
suit taking undue advantage of this in- 
complete entry. This written statement is 
dated the 20th Ostober 1916, but was not 
plased on the resord till the llth of 
December 1916, on whish date Tunia Mal, 
plaintiff, and Rulia Singh were examined 
by the Court as parties, Tunia Mal in- 
sisted that the sum of Rs. 5,187 had been 
paid by him in sash to be re-paid with 
interest at the rate of annas 12 per cent, per 
mensem and denied that he had agreed 
to be a partner with defendant as alleged. 
. He further stated that a sum, Rs. 37, 
was paid to Biru Mal, son of Idv, at the 
time when the entry. was made, and named 
Ram Chand, Munshi Mal, Asa Ram and 
Prabhu Mal as the persons who were pre- 
sent when the money was paid and the 
entry made, Rulia Singh, on the other 
hand, denied having reseived the money, 
admitted having made the entry and re- 
iterated his allegations that the transac- 
tion was an incomplete one, and that 
the entry had been made and left nnstamped 
with the intention of having it duly 
stamped and attested after a site for the 
kiln had been acquired and the money bad 
actually been taken, He alsonamed Pir 
Bakhsh, Atra and others as baing preeent 
when this entry was drawnup. After the 
parties had been examined, the Trial Court 
framed the following issues :— 


1. Did the defendant borrow Rs. 5,137 
and agree to psy the amount with interest 
at the rate of anpas 12 per cent. per mensem P 


2 Did the defendant make the entry 
sued upon without consideration and agree 
to take money afterwards Р - 
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8. What relief is the plaintiff entitled to Р 

After recording the evidense for both 
sides, the learned Senior Subordinate 
Jedge came to the conolusion that the 
plaintiff had discharged the onus placed 
on him and had proved that the sum of 
Rs. 5,187 had been advanced in oash to the 
defendant, and granted the plaintiffe a 
decree for the sum eleimed. Against this 
decree Rulia Singh has preferred this 
appeal, and ор his behalf we have heard 
Mr, Sheo Narain, while Bakhshi Tek Chand 
has addressed uson behalf of the plaintiffs. 
respondents. 

Mr. Sheo Narain took us through the 
whole of the evidence on the reoord and 
eontended that the onus being on the 
plaintiffs to prove that the money had 
sotually been advanoed, the evidence pro. 
duced on their behalf was wholly inadequate 
to establish the fact. In addition to the 
plaintiffs’ own statement there is the evi. 
deroa of Munshi Ма), Asa Бет, Biru Mal, 
Bakbehi Chumar, Bakhshi Mal Bania and 
Ram Chand. After a&ocareful consideration 
of the evidence cf ‘these witnesses we find 
it possible to believe what they say. Munshi 
Mal ascounts fcr his presence at the time 
of the payment of the money by saying 
that he bad gone by chance to purehase 
Re. 1 worth of powdered sugar, Asa Ram 
similarly states that he had gone by 
chance to the plaintiffs’ shop to purshase 
cloth, Birn Mal ia a relative of the 
plaintifs and was in partrership with 
them at one time. His statement was that- 
the defendant owed him Rs, 46 13-6 and 
that he had gore there to get this amount 
from him, epparently having heard of 
what was going to bapp:n. Bakhshi Chumar 
who elaims to bave been in the service of 
Rulia Singh at the time for a period of 
14 or 15 dayr, cays ibat it was during 
this period that he accompanied Rulia Singh 
to the shop of the plaintiffs and from there 
carried off three bags of rupees said to 
contain Re, 1,000 each. In oross examin. 
ation be said that four days after this 
transastion he left Rulia Singh’s serviee, 
He also distinotly remembers that esah of 
the bags was asid to contain the tare 
number of rupees but that one bag осп. 
tained Re. ILO more than the cthera, 
Bakhshi Mal is a ecllateral of the plainte 
iffs and had gone to their shop to purehase 
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Фо and to make over some rise to а 
Jat whose name he does not know. As 
the notes made during tha sourse of the 
examination of this witnesa by the Trial 
Court indisate, he is a olever person and 
was deliberately fencing with the questions 
put to him in oross-examination. Finally, 
there is the statement of Ram Chand 
who is said to have astually weighed out 
the money. This man’s antesedents are 
not all that they might be, and his evidenoe 
does not impress us at all, We must, therefore, 
hold that the evidencs  prodused by the 
plaintiffs in support of the (fret issue 
is wholly inadequate ond unreliable. Mr. 
Tek Chand on behalf of the respondents 
eontended that the onus of proving the 
failure of consideration should really hava 
been plased on the defendant and in sup. 
port of his eontention he referred us to 
Mahabir Prasad v. Bishan Dayal (1) ani 
Ram Ohand v. Bekari (2). No objection 
as tothe onus was taken in the Trial 
Court, While we are in complete assord 
with the Allahabad ruling, we consider that 
the present ease is distinguishable from 
that reported as Mahabir Prasad v. Bishan 
Dayal (1). Ram Chand v, Behari (2) was 
reversed on appeal ав reported in Behari v. 
Ram Ohander (3). The Allahabad ease as 
well as  Biskeshwar Dayal v, Harbans 
Sahay (4) dealt with formally registered 
doeuments in whieh the reosipt of oon- 
sideration had been resited. In suoh cases 
we have no doubt that the onus would 
shift tothe person alleging non payment, 
In the present case we have to deal with 
an entry in an‘acsount-book, The defendant 
is в raj or mason by оввираќіоп and, 
. although he is able to read and write 
gurmukhz, it by no means follows that he 
is an acute business man, and we, there. 
fore, ‘are unable to agree with the learned 
Vakil’s sontention that the onus should 


have been plased on Rulia Singh to prove. 


that he had not reeeived the money. 

In any event, we вопвійег that the story 
told by Rulia Singh is not improbable and 
his statement- ds to what ossurred at the 
time when the entry was made із supported 


(1) 27 A. Tl; LA. L J. 428; A. W, М. (1904) 163, 
(2) 7 Ind.Cas. 645. 

< (8) 10 Ind. Cas; 927; 33 A. 483: 8 А, L. J, 388, 

: (4).6 C, L, J. 669; 3 M. L, T, 38, 
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by his witnesses, of whom Pir Bakhsh and 
Atra, Lambardar, ara two. We have been 
unable ta find any reason for doubting 
the correctness or verasity of the state: 
ments made by these two witnesses and 
their statements, supporting the statement 
of Rulia Singh, would, in our opinion, be 
suffisient ‘to shift the burden of proof on 
to the plaintiffs, Mr. Tek Chand then oon- 
tended that his olients had dissharged the 
onus by the produetion of their авгопці- 
books and he laid great stress ou the fact 
that Rulia Singh had not only signed ihe 
entry but had re-sopied the entry in his 
own handwriting immediately below the 
entry made by the plaintiffs. This eiroum- 
satanas has been given due weight to by 
us. We have also earefully sonsitered the 
contention that, had Бона Singh not reseived 
the money as he states, he should have in 
due course got the entry aanselled, A 
great deal has been said by both sides in 
regard to’ the acsount books, and Mr. Tek 
Ohand has strongly urged that the said 
books are shown to be regularly kept and 
for that reason hava oonsiderable proba- 
tive value. We are, however, unable to 
regard this as suffisient. Hulia Singh oon- 
tended that in the briok kiln at Malerkotla 
the plaintiffs were partners with him, yet, 
in spite of the fact that former acsount- 
books were ealled for, if is said that no 
account books were forthooraing prior to the 
year Sambat 1971. As pointed ont by Mr. 
sheo Narain, -the failure to produse these 
acsount-books is of material importdnos, 
for if they had been produced -and,an ex. 
amination of them, had diselosed the fast 
that Бана Singh’s statemént was true that 
he had ‘been in partnersbip with the plaint- 
iffs, his present statement that it was the 
intention of the parties to start another 
kiln, also in partnership, would be son- 
siderably strengthened. Тһе non-produstion 
of the booke, therefore, in опг opinion, 
weighs heavily against the plaintiffs, and 
whether their books are regularly kspt or 
not is & matter of comparatively small 
importance. 

Finally, after giving our best considera. 
tion to'the arguments advanced by Mr. 
Tek Chand and a eareful exanitation of 
the record, we have arrived at the вопвіа. 
sion that the plaintiffs have failed to prova 
their case, and we aeeordingly ageept this 
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appeal and, setting aside the deeree of the 
Court below, dismiss the guit with aoats 
throughout. 

Appeal cecepted. 


CALOUTTA HIGH COURT, 
APPEAL FROM APPELLATE DECEEE No, 1927 
or 1918. 

June 7, 1920, 

Present ;— Јавіїве Sir N. R. Obatterjea, Kr, 
and Mr Justiee Panton, 
MADHU MANGAL SADHU-—PLAINTIFF— 
APPELLANT 
versus. 

GOUR SUNDAR SWARNAKAR— 
PRINCIPAL DEFENDANT AND AXOTHER—F 70 


forma DsFENDANT— RESPONDENTS. 
Interest—Rate stipulated in morlgage-bond ev- 
cessive—Hardship, whether ground for disallowing 
rate, 


In the absence of any evidence to show that a 
money-lender has unduly taken advantage of his 
position, mere hardship would not justify a Oourt 
in disallowing the rate of interest stipulated in a 
mortgage- bond, even when the transaction ap- 
peara to be undoubtedly improvident. [p. 788, col. 


" Appeal against the deoree of the Subordi- 
nate Judge, Sesond Court, Burdwan, dated the 
24th of July 1918, modifying the deerce of 
the Munsif, First Court, at Katwa, dated the 
13th of October 1917. 

EAOTS appear from the judgment, 

Babu Hiralal Sanyal, for the Appellant.— 
The learned Subordinate Judge has eom- 
mitted an error in not allowing interest at 
the bond-rate, The resent Privy Couneil 
decision in Azis Khan у, Duni Chand (1) 
is sonelusive on the point. The mere faot 
that the rate of interest waa high is not 
sufficient to disallow the interest at the 
stipulated rate, The Conrt is powerless 
to give relief on ground of simple bard. 
a See also Balla Mal v. Ahad Shah 


Babu Bankim Ohandra Mukherjee, for the 
Respordents.—1 cannot question the eorreot- 
ness of the desisions sited by my learned 
friend nor is it necessary for me to do во. І 

(1) 48 Ind. Cas, 938; 23 C. W. N. 1£€; 101 P.R, 
1918; 165 P. W. В. 1918 (P. O.). 

(2) 48 Ind. Cas, 1,28 0. W. N. 283; 35 M. L. J. 
014; 16 A; 1, J, £05; 124 P, R. 1918; 25 М. L. T. 56; 
180 P. W. R.1918; 290. |. J. 1665; 1U, P.L. В. 
(Р. 0.) 26; 21 Bom, L, В. 658 (P. C.). 


would only draw your Lordships’ attention to 
the finding of the Court of first instance that 
the defendant was a servant at the shop of 
the plaintiff at the time of the execution of 
the bond, ard that he was compelled to take 
the loan af the exorbitant rate of interest. 
This point of view has not been laken into 
consideration by the lower Appellate Court, 
If the stipulation as to the rate of interest 
was made by reason of the advantage 
whieh the plaintiff took of his position, 
then, of ccurse, he is not entitled to resover 
interest at the usurious rate, In this view, 
the ease onght to be remanded. 

Babu Hiralal Sanyal replied, 

JUDGMENT.—This appeal arises out of 
a suit upon a mortgage-bond and the only 
question relates to the rate of interest. 

The rate stipulated in the bond was 
Rs, 28, annas 2 per sent. per annum with 
yearly rests. The Courts below have allowed 
simple interest at 12 per cent, 

The priveipal amount was Rs. 60 and it 
swelled up to Rs, 1,770, annas 11, with interest 
at the bond-rate, The plaintiff laid his 
claim at Re. 599, after giving up Rs, 1,170, 
annas 11, 

The learned Subordinate Judge disallowed 
interest at the bond.rate, beeause there was 
ample security for the loan and the stipula- 
tion as to interest was harsh and uneonsoion. 
able. 

But, ag pointed out in the recent Privy 
Couneil deeision in Aste Khan v. Duni 
Ohand (1), "it is 180016 for a Court of 
Justice to give relief on grounds of simple 
bardship іп the absense of any evidence to 
show that the money lender had unduly taken 
advantage of his position even when thg 
trarssetion appeared to he undoubtedly 
improvident.” 

-In the ease of Balla Mal v. Ahad Shah 
(2), in considering the question of eompound 
interest ard uneonscionable contrasts, their 
Lordships, i in the sourse of their judgment, 
observed: “Rs. 2-per mentem ja by no mears 
an unusual rate of interest in вавек from 
Indis eoming before this Board,". (See also 
judgment of this Court in .Sesond Appeal 
No. 2986 of 1916, desided by the present 
Beneh on 26th August 1919), [Harendra 
Kumar Есу Chowdhury v, Detendra Kumer 
Das (3)]. 


(8) 54 Ind, Cas. 558, 
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It has, however, been pressed before us 

that the Court of first instanoe found that 
‘the defendant was a servant at the shop of 
the plaintiff at the time of the exesution of 
the bond, and that the defendant was forced 
to take the loan on usurious interest. It is 
contended that the plaintiff was in a position 
to dominate the will of the defendant ав he 
‘was a servant at his shop and took advantage 
‘of his position at the time of the execution 
‘of the bond, and that the lower Appellate 
“Court has not considered: these questions. 

+ We think, therefore, that the ease should 
go bask to the lower Appellate Court in order 
that the Coürt may «consider whether the 
„plaintiff had taken advantage of his position 
‘at the time of the execution of the bond and 
' dispose of the oase aacording to law, 

' Oosts to abide the result, 


Oase sent back, 


cr 
à 


LAHORE HIGH OOURT. 
SECOND Orvin APPrAL No. 1394 or 1920, 
January 11, 1921. ~ 
Present: —Mr. Justice Chevis. 
Musammat BEGAN AND ANOTHER— 
DHFENDANTS-— APPELLANTS 
versus 
FAIZ BAKHSH— PLAINTIFF— RESPONDENT, 
Restitution of conjugal rights—Muhammadan Law 
--Nikah, denial of, whether includes repudiation— 
, Nikah read in absence and without consent, validity 


D m 


" In а suit for restitution of conjugal rights the 
defendant denied that a marriage had ever taken 
place between her and the plaintiff. It was found 
that, ifa nikah was read at all, it must have been 
"твай. in the defendant's absence’ and without her 
- Consent i - 

Held, (1) that the mikah, if any, was invalid; 
[». 736, col. ' 

(2) that the plea of denial of nikuh amounted 
not only to a denial of the facium of the nikah 
- but should be' regarded as a repudiation of any 
nikah ceremony that may have been performed, 
Cp. 735, ool 2.] 
. Second appeal frpm the decree of the 
District Judge, Shahpur, at Sargodha, dated 
the 18th May 1920, reversing that of 
Munsif, Firat Olass, Shahpur, dated the 
23rd February 1920. 
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Mr. Shuja ud.Din, for the Appellants. 

Mr. Bishen Narain, for the Respondent. 

JUDGMENT.—This is a suit by Faiz 
Bakhsh, plaintiff, for restitution of sonjugal 
rights, Faiz Bakhsh is a firat cousin of 
Musammat Began, as will ba seen from the 
following genealogieal tree :— 


- х 
ГЕ 
Pir Bakhsh, Musammat Y, Jodha==Musammat 
Sattan=Ahmad 
Faiz Bakhsh. Hayat. , 
" PERS 
r 


Musammat Began. s Nadir, 

The ease: for the plaintiff 4 4s that, about 
five years prior to suit, Musammat Began 
was married to the plaintiff and'as she was 
then a minor and her father had died, Pir 


` Bakhsh, father of the plaintiff, asted as her 
"guardian. 


After that Musammat Began lived 
in the plaintiff's house till about а month 
prior to the institution of the suit when she 


‘was abduoted by Hayat, defendant No, 2, who 
‘was also a cousin of Musammat Began, being 


her father’s sister's son. The defence was a 
denial of the marriage and a statement that 
Binoe her father's death Musammat Began had 
been living with her step-father, Ahmad, and 


-had now been married to Hayat, defendant 


No. 2. 

The first Court found that, after the death 
of Jodha, Musammat Sattan re-married Ahmad 
and that Musammat Began and her brother 


“had sinee been living with their step-father; 


that Pir Bakhsh, father of the plaintiff, bad ` 
no doubt had his son's ngkah with Musammat 
Bogan read but that neither Musammat Began 


пор her mother knew anything about the 
“nikah, and. that since the girl denied the nikah 


and was entitled to repudiate a nikah . per- 
formed in her absense on its coming to her 


‘knowledge, the defendant was now entitled 


to rescind the nikah, So Ui first Court dis- 


- missed the suit. 


The learned Distriot Fudge says that it is 
not very slear from the judgment of the 


‘lower Court whether the Munsif fonnd the 
marriage not proved or whether, considering 
all the eireumstanees of the базе, he is not 


propared to exereise his diseretion in favour 
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of -tbe plaintiff. As far as I oan see, the 
findings of the lower Court are perfectly 
elear, and the Distriot Judge is, in my opinion, 
wrong when he takes it as the opinion of the 
lower Court that the plaintiff had failed 
to prove the alleged marriage. What the 
lower Court finds is, that a marriage ceremony 
took plase but that it was in the absence of 
Musammat Began and that she had no 
knowledge of it. The District Judge goes on 
to hold that there was no plea of repndiation 
and that there could be none when the 
faotum cf the nikak was denied. He says 
_ that he has earefully sonsidered the evidence 
produced by the plaintiff to prove that 
Musammat Began is his wife and that he sees 
no reason to rejeotit, Hedoes not, however, 
some to any finding as to whether Musammat 
Began was present at the time of the 
marriage, cr as to whether she bad any 
“knowledge of the marriage, so that on these 
points I think itis necessary to come to a 
‘finding of my own, for І consider that, if the 
marriage took place without Musammai Began’s 
knowledge, she is entitled to repudiate it on 
„ite coming to her knowledge. In my opinion, 


although the defendant does not in her pleas - 


state that if any nikak was read, she repudiates 
„that nikah, the denial of the nikah must be 
regarded as an utter repudiation of any 
nikah that may have taken place without the 
knowledge of the defendant. That a nikah 
seremony was performed I see no reason to 
doubt, but in other respeots I am not prepared 
to rely on the evidence as to the presence of 
Musammaé Began at the time of the nikah. 
Sher Khan, witness, states that ornaments and 
new olothes were put on Musammat Began at 
. the time of the nikah, while the next witness 
says that no ornaments were put on and that 
the girl’s elothes were ehanged one year later. 
The next witness, Bakhsha, even goes so far 
at the beginning of his evidenee as to say 
that Musammai Sattan, the mother of the 
girl, was also present, though the plaintiff’s 
father, on the contrary, has stated that 
Musammat Sattan тав . not present and was 
not invited to the nikah as she had ге. married 
Ahmad contrary to the wishes of Pir Bakhsh, 
Kazi Ata Muhammad, who seems to be a 
respectable witness, was not himself present 
‘when the nikah was read but states that 
“when Pir Bakhsh same to him and asked 
whether be sould marry bis son to Musammat 
Began, Pir Bakhsh told the witness that his 
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sister-in-law had re-married and had taken 
her minor daughter to live with her. This 
seems to be a strong corroboration of the 
evidence produced by the defendant that, since 
her mother’s re-marriage, Musammat Began 
had been living with her step-father. I hold, 
therefore, that Musammat Began was not 
present at the time when her nikah to Faiz 
Bakhsh was read and that she has all along 
been living with her atep-father. What 
appears to be the fast is, that the girl, having 
grown up and having been married to her 
cousin Hayat, or intending to marry Hayat, 
her unole Pir Bakhsh, wishing to obtain her 
asa wife for his own воп, got the nikah 
eeremony read in her absense and without 
her consent. The presumption ів, that as she 
was not present she knew nothing about 
‘this, and there is nothing to show that she 
had any knowledge of any nikah having been 
performed. No doubt, she may have been 
told about the nikah subsequently but she was 
not bound to regard any suoh information as 
correct, so it eannot be said that she had 
knowledge of the faetum of the ‘nikah. She 
eame into Court absolutely denying any 
marriage to Faiz Bakhsh and I consider that 
this denial is in itself not only a denial of 
the faetum but shonld be regarded as a 
repudiation of any nikah ceremony that may 
have been performed, 


I may note that the learned Distriot Judges 
remark that the union of cousins is favoured 
among Musalmans outs both ways, as Hayat 
and Faiz Bakhsh are both first eousins of 
Musammat Began. 

in conclusion, .Í note that, even if I am 
wrong in holding that the denial of the 
faetum of the nikah should be regarded as 
including a repudiation of the nikah, still in 
the exercise of my discretion, I would not 
give a deeree to the plaintiff in the present 
ease, the fasts found by me being that the 
girl was living with her step-father and that 


‘the nikah aeremony was read without her 


consent or knowledge. А 
І авоерё the appeal and dismiss the plaint- 
Ив suit with совёв throughout, 


Appeal accepted, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 237 
or 1919, 

July 12, 1929. 
Present: — Mv. Justice Walmsley and 
Mr. Justiee Greaves. 
JANAKI NATH RAY— DEFENDANT 
| No. 2— APPELLANT 

veraus 


ASWINI KUMARI DEVI— RESPONDENT. 
Tránefer of Property Act (IV of 1882), s. 69— 
Mortgage-deed —Attestation, what amounts to, 


A mortgage-deed consisted of three sheets of 
paper. The mortgagor signed the second sheet in 
the presence of two witnesses who also signed at 
the foot of the sheet as having witnessed the 
signature of the mortgagor. Then some addition 
was made and a third sheet was added including 
other properties in the mortgage. The third sheet 
was signed by‘the mortgagor in the presence of 
the same witnesses who had signed the second shect: 

Beld, that there was a sufficient compliance with 
section 69 of the Transfer of Property Act and to 
validate the third page of the mortgage-deed it 
was not necessary for the two witnesses to sign the 
‘third page of the deed. [p. 787, col. 1.1 

Appeal against the dearee of the Subordi- 
nate Judge, Burdwan, dated the llth of 
November 1918, reversing the deeree of 
thé Munsif, Fourth Court, at Burdwan, dated 
the 10th of Ostober 19:7, 
^ FAOTS appear from the judgment. 

Babu Upendra Narayan Bagchi, for the 
Appellant.—The appeal arises out of a suit on 
а mortgage. bond. The present appellant is a 
puisno mortgagee, Defendant No. 1 exesuted 
a mortgage in favour of the plaintiff in 1310. 
The first Court dismissed the suit. On appeal 
the learned Subordinate Judge has deoreed 
the suit. The question before you is as to 
what constitutes proper attestation of a 
dosumént. The dosument at first consisted 
of two sheets and the last sheet was s'gned 
by the .mortgagor in the presence of the 
attesting witnesses who also signed their 
names at the foot. Subsequently, owing to 
some additions in the terms of the deed, 
another sheet had to added to the dooument. 
The third sheet, however, was signed by the 
mortgagor alone in presence of those attest- 
‘ing witnesses who did not sign it, The 
addition was with respeot to properties which 
were mortgaged to the present mortgagee» 
appellant. My point is, that the mortgage 
was not valid and effestive as regards the 
properties mentioned in the third sheet whish 
was signed by the attesting witnesses. The 
provisions of seetion 59 of the Transfer of 
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Property Ast are compnulsory. The dosu- 
ment, in order to be valid and operative in 
law, must be signed by the mortgagor and 
at least two attesting witnesses. It has been 
held in several oases that the provisions of 
section 59 must be strictly fulfilled. Reads 
Ghosh on Law of Mortgages: Notes on ses- 
tion 59. Referato Shamu Patter v. Abiul 
Kadir Rowthan (1). 

Babu Karunamay Basu, for the Respondent. 
—I submit there has been suffisient вот. 
plianee of the provisions of seation 59, The 
case in Shamu Patisr v. Abdul Kadir 
Rowthan (1) rather supports my conten. 
tion. Hefers to page 614* whbre "attes- 
tation" has been defined. An attesting 
witness must be present and see what 
passes and shall, when required, bear witness 
to the fasts. In this the mortgagor sigued 
iu the: presense of the attesting witnesses 
who had already signed on. the previous sheet. 
This, I submit, із sufficient compliance of 
section 59, whioh does not require that the 
attesting witness must sign on every page of 
the doenment, 

_ Babu Upsndra Narayan Bagchi replied in brief, 

JUDGMENT, | 

Greaves, J.—This is an appéal by a 
рпівпе mortgagee, defendant No. 2; The firat 
defendant executed a mortgage in favour of 
the plaintiffon the 10th Sravan 1310, The 
düeument sonsisted of three sheets. The 
facta as found are as follows:— 

The mortgagor signed the вевопӣ sheet 
in the presence of two witnesses who wrote 
their names at the foot of the dooument 
as having witnessed the signature of the 
mortgagor. Then, apparently, some addition 
was made and a third sheet was added 
including other properties whieh I under- 
stand are somprised in the seourity given 
to the second defendant, the puisne eneum- 
branoer. Then the third sheet was signed 
by the mortgagor in the presence of the 
same witnesses who wrote their names on 
the second sheet. But so far as third 
sheet is вопвегпей, the names of those 
witnesses do notappear on that sheet. | 

Ib ‘is contended on behalf of the appel. 
lant, that, this being so, the mortgage 


ainuok be enforsed so far as regards the 

(1) 16 Ind. Cas. 250; 35 M. 607; 23 M. L, J. 321; 
16 C, W. N. 1009; 12 M. L. T. 338; (1912) M. W. N. 
936; 10 A. L. J. 259; 14 Bom. L, R, 1084; 16 O. L, J. 
596; 89 I. A. 218 (P. C.). 
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properties comprised in the third sheet; 
-and it ia urged that there has been no 
complianoe with section 59 of the Transfer 
of Property Ast inasmush as the wit- 
nesses are said not to have attested the 
third sheet. We have been referred to 
several authorities ineludiug the oase of 
Shamu Patter v, Abdul Kadir Rowuthan (1). 
Now, it seems to us that that case is no 
assistanoe to us with regard to the ques- 
tion we have to deside. All that that case 
decides is that it is not suffisient for the 
exesutant to. sign hia name first in the 
absense of the witnesses and afterwards 
to acknowledge bis signature іп their 
presense, and that this is поб. а sufficient 
compliance with the provisions of seotion 
59 of the: Transfer of Property Aot, Bat 
there are some passages with regard to 
sertain oases whioh are cited in the judgment 
whish have some baaring on the question 
we have to deside At page 613* of that 
volume, а referenca is made to the case of 
Bryon v. White (2), i in which Dr. Lushington 
laid down that “‘attest? means the persons 
shall be present and see what passes, and 
shall, when required, bsar witness to the 
faats," It is true that on the same page there 
ia a referenee to another oase; the oare of 
Burdett v, Spilsbury (3). The Lord Ohanoellor 
summed up the conclusion in these words: — 
“The party who sees the Will executed is 
in fact a witness to it; if he aubsoribes 
as а witness, he is then attesting wit. 
ness,” . 
, l| am inelined to think that what has 
happened: in this oase is a suffaient eom. 
plianee with aestion 59 of the Transfer 
of Property Aat; and I do not think tbat, 
to validate the third page of the mortgage- 


deed, it was neeessary for the two wit 
nesses to sign the third page of the 
mortgage-deed. 


- In these circumstances, the appeal fails 
and it is dismissed with ooste, 
WALMSLEY, J.—I agree, 
Appeal dismissed. 
(2) (1850) 2 Rob. Ecc. 815 at p. 317; 14 Jur, 919; 
163 E. R. 1380, 
"d (1843, 10 Cl & F. 340; 59 R, Н. 105,8 E. R. 
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LAHORE HIGH COURT. 
Lerters Patent APPEAL No, 167 
or 1920, 

February 21, 1921, 

Pressnt ; —Mv. Juatica Le Rossignol and 
Mr. Jnstioe Martineau, 
FATTEH MUHAMMAD —PLAINTIFF — 
APPELLANT 
versus 
CHOTHU RAM AND orHERS—DEEFENDANTS 


— RESPONDENTS, 

Letters Patent (Lahore), cl. 10—Appeal—L'mita- 
tion, extension of-—Court closed on last day of limitas 
tion—Appeal, whether can be presented on re-opening 
of Court. 


The period of limitation for an appeal undar the 
Letters Patent is governed exolasively by the rules 
made by the High ‘ourt The provisions of the 
Limitation Act do not apply to such an appeal. 


When the period of limitation for presenting a 
Letters Patent Appeal oxpired the High Court was 
in vacation and the appeal was presented on the 
day the Court re-opened : 

Held, that the appeal was barred by time, 


Appeal, under section 10 of the Latters 
Patent, from the desres of Mr, Justica Abdul 
Raoof, dated the 30th June 1920, passed in 
Civil Appeal No, 1668 of 1918, 

Bakashi Tek O^and, for the Appellant. 

Lala Hargo sal, for the Respondents, 


JODGMENT.—Tha respondent in this 
06330 raises the preliminary objection that 
this appeal is time-barred, and the objestion 
is valid, 

The desres ‘of the learasl Judge іп 
Chambers beara the data of 30th Jane 1929; 
the appeal to us was presented on 23th 
September 1920, long after the expiry of tha 
presoribad period of 30 days. 

Counsel for appellant urges that, evan if 
the provisions of the Indian Limitation Aat 
do not apply to Letters Patent Appeals, 
time shonld be extended aa his slient was 
not aware of the spesial rules applying to 
these appeals; moreover, this Court: waa in 
vaoation when the period of thirty days 
expired and the appeal was presented on tha 
day the Court re-opened. 

In our opinion, the period for an appeal 
under the Letters Patent is governed өх- 
olu:ively by the rules made by this Court, 
whish provide, iater alim, that no бору of 
the decree, order or judgment appealed 
from need &esompany the memorandum of 
appeal, The avoidanes of delay was treated 


. 
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ав а paramount consideration and all prob- 
able eauses of delay were swept from the 


“path of the appellant. 


Though the Court was in vacation when 
the thirty days expired, the Court Office 
was open, and even ordinary appeals to this 
Court oan be and are presented to the office 
éven during vacation. 

We ses no reason for extending time in 
this sase, for ignorance of the law is the 
only excuse offered. Moreover, the time 
for extending the period for appeal is not 
now: application should have been made to 
a Judge at the time of presentation for 
leave to present after limitation. 

Indeed, the memorandum of appeal having 
béeu presented after limitation should not 
have been entertained at all, but rejected 
forthwith. The rules are strict and were 
made so intentionally, | 
We accordingly diemiss the appeal with 
sosts, © ' 


Appeal dismissed, 


CALOUTTA HIGH COURT. 
s Civi, RuLE No, 689 cr 1919, 
я July 5, 1920. : 
Present:— Mr, Justice Teunon 
and Mr Justice Newbould. 
RADHA RAMAN SAHA BANIKYA 
— PraINTiFE— Pa TITIONER 
tersus 
SITANATH BANIKY À AND OTHER3— 
DrerzxpANTE—OProsire PARTIES. 
Civil Procedure Code (Act V of 1908), O. XXXIII, 
т. 4— Application jor permission to sue in forma 
pauperis—JDefendant; right of, to cross-examine appli- 
cant, 


Whon a plaintiff applies for permission to sue in 
forma pauperis, and is examined under Order 
XXXIII, rule 4 of the Civil Procedure Code, the 
opposite party is entitled to cross-examine the 
applicant on the merits of his claim to test the 
statements he makes in his examination. [p. 739, 
col 1.] 


FAOTS sppsar from the judgment, 
Babu Haramda Chandra Guha (with him 
Babu Mukunda Lal Roy), for the Petitioner.— 
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Rule against the order of the Sub-Judge, 
_ let Court, Dacca. . 2 
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The fasts of the oase are briefly these. Tha 
plaintiff petitioner applied for permission to 
sue ава pauper which was allowed by the 
Court of firat instance. The other side 
moved this Oourt and obtained a Rule whish 
was ultimately discharged. Subsequently, 
the opposite. party applied fora review of 
the order of the lower Court on the ground 
that he was not allowed an opportunity to 
eross.examine the plaintiff, The-review was 
granted, ‘against whioh order the present Rule 
was obtained., The original order granticg 
the plaintiff permission to sne- tn forma 
pauperis was dated the 3rd August 1918, 
The Rule against that order was issued 
on 18th November 1918 and was dis. 
ebarged on the 3lst January 1919, The 
application for review was made on the 6th 
November 1918 before the granting of the 
Rule of this Court. My sontention is that 
Order ХХХ1П, rules 5, 6, of the Civil 
Prosedure Code would apply. The-opposite 
party cannot be allowed to cross-examine me 
on the merits of the case. He ought to be 
sonfined to the question of pauperism of the 
plaintiff. Isubmit, therefore, the order of the 
Court below is clearly illegal, Review should 
not have been granted on that ground. Then, 
as to the petition for review itself, it is 
barred. There were two other similar 
applications and it was not until 23rd June. 
1919 that the present point was taken. The 
application for review ie, therefore, olearly 
barred by limitation. The whole proceedings 
tell harshly on the poor plaintiff who is 
sought to be deprived of his legal remedies 
against the opposite party. 4 . 


Babu Brojolall Ohuckerbutty, for the Opposite 4 
Parties, was not. called upon to reply. 


JUDGMENT,—This Rule is dirested against 
an order made by the Subordinate Judge of 
Dacos, by which he disporces of an application 
made for the review of an order made by 
his predecessor-jn све on 3rd August 1918. 
The order arises out of an applieatin made by 
the petitioner before us for permission to sue 
tn forma pauzerts, Permission was granted 
on 3rd Avgust 19 d andthe application. for 
review was made by the opposite party 
who was the first defendant in the pro. 
posed suit. This application was made on 
the ground that when the petitioner—the 
applicant for permission to sue tn forma 


patperís— was examined under the provisiona 


. 
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of Order XXXIII, rule 4, Code of Civil Prose- 
dure, he was refused ari opportunity of вгове- 
examining the applisant on the merits of his 
slaim, In the cases reported in Nawab Bchadur 
of Murshidabad y. Hurish Chandra Acharice 
(1) and in Jogendra Narayan Ray v. Durga 
Charan Guha (2) it has been held that the 
Conrt, in considering the question whether 
the applicant has a good subsisting oause of 
action, must take into consideration not 
"merely the allegations made in the 
plaint but also the allegations made 
by the applicant when and if examined 
under Order XX XIII, rule 4, It follows from 
these rnlings, from the provisions of Order 
XXXIII, rule 7 (2), that on general prin. 
eiples, when the opposite parties eontend 
that the applieant has no subsisting cause 
of aotion, they are entitled to 
statement that he makes in his examina- 
tion under Order XXXIII, rule 4, by aross- 
examination, This ground, therefore, 
on whioh the petitioner in the Rale supporte 
the Rule must, we think, fail, 

It is, then, suggested that the appli- 
eation for review is barred by limitation, 
but that is not so, The application for 
review was made on 6th November 1918 
and was followed’ by two subsequent 
applications on 13th June 1919 and 2nd 
July 1919. Bat these are to be regarded 
not as fresh applisations in review but 
as setting out grounds on whieh the ap- 
plication made on 6th November 1918 is 
to be supported, those grounds not having 
Ъвәш olearly set oat in the original appli- 
cation, 

Both the grounds ‘taken in support of 
this Rule, therefore, fail, and the Rale is 
assordinly disoharged, We make no order 
as to costs, ib 

Rule discharged. 


(1) 11 Ind, Cas. 55; 13 C. L. J. 593. 
(2) 62 Ind. Cas, 610; 46 C. 651. 
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LAHORE HIGH COURT. 
Secoxp Civic Arrear No. 372 og 1917. 
January 31, 1921. 
Fresent;—Mr. Justise Broadway and 

* Mr. Justiee Abdul Raoof. 

Messrs. MOOSAJEE AHMAD AND 

COMPANY —DEFENDANT4—-ÁPPELLANTS 
tersus 
Tar ADMINISTRATOR-GENERAL or 
BENGAL, at OALOUTTA, as MANAGER 

OF THE PROPERTY ATTACHED TO THE 

AMRITSAR DISTILLERY COMPANY 


— PLAINTi¥F— RESPONDENT, 

Contract Act (ІХ of 1872), ss, 115, 208—Principal 
and agent—Death of principal—Agent, authority of, 
whether revoked—Party entering into contract with 
agent with knowledge of death of principal, whether can 
subsequently question agents authority—Estoppel, 


The agent of a business man has authority, even 
after the death of his principal, to enter into transac. 
tions which are necessary or reasonable for the 
protection and preservation of the interest of the 
heirs of the deceased, and such authority continues 
till it is revoked by the heirs. A person who enters 
into a contract with an agent after the death of his 
principal, with knowledge of that fact, is estopped 
from subsequently impugning the transaction on the 
ground of the want of authority of the agent, [p. 742, 
col, 2. 

Second appeal from the deeree of the 
Additional District Judge, Amritsar, at 
Gurdaspur, dated the llth of November 
1916, affirming that of the Senior Subordinate 
Judge, Amritsar, dated the 23rd of February 
1916. . i 
Mr. A: Ahmad, for the Appellants. 

Mr. Mackay, for the Respondent. 


JUDGMENT.—The following facts will 
disslose the nature of the dispute between 
the parties. One Mr, Dyer was the sole 


- owner of the Amritsar Distillery Company. 


He had in his employment one Mr. Carter, 
who was appointed Manager of the Distillery 
in 1909. Mr. Dyer died on the 21st January 
1911. After his death Mr. Carter, the 
Manager, continued to work the Distillery 
in his eapaocity of an Agent and Manager 
during the years 1911 and 1912, In Novem- 
ber 1911 he entered into a contrast on behalf 
of the Amritsar Diatillery Company with 
Mesars. Moosajee Ahmad and Company for 


. the purohase of 200 tons of Java Molasses, 


The deferdant Company under the sontract 
agreed to supply the goods at Karachi (Е. О, 
R.) at the rate agreed upon. ‘Out of these 
200 tons 50 tons were supplied and delivered 
towards the ond of December 1911, On 
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reseipt of the 20 tons Mr, Carter complained 
that the Molasses was not of the qu-lity 
whieh the defendant Company had aereed to 
supply. The balanse of 150 tons was yet to 
be -supplied when в question as to damages 
on &esount of inferior quality of the 50 tons 
was raised. On the 27th of Dsoember 1911 
a written аопігас was entered into between 
the two companies, assording to whish 1,300 
tons of Java solidified Molasses of the best 
quality were tobs supplied by the defendant 
Company, Moosajee Ahmad and Company, at 
Amritsar. The following terms were specified 
in the written contract :— 

Rate—Rs, 250 per Maund net weight, 
Amritsar. F. O. R. Net weight to 
be the weightarrived at by deduot- 
ing 6 seers psr basket from the gross 
R/R weight. 

Deiivery—500 to 600 tons to be delivered 
during February 1912, to sommense 
before February 7th and the re- 
mainder before the 818% Maroh 
1912, 

Poyment—Fall amount of invoice (at 
Rs. 2-5-0 per Maund net) to be paid 
by the Amritsar Distillery Com. 
pany within 15 days of receint of 
Railway Receipt. 

A elause was added for deduotion on 
ascount of defestive quality in the following 
words :— 

"Should there be avy red Molasses or 


reddish brown Molasses in tke 
eonsignment, Меввгв Moosajee 
Ahmad and Company agree to 


make an allowance upto 123 per 
aent. as the Manager, Amritear 
Distillery Company, may вопвійег 
fair, but if the Manager, Amritsar 
Distillery Company, observes that 
there is a peraentage of red Molasses 
in any of the consignments he is to 
wire at once to the Manager of 
Messrs. Moosajee Abmad and 
Company, branch Karashi.” 

This eontraet was signed on behalf of 
Messrs, Mcosajee Ahmad воі Company by 
their agent, Mr. A. Н. Joonus. It may be 
stated that the defendant Company had their 
Head Office at Caleontta and a braneh firm at 
Karashi, Mr. А, H. Jconus being the 
Manager of the latter. 150 tone, the balance 
of £00 tons under the contract of November, 
were subsequently delivered, buf Мг, Carter 


obiested to the quality of the Molasres 
eupplied. The 1,300 tons contracted to be : 
supplied under the contrast of 27th Desember 
1911 were not delivered at all, пог was the 
price of 150. tons paid by the Amritsar 
Distillery Company. The  cireumstanoceS8 
above-mentioned led to three suits. 

(1) A suit by Mesars. Moosajee Ahmad 
and Company, against the Administrator- 
General of Bengal at Caloutta (who had, in 
the meantime, been appointed as Receiver of 
Dyer’s estate, Amritsar Distillery, eto, on 
the 29th August 1913) for the prise of 150 
tons of Molasses supplied to the Dis- 
tillery.” Tbis suit was originally instituted 
at Sindh, but the plaint was returned and was 
to be filed in the Court at Amritear, where it 
was subsequently presented and registered as 
Suit No. 47 of 1915. ; 

(2) A suit by the Administrator. General 
of Bengal, representing the Amritsar Dis- 
tillery Company, for the resovery of Rs. 1,300 
as damages on account of inferior and defea- 
tive quality of the . Molasses supplied by the 
defendant, Messrs. Мооввјее Ahmad and 
Company. This suit was registered a 
No. 27 of 1914, | 

(3) А enit by the Administrator. General 
of Bengal, at Oalentta, representing the 
Anritear Distillery Company, for the recovery 
of Rs. 10,606 14.3 by way of damages for 
non-delivery of 1,960 tons of Molasses under 
the eontrast of the 27th December 1911, 
In fnit No, 47 of 19 5 в deorea for 
Rs. 7,556 9 9 with costs was parsed by the 
learved Senior Subordirate Judge of Amritear 
in favour of Mesars. Moosaj e Ahmad and 
Ccmpany, Thet deese has besome final as 
ro appeal has been preferred against it. In 
Suit No. 27 of 1914 а deeree for Rs. 1,300 
was passed in favour of tbe Administrator- 
General, at Caleutta, against the defendant 
Company. Against that deeree an appeal 
was preferred to the Court of tbe Dintriet 
Judge at Amritsar, who baving confirmed the 
deoree of the frat Court в second appeal bas 
been preferred to this Court and haa been 
numbered as 872 of 1917. In Suit No. 28. 
of 1914 a deoree for R4, 6,25 -0 10 with costa 
has been passed against the defendant Oom- 
pany ard first appeal No, 1494 of 1216 has 
been preferred against the decree, 

Both there appeals have come up for. 
deoision before us, and have been argued 
together as tke {wo suits were heard and 
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disposed of together. By consent of the 
parties the evidense in the three suits was 
treated as applicable to eash ons of them. 
We will take up the sésond appaal first and, 
as some of the fasts are common, we will 
summarise them in our judgment in this 
appeal, 

The material allegations on whioh the suit 
for damages with respest to 200 tons was 
based were these, that on the 10th of Novem- 
bar 1911 the defendant Company, namely, 
Mossrs.  Moosajse Ahmad and Company, 
agreed to supply the plaintiffs with 400 tons 
Java Solidified Molasses at Rs. 2-6-0 per 
Maund, that 50 tons out of these were deliver. 
ed towards the end of Desember 1911, whiah 
were desidedly of inferior quality and againat 
the terms of the sontraat. On the 27th 
Desember 1931 a contraot for supply of 1,390 
tons of Molasses was entered into between 
the parties and with regard to 150 tons, the 
balanee of 20) tons, it was agreed subsequent- 
ly that the defendants would supply tham on 
the same terms as were embodied in the new 
sontract for 1,800 tons, These 150 tons were 
delivered atthe end of January 1912 and 
they were also of inferior quality of which 
due notice was given to the defendant. 
Under the contract of the 27th Dasember 
1911 a deduction of 123 per aant. in ваве of 
the inferior quality of the goods was agreed 
upon The plaintiffs aosordingly olaim- 
ed compensation at the above rate with 
interest "at 12 pereent.” The elaim was 
laid at Rs. 1,300. The defendant Company 
resisted the slaim on tha following pleas: 
that the plaint disclosed по cause of astion; 
that the Court at Amritsar had no jurisdic. 
tion to try the suit; that the suit was поб 
entertainable as another snit involving the 
same issues had been filed against the plaint- 
iffs in the Court’ of the Judicial Commissioner 
of Sindh; that the defendant had agreed 
to deliver the goods at Rs, 1.19. Е. О. Б, 
Karashi; that the 150 tons were merged by 
the agreement of the partias into 1,300 tons 
contracted to be supplied under tha agree- 
ment, dated the 27th December 1911; that 
the plaintiffs were not entitled to olaim 
damages separately in respeot of them, and 


that the eontraet for the supply of 1,300 tons . 


was made subjest to the confirmation by the 
defendant's Caleutta о ве, and aa this had 
not been confirmed the plaintiffs were not 
entitled to rely upon its terms in any саве, 


The plea as to the want of cause of ‘action 
was explained to mean that, inasmuseh a3 
Mr. Dyer, the Proprietor, having died, Mr. 
Oarter, the agent, had ceased to have 
authority to enter into agreements on behalf 
of the defendant Oompany, and that, there. 
fore, the Adminiatrator-General, at Caleutta, 
had no right to maintain the suit. The plea 
as to the want of jurisdistion was based on 
the allegation that, assording to the contrast 
of November 1911, the delivery was to be 
made at Karashi, and that the defendants had 
their Head Ofise at Caleutta and a Вгапећ 
Ове at Karachi, and that, therefore, the suit 
sould not be instituted at Amritsar, 

The Trial Court framed віх 
namely :— 

(1) Does the plaint disslose no eause of 
sation against the defendant, ог, 
more olearly, has the plaintiff no 
locus standt to sue the defendant ? 

(2) Has this Court no jurisdist?on to try 
the suit ? 

(3) Is this: suit barred by raason of a 
previously instituted anib between 
the parties based on the same fasta, 
pending in the Court of the Judieial 
Commissioner of Sindh Р 

(4) Does the plaintiffs snit not lie in 
respec of 150 tons of Molasses by 
reason of the sonírast relating 
thereto having merged into another 
contrast entered into on the 27th 
Daosmbar 1911 for supply of 1,30) 
tons ? 

(5) Was the Molasses, supplied by defend. 
ant, of inferior quality and against 
the terms of the santrasé P 

(6) If not, has the plaintiff snfferad a loss 
of Rs. 1,300 ? 

Aftera careful consideration of the oorre. 
spondense between tha parties and other 
evidense on tha record, the Trial Court decid. 
ed:allthe issues in favour of the plaintiffs and 
decreed the olaim for Rs. 1,300. 

An appeal was preferred to the lower 
Appellate Court whish- has upheld the decree 
of the Court of first instanse. 

The defendants have, therefore, come up 
in sesond appeal to this Court. The pleas 
raised in the Courts below have baen reiterat- 
ed in this Court and wə are eslled upon to 
deside almost all the issues involvad in the 
ease. Nothing need ba baid as to tha plea 
involved in Issue No. 3 өз 16 was not seriona. 
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ly urged in the Courts below and is not 
pressed before us. ‘ha three important 
pleas which have been strongly pressed 
before us, are those involved in Issues Nos. 1, 
2 and 4, and we shall prossed to give our 
desision upon those pleas. 

Tho first issue raises the question of the 
locus stand? of the plaintiff to maintain the 
suit, It is argued that, as the prinsipal had 
died bafore the contracts sued upon were 
entered into, Mr. Carter, the agent, had 
seased to have authority to enter into them on 
behalf of the Distillery Company, as no 
authority had been given to him by the legal 
representatives of the deceased principal. The 
desision of this question depends upon the 
true sonstrustion to ba placed on saotion 209 
of the Indian Contrast Act of 1572, The 
gestion provides that : 

“When an ageney is terminated by the 
principal dying or besoming of unsound mind, 
the agent is bound to take on behalf of the 
repre&entatives of his late prineipal, all 
reasonable ateps forthe protection and pre- 
servation of the interests entrusted to him.” 

We have to decide whether, entering into a 
contract for the supply of Molasses in order 
to keep the Distillery going, was a reasonable 
step for tha protestion and preservation of 
the interests of the representatives entrusted 
to Mr. Carter, We have no manner of doubt 
as to the meaning of this section and we are 
elearly of opinion that 16 wasa reasonable 
step for Mr, Carter to take. The law is thus 
stated in section 492 of Story on the Law of 
Agenoy : 

' Neverthelees, there are oases, in which 
the agent, although he has knowledge of the 
death of his prinsipal, not only may, but 
ought to, ast in the basiness entrusted to 
him; As, for example, if one is sharged 


. with gathering the vintage of another, and 


> 


hears of the death of his principal at the 
very time, when tho vintage cannot properly 
be deferred ав the grapes of the sountry are 
then'fit to be gathered, and there is not time 
to advise his heirs thereof, who live at a 
distanse, then it will be the duty of the 
agent to gather the vintage, notwithstanding 
such death.” 

This passage is quoted Rom Pothier. This 
rule is further elasidated in seotion 493 of 
the same book, where it is thus stated :—— 

" Pothier adds another most important 
ezeeptíod " fó” the rule, as applioable to the 


business of a3mmeroe. Although (says he), ` 
regularly, every mandate ends with the death 

of the person giving if, yat it has, 
for the benefit of aommerse, been established, 

that the commission of these agents 

(or mandatories) shall last even after 

the death of the merchant, who appointed, ` 
them, until it is revoked by the heir, or other 

susaessor,” 

In this sase, instead of the nadae being 
revoked, the ast done by the agent has been 
ratified by tha Administrator: fengral as (he 
rapresentative of the desaased principal. 
This rule is based on sound sommon sense 
and the Legislature has embodied it in seation 
209 of the Contrast Act. Moreover, the 
defendants, with their eyes open, entered into 
the contrast with Mr. Carter, who ‘professed | 
to aot on behalf of the Distillery and in the 
interests of the representatives of his late ` 
prinsipal. The defendants themselves fully 
reaognizad the authority of Mr. Carter to ast 
on behalf of the estate and sued the Adminis- 
trator. General for the pries of 150 tons 
supplied by them to the Distillery. It is too’ 
late for them tə raise the question of want of ' 
locus standi. They are estopped and cannot 
be allowed to raise the plea. We, therefore, 
deside the first iasue against the appellants. 

In order to deside the second issue, raising 
the question of jnrisdietion, we must first 
deside Issue No. 4, The deoision of this issue 
depends upon the eonstrustion to be placed 
upon the voluminous correspoudense between 
the parties and the oral evidence given in 
the ease. The plaintiff's contention is, that’ 
1,450 tons were to be supplied, namely, 1,300 
tons under the contrast of the 27th Daoember 
1911 and 150 tons under the previous son- 
tract of Novembsr 1911, and all that was 
agreed upon between the parties by way of the 
modifieation of the previous asontraet was 
that the balanse of 150 tons was to be 
supplied aesording to the terms of the later 
contract at Amritsar. The defendants, on 
the other hand, contend the 150 tons, acsord. 
ing to the agreement, formed part of 1,300 
tons ani mo more than 1,300 tons was to be 
supplied. Both the Oourts below, проп a 
sonsideration of the sorrespondenes ‘and the 
oral evidense, have some to the sonslasion 
that 150 tons were not merged in the oon- 
trast of Desember in the sense that only 
1,300 tons were all that had to be supplied. 
It is eommon ground that tha alleged: 
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modifisation was not affested by the written 
contract, dated the 27th Dacamber 1911, 
Echibit P.-4, printed at page 8 of the paper- 
book of Appeal No. 1494 of 1916, There is 
no mention of the 150 tons in the contrast: 
It is, however, urged that the alleged merger 
took :plaee &ubseqnently. We hyve oarafally, 
considered the effest of the Ha.vibits D..11, 
D.-14; D.-15 ‘and D.-16 upon whiob a great 
deal of relianse was plased; ‘We have also 
referred to Bxbibits D. 10 and P.-98 along 
with the other dosumentary and oral evidonse 
to bs found on the resord, and we find 
ourselves in entire agrasment with the Oourts 
below asto the conslusion arrived at on the 
evidense, In one respest only we have to 
differ from the Courts balow. By an over- 
sight those Courts have treatei the entire 
290 tons as baing aubjeat to the terms of the 
oontrast of the 26th Dasember 1911 and 
have given а decree for damages in respsot 
of the defestive nature of the 50 tons of 
Molasses also, It is admitted by the plaint- 
iff' Counsel that the modifieation of the 
previous contrast related to 150 tons only. 
Therefore, the contract relating to 50 tons 
previously delivered was to bs sompleted at 
Karashi and. not at Amritsar. We, therefore, 
hold that as regarda 150 tons the suit was 
rightly brought at Amritsar, but the Court 
had no jurisdistion to deside the dispute. as 
to 50 tons. 


The finding as. to the inferior quality of 
the Molasses supplied is & finding of faot. 
We must, therefore, accept it as sconolusive. 
The amount of damages has been properly 
assessed and we accept the finding as to that 
also. The item representing the damages 
assessed in respeot of the bad quality of the 
50 tons must, therefore, be deduoted from the 
total sum assessed. We accordingly accept 


the second appeal in part and modify the, 


deeree of the lower Courts by dedusting 
Hs, 325 from R3, 1,3C0 and pass в dearea for 
Hs. 975 with costs. We allow no costs to 
the appellants as their appeal has substanti- 
ally failed. f 


Agpsal-accepted, 


ОАПОПТТА HIGH COURT. 
AePEAL FROM APPALLATE 020580 
. No. 2211 or 1918. 

July 2, 1920. 

.. Prewnhi—Sir Asntosh Mookarjey, Ke, . 
Acting Chief Јазіізә, aud Jastisa Sir Кепз 
Fieteher, Kr. 

ROY JATINDRANATH OHOWDHURY 
AND OTE2R3—PLAISTIFFJ — Å PPERLLANTS 

versus’ . : 
AJODHAYA NATH NANDI анр отакзз : 


—DarzsDiNTi —BResPOSDENTS. 
Landlorl an tenían? —Kabuliyat, provision in, for 
payment of increased, rent on land being measured — 
Incrensed rent, date from which recoverable. 


Where a kabuliyat provides for th» pvymont of 
increased rent on the measurement of the laud 
leased, such increased rent can only bə claimsl 
from tho time ths laud is measured, and noi from 
any anterior date. (p. 745, col. 1.] 

Appeal against the dasree of tha Diatris’ 
Judge, Kbulna, dated the 10th of July 1918, 
modifying the desrea of the Additional 
Subordinate Judge of that district, dated 
the 30th of July 1917. 

FACTS appear from the judgment. 

Babu Sarat Ohandra Roy Ohoutiury (with 
him Вара Dalit Mohan Bansrjes‘, for tha 
Appallauts.—The plaintiffs ата the appsllants, 
They are the superior landlords of tha jote; 
The fasta are these, The plaintiff let tha 
landa in disputa in s3gant: jota to tha 
defendants, At the time of the Settlement 
of the lands it was arranged that the s»: 
gantidar would pay Rs. 300 for 30) bighas of 
land. The area of the land is 633 bighas: 
The plaintiffs by this suit claim proportionate 
enhansemsnt according to the terms of 
Settlement, The registered Kkibuliyu was 
dated 1898. I purehased the ganti” interest 
at а rent.sale and so Isus as ths gantidar. 
It was a personal aontrast, The measare- 
ments of the lands have bsen made not in this 
suit but іп а previous sait, Ths defendants 
admitted that they are іс possession of 633 
bighas of land, All that the olause in the 
lease &bont enhansameént. requires is that 
maasarement -wili have to ba.made.--i sub-' 
mit the measntement made in ‘eourse of the 
previons suit fulfils the terms -of the -lease. 
It is not necessary that a fresh-measuremant 
is to be made before Iam entitled to slaim 
increase of rent. The ferm in the lease 
should not be во striotly construed. 

Dr. Jadunath Kanjilal, for the Respond. 
ente, was not ealled upon., 
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JUDGMENT. 

MOOEEBJEE, ÁC.G. О, J.-- We sre of opinion 
that the dosree made by the District Judge 
in this aasa must be afficmed. 

The plaintiffs elaim' additional rent for 
inereased prea, That claim із based 
on a contract of tenaney, dated the 28th 
April 1898, entered into between the pre. 
desessors of the defendants on the one 
hand and the Sardars on the other, That 
kabuliat aontained в provision to the follow. 
ing effect: "You bave let out the said 300 
bigkas of land at a rental of Rs, 1 per 
bigha inoluding sesses aggregating Rs. 800... 
If the rent-land i8 measured by your 
landlords, (s. e, the Bhanra gantidars) we shall 
assept the same and pay for increased land 
at the aforesaid rate.”:. The tenansy of the 
Sardar has some to an end and the interest of 
the Bhanja  ganiidars has vested in the 
plaintiffs, Consequently, the plaintiffs are 
entitled to inareased rent for ‘increased 
land, when the  «ondition presedent has 
been fulfilled and not earlier, namely, when 
thera has baen measurement of the land 
by the Bhanja gantidars or their representa- 
tives-in-intereat, namely, the present plaint- 
iffs. It is aouseded that there was no 
sich measurement before the suit was 
brought. Oonsequently, at the time of the 
institution of the suit, the plaintiffs had 
not besome entitled to olaim any increased 
rent for any inoreased land. The desree of 
the Distrist Judge must, therefore, be 
affirmed, The plaintiffs ean exercise the 
right originally vested in the Bhanja gantidars 
at any time and will thereafter be entitled 
to inoreased-rent for inoreased land. 

‘The appeal is dismissed with sosta. 

FLETCHER, J.—I agree. 

Appeal dismiss:d, 


BOMBAY HIGH COURT. 
Szoowp Civiu Apeean No. 906 or 1919. 
August 16, 1920. 
Present:i—Sir Norman Maeleod, Кт, Chief 
Justice, and Mr. Justice Fawoett. 
DATTATRAYA SITARAM GADKARI 
—PLAINTIFF — APPELLANT 
versa 
Тнк SEORETARY or STATE ro^ 
IND! A— BE: Pon DENT, 
Limitation Act (IX of 190Ь`, в. F— Appeal, delay in 
filing —Bufficient cause for extension of time— Appeal 
led in wrong Court--Good faith, what ia 


Judge. 


Where the delay in filing an appeal is due-to th® 
fact that the appeal was at first filed in a wrong 
‘Court, this isa sufficient cause for extendirg: the 
period of limitation within the meaning of section б 
ofthe Limitation Act provided it is shown’ that the 
appollant acted in food faith. 

An appellant acts in good faith who files an appeal 
in a wrong :Court acting honestly under the advice of 
в Pleader. 

“In gnod faith” in this connection, does. not mean 
withoub due care or attention”, but means “honestly” 
though it may be negligently. 


€t 


Appeal from the desision of the Distriat 
Judge, Thana, in Appeal No. 46 of 1919, 
from the deoree passed by the Assistint 
Judge at Thana, in Civil Snit No. 1 of 1914. 

Mr. S. B. Bakhale, for Mr. B. V. Desai, for 
the Appellant, 

Mr. S. 5, Patkar, Government Pleader, for 
the Respondent. 

JUDGMENT. 

Macteop, C. J.— We think that this appeal 
must be allowed. The learned Judge thonght 
that besause the question as to whieh Court 
the appeal lay was not involved in doubt, 
therefore, there was not snffieient cause for 
the appellant not preferring the appeal.to tbe 
Court of the Distriet Judge within time, Bat 
that is not, in my opinion, the right eriterion ' 
in oases of this kind, I do not think that - 
the learned Judge has read the remarks of Mr. 
Justise Jardine ( Dadabhai Jamsetyi v. Manek. 
sha Sorabjt (1)] in the way in whioh they 
should be read. He has not attached the 
right meaning to the words “in good faith.” 
I think that the appellant was entitled to 
rely upon the advise of his Pleader that the 
appeal lay to the High Court and a party - 
sannot be said to be asting without good 
faith because he relies upon & person whose 
status entitled him to give advice to litigants. 
It may be that the Pleader ought to have 
known that the appeal lay to the Distriot 
But there, again, some questions may 
appear to be so entirely free from doubt to 
one регзор, that only one opinion ia possible, 
and yet another may equally well some toa 
different eonelusion. Ido not think it eau 
be said that the appellant has asted in snah 
a way that he should be debarred from his 
right to appeal. In Ram Ravi Jambhekar v. 
¿ ralhaddas 3ubkarn (2) their Lordsni.s азу: 

© We feel unable to aesept tho argument for 
the appellant that beeause the mistake msde 


(1) 21 B. $52; 11 Ind Deo. (к! s) 370. 
(2) 20 В, 188 at p.1148; 10 Ind. Deo tw. s) 647, 
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in fling the suit at Cawnpore was an error 
of law, that the suit was nota bona fide one. 
It was a stupid, though not an unsecountable, 
blunder; but the ignorance of law, or the ill- 
advice of в Pleader, does not, in cur opinion, 
necessarily or prima facie establish a want of 
good faith” and 1 do not think that Mr. 
Jostise Jardine [ Dedabhat Jamset i v, Manek- 
за Sorobji (1)] used the words " good faith " 
in the sence that the District Judge thought 
he did, that is to say, as meaning without due 
вате and attention. Usually, no doubt, the 
presiding Judge has to use his dicsretion 
whether there is sufficient eause or not in 
exeusing delay ; but in this esse I think the 
Judge erred in law. : 

The appeal must be allowed and the case 
sent bask to the Distriot Judge to be heard 
on its merits, 

Costa to be costs in the appeal, 

Fawoxtt, J.—1 agree. The Allahabad High 
Oourt no doubt has ruled that the presentation 
of an appeal to a wrong Court through a 
mistake. in or ignorance of law is not a 
“sufficient eause” within the meaning of 
section ò of the. Indian Limitation Aot: 
Jag Lol v. Har Narain Sixgh (8). But this 

` view has not been adopted by the Calontta, 
Madras and Bombay High Courts which 
treat the matter as depending upon the 
sirsumstances of eaoh particular ease. This 
is not а case in whioh the appellant lost time 
in appealing against the judgment that the 
appeal lay to the Distriot Court and not to the 
High Court so as to fall within tha view 
taken in Daudbhat Musabhat у. Emnabai (4). 
Thongh, no doubt, there was carelessness in 
the mater, get I think there is no reason to 
believe- that the appeal in the High Court 
was not filed " in good faith,” using those 
words in the sense given to them by the 
detinition in the General Olauses Act, that 
is to say, honestly, thougb, it may be, negli. 
gently. ў ME 

I concur, therefore, in allowing the appeal. 


Appeal allowed. 


(8) 10 А, 524; A. W. N.(1888) 218;6 Ind, Dec. 
к. 8.) 858,. - 
(4) 28 В. 285; 5 Bom. L. R. 947. 
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OALCUTTA HIGH COURT. 
APPEAL ¥x0M ОһрЕЕ мо. 305 or 1519. 
June 4}, 1920. 

Pressnt: —Mr, Justico Teanon 
and Mr. Jnstiee Newbonld. 
ENTAZUDDI SHEIKH —1Ns0LVENT— 
APPELLANT 
tersus 
RAM KRISHNA BANIK AND OTRERS— 


RESPONDENTS, 
Provincial Insolvency Act (III of 1907), s, 18— 
Sale by Receiver—Procedure, 


A sale by a Receiver in whom the property of an 
insolvent vests under section 18 of the Provincial 
lnsolvency Act is really a sale by the owner, and 
may be held either by auction or by private treaty 
and need not be held in the ‘manner provided for 
sales in execution of decrees under the Civil Pro. 
cedure Code. Гр. 746, col. 2.] . : 


Appeal against the order of the Distriet 
Judge, Faridpur, dated the 15th of July 1919, 

FACTS appear from the judgment, , 

Babu Nilratan Bansrjee, for the Appel 
lant.—{ submit that oesupanoy holding and 
under.raiyat? holding eannot be legally held 
in that way. Ав no notice was served 
and no sale proolamation was published, 
the sale éannot stand. Unless sale pro. 
elamation is published, the intending 
purchaser sannot come up. Withont the 
landlord's consent the sale is bad. The 
under -7aiyatt holding is not at all saleable. As 
regards oesupanoy holding, I am part holder, 
Without landlord’s consent, it eannot be sold. 
There is nothing to show that the landlord 
gave consent. The Reosiver has nothing to 
do with the ease. He cannot be allowed to 
oppose the ense. 

The Hon'ble Mr. 7), 0, Р, Gibbons, (Advo. 
cate-General) and Babu Dwarkanath Ohacker. 
butiy and — Surendronaih Guha, for the 
Rescsiver—The statement as (о under- 
raiyati holding is not supported even by 
his sohedule. Under sestion 20 of the Pro. 
vinoial Insolveney Aot the Receiver shall sell 
insolvert's property, —he has to sell at onee. 
He dces that with the consent of the Court, 
It ів a holding whioh eam be sold. Here the 
Receiver is in place of tenant. Under the 
ruling of the Special Beush of your Lordships 
the {enant’s oonsent is поё necessary. 

Babu Nogendra Nath Ghosh, for the Pur. 
shaser.—l beg to submit that the insolyent 
took a month's time to bririg up his witnesses, 

Babu Nilratan  Baner,ee іп reply.— The 
Reseiver's report shows that the lands- were 
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not only oasupansy holdings. The report also 
shows that the lands "were all along transfer- 
able, He relies on landlord's consent. But there 
isnothing-to-show thatsuch consent was taken. 

JUDGMENT,—This appeal is directed 
against.an order made by the Distriet Judge 
of Faridpur on 15th July 1919, by whish 
he sonfrmed the sale of certain ossupanoy 
heldings being the property of an insolvent 
vested in а Receiver under the provisions 
of section 18 of the Provincial Insolvensy 
Ast. In the Court below the Distriot Judge 
dealt at great length with the aaleability of 
ossupansy holdings without the consent of 
the raiyat. That matter has now been son- 
eluded by the дезівіоп of a Spesial Benoh in 
the ease of Chandra  Benode Kundu v. 
Ala Вах not yet reported. The result is 
that before us nothing has been said on 
that point, and the contentions advanced by 
the learned Pleader for the insolvent .are 
these, (1) that the insolvent is only a part- 
owner of these овопрапеу holdings ; (2) that 
gome of the properties sold are not ocoupansy 
holdings, but under-ratyati holdings ; (3) 
that there is no evidence that the landlord 
gave consent to the sale, (4) that no sale 
proslamation was issued, and (5) that the 
Receiver is not а nesessary party. 

Nothing need be said with regard to the 
last point. А 

If it be the oase that the insolvent is only 
a part-owner of these oosupaney holdings it 
follows, on the prinsiple laid down in the 
Full Benoh oase of Dayamoyt v. Ananda 
Mohan Roy (1), that no consent of the 
landlord is neséssary to the sale. What has 
been sold by the Receiver in these proseed- 


ings is the right, title and interest of the . 


insolvent, and whether he is the sole owner 
or only a part-owner of the osaupaney hold. 
‘ings is a matter whioh was not gone into 
in the Court below and need not be disonssed 
by us in this appeal, The question is one 
whieh may have to be decided should the 
alleged co-owner of the insolvent olaim an 
interest in the property sold. Such decision, 
if necessary will have to be had, in separate 
proaeedings, -certainly not now. 

The judgment cf the Court below proceeds 
on the assumption that а sale by a Heoeiver 

(1) 27 Ind, Cas. 61 (Г. В.;; 42 О. 172; 18 О. W. N. 
971; 240. L. J. 62. ° 
7 XSinee reported as 58 Ind. Cas, 858; 24 О. ҮҮ, №, 
818; 31 C. L, J, 510 —[Ed ] : 
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is ons whish should bs held in the manner 
provided for sales in execution of deerees 
under the Civil .Proosdure Code. But that 
view, for. whish no authority has been plased 
before us; appears to bea mistaken view. Sales 
by a Heseiver in whom the property of the 
insolvent is vested ara really sales by the 
owner and may be held either by austion 
asin the present sasa or іру private treaty. 
When he prosseded to sell, the Beosiver 
satisfied himself that he had obtained the 
consent of the landlord to the sale. That’ 
was suffisient for his purposes and is also 
suffiaient for us in these prosaedings. 
Whether some ofthe properties were, in 
fast, under-raiyatzs is a question that was 
not raised before the Court below, certainly 
there is no trace of any sush question in its 
somewhat voluminous judgment. If there 
ba any under.razyatis amongst the properties 
sold, we oan, asat present advised, see no 
reason, for holding why, at the instanca of 
the Ressiver, and with the consent of the 
landlord snah under-razyatis should nof besold, 
This sufficiently disposes of the appeal 
that has bean presented to thia Court by the 
insolvent and we now dismiss that appeal 
with costs, We assess the hearing fee at 
five gold mohurs to be divided into two 
equal moieties—one moiety to the Reseiver 
and one moiety to the auction purshasers 
who have appeared, : 
Appeal dismissed. 


PATNA HIGH COURT. 
APPEALS FROM OagtainaL Dacsxg Noa, 63- 
AND 72 or 1918. 
February 23, 1921. : 
Present :—Justioe Sir В. K., Mulliek Krt., . 
and Mr. Justioe Bucknill. 
Ix Arrear No. 68 or 1913. 
Messrs. SURAJ MULL HAR PRASAD . 
—Dzranpant No. 3— APPELLANTS 
versus — 7 
Tus BANK or BIHAR—PLANTIFF AND : 
Babu BAIJ NATH PRASAD AND ANOTBER 
— DEFENDANTS Nos. 1 Амр 2 — RESPONDENTS, 
In Appsst No. 72 or 1918 
Taz BANK or BIHAR Lop., THg0UGER. 
Babu RAM OHANDRA Pandit, GENERAL! 
MANAGER -—PLAINTIFF— APPELLANTS 
versus Я 
Babu BAIJ NATH PRASAD AND OTHERS 


— DEFENDANTS—RESPONDENIS, 
Negotiable Instruments Act (XXVI of 1861), в. 6— 


Vel. LX) 
SURAJ MULL-HAR PRASAD V. BANK OF BIHAR, 


Hundi~Signature of drawer, whether must appear at. 


a specific place, 


16 is not necessary that the name of the drawer of 
a hundi should be separately entered upon the 
document, either at the foot or any other part of it, 
[p. 748, col. 2.] 

1t is sufficient ifthe name of the drawer is intro- 
duced in the document to prove authentication, that 
ів to say, to show the person to whom it is addressed 
that it has been made by a third person who purports 
to be bound by the document. Ёр. 748, col. 2.] 


Appeal from a desision of the Subordinate 
Judge, Patna, dated the 23rd February 1917, 
Mesars. Khurshed Husnain, Banwari Lal, 
Sunder Lal and Bimala Oharan Sinha, forAp- 
pellants in No, 63 and Respondents in 
` No. 72. 

Messrs. Purnendu Narain Sinha, Naresh 
Chandra Sinha and Nitai Ohandra Ghose, for 
the Respondents in No. 63 and Appellant in 
No. 72. 

JUDGMENT. 


Ix Apprat No. 68 or 1918. 
Murros, J.—Appeal No. 63 arises out 
of Suit No, 88 of 1917, which was 
stituted before the Subordinate 


Appeal No. 72 of 1918 arises out of Suit 
No, 89 of 1917, whioh was instituted on the 
same date before the same Subordinate Judge, 
Although both suits have baen disposed of by 
one judgment, it will be eonvenientin this 
Oourt to keep the cases separate. 

We take up Appeal No. 63 firat. In this 
ease the snbjest-matter is a hundi for 
Rs, 5,000 said to have been drawnon the 
5th August 1916 by the firm of Mirzamal. 
Harbhagat Dass of Bhagalpur against a 
firm ‘in Caloutte, trading under the name 
and style of Saraj Mull.Har Prasad. It 
has been found by the Subordinate Judge 
that this sum was advansed as a loan by 
. the Bank of Bihar, aarrying on business at 
Patna, to the drawer Mirzimal.Harbhagat 
Das through defendant No. 1, Baijnath 
Prasad. The aotual amount paid in sash 
was Hs. 5,000 less a sum of Rs, 46.4-0 
whish was dedcoted by the Bank on assonant 
of interest at6 per sent. from the date of 
the loan till the date of maturity, a period 
of 63 days. The plaintiff-Bank, however, 
in their plaint assert that the defendant 
No. 1, Baijnath Prasad, was the real 
borrower, and that the kundi was received 
by the plaintiff as seonrity for the loan. 
Tt appears that when the money was 
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advanced, the signature of the asseptor was 
not upon the kundi, and it was sent to 
Caloutta in order that the acceptor might 
complete the document. The  evidenee is 
that one Sriballav, who has been examined 
as a witness in this oaseon behalf of the 
defendante, first of all acsepted on behalf 
of the firm of Ramrishdas-Ohimanbux, 
but subscquently sancelled this asceptanse 
and endorsed on the bill the name of the firm 
of Saraj Mull Har Prasad, Thera is an 
allegation that two or three daya previously 

Suraj Mull-Har Prasad had- been asked to 
accept the hundi but that they bad 
declined to do so. Why -Sriballav, not- 
withstanding that refueal, endorsed the 
firm’s name has not been explained, bat 
the faat remains that he did do'so. On 
the 12th September Suraj Mull.Her Prasad 
appear to have dissovered that Mirzamal- 
Harbhagat Dass were insolvent and that 
they had no oredit with their firm, and 
they aocordingly, through Mr. N. О, Das, 
an Attorney in Caleutta, addressed a letter 
to Lakshmi Nath Pandit, the Agent of the 
Bank of Bihar, in Caloutta, repudiating the 
hundi and asking Lakshmi Nath to bring 
it to them so that the acceptance might 
be cancelled. There is evidense that the 
day before this, namely, the 11th Septi mbar, 
Lakshmi Nath Pandit had, through a Notary 
Publio, Mr. W. G, Ross, called проп Saraj 
Mull-Har Prasad to signify eonfirmation of 
acceptance. Upon Suraj Mull.Har Prasad’s 
refusing to do во, an endorsement was made 
upon the dosument by the Notary Publis. 
to the following effeot:—“ Answer given, not 
the signature of the right person, deoline to 
accept.” 

The present suit was thereupon brought 
for а sum of Ha. 5,122-6-0 on assount of 
the principal and interest and the notarial 
charges incurred. 

_ Defendant No. 1, Baij Nath Prasad, in 
his written statement admitted that he had 
reseived {he money on behalf of Mirzamal- 
Harbhagat Dass and had delivered. it to 
them and he repudiated any liability to the 
plaintiff. : 

Defendant No. 2 admits drawing the 
hund and reseiving the consideration money. 
Defendant No. 3, Suraj Mull.Har Prasad, 
deny liability on the ground that Sriballay 


bad no authority £o sign their name on 
the hundi. 
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The Subordinate Judge finds that Sribal- 
lav had authority to sign and has decreed 
the suit sgainst Suraj Mull.Har Prasad 
and defendant No, 2 for the full amount. 
He has deslined to desree interest on the 
ground that, as the hundi was a collateral 
security for a prior of debt, interest saannot be 
ehargeable under section 80 of the Negotiable 
Instruments Aot, and there being no stipula- 
tion making interest payable otherwise, the 
claim for interest must fail. As against de. 
fendant No. 1 the suit has been dismissed, 

The present appeal is preferred by 
defendant No. 3 and the plaintiff prefers 
a oross-appeal in regard to the interest 
disallowed, 

Now, the first question raised by the 
learned Vakil for the appellants is that, 
upon the avidense, it ought not to have 
baen held that Sriballav had authority to 
sign the kundi on behalf of Suraj Mull. 
Har Prasad. On this point the evidenee 
of plaintiffs Manager at Patna, Ram 
Chander Pandit, and Agent in Oalsntta, 
Lakshmi Nath Pandit, and the evidence 
given by Sriballav himself show that Sri- 
ballav was in the habit of transacting the 
business of the firm of Suraj Mull-Har 
Prasad during the absence of the ordinary 
Manager, Ram Narayan. It is contended 
that, unless the plaintiff gives elear evidenss 
to show that Sribalav had authority 
to sign hundis, his employment as one of 
the managers of the firm will not süffise. 
The learned Subordinate Judge, however, 
observes that Sriballav’s minor son, Har 
Prasad Das, is a partner in the firm of 
Suraj Mull and that, unless Sriballav had 
been authorised to sign hundis, it 
likely that after he had. eaneelled the 
acceptance endorsed by him on behalf of 
the firm of Ramrichdas-Chimanbux, he 
would have consented to sign the name 
` of Suraj Mull.Har Prasad. To me the 
point seems to be conclusively established 
by the letter written by Mr. Bose on 
12th September 1916 to Lakshmi Nath 
Pandit, In that letter the Attorney, acting 
on behalf of Suraj Muil-Har Prasad, clearly 
admits that Sriballay signed the dosument 
on behalf :of tbe firm, and reading. the 
whole letter it is impossible to escape the 
aonslusion that Өйгө; Mull Har Prasad 
felt themselves bound by Sriballav’s act 
unless they sould repudiate the transac. 
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tion on the ground that fraud and mis. 
representation were practised upon Sri. 
ballav. In the faes of this document, it 
seems impossibla to aome to any sonalu- 
sion other than that whieh has been 
resorded by the Subordinate Judge, and 
the defendant No, 3 is slearly „liable for 
the debt, і 

“To this the learned Vakil replies, that 
the kundi is nct in sonformity with the 
Nagotiable Instruments Act inasmush as 
the drawer's signature does not appear 
upon it. The dosument runs as follows:— 
"From Mirzamal.Harbhagat Das of Bhagal. 
pur to Suraj Mull. Har Prasad at Caloatta 
Post. Greetings. We bave drawn on you 
a kundi for Ra, 5,000 in figares, rapeas 


. five thousand whioh is twice (the sum of) 


91 thousand rupses in favour of the 
Bihar Bank Limited to whom payment 
Should be made in ooins ascording to 
custom on the 63rd day, from Saturday," 
Then follows the date "Savan Sadi .6 
Then follows the 
entry “Aosepted hundi Suraj Mall- Har Prasad, 
Pandit Laehmi Nath Jo,” Я 

It is true that Mirzamal-Harbhagat 
Das have not signed the document, bat, 
aocording to the authorities, if is not 
necessary that the name of the drawer 


should be separately entered upon the 
dosument, either at the foot or any other 
part of it. The word "signature" has not 


bsen defined in the Negotiable Instruments 
Act but the authorities explaining the 
word in conneetion with the Indian Limita- 
tion Act show that it is suffisiont if the 
name of the drawer is introdueed in the 
document to prove authentisation, that is 
to say, to show the person іо whom it 
is addressed that it has baen made by a 
third person who purports to bə bound 
by the doeument. This is the view of 
their Lordships of the  Allahabad' High 
Court in Mathura Das v. Babu 11 (1), 


‘and to the same effect is the decision of 


their Lordsbips of the Oaloatta High Court 
in Sadasoo: Agarwzia v. Batkantha Nath 
Basunia. (2). It is quite lear that 
although Mirzamal-Harbhagat Dass’ namo 
does not appear at the foot of the 
dosument, the contents of the  dosument 
indisate that  Mirzamal intended to” ba 


(1) 1 A, 683; 1 Ind. Deo. (ч. в.).477. 
(2) 9 О, W’ N. 83; 31 О, 1043, 
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bound by the document. But - then it is 
said that ihe writing should have been 
proved. Now nowhere - 
do .we find that 


agent of the firm. If there had bsen a 
Genial, evidense would, no doubt, have been 
given, and we must take it that proof upon 
this point was. waived by the defendants, 

The next point of law is, that as there 


was no eonsideration for the kundi, therefore, . 
undér seotion 48 of the Aet, the doaument . 


is void, The argament is put in this way. 
It is said that the spesifis sase made in 
the plaint is that the negotiable instru. 
ment was collateral security for an advance 
made to the defendant No. 1; the finding 
of the Subordinate Judge at the trial being 
that the defendant No. 1 did not reogive 
the money for himself but merely as the 
servant of defendant No. 2, the sonsidera- 
tion proved is not the sonsideration whioh 


was alleged in the plaint, and that there. 


has been in effect a failure of sousideration 
which vitiates the transaction, 

ln my opinion, there is no substanse in 
thia argument, The plaintiff in effect 
asks for a deoree upon a kundi for a loan 
made to either defendant No. 1 or defendant 
No. 2. It is true he made the oase that 
defendant No, 1 was the prinoipal, but 


his-failure to prove that sase ought not. 


to affest the liability of the drawee if it 
has been proved that the loan was in faot 
made to defendant No. 2. lt makes no 
difference to defendant No. 3 whether de- 
fendent No. 1 or defendant No.2 reaeived 
the money, and the acceptor sannot be 
heard to urge that, beeause the plaintiff 
mistook. the status of defendant No. 1 and 
sued him as the prinsipal tha whole trans. 
action is void for want of consideration. 
With regard to the cross-appeal in this 
ease, the plaintiff maintains that under 
section 80 of the Negotiable Instruments 
Aot, he is entitled to interest at 6 per 
oent, The Subordinate Judge thinks that 
to deeree interest in this sare would be to 
deeree aesretions or usufrust upon ‘a воћа. 
teral seaurity. It is contended by the learned 
Vakil who appears for the defendanta-ap- 
pellants that if the kundi was merely a 
security, then the plaintiff is entitled to 
recover only tha debt sesured by the 
dosument, that is to sey, the prinsipal sum 
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advaneed by the Bank. I think this argu- 
ment must prevail, The hund: does not 
mention ару interest, and, авверіір= the 
ease made by the plaintiff in his plaint, 
it cannot be sesurity for more than tho 
debt as it stood on the 5th August 1916, 


' The dearee of the Subordinate Judge, there. 


fore, upon this point is oorreot and the 
cross appeal muat fail, The oross-appellant 
is, however, entitled to interest pendente lile. 

The result is that the Appeal No, 63 is 
dismissed and the cross-appeal also is dis- 
missed as regarda interest prior to the 
date of the suit but is allowed as regards 
interest from the date of the suit till the 
date of the Subordinate Judge’s judgment ; 
that is to say, the plaintiff will be en- 
titled to interest upon the sum of 
Rs 4,953-12-0 from the 23rd February 1917 
till the date of the judgment, 201 Marsh 
1918, at 6 per cent, per annum and interest 
upon the total deoretal amount at 6 per 
cent, from that date till the date of reali- 
zation. 

I have to draw, attention to се matters 
in sonnestion with this ease, The first is, 
that the Subordinate Jndge resords in the 
deposition of Laehmi Nath Pandit that he 
identified the signature of Sriballav on the 
hundi. Now, nowhere upon the hundi 
does Sriballav's signature appear. and it 
is elear that the Subordinate Judge was 
guilty of carelessness of the gravest des- 
eription. The second matter is that in the 
paper-book before us there is (sea page 
7? of paper-book of Appeal No. 72 of 1918) 
an entry in the translation of the hundi 
to the following effect “Exhibit І, а signature 
of Sriballav," Now, as the dosument does 
not contain the signature of Sriballav at 
all it is clear that there was gross вате. 
lessness on the part of the officer who 
translated this dooument for the preparation 
of the paper-book. 

Both matters will form the subject of 
departmental enquiry. 

-IN Арркат, No, 72 or 1918. 

This appeal relates to a kundi, dated the 5th 
August 1916, drawn by the same Mirzamal. 
Harbhagat Dass upon the firm of Ram 
Chander-Sagar Mull. The hundi isin the 
same terms as the offer bundt and the en. 
dorsement of &oceptanso runs as follows :— 
"Accepted kundi Ramohander-Sagar Mull.” 
Then follows the signature of Pandit Lakshmi 
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Narayan, The Subordinate Judge finds that 
the hundi was presented to Ram Ohander- 
Sagar Mull on: the 14th Augast 1916, 


- The money having been paid on the 5th 


August Ram Chandar-Sagar Mull denied 


neceptanse and on the llth September Mr, | 


Rose, ‘the Notary Publio, called upon them 
to sonfirm the asseptanes, and upon their 
refusal to do so recorded an endorsement 
to the same effect as in the hundi in Appeal 
No. 63. It has been found by the Subor- 
dinate Judge that Jai Narayan, the person 
who is alleged to have signed on behalf 
of Sagar Mull, had no authority, and that, 
therefore, defendant No. 3 in the suit 
cannot be bound, He has dismissed the 
suit against defendant No. 1 also on the 
ground that this defendant was merely 
a servant acting on bshalf of Mirzamal- 
Harbhagat: Dass, but he has decreed it 
against defendant No, 2 upon his own 
admission. | 

- Now, Lakshmi Nath Pandit, the Manager 
of Caleutta Office of the Bihar ‘Bank, 
gives evidence that Jai Narayan and 
Sagar Mull, who are two brothers, eame 
to Lakshmi Nath’s ofise and signed the 
acceptance on the 14th August. Sagar Mull 
denies this in his written statement 
whieh suggests that on the 14th August 
he was not in Calsutta at all but was 
attending to some business in Rajputana. 
When called at the trial he was obliged 
to admit that he was in Oaloutta on that 


day. Тһе order-sheet of the trial shows 
that on the 17th November 1917 the 
defendants were asked to put in oross- 


interrogatories for the examination of Lakshmi 
Nath in Caloutta. They failed to appear 
before the Commissioner, with the result 
that Lakshmi Nath was not cross-examined, 
No reason is given for their failure to 
cross-examine this most important witness, 
whose story, if believed, entitles the plaintiff 
to a desree against defendant No, 3. The 
learned Subordinate Judge lays considerable 
stress upon the eiroumstanoe that Lakshmi 
Nath could not have been personally aa- 
quainted with Jai Narayan and that he 
could rot have known that Jai Narayan 
. was a partner in the firm, The only 
evidence upon whish the Oourt sould have 
drawn any inference at all as to this 
point is the evidence of Ramchander Pandit, 
the brother of Lakshmi Маё, who says 
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that he did not know Ram Narayan. It 
does not, however, foliow from this that 
Jai Narayan was a atravger to Lakshmi 
Nath and that Lakshmi Nath’s statement 
that Jai Narayan was a partner in the 
firm is iucorreet, 

In the absense, therefore, of any evidence 
to the sontrary, I Bee no reason for dis- 
believing Lakshmi Nath’s evidenee that 
Sagar Mull came with Jai Narayan and 
was present when Jai Narayan signed the 
hundi. This disposes of the only point argued 
in this appeal, and the resnlt is that it 
must be desreed with возів. 

Tha arguments with regard to interest 
apply also to this case, but we think that 
the interest should bs disallowed, The 
plaintiff will get a deoree for the principal 
sum less Hs. 46-40, £e, 4,953-12-0 with 
interest from the date of the suit till the 
date of the Subordinate Judge’s judgment 
at 6 рег sent, per annum, and interest 
thereafter at 6 per. cent. on the total des- 
retal amount till the date of the realization 
against the defendanta Nos, 2 and 3. The 
plaintiff does not ask for any remedy against 
defendant No, 1, 

BuckNILD, J.—I agree. 

Apreals dismiscod, 3 


CALCUTTA HIGH COURT. 
ÁPPEAL FROM APPELLATE Decaze No. 4l 
or 1919, 

July 1, 1920. 

Present: —Mr. Justice Teunon and 
Mr, Justiee Newbould. 

SOBHA KANTA MISRA, ADMINISTRATOR 
TO THE ESTATE OF LATE OHANDRA · 
BAL! DEBYA--DzFENDANT— APPELLANT 
versus 
KARIMAN HALVAI AND ANOTHER <= 


. PLAINTIEF3— RESPONDENTS, 
Will—Annuity, perpetual, payment of, out of specific 
property—Annuity, whether charge om  property— 
Succession Act (X of 1865), ss. 101, 160, 161. 


The operative words of a Will provided for the 
payment of an annuity to the first annuitant- and to 
his song, grandsons and so оп іп due order of success 
sion, out of the rents and profits of certain specific 
property; 


Vel. LX] 

KASTURI MAL t£. LÀJJÀ BAM, | 

Held; that the intention was that there should be 
& perpetualannuity which constituted a charge upon 
.the property specified in the Will, 

Appeal against the deeree of the Subor- 
dinate Judge, First Court, Mymensingb, 
"dated the Ist of October 1918, modifying the 
deeree of the Munsif, First Court, at Mymen- 
singb, dated the 12th of October 1917. 

FAOTS appear from the judgment. 

Babu Mukundanath Roy (with him Babu 
Profulla Ohandra Nag for Babu Indu Bhusan 
Biswas), for the Appellent.—The annuity 
slaimed by the plaintiff is not a perpetual 
annuity. It was payable ав a legaoy under 
a Will and was limited to the lifetime of the 
son of the.testatrix. Then, again, the annuity 
‘payable to the plaintiff does not constitute 
a oharge upon the property. And, lastly, 
the provision in the Will for the payment of 

“A perpetual annuity is bad in law inasmuch 
as it offends against the provisions of sec- 
tion 101 of the Indian Suoecession Ast, and 
sannot, therefore, ba enforsed. 

. Babu Jatindranath Lahiri, for the Respond- 
ents.—The Will itself makes it elear that 
‘the annuity is payable not only to the first 
annuitant bat also to the heirs of the grantee 
generally. Theannuity was thus intended 
to be deseendible to the heirs of the grantee. 
The language of the grant makes it clear 
that the annuity was not intended to be 
-Hmited in point of time. The Will further 
"provides that the annuity is payable out of 
ihe rents and profita of eertain specified 
properties. This is sufficient to constitute a 
valid charge on these properties. See 
Jajara;eswara Dorai v, Sundarapandiyaswamt 
Thevar’ (1), Finally, gestion 101 of the 
Indian Suosession Act, has no application to 
the faata of the present case. The suit is, 
therefore, rightly ‘decreed by the Courts 
below. 

` Babu Mutundanath Roy replied. 

JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiff to recover 


from the present holders of oertain properties . 


the arrears of annuity eaid to be due to him, 
The snit has been deoreed exaspt as to a 
portion found to be barred by limitation in 
both the Courts below. The annuity in 
question isa legacy made under the Will 
of ond Chandrabali Debya ; and the ques- 
tions urged before us are, firs/ that this 
&nnnity is not a perpetual annuity an held 


+ (1) 27 Ind. Cas, 283; 27 М, L. Ј,-694 
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by the Courts below but limited to the 


-lifetime of the con of the testatrix who died 


unmarried; secondly, that it does not eon- 
stitate в obharge upon the property, and, 
thirdly, that the provisions as to perpetual 
annuity offend against the provisions of 
seetion 101 of the Indian Snosession Ast. 


‘No doubt, as bas been pointed ont by the: 


learned Subordinate Judge, there is 8 
reference in the Will to payment by the son- 
of Ohandrabali Debya ; but that speoifio 
reference cannot be taken to limit in ару 
‘way the generality of the operative words 
of this Will in which it is elearly provided 
that the annuity is to be received by tha 
first annuitant, one Ram Yad Jamadar, and 
by his sons, grandsons and so on in due 
order of snecession. These words make it 
elear that the intention was that this should 
be a perpefual annuity. It is further pro- 
vided in the Will that this annuity is payable 
out of the rents and profits of the properties 
mentioned in the Will and this, as is held by 
the Oourts below on the authority of 
the case reported as Rajarajeswara Dorai 
v.  Sundarapandiyaswams Thevar (1), is 
sufficient to constitute a charge. The 
suggestion that the provisions under the 
Will as regards this annuity offend against 
the provisions of sestion 101 of the Indian 
Бовоеѕвіоп Act appears to be made in this 
Oourt for the first time. Sestion 101 does 
not appear to be at all applicable to the 
present саве, the seotions applicable being . 
sestions 160 and 161. For these reasons, we 
dismiss this appeal with sosts, 


Appeal dismissed, 





LAHORE HIGH COURT, 
: Бвсонр Cryin AePEAL No. 1665 оғ 1920, 
February b, 1921, 

Present :—Мт. Justiee Ohevis. 
KASTURI MAL—Decree-Hotper 
—APPELLART 

tersus . 

LÀJJA RAM, MIROR, THROUGH PIARE 
LAL ms U&uLE— Pramsrizg AND NIRANJAN 
LAL-—JcopaxesT-DegBTOR— RESPONDENTE, 

Civil Procedure Code (Act V of 1908), О. XIV, т, 1 
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KASTURI MAL ©, LJJA ВАМ, 


(5), 0.-XXI, r, 68—Issues, framing of — Court, duty of — 
Execution of decree—>Claim proceedings—Regular suit— 
Burden `of proof —Hindu Law—Joint family—Debts 
incurred by father — Son, liability of. 


It is the duty of the Court to frame proper issues 
arising from the pleadings in а case. [р, 757, col. 2.] 

Jt is the duty of a litigant to produce evidence in 
respect of issues framed by the Court but he cannot 
be expected to produce evidence with regard to 
points not covered фу the issues. Гр. 792, col. 2,] 

Where an executing Court can enquire into a ques- 
tion and does so and decides the question against an 
objector, thenifthe objector brings a regular suit 
to contest the correctness of the decision of the execut- 
ing Oourt, the onus ‘of proof lies on him. Where, 
however, thereis no decision of the executing Court 
adverse to the objector, this rule does not apply. 
[р. 753, col. 1] 

InHindu Law in order to render a son liable for his 
father's debts, the creditor must prove the ex- 
istence of a debt due by the father, the mere ex- 
istence of a decree againstthefather is not evidence 
against the son who was not a party to the suit in 
which the decree was obtained. "em 168, col, 1.] 

Second appeal from the desree of the 
Distrist Judge, Karnal, dated the 12th 
May 1920, reversing that of the Munsif, 
First Olass, Karnal, dated the 24th February. 
1919. | 

Mr. Sundar Das, for the Appellant. 

Dr. Gokal Ohand Narang, for the Respond- 
ents. 

.ORDER.—This judgment will sover the 
sonnested appeal No. 1666 of 1920. 

Kasturi Mal obtained  desrees 

Niranjan Lal and 


against 
in exesution of those 
deorees attashéd oertain property. Lajja 
Ram, the minor son of Niranjan Lal, 
' brought objections against the attachment 
whieh were dismissed by the exesuting 
Court, He bas now brought two regular 
suits for deslarations that the property 
attashed belongs to the joint Hindu family 
of which hé and Niranjan Lalare meme 
bers and is not liable to attachment and sale 
in exeoution of the decrees obtained against 
his. father, The plaintiff alleges that the 
debts for whioh the deerees were obtained 


do not really exist, and that if they do. 


exist, the debts were ineurred for immoral 
purposes, 

Both the lower Oourts have sonsurred 
in finding that it is not proved that the 
debts sre tainted with immorality. As 
regards the question whether the debts 
whish form the “basis of the deorees were 
really due by Niranjan Lal, the first Court 
framed no issue and did not dissuss the 
point ; so the first Oourt dismissed the 


INDIAN CASES, : 


[1921 


suit, The learned District Judge went 


“into the question of the existence of the 


debía and, eoming `ta the finding that 
they were not proved, accepted the plaintiff's 
appeal and deereed the suite, The "deorce- 
holder has lodged a seaond appeal to thia 
Court, 

Counsel for the deeree-holder doas not 
deny that in such а sase the plaintiff is 
entitled to shallenge the existences of the 
debts, but he urges that if the plaintiff 
wanted the matter to be put in issue, be 
should have asked the first Court to frame 
an issue on the point, I think, however, 
that it is the duty of the Courts to frame 
proper issues arising from the pleadings, 
The plaintiff distinatly- in the pleadings 
denied the existence of the debts and 
the first Court should have put the ques- 
tion in issue, Probably, because there was 
no issue with regard to the existense of 
the debte, the desree-holder produced no 
evidence on this point, and on his behalf 
it is urged in this Court that before it is 
held against him that the debts were not 
really due, he should be given an oppor- 
tunity of producing evidense. On behalf of 
the plaintiff.respondent it is urged that if 
the appellant wished to produce evidense 
on the point, he should bave asked the 
lower Appellate Court to allow him to 
do so. I sannot, however, -say for sertain 
what .was argued in the lower Appellate 
Court though certainly there is nothing 
in the judgment of that Conrt to show 
that the desree holder asked for an oppor- 
tunity of produeing further evidenes. Still, 


. the faot remains that the point has been 


desided against the deoree-holder without 
any issue being framed, and I think the 
District Judge should have asked the 
deeres-holder whether he wished to produce 
evidence. It is the duty ofa litigant to 
produce evidence in respeot of issues framed 
by the Court and he cannot be expected 
to produce evidence with regaid to points 
not oovered by the issues. The case must, 
therefore, be remanded, so that the deoree- 
holder may now have the opportunity of 
producing evidense with regard to the exist: 
enos of the debts on whieh the deorees are 
based. . 

Counsel in this Oourt are not agreed as ` 
to the burden of proof, Counsel for the 
deeree-holder urging that as the plaintiff 


Vel. Lx] 
IPIN BEHARI SAHA €. OHARU CHANDRA GHOSH, 


was unsuosessfal in his objections lodged 
da" thé ‘exeontion proceedings, the onus 
probandi should be on the plaintiffs, This 
is, no doubt, the ordinary rule, see Ram- 
‘wath v, BindraBan (1), Govind Atmaram v. 
Кайа (2), Jamdhar Kumari Bibi ү. Askaran. 
-Botd' (3) and Maung Po Hnyin v. Ma Hnyein 
(4), but in this “particular ease what the 
plaintiff is challenging is the existences 
ot the debts; This was a point whioh- 
the exeonting Court sould not enquire into, 
às it ‘sould not, аз an exeouting Court, 

go behibd the decrees, Where the exeout- 
ing Court oan enquire into a question 
find where it' does so and desides the 
questión against the objeetor, ther, по 
doubt, when the objector brings а regular 
guit to eontest the sorredtness of the deoi- 
sion of the exeenting Court, the onus of 
proof lies on him, but, as I have already 
shown, the executing Court could not" go 
into the question of the  existense of the 
debts, воа во there is no decision of tbe 
executing Court оп this point adverse to the 
objêator, : 

‚ Оп ‘behalf of the plaintiff reliance is 
placed on Bhagwant v. Turst Ram (5) whioh 
séems to me am authority direstly in point. 
That judgment lays down that, in order to 
render ason ‘liable for his father's debte, the 
éreditor must prove the existence of a debt 
dus by the father, and that the mere 
éxistenoe of a decree against the father is 
riot" evidense “against tha soa who was not 
a’ party tothe suit in-which the desree was 
obtained, 1 hold, therefore, that the burden of 
proving that the father owed the debts lies 
оп the'deoree-holder, ` 

I remand ‘both of thesa appeals for enquiry 
on the following issue :— 

: Were the debts, whiah form the basis 
of the" desreor, dne by Niranjan Lil? 

The burden of proving this issue lies 
on the ` deoree.holder ‘and he shonld be 
allowed to’ produsa evidence in proof of 
this. issue ір · the first Court. The plaintiff 
will -by allowed to produce evidence in 
rabuttel if he "wishes to do so, The first 
Court, after resording evidence, should record 


(1)18 A. 269; A. W. N. (1898) 106; 8 Ind. Deo. 
(к..в.) 952. 

(2) 1 B. 270; 6 Ind. Doo. (к. s.) 665. 

(3) 80 Ind. Cas. 855; 220, L, J. 27. 

(4) 87 Ind, Cas. 767; 10 Bur. 1, Т. 238. 

(5) 51 Ind. Cas, 130; 1 U, P. L. R, (A) 48. 
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a finding and then return the cases through 
the Distrist Judge, who will hear arguments 
if the ` parties во desire and return the 
eases to this Court with his own finding on 
the issue. 

Oase remanded, 


OALCUTTA HIGH COURT, 
APPEAL FROM ÁPPELLATE Decree No. 2025 
or 1917, 

May 20, 1920, 

Present :—Sir Asutosh Mookerjee, Kr, 
Asting Chief Justise, and Justice 
Sir Ernest Fleteher, Кт, 

BIPIN BEHARI SAHA—Derenpanr— 
‘APPELLANT 
tersus 
CHARU CHANDRA GHOSE, AND on 
HIS DEATH ніз Heirs AND LEGAL REPRESENTA- 
rives SOSHI BHUSAN GHOSE 


AND OTBERS—PLAINTIFES— RESPONDENTS. 

Muhammadan Law—Wakf property—Mutwalli, a 
minor female —Mutwalli, temporary, proceedings for 
appointmént of, pending—District Judge, power of, to 
appoint Receiver and grant lease~Husband of minor 
female mutwalli, whether can act as mutwalli— 
Suit fer possession--Delence, failure of —Appeal, 
second—Defence, new, whether can be set up. 


Where the mutwaili of wakf property is a minor 
female, and proceedings aro instituted before the 
District Judge for the appointment of a temporary 
mutwalli, the District Judge is bound to make suit- 
able arrangements for the up-keep and administration 
of the estate, and is competent to appoint a Receiver 
during the pendency of the proceedings and to grant 
а; lease of the property. Гр 754, col, v. : 

The husband of a minor female muli walli has, 
under the Muhammadan Law, no authority to act -as 


-mutwalli of tho wakf estate, and any lease of that 


estate granted: by him is void and not voidablo, 
Гр. 744, col. 2; p. 765, col. 1.] 

Where, in answer to a suit for possession, the 
defendant contends that he has acquired a good title 
by adverse possession, the burden is upon him to 
allege and establish such title, and, if he fails to do 
so, he cannot set upa new defence for the first time 
in second appeal, [p. 755, col. 2.] 


Appeal against the deeree of the First 
Additional District Judge, 24. Parganaae, 
dated the 23rd of July 1917, affirming the 
deeree of the Munsif, First Court, at Alipur, 
dated the 20th of September 1915. 


= 
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BIPIN BEHARI ВАНА €, CHARU OHANDRA GHOSH, Š А oy 
FACTS appear from the judgment. - Babu Sures Ohandra Talukdar replied in - 


t Babu Sures Ohandra Talukdar. (with him brief, ? 
“Babu Gopal Ohandra Das), for the Appel- JUDGMENT, . 


_lant.—The defendant is the appellant, The . Моокевзве, Aora. О. J.— The subject-matter 
‘appeal arises out of a suit for ejectment. of this litigation is в trast .of land included 
Both the Courts Below have decreed the in a wakf estate. The plaintiff-respondent 
suit. The present muiwall of the wakf -seeks to resover possession of the land ‘on 
estate to which the lands in suit appertain the strength of a lease, dated the 19th June 
being a minor lady, application was made - 1912, while the defendant bases his olaim 
for a temporary mutwalli during the lady's on а lease granted to him on the 16th 
minority. In the meanwhile, the Judge November 1898. The ease for the plaintiff 
appointed, pending that proseeding, one of was that the defendant never had a title 
the Court officers as a Reseiver who leased фа the property, and that if he. had any 
the lands in suit to the plaintiff. My point title as a lessee, his interest had been 
is, tbat the Reesiver so appointed was not terminated .by а noties to quit. There oan 
properly appointed in aesordanee with law. be no dobut, in our opinion, that the 
If a Receiver has to be appointed certain plaintiff has established his title, while 
formalities of the Jaw must be gone through. the defendant has failed to prove his allega- 
There‘ must be a deeree. The lease was tions. 
granted with the permission of the Court · Ag regards the title of the plaintiff, we 
and I submit it is not open tothe plaintiff observe that the present mutwalli isa lady 
to institute the’ present snit without the who is stil &'minor. Proesedings were 
Court's permission. I have been on the instituted before the Distrist Judge for the 
lands for more than 12 years as а mourasi appointment ofa temporary mutwalli during 
` mokrari tenant to the fall-knowledge of her minority, and during the pendency of 
the Receiver.’ -The former mutwallis induoted such proseedings the Court granted a lesse 
.me into the lands whieh I have been hold- to the plaintiff through one of its officers 
.ing ever since, Under the eiroumstanees, I who was appointed Reosiver, A doubt, has 
.sannol be evicted exeept with the express been suggested as to the validity of the 
‘permission of Court. Refers to Upendra appointment of the Receiver, but it is 
‘Krishna’ Mandal v.' Ismail’ Khan Mahomed plainly needless to investigate that ques. 
(1), My next point ів, that the lease not tion, · The өввепве of the: matter is that the 
Paving been avoided the suit is not Court had seisin of the estate by virtue 
‘maintainable. Refers to Madhu Sudan Mandal of the proseedings whieh had been institut. 
‘у, Radhika Prosad Das (2), . ‘ed before it for the appointment of a 
.: Babu Mohendranath Hoy (with him Babus ‘temporary muiwalli who would manage the 
.Satyacharan Sinha and Abinas Chandra properties during the infanay of the per- . 
“ Ghose), for the Respondents—The question manent mutwalli. The Court was not only 
of limitation involved in the last point  sompetent but bound to make suitable 
taken by the other side was not raised arrangements for the up-keep and adminis. 
before exoept that Artisle 134 is not appli- tration.of the estate in his eustody. The 
.88ble. Of eourse, the lease жав exeouted in lease granted ‘tothe plaintiff was thus in 
1898 by the minor mufwalli, But I submit substance an aet of the Court in the exercise 
‚that question .should not now be allowed ofits jurisdiotion and must seceordingly be 
,to,be raised as that would necessitate 'à pronounced valid and operative. 
‘further finding of fast asto whemthe lady : As regards the title of the defendant, it 
‘beoame major. Further, regard being had transpires that the lease was granted to 
to the pleadings, they cannot raise the him at a time when the wakf. properties 
question now. As regards the other ques. were in the hands of the infant _mutwalls, 
tion, I submit the learned Oourts below The busband of the lady, who was a minor 
‘were perfeotly ‘within the law in deoreeing at the time, took it upon himself: to grant 
the suit, Mi & permanent lease to the atend mie 
* (1) 82 0, 41 (P. 0; 81 1.4. 144. had notice that the property was included 
б) 16 Ind, Cus ӨЗ, 16 pA vod owen. in the wakf estate.- It is plain that the 
| husband of the infant mutwal had по 


Vol LX) 
SARJU PRASAD t£, RAM SARUP. 


authority to act in the matter. А question 
was raised in the Court below as to whe- 
ther he was the guardian of the person or 
the property of his infant wife. Under the 
. Muhammadan Law, the answer must plainly 
‚Ье in the negative. But even if the answer 
had been otherwise, it is plain that, although 
_.the guardian of the lady sould take oharge 
:0Ё her person and of her own personal 
properties, he would have no authority to 
aot as mutwalli of the wakf estate held by 
her. The grant to the defendant was son- 
sequently made by a person who had no 
authority to intervene in the matter, and 
there вап be no dispute that a grant made 
under sueh oirenmstances is void and not 
voidable. Reference may in this sonnection 
be made to the deeision of the House of 
Lordsin President and Governors of Magdalen 
Hospital v. Knotts (3) where it was ruled 
that a lease of land belonging to an 
eleemosynary Corporation, not in sonformity 
witb the provisions of the third seotion of 
the Statute of Elizabeth (13 Bliz, 0.10), 
is absolutely void and not merely voidable. 
The principle enunciated in that oase, though 
ignored in Shama Charan Nandi v. Abhiram 
Goswami (4), whish was reversed by the 
Judicial] Committee in Abhiram Goswami v. 
Shyama Oharan (5), has been repeatedly 
followed in thie Court; Chattan Singh v. 
Sadhart Monin (6), Mathewson v. Sri Eam 
Kanai Singh (7), Krishna Pramada Dasi v. 
Dwarka Nath Sen (8) and the same aonolusion 
was reached in Madhu Sudan Mandal v. 
Raihkia Prosad Das (2) and Ishwar Shyam 
Ohand Jiu v. Ram Kanai Ghose (9). The 
defendant, consequently, has no title and 
eannot successfully resist the olaim of the 
plaintiff. 

The defendant finally contends that lis 
has aequired a good title by adverse pos- 


(8) (1879) 4 App. Cas, 824; 48 L, J. Oh, 679; 40 І, 
T, 466: 27 W. R 

(4) 38 0, 511; $c. /1.3.906:100. W. М.788 . 

(5) 4 Ind. Cas, 449; 86 I. A. 148 86 C. 1003; 10 
'0.L.J.284, 6 A L.J.857; 11 Bom, 1, В. 1234; 19 
M. L. J. 530; 14 C. W. N. 1 (Р, С.), 

(8) 5 C. L. J. 62. 
.. (1) 1 Ind Cas. 626: 9 C, L. J. 533; 36 О. 675. 

o) 20 Ind. Cas. 654; 19 C. L, J, 865; 17 С W. N. 


ac 10 Ind. Cas 688; 38 O. 526; 83 L A. 76; 15 
О. W. N. 417:9 M. D.T 448:8 A. L. T. 528: 18 Bom. 
L. В. 421; 14 O.L, J. 238; (1911) 2 M, W, N, 281; 21 
MeL 7. 1145 (B.O), 
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session. The burden olearly lay upon him 
to allege and establish euch title. That 
burden has not been dissharged. This 


mush is known that when his title as lessee 
commenced, tha estate was held by an 
infant mutwalli, and at the present moment 
also the estate is in the hands of another 
infant mufwallk, Whether during the in- 
terval, the disability of the first minor ever 
ceased and if it ceased, at what time it 
terminated, has not been investigated. The 
defendant has invited us to remand the sase 
to the Court of first instance for investiga- 
tion of this point. We are unable to 
accede to his request. The litigation has 
already lasted for six years and the point 
now taken was not the ground urged in 
the Courts below to defeat the olaim of the 
plaintiff. His sontention, on the other hand, 
was that he had a valid title to the wakf 
property under the lease granted to him on 
the 16th November 1898, That defense has 
completely failed. 

The result is that the desree of the Dis- 
triot Judge is affirmed and this appeal 
dismissed with aosts. 

FrxrOBER, J.—I agree, 


Appeal dismissed, 


ALLAHABAD HIGH COURT, 
Orvit, Revision No, 9 or 1920, 
January 24, 1921. 
Present: —Mr. Justice Tudball. 
SARJU PRASAD-—JunGMENT- Desror— 
APPLICANT 
versus 
RAM SARUP—Dzoszz-HorpzR— 
Oprosite Parry. 
Civil Procedure Code (Act V of 1908), О. XXII, v, 
— Execution of decree — Decree in favour of two СЕЕ А 
~— Death ef one partner, effect of. 


Where in a suit by two partners, a decree is passed 
for the recovery of a sum of money, the mere facti 
that one of the partners was dead at the date of the 
decree does not render the decree incapable of 
execution. The effect of the death of one of the 
partners is, that, under Order XXII, rule 3, of the 
Civil Procedure Code, the suit abatos 80 far as he is 
concerned. [p. 756, col, 1.] 

Oivil revision from an order of tha 
Judge of the Court of Small Causes at Oawn. 


pore, dated the 27th August 1919, 


- him and 


156 
“KAMINI KUMAR OHANDRA t£, REBATI BAMAN DAS, 


Mr. M, Г. Agarwala, for the Applicant. 

Mr. Damodar Das, for the Opposite Party. 

JUDGMENT.— This is an application in 
revision. "The faeta are these:— T wo persona, 
Ram Sarup and Manni Lal, were partners 
in a shop. A debt wasdue to the shop 
from the present applicant, Sarja Prasad. 
The two partners brought a ‘suit against 
і against another person. The 
applicant admitted the justioo of the claim 
but the ease had to eontinue as against 
the other defendant. It was finally with- 
drawn as against the latter anda decree 
was -passed in favour of Ram Sarup and 
Manni Lal on the 17th of July 1917. 
Ram‘ Sarap has now put the decree into 
exeoutidn as а surviving partner of the 
firm. “An objestion was taken by the 
judgment debtor that the other partner of 
Marui Lal bad actually died on the 7th 
of July 1917, that is, prior to the date of the 
deeree and, therefore, the deeree could not . 
bə- exeeuted, The Court below did not go 
into the question of fact as to whether 
Männi- Lal did or did not die prior to 
_ the 27th of July 1917. It has held that, 
assuming that he did dié .on the 7th of July 
1917, it is not open now to the defendant 
to: objest to the execution of the deoree. 
The point taken before me ia that a deeres 
in favour of а dead person is null and void 
and eannot be exesuted, Order XXII, rule 3, 
shows that, where one of two or more 
plaintiffs dies and the right to sue does 
not survive to the surviving plaintiff or 
plaintiffs alone, and where within the time 
limited by law по application is made 
under sub.rnle (1), the suit shall abate 
во far as the deseased plaintiff is oon- 
cerned. Assuming that Manni Lal was 
dead, the faot remains that Ram Sarup, 
one of the plaintiffs, continued the oase, 
and a decree wes passed in his favour 
as. against the present applicant, and: that 
decree is capable: of exeontion. Attention 
has been ealled, to the decision of a Benoh 
of this Court in Imamuddin v. Sadarat Rat 
(1). ` That ease does, not apply to the 
fasts of the present case. That was a 
suit in: whioh there was ‘a deeree for pre- 
emption of the ‘whole property whioh was 
in favour of certain plaintiffs against two 
defendants instead „of three, all three being 


(0 5 Ind. Сав. 867; 7 A. L. J. £28; £2 А. £01, 
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owners of the property. There being по 
deeree against the representatives of the 
decensed défendant, the ‘deeree ` remained 
clearly incapable of exesution as 16” was 
impossible for the Oourt to put ~ the pre- 
emptors into possession of the whole of the 
property. but in the present базе, however, 
even assuming that Manni Lal wae dead 
before the deoree was passed, his  déath 
wiped him out of the ense. There remains 


„tbe fact that Ram Sarup obtained a decree 


against the present applicant for the 
recovery of a certain sum of money and 
that deeree is capable of  exeeution. I, 
therefore, see no ground for interference in 
revision, The application is dismissed with - 
ooste, ; | 
Application dismissed. 





OALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE ЮЕОКЕЕ No, 1546 
or 1918. 

' June 1, 1920. 
Present ;—BSir Asutosh Mookerjee, Kr., 
Acting Chief Justice, and Justios.- 
' Sir Ernest Fleteher, Кт, 
"KAMINI KUMAR OHANDRA, THE 
.OHAIRMAN or tae SILOHAR MUNICI. 
PALITY—DEFENDANT—ÅPPELLANT 
verius 
REBATI RAMAN DAS ~PCAINTIFE— 


RssPONDENT. . 

Master and  servant—Servani, suspension and 

removal’ of, without reason— Master, liability of, for 

wages for period. of suspension—Service, termination of 
—Notice, period of, necessary. 


Where an employee of a Municipality is suspended 
without any reason being assigned therefor, and’ is 
subsequently removed from service, his removal not 
being due to any misconduct alleged or proved, he is 
entitled to his wages for the whole of the period for 
which he was under suspension, [p. 767, col 2; 
p. 768, col. 1.] 

Appeal sina the deorece of the Subordi- 
nate Judge, Cashar, dated. the 6th of May 
1918, affirming that of the Extra Assistant 
Commissioner and Munsif, 'Silehar, dated 
the 31st of January 1x18, MEE 

FACTS appear from the judgment, 

Babus Jyctt Prosad Sarbadhihari (with 
him’ Bakus Jnarendra Neth Dutt and Sudhir 


Ўы, LX] 


Chandra Dust), for tha' Appellant—The 
defendant ia the appellant, Tae appeal 
‘arises outof a suit for resovery of balanse 
cf pay for a certain period due to the plaint- 
iff from the Manisipality. Tha plaintiff's 


OP 


Áedoüntánt on ъ salary of Rs, 50 p. м.; that he 


Was suspended on the 25th Novembsr 1915, ' 


uüder order of the then | Vios- Ohairman 
without any sufficient cause, and was ab 
firat allowed subsistenca allowanab nb the 
rate of one-fourth of the pay per month ; 
that the plaintiff was ordered -not to go 
ouf; of Silehar, without permission of the 
Municipality ; that he was removed from 
servia on the 27th April 1917, bat that 
they. did not allow the plaintiff his pay 
for the period of suspension less that amount 
. of .allowanse already paid to him, The 
' defense was that the suit was barred by 
limitation ; that the Municipal Commis- 
sioner have got full powers under the law 
io dismiss an offiser under it at any time 
without giving auy reason whatever, and that 
the present suit did not lie, The Courts 
below have desreed the suit, My point із 
that the plaintiff, at best, might hava claimed 
damages or éomipensation. Нз cannot claim 
pay. Hs is not entitled to ges anything by 
way of damages or sompensation as that 
was not his pleading. Rafers to Mohammad 
Zahoor Ali Khan v. Musammat Thakooranse 
Вина Козу (1), Jugul Kissore Lal Sing КА 
Е Kajtic Ohun ter (2). Farther, the Manisipal 
Commissioners had every good reason, tq 
suspend, the service ot the plaintiff, He had 
been prosasded against eriminally though 
nüsnosessfully, There were strong reasons 
for believing that he was guilty of mis. 
appropriating money, All these and other 
reasons justified the.dismissal without assign- 
ing any reason whatever for such aotion 
whish the Manioipality had fall powers to 
do. 

De. „Sarat Ohandra Basak (with him Babu 
Birendra Ohandra Das), for the Respondent, 
was not salled upon to reply. 

JUDGMENT. 

Moogsases, Асте. C. J.— This is an appeal 
by the Obairman of the Silehar Municipality 
in a spit instituted against the Municipality 
by the plaintiff for recovery of wages, The 


(1) 11 M. T. А, 468; 9 W. Б.Р. О. 9; 2 Buth, Р, О, J, - 


107; 2 Sar. P. C. J. 820; 20 E. R. 177. 
(2) 21 0. 116 10 Ind, Deo. (N. в,) 710.j 
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plaintiff asoapted an appointment under ‘the 
Commissionars on the 2ath Jaly 1895, and 
held various offises from -tima to time, till 
ultimitely he was appointed to ba the Head 
Clerk and Aasountaat on a salary of R3, 59 
a month. While he held sush appointment, 
he was suspended on the 23th November 1915 
under orders of tha Vice-Uhairuian, He 
remained under.suspension till the 27th 
April 1917, 3.6, fora period of one year, five 
months and two days, when he was removed 
permanently from this post, No reasons 
were assigned for his suspension or removal. 
In the present suit, he sues to resovar hia 
wages from the 25th November 1915 till the 
27th April 1917, Jess the amounts whieh 
were paid to him by way of compassionate 
allowanee for five months and fiva days 
daring the period of suspension. [п our 
opinion, there is no answer to the claim, 

,16 is not necessary for us to investigate the 
powers of the Maniaipality to dismiss sery- 
ante, besause the plaintiff does not seek to 
recover damages for wrongful dismissal. It 
is | perfeaily plain that as the plaintiff wag not 
dismissed till the 2/th April 1917 and as no 
reasons were assigaed for that removal from 
his offise, he із entitled to his wages during 
the whole of. the period for ш he was 
under suapension. : 

It was sontended for tha odai that 
the Municipality was, entitled to remove the 
plaintiff without notise and without assiga- 
ment of reason. Weare unable to ugholi 
this sontention as well founded oh reason 
and prinsiple. It has baen held in Eagland 
that, if no custom or stipulation аз to побівв 
exists, ani if the contrast of servies із, mah 
one which бап be regarded.as.a yearly hiring, 
the servise is, terminablo by reasopable notiog, 
In support of this proposition, referenea may 
be made to the базе of Fairman y, Oakjord 
(3) where Pollook, С. B, pointed out tha£ i in 
the ease of olerks in superior positions three 
months is regarded as the period of reason- 
able noties [sea also the observations of 
Abbott, O. J. in Hutthan v. Boulnois (4)]. 
The same view hasbeen taken in the oases 
of Foxall v. International Land Credit Cv. 
(5), Gandall v. tontigny (6), Oriental 
Bank Oorporation, In re, Mac Dowall's 

(3) (1860 5 Н. & N. 635 at p. 686; 29 L J. Ех, 453; 
167 B. В. i334; 120 В. К. 747, 

(4, 1827) 2 Саг, & P. 610, 


(5) (1867) 16 L. T. 617. 
(8) (1818) 1 Stark, 198; 4 Camp. 875, © 
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case (7), It is further stated in the 
judgment of the Conrt of first instance, and 
that finding has not been disturbed by the 
Subordinate Judge, that no reasons were 
‘assigned for the removal of the plaintiff ; it 
has not been fonnd that he was removed for 
misoonduot alleged and proved. 

In these sireumstances, the suit has been 
rightly desreed, and this appeal is dismissed 
with вовів. 

Fuetcarr, J,—1 agree, 


Appeal dismissed, 


(7)(1886) 32 Ch. D, 366; 55 І, J. Oh, 620; BAL. Т, 
607; 84 W. R. 529. 


ALLAHABAD HIGH COURT. 
Finer APPEAL FROM Овркк No. 150 or 1920. 
January 31, 1921. 
Present:—Mr, Justice Piggott and 
Mr, Justise Walsh, 

Chaudhry MUNNA- SINGH—PETITIONER 

—APPLICANT 
Cereus 
Kuar DIGBIJAY SINGH AND orHERS— 


O»rrosrrE PARTIES. 
Provincial Insolvency Act (V of 10802. 8,10 (1) (a) 
—Rent Court decree, whether “debt 


"A Rent Court decree is а ‘debt’ within the meaning 
of весИор 10 (1) (a) of the Provincial Insolvency Act 
of 1920, ` Я 

First appeal from an order of the 
Additional Judge, Moradabad, dated the 24th 
July 1920, 

‘Mr.~Rama Kant Malatiya, for the Appel. 
lant, 

_ Mr, Raza Ali, for the Respondents, 


JUDGMENT. 

_ Praorr, J.—The question for determina. 
tion in the Court below wae, whether 
eertain money due from the appellant 
Munna Singh under the desree of a Rent 
Oonrt, was or was nota "debt" within the 
meeaning of seotion 6 (8) of the Provinsial 
Ínsolveney Ast, Mo. ПІ of 1507, or sestion 10 
(1) (a) of the precent Act, No. V of 
1920, The learned Additional Judge, with- 
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out giving any reasons, has said that he 
does not think that a deeree passed by 
а Rent Court ean be sonsidered asa "debt" 
for the purposes of the Insolvensy Ast. 
We cannot sonsieve of any definition of 
the word “debt” whioh would exolude the 
desres in question from the operation of 
the provisions of the Provinsial Aot above 
referred to. The respondent apparently 
relies on sestion 193 of the Loeal Tenaney 
Aet, No. II of 1501, read with seation 56 
(2), the repealing sestion of the Provincial 
Insolvency Aet, No. ПІ of 1£07. A question 
might conceivably arise, as, for instance upon 
an applisation by the holder of the Rent 
Court decree for the ejectment of the 
tenant under section L7 (a) of the Tenancy 
Act, as to whether or not the leave of the 
Insolvency Court was nesessary before 
such an applisation sould be made. That 
question, however, is not before us. The 
debtor has brought his case within the 
provisions of the Provineial Insolveney Act; 
he has committed an sat of hankruptey 
by presenting his petition and һе has 
proved the existence of a “debt”, · ‘namely, 
this Rent Court decree, far in exeess of 
the prescribed minimum of Rs, 500. He 
was entitled to his order of adjudication 


the legal consequences of the same to be 
left to work themselves out. 
WaLSH, J.—I entirely agree, I think I 


oan understand the learned Judge's reason, 
I think, he regarded the Insolveney Ast as 
a method of exesution. As a matter of 
fact, it isa method of evading exesution. 


By tHe Corst.—We set aside the order 
of the Court below and adjudicate the 
appellant an insolvent, We return the 
record to that Court in order that proper 
proceedings in the  insolveney may be 
taken, 


Order set aside. 


Vo). LX] 
REAJUDDIN 0, SHAHANUTULLA MIA. 


OALCUTTA HIGH COURT. 
APPBALS FROM APPELLATE Dsoskgs Nos. 1718 
AND 2294 og 1918 ann 14 or 1919. 
June 30, 1920. 

Present:—Sir Asutosh Mookerjee, Kt., 
Asting Chief Justiee, and 
Јавіїве Sir Ernest Fletcher, Кт, 

Ix Nos. 1718 оғ 1918 Aw» 14 or 1919 

REAJ-UD- DIN DALAL -—DzrFsNDANT— ` 
APPELLANT 
In №, 2294 or. 1918 
Tar SECRETARY or STATE ror INDIA 
IN COUNCIL—Deranpant—APPELLANT 
| versus 
In No. 1718 cr 1918 
SHAHANUTULLA MIA—PLAINTIFF AND 
OTHERR— RESPONDENTS, 
Ix Nos, 2294 ox 1918 амр 14 or 1919. 
BHABY MAHMUD SARKAR AND 


`+ OTHERS— RESPONDENTS, 

Bengal Public Demands Recovery Act (III of 1918 
B. 0.), в. 87—Sale, holding of, without notifying date, 
time and place—Suit for declaration that sale is a 
nullity, maintainability of, . 


A sale held ostensibly under the Public Demands 
Recovery Act, by order of a Certificate Officer, 
without notifying the date, time and place of the 
sale is а nullity, and section 87 of that Act. is no 
bar toa suib to obtaina deolaration that the sale 
is null and void, (p. 760, col. 1.] 


Appeals against desrees of the Distriet 
' Judge,  Rungpur, dated respectively the 
19th of September and 8th of May 1918, 
reversing and affirming decrees of the 
Subordinate Judge of that Distriot, dated 
respectively the 26th of January and ath 
of July 1917, : 


FAOTS appear from the judgment. 

Babu Bepin Chandra Ghose (Jr) (with him 
Babu Surat Chandra Khan), for the Appellanta, 
The Publis Demands Beeovery Aet, III of 
1918, is aself-sontained Aot. The prosedure for 
sales under the Aot is laid down in the rules, 
In the present ease the place and the hour of 
sale was not specified. The sale under sush 
siroumstances сап at most be only an irregü- 
lar sale. The remedy of the aggrieved party 
was in the Aat itself. He eannot some to 
the Civil Court to get a deelaration that the 
sale was a nullity, Such в suit is barred 
under the provisions of sestion: 37 of the 
Publis. Demands Reaovery Act. I admit 
that the sale was held in sovtravention of rule 
82 of the rules appended to the Publie De- 
mands Resovery Aet, but still, the sale was a 
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sale under the Statute and ean be set aside 
only by the Certifieate Officer. Refers to 
Tasadduk Rasul Khan v. Ahmad Busain (1) 
and Surno Moyee Debt v, Dakhina Ranian 
Sanyal (2). The present suit is, therefore, 
slearly barred under sestion 37 of the Aot. 
Babu Atul Chandra  Guyta (with him 
Babu Dinesh Chandra Ray, for the Deputy 
Registrar, and Biraj Mohan Mojoomdar), for 
the Respondents, was not ealled upon to reply. 


JUDGMENT. 

Mooxeesze, Аста, О, J.—Thia is an appeal 
by the defendant in а suit for deslaration that 
a salo held under the Publie Demands Re. 
sovery Aot, 1913, on the 12th September, 
1913 was a nullity. The Courts below have 
deereed the suit. 

On the present appeal it has been eontended 
that the suit is barred under the provisions 
of seotion 37 of the Publis Demands Re. 
covery Act. In our opinion, this eontention 
eannot possibly be sustained, as, in the 
events whieh have happened, the sale eannot 
be regarded as a sale under the Statute. 


It appears that a date had been fixed for 
the sale of the property, but no sale took 
place on that date. . Thereupon, on the 5th 
September 1913, the Certificate Officer passed 
the following order : : “Pot up for sale, but no 
bid in Court, Nazir or Naib- Nazir to sell losally 
within: 19th September.” Аё the sale whieh 
aotually took plasa on the 12th September, 
there were no bidders, and the property in 
suit was sold along with five other proper. 
ties foran aggregate sum of Hs. 55. The 
allegation of the plaintiffs is, that the partiou. 


“lar property пот ` in suit is worth at least 


Rs, 3,000, The appellant has sontended 
that, although the sale was held in sontraven- 
tion of Rule 32 of the rules appended to tho 
Publie Demands Heeovery Aet, 1913, the 
sale was a sale under the Statute and вап be 
set aside only by the Certifieate Offiser, and in 
support of this proposition he has referred ta 
the eases of Tasadduk Rasul Khan v. Ahmad 
Husain (1) and Surno Moyee Debi v. Dakhina 
Ranjan Sanyal (2). These oases are alearly 
distinguishable. In the first sase, the sale 
was held before the expiry of the 30 days 
whieh should intervene between the publica. 


(1) 21 C. 66 E 0.); 20 Т. А. 176; 17 Ind. Jur, 
584; 6 Bar. Р. О. J. 324; Rafique and Jackson’s Р, C, 
No. 181; 10 Ind. Deo. (x. в.) 676, 

s 24 C, a 12 Ind, Deo, g 8.) 881. 
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tion of the sale proslamation and the aotoal, 
-gale, In the .second oase, there was no hour 
fixed for the sale as required by the provi- 
sions ‘of the Civil Prosedure Code. Тһе 
prerent бак, however, is very unlike the two 
eases mentioned. Here по date was fixed for 
the Bale; no time was fixed for the sale; no 
place was ized for the sale; for, although it 
ws slated. that the sale was to be held losally, 
this was méaninglese, beaanee the property 
to Бе sold was situated in six different places. 
Consequently, neithér date, nor hour, nor 
plààé of sala was specified, Now, the Statute 
aléarly sontemplites a publie auction, that ia 
to sy, an anetion where members of the 
publis will be ina position to offer bids in 
competition against each other. Butif à sale 
is beld; as was held in this ease, without date, 
‘hour and place previously fixed it is elearly 
impossiblé for the publis to attend and to 
‘hid. Under kueh ` "Girennistanaes, we óahrct 
hold that this was à sale as &ontémpláted ty 
ihe Legislature ; the sale was in substance 
a solotrable óxéroiso of the powera conferred 
-on the Certificate Offióer by the Statute. A 
sale-of this desoription cannot be held to be a 
sale under the Statute, and section 37 is eon- 
sequently nota bar to the suit, If the suit is 
not barréd, then it is eoneeded that on the 
füets proved and undisputed, the deeree of the 
Court of Appeal below must be sustained. 
"The appeal is aontequently dismissed with 
costs, . The other two appeals also nre dis- 
missed with oosts. 


FreTOmaR, J.—I ágrée. 
Appeals! dimisred, 


AUUABABAD HIGH COURT. 
Secowd CiviL APPERL No: 1351 or 1917, 
Jündary д1, 1991, 
Presehih М. Justiéa Ryves and 
‘Mr, Justice Gokul Prasad, 
Mirza red ARMAD BEG AND at cTBEE 
— PEAINTÍFFS— À PFELLANTS 
versus 
DHARMUN RAI aub OTBERS— DEFENDANTS 
З — RESPONDENTS, 


Transjer of Property Act (IV of 1882), s. 88— 
Mortgage, usufructuary— Redemption, date of—Money 
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payable ih a. certain, month—Deposit on last. gay oj 
that month, effect of—Suit for redemption — Decrée, form 


of, 


A deed of usufructuary mortgage provided for 
redemption , on payment by the mortgagör of the 
mortgage-debt i in the month of 56 in any year. 
The mortgagor deposited the amount йё in t ourt 
ор thé 278 June 191, the last day òf Jeth, but as 
notice, could not: be-sérved on the mortgagee,, within 
the month éf Jèit, thé iüoftéagée did not appear and 
the proceedings fi ell through, but the money deposited 
remained in Court.. In 1916 thé mortgagor brought tho 
présetit biit for rcdeniption and for damages. for the 
last three years preceding the institution of the suit. 
The suitwis dismissed on the ground that, as notice 
of the deposit could not bé given to the mortgagee 
in the month of Jeth, the tender was not a valid 
tender. On second appesl,: 

Held, that the anit had been wrongly dismissed + 
that as the amount deposited was. sufficient to 
discharge the merigage, there should have been а 
decree for redemption from the last day of Jeth 
next succeeding the deposit, andthat the mortgagors 
were entitled to a decreo for possession and 
еме for three years preceding the suit. [p. 161, 
оо; 

Second appeal from the deeision of the 
Additional Subordinate Judge, Ghazipur, 
dated the 24th of July 1917, 

Dr. 8,.М. Sulaiman, Mestra, Iqbol Атаа 
ard Маі Ahmad, for the Appellants. 

Mr; M. L. Agávwala, for the Respondent: 


А JUDGMENT,— This is an ap peal by the 
plaintiffs in a suit for rédémption. The 
faots arè, not at all complicated and are 


‘shortly these:—The predscerrors in-title of 


the plaintiffs made a wofrodtudry mort. 
gage of certain prcperty on the 15th of 
July 18€2. Ор the 22nd of Juné 1910, (ће 
last date of Jeth, the plaintiffe depositéd in 
Ocurt the requisite amount cf the mortgage: 
money for payment to the mortgagees- 
defendants ibat teing the last date of Jeth 
as stated above, notice sould not ke served 
on the morigagees within ibe month cf 


Jeth, Tke mortgagees did not appear ard 


thore prceeedings fell ibrough., Tke morer, 
Lowever, remained in Court all along. 
Tte plaintiffe. mortgegcrs, brought a, 
in ike year 1915 fer redemption of tke 
meri gage srd they olim damages ler the 
last three years receding ihe, „itelituticn 
of the present enit. The defendania боп. 
terded_irier cka that the amount cf the 
егдег in the prcecedirgs under eeeficn 83 
of the Transfer cf Prrperty Act was" nct 
enough and they further contended that 
the terder was rot made at the proper 
time, The firat O:urí camo to ‘thé 


suit: 


e 


Vel, LX] 
AHMAD BEG €, DHABMUN RAI, 


sonalusion that the tender was a right 
one. both 88 regards the amount and the 
time. Tt assordingly deoreed the suit ‘for 
redemption | and for three. years’ mesne 
profits": pregeding the _ institution of the 
prosebt spit, The mortgages. went up in 
appeal. _ The learned Judge of. the lower 
Cohrt, withont entering into the question 
whether: the amount tendered by the 
mortgagors was sufficient or not, came 
to the conelusion that, because notice 
of the deposit made by the mortgagors in 
Court. on the last dey cf the month 
of Jeib. eould not have been giyen to the 
mertgigees _ in the month of Jeth, there- 
fore, the, tender was not a valid tender and, 
being | Вв впаһ inoperative, he dismissed 
the anit, The plaintiffs. mortgagors come 
here in seeond appeal and their contention 
ia that the tender on the last day ot 
Jeth by depcsit i in Court, was а valid tender 
and that the suit has been wrongly dis- 
missed. _ At was further sontended on their 

in, | in ‚апу event, 
they should have , been allowed a dearde 
for rédemption | Írom the beginning of 
the, year suoseeding the next month of 
Jeth.,. Before desiding this point we asked 
re Court below to submit to us a finding 

tke question , _whether the amount 
tondored by the mortgagors-plaintiffa by 
deposit in., Court was sufficient ог mot, 
inasmuch as the lower Appellate Coart had 
failed to deoide this, particular point. The 
finding has now come back and is to^ the 
effeot, that the amount deposited by. the 
plaintiffs i in, Court was auflisient to discharge 
the mortgage. The only point which now re- 
mains for us to sopsider is, whether the amount 
deposited by. the plaintiffs. mortgagors in 
Conré on,.the last day c of Jeth was or was 
not a sufficient, tender within the, meaning 
of £estion, 88 of the. Transfer of f Property 
Aet to, enable ihem io obtain Į possession of 
the, property, and damages лар to next 
seth: A Лагв з number, of, gases haye, been 
ited (0 us „but, we, do not think ib 
necessary. to dissuss all ot them as they are 
not strictly, in point, There is mno doubt 
that a, suit for redemption , сап lia even 
without В tender as required. by seotion 83 
of the Transfer of Property Aot; see 
На! Singh v. Eehari Lal (1). Of sourse, 


(1) 69 Ind.[Cas. 92/18]А. . J, 947, 
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at whatever time the suit might. be insti- 
tuted in sush A oase, the desree for re. 
demption would only take effect from the 
time fixed in the deeree, or in ‚базе of 
mortgages where any partisular period of 
the year is fixed from whish & mortgagee 
із to give up possession, from such a date 
next following the desree. In the present 
саве, however, the money waa,to be paid on 
the last day of the month of Jeth in any 
year. The, money, as we have stated above, 
was deposited on the last day cf Jeth 
1910. The argument placed before us is 
that, as the mortgagees sould not be served 
with | notice of this deposit in Oourtin the 
month of Jeth, therefore, the tender was 
nof a valid one and, therefore, the suit for 
redemption was to fail. This is the 
ground on which the Oourt below has 
dismissed the enit. In опг opinion, this 
ground was not suffiaient for thé dismissal 
of the suit, As we have stated above, 
even if this tender was not enough to 
warrant the Court in passing the deeree 
for redemption from the date of tha 
deposit it was certainly proper and legal 
for the Oourt to have passed a desreg 
from the last day of Jeth next sueseeding 
the date of the deposit. In the present 
gase, having regard to the fast that the 
plaintiffs have slaimed damages for the 
three years next preceding’ the institution 
of the present suit only and not from 
the date of the deposit, itis not necessary 
for us to decide this point, The plaintiffs 
would in either view be entitled, to В 
decree for possession as olaimed а d 
damages for three years pregeding suit. Ав 
the suit has teen dismissed by the Court 
below on a preliminary | point this „8880 
must go baok for the trial of ihe issues 
left undecided according to Jaw. We, 
therefore, set aside the deoree of the low 
Appellate Üourt, remand this oasa to that 
Court under Order XLI, rule 23 of the Civil 
Procedure Code with direetions, to re. admit 
the appeal to its original number on the 
register and to dispose of it according to 
law. Сога of this appeal inoluding i in thig 
Oourt-fees on the higher soale will be 
eosts in the eause. 
. Оазе remanded. 
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. CALOUTTA HIGH COURT. 
APPEAL FAOM ÁrPELLATE DEGREE No. 704 
' 0x-1919. 

June 24, 1990, 
Frésent:—Mr. Justise Walmsley and 
‘Mr, Justice Buskland. 
‘DURGA CHARAN ACHARJEE— 

v ' DEFÈNDANT No, 3— APPELLANT 
ve ` uersus C 
` Khandakar ENAMOL HUQ AN» OTHERS 
^C LLPDAINTIFES— RESPONDENTS, 
Partition-—Portion of ‘estate treated as separate— 
Partition of separate portion, whether inequitable, 


Where a portion of the land comprising an estate 
js treated as a separate entity from the remainder 
of the estaté, it is not ne e to allow that portion 
to be partitioned. [p. 763, col. 2 

- Appeal against the deares of the Subordi- 
nate Judge, Third Oourt, Hooghly, dated 
the 95th of November 1918, affirming that of 
the Munsif, Additional Court, at Serampore, 
dated the 26th of July 1913, 


FAOTS appear from the judgment. 

Babú Nogendra Nath Ghose, for the Appel. 
lant.—The defendant is the appellant. The 
appeal arises out of a snit for partition, 
The defence in substance was that the suit 
was for a partial partition and that а certain 
othe: property should have been included in 
the plaint for partition. The oase once came 
up before this Court in Second Appeal No. 342 
of 1915 whioh was remanded. ‘The present 
appeal ia against the order passed on remand, 
The facts are briefly these. The plaintiffs 
were entitled to a 3-anras- 4.gandas sbare in 
the entire /0wz? and amongst other co-sharers 
defendant No, 4 Karim Bux who is my 
vendor owned an f-anna-12-gandas share. 
In 1963 all the во sharers of the towed 
instituted a suit for resovery of a plot of 
land within this Mouza against defendants 
Мов, 1 and 2 and obtained a decree, Then, 
subsequently, the plaintiffs are purported to 
have purehased in speoifis plota в share 
amounting to 11 аппав.4 gandos of the 
plot. So that they say they have 14 annas- 
8-gandas share in this plot and 3-annas.4- 
gandas i in the rest of the entire fowet, Опе 
саве is that subsequently to the suit I pur. 
ahased an l-anna-12 gandas from the defend- 
ant Karim. Before I purchased, Karim 
represented to me that there was a 
partition of his *share in the Гоше, 
that certain plots were allotted to him, and 
that he obtained а separate asaount under 
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sestion 13 of Aet XI of 1859, "Then Karim 
professed to sell these specific plots and 
then in the sale-deed there ossurs 8 
passage which shows ‘tbat the - idea - was 
that if for any reason it turned ont 
that I shall not be entitled to a separated 
share, then I shall be entitled to an undivid: 
ed share; Hense the present anit, My point 
is that Iam the owner of an Il-anna-12- 
gandas of the entire Mouza. They cannot 
ask for а partition of the spesifia plot only. 
They must bring-the entire /owz? into the 
hotehpot. ; 

[ВпокгАнр, J, —Supposing A. sells his sharé 
to 8., then could not B. sue for partition for 
his only bit in that entire property P] 

І do боё вопвейе that, bsenuse the vendor 
ean never say that that portion partionlarly 
will ever come to him on partition. The entire 
property will have to be brought into the 
hotchpot on equitable aonsideration to parti- 
tion an undivided share. Refers to Koer 
Hasmat Rai у. Sunder Das (1). 

Babu Prokash Ohandra Pakrasi, for the 
Respondents. —The Мосві on the first 0962. 
sion foand that the point was not pressed, 
The Court below “has on remand found that 
both the points referred ‘to it for desision 

were in my favour. It is possible that by 
arrangement they have been possessing parti- 
eular plots. In such а oase I submit partial 
partition is permissible, Refers to Hem 
Ohandra Ohowdhury v. -Hemanta Kumari 
Debi (2). 

Babu Nogendra Nath 
brief. 

JUDGMENT,—This appeal arises out of 
a suit for partition and is preferred: by the 
third defendant. The plaintiff are the 
owners of one fifth share ina eertain towe? 
and Karim Bux, the predecessor in interest 
of the appellant, owned one-tenth share of 
the same (ouzi, In 1903, the plaintiffs and 
Karim -Bax and other eo sharers joined in 
bringing a suit to recover some lands from 
defendants Nos. l and 2 and they obtained 
a deoree and were put in pcsiession of the 
land. : After possession had been delivered, 
Karim Bax sold his interest in the touzt to 
defendant No, 3, the present appellant. Тһе 
plaintiffs have now brought this suit for 
partition of the deoretal lands, They say 


oe 11 C. 866; 10 Ind, Jur. 26; 5 Ind. Deo. (x, э.) 


Ghose replied in 


(2) 23 Ind, Cas. 442; 19 0, W, М, 866, 


* 
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that in addition to their 3-annss.4-gandas 
share in the whole towet which extends 
over the desretal land they have asquired 
a further share of li.annas.4.gandas in the 
deoretal land making their total interest in 
that portion, 14-annas-8-gandas, and that 
the defendant No. 3 as tbe succgssor in- 
interest of Karim Bux owns the remaining 
l.anna-12-gandas, 

‘The appellant set upa two-fold defence ; 
one is, that the suit was one for partial 
partition and, therefore, sould not be main- 
tained, and the second, that ‘after the suit in 
1903 and before his purshase, there was an 
amicable division among all the oo-sharers, 
by virtue of whioh Karim Вох besame 
entitled to the separate possession of 
certain specific plots of land, one of whioh 
was the plot obtained by the suit of 1903 and 
that the appellant was similarly entitled to 
hold separate possession of the land now in 
suit. bi k 

The first Oourt gave a deeree for par- 
tition. Defendant No. 3 preferred an appeal, 
but that was dismissed. He then preferred 
a second appeal and the oase was remanded 
to the Subordinate Judge for re-consideration. 
The learned Judges referred to the first 
line of defence set up by the appellant and 
then turned to the seaond line and remarked, 
that if the allegation of an amicable parti. 
tion were true, it might furnish a complete 
answer to the olaim for partition and they 
said that the plaintiffa must establish that 
in respest of the land in suit they and the 
third defendant were not only joint’ owners 
but were also entitled to joint possession. 
When the case went again to the lower 
Appellate Court, the learned Judge said that 
“in order to determine whether the plaintiffs 
were entitled to joint possession, it must 
be found whether the vendor of the third 
defendant (that ie, the appellant), was entitl- 
ed to exelusive possession or to joint posses- 
sion. The point for determinatior, there- 
fore, is, was defendant No. 4, the vendor 
of defendant No. 3 by mutual arrangement 
with his во sharers, plaeed in exclusive 
oseupation of the land in suit as representing 
his share of the estate.” After examining 
the evidenss on this point, he same to the 
eonclusion that there was nothing to show 
that the land in suit was ever in the exola- 
sive possession of defendant No. 4 or that 
the other so-sharers had any spesifia land 


that, in 


in their exelusive possession, and he implied 
consequence, the plaintiffs were 
entitled to joint possession, 

The argument now pat forward on behalf 
of the appellant is, that the case is one in 
which в partial partition should not be 
allowed. It is ooneeded that there is no 
bard and fast rule prohibiting a partial 
partition under any oiroumatanses; but it ig 
said that-the present case is one in whioh в 
partial partition should not in equity be 
allowed. 

It appears to me, however, that this 
argument has no rubatanse in it. The 
learned Subordinate Judge finds with regard 
to this land now in suit that after the 
deoree was obtained in the suit in 1603 all 
the co-sharers exoept Karim Bux sold their 
interests inthe lands obtained in that suit 
to the predecessor of the plaintiffs because 
he had borne the expenses of the anit and 
they were unable tore.pay him their shares, 
It appears, therefore, that the so-sharera 
treated this deoretal land as a separate 
entity in certain respects from the remainder 
of the estate, and, in these ciroumstanoés, 
І до not think there is anything inequitable 
in allowing this separate portion of land to 
be partitioned, 

In my judgment the appeal should be 
dismissed with coats. 


Вссхганр, J,—I agree. 


Appeal dismissed, 
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ALLAHABAD HIGH COURT, 
First ÁPPsAL FROM Огғрев, No. 139 оғ 1922, 
January 22, 1921. 
Present: — Mr. Justiee Piggott and 
Mr. Justice Walsh. . 
Tue OFFICIAL LIQUIDATOR or rap.. 
KAYASTH TRADING anb BANKING 
CORPORATION, Lrp.—JupGxgNT- 
DgbTOR— ÁFPELLANT 
versus 
B. SATNARAIN SINGH AND OTHERS — - 
Ресвев HorokRs— RgseoNpENT:, 
Companies Act (VII of 1918), з 282— Attachment of 
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property of Campany—Winding-up, . application for, 
subsequent:to attachment—Sale of property thereafter, 
effect of—Sale, adjournment af— Fresh proclamation, of 
sale, absence of, whether witiates sale— Appeal by Liquida 
tor— Sanction. of Court, whether necessary— Procedure, 


Whare, long, previously, to the presenting . of an 
application for winding-up a Company, . the immove- 
able property belonging to the Company was attached 
in execution .of a decree, and was ultimately sold 
after.a;winding-up order had.been passed and the 
Official Liquidator applied to have the. sale set aside 
on the ground that, under section 232 of the Com- 
panies Act, the salo of the property was a putting 
into force of an execution within the meaning of 
that section : 

Held, that, for the.purposes of section 282 of the 
Companies Act, the execution,was put in force on the 
date the property was attached, and as that date 
was long anterior to the date of the application for 
winding-up, the Sale was not invalid. [p. 763, col. 2.] 

Where properby is repeatedly proclaimed and put 
up, for sale, and no bidders are forthcoming, the fact 
that the sale is | adjourned to, and heldon, a subsequent 
date- without i issuing в fresh proclamation, although 
irregular, does not, in the absence of substantial loss 
suffered by the judgment-debtor in consequence of 
this procedure, vitiate the sale. [p. 764, col. 2,] 

A. Liquidator appointed in a winding-up by the 
Court ought not to appeal in ппу case without the 
permission of the winding.up Court, and ifhe does so, 
he rang considerable risk, in the event of. failure, of 
having! to pay the costs ouf of his own pocket. гр. 766, 
col, 

Fidi appeal from the order of the Digtriet 
Judge, Gorakhpur, dated the 16th of April 


1920. 


Mr. Nehal Ohand, for the Appellant. 
Mr, P, N. Banerji, for the Respondents. 


ventas ¢ - JUDGMENT. 

Pigsorr, 5.—The appellant in this ense 
is the Offieial Liquidator of a Company, 
known as the Kayasth Trading and Bank- 
ing Oorporation Ltd. This Company was 
brought into liquidation on a winding-up 
applieation presented to this Court by a 
ereditor on the 26th of February 1920 and 
windiog-up order was made on thé 29th of 
May 1920., Прай fréviouely to thie, the im- 
mayeabla bropérty belonging to the Company 
with which wa,aré &oneernéd in this appeal 
had been atfaslie at tlie instanes of certain 
oreditors, Daring: thé year 1919 the pro- 
perty, was үө atedlj , _brodlaimed and- put 
up for, 8416, For reasons with whidh we 
are not now sonserned the Court had seen 
ft to бх a reserve price of Rs. 30,0.0 and 
at one sale after. another no one oame 
forward, prepared .to bid thia priae, The 
judgment. debtor, that is to вау, the Com. 
pany, had, in £he meantime, more than once 


representéd - to the Oourt that there was 
а reasonable prospect of their being abié 
to dispose of the property - - to greater 
advantage. by private. treaty. The reason: 
able prise suggested in these various 
petitions to the Court was from Rs. 35, 00) 
to Rs, 40,000; bn& as а matter {f faob 
the Company, althongh allowed a ündaht 
opportunity | by the Execution Court, had 
not suecseded in finding a purshaser рге. 
pared to’ give even аз much as the reserve 
priee of. Re, 30,000 whieh had. been fixed 
for the austion-sale. Finally, the property 
stood advertised for sale on the 26th of 
February 1920, the very day on whieh the 
winding: t up Drosssdings were initiated by 
the presentation of а petition on fhe part 
of another ereditor, in this Court. Onee 
more, there was no bidder prepared to 
offer thé reserve price and the amin кё. 
ported aesordingly. The Court's order on 
his report was that the deeree-holder be 
allowed 14 days within whieh to make some 
further applisation, Oa the lst. of March 
1920, however, the Court received from the 
Special Manager, Court of Warde, who iè 
now the’ principal respondent to this appeal, 
а communication expressing his willingness 
to pay Rs. 32,000 for the property under 
attachment, On this the learned District 
Judge fixed the 3rd of March 1920 for 
auotion-sale, No fresh proslamation was 
issued and we understand -that no bid was 
reseived exoept the respondent's . bid of 
Rs. 32,000, The sale was eoneluded upon 
this basis and has since been eonfirmed by 
the exesution Court, in spite of protests 
by the judgment- debtor, The appeal befora 
us is against the order confirming the sale, 
or the order overruling the judgment- debtor’s 
objestions to the sale, Two diatinst points 
are taken, one, under the Code of Civil 


Proeedure, and one under the . Indian 
Companies Act. We may také them in 
this order. 1t is sontended, that the learned 


District Ju?ge in fixing ihe, (8rd o£. Marah 
1920 for the gusfion gala, without issuing 
a fresh proolamation, sommitted a material 
irregularity and that, by reason of. this 
irregalarity, the appellant has suffered sub- 
stantial loss. In the view whioh we take 
on the question of substantial loss, if is 
not really necessary for us to disonss the 
question of the alleged irregularity at any 
length. We may say simply that, in oup 
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opinion, there was an irregularity eommit- 
ted in this matter. As we look 'at the 
point, the order aotually passed by the 
execution Osart’ ой" the 26th of February 
1920: was in ейеві ап order adjourning 
the sale sine die. - No doubt, in passing 
hia subsequent order of Marah the Ist, 
1920, the learned Distrist ‘Judge was 
actuated simply by a laudable desire to 
fave the executing creditors from having 
to pay fresh proclamation fees, whieh théy 
had’ fruitlesely done over and over "again 
in the sourse of the previous year. We 
think, however, that, as a striet point of law, 
his powers of adjournment were exhausted 
-Dy the order of the 26th of February 
1929 and that his order of Maroh the 
Ist, 1920, was really an order fixing а 
new date for the sale and that a pro. 
elamation should have been issued. We 
feel, however, perfestly ‘satisfied that no 
substantial loss was suffered by the judg» 
ment-debtor in consequence of this prosedure, 
The ease in fayour of the alleged sub- 
stantial loss begins and ends with the fast 
that, sinse these proaeedings were ooneladed, 
that is to say, in the month of August 
last, the Municipal | Board of Gorakhpur 
süddenly ваша to’ a resolution that they 
Ra.40,000, Why they should have’ arrived 
at; ‘this resalation in the month of August 
1920, when the property had been- âd- 
verlised for salé over and over again. in 
the year 1919 and sonld then have been 
asquired by any one prepared to bid 
Rs, 10,000 less, it is impossible for usto 
say; but for the purposes of this appeal 
it is quite во оіепё to make the point 
that there is not the slightest reason to 
suppose that, if a fresh sale proslamation 
had been issued in the month of Maroh 
1920, either the Municipal Board of Gorakh- 
pur or any one else would have bid any 
sum in.exeess of the sum of Rs. 32,000 
actually bid and sinse paid by the respond- 
ent. The Munisipal Board of Gorakhpur 
obviously was not prepared in that month 
to pay Rs. 40,000, or any other sum, for 
this property. We, therefore, overrule the 
objestion taken under ‘the -Ocde -of ‘Civil 
Prosedure. ` 

The -point taken under the Companies 
Ast is based upon the-wording of cestion 
232, ‘sonsidered slong with séetioh 168,fof 


the said Ast.. " Ascording to the earlier o£ 
these two sections the winding. up’ proseed- 
ings are deemed to commence at the ‘time 
of the presentation of the petition. In this 
6886, therefore, these proseedings eommeneed, 
within the meaning - of ‘this seation, with 
the presentation of the ereditcr’s ' petition 
to this Oourt on the 26th of February 
1920. "The relevant words under section 232 
аха, the following:— 

"Where any Company .is being wound up, 
any attachment, distress or exeeution put 
in foros without the leave of the Court 
after the commencement of the winding. “Up, 
shall be void.” 

The appellant asks us to hold that the 
sale of the property was a putting in fored 
of an exeaution within the meaning of this 
sestion, The expression whioh we have 
quoted is taken bodily from the English 
Law and is поё altogether reeonsilable with 
the rules of our Code of Civil Ргобейцге 
on the aubjest of execution of desreos. We 
take note of the fact that, in the Companies 
Ast itself, provision is made for two distinet 
soutingensies, The Court to whioh the 
winding-up petition is presented - ean, if it 
sees fit to do so, pass an order the effeet 
of whish would be to suspend all proseed- 
ings, including exesution proceedings, against 
the Company's assets for the period bstween 
the presentation of the petition and: the 
passing of the winding-up order. Secondly, 
on the passing of the winding-up order, all 
proceedings, ineluding proosedings in exeou- 
tion, are automatisally suspended unless the 
leave of the Court be obtained. In the 
present instance, no interim order was passed 
by the Court in charge ofthe winding.up, 
and we may say that on looking into 
the matter we think- it very unlikely that 
any snob- order -would have been passed if 
it had heen asked for, Looking at the 
scheme of the Companies Ast as a whole, 
and -also at the English authorities in 
whieh the expression with whioh we are 
soneerned has been ‘interpreted, we have 
no doubt that the words" any attashment, 
distraint or exeóution put in forse” must 
be considered ав a whole and that in this 
partioular oase the exesution with whieh 
we are coneerned had ‘been “put in force” 


‘within the meaning of this sestion -Jong 


prior to the ‘6th of Febru wy 1920,- It wa 
in’ “fact put in forse for the purposes of thig 
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sestion when this partieular property was 
attashed: This plea, therefore, also fails and 
we dismiss the appeal aosordingly with costs, 
insluding fees on the higher soale, 

With regard to the Official Liquidator, we 
think it fair to say that the point taken 
by him under the Companies Ast was, in 
our opinion, so far arguable that it. was 
not improper for him. to raise it before 
this Court, во that .we see no objection to 
his taking the oosts of this appeal out of the 
assets of the Company. . 

Warsa, J,—l eotirely agree, With regard 
to the point under the Companies Ast, there 
would appear at . first . sight superfisial 
difficulty. in reooneiling section 232 with 
sestion 168 which says, that the winding- 
up shall be deemed to sommense at the 
time of the presentation of the petition, 
and with the provisions vesting in the Court 
the power to stay or to allow exeontion 
proseedings after pressntation of the petition 
or even after the winding-up order. But 
ttese seotions are lifted verbatim from the 
English - -Aot and have been substantially in 
‘forse in England since 1857. It was desided 
by: the English Court of .Appeal in dealing 
‘with the very question now raised before 
us, ав long ago as 1864, that seotion 232 
of the Indian Companies Act of 1913 must 
‘be read with арӣ. controlled by sestions 169 
‘and 171. In addition to that, in applying 
this law to, Indis, . it must. be noted that 
ihe words "putting in forse” are not atristly 
applicable to the machinery for issuing 
‘execution in this eountry. After all, they 
really mean no more than putting in mo- 
tion, and it kas been decided in England 
‘that where the writ for possession has been 
"handed to the Sheriff or the Sheriff. has 
actually entered, exeeution has been "put 
„іп foree" within tbe: meaning of that sec- 
‘tion. Moreover, if the matter had some 
'before me sitting as the Judge in winding- 
mp and there had been an applieation by 
‘the: Company either before the  astual 
“windidg-up order, or after it to stay further 
‘proceedings by the deoree-holder under this 
deoreo, I am quite satisfied, after examin- 
ing the authorities on the subjeot in England, 
that it would have been my duty to have 
allowed the execution to  proseed. For 
example, where a oreditor has issued exe- 
zoution bona fide, that is to say, applying 
"that term to India, has applied for exeau- 
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tion, whiah in tbis case he did as long 
ago as 1917, and the Sheriff has been put 
in possession before the presentation of the · 
petition, the oreditor will not, exespt under 
exceptional eireumstanaes, be restrained from 
selling. If а sale were shcwn to be likely 
to be ruinous to the good will or assets of 
the Company the oreditor would, according 
to the English prastias, be restrained from 
selling but allowed a first charge on the 
assets of the Company in the winding-up 
for his debt and eosts as а oondition of 
granting the stay. It has further been held 
that, where a Company has vexatiously 
delayed its ereditor so that he could not 
obtain а deeree before thé presentation of 
the petition and had to issue exeoution 
after the winding-up had taken place, 
nonetheless he has been allowed to proceed 
with his exeoution. Secondly, while agreeing 
with what my brother has said about the 
costs in this ease, I would draw attention 
to the resognized praostise with regard to 
Liquidators, who are offisers of the Court, 
and not ordinary litigants at all, that a 
Liquidator appointed in a winding-up by the 
.Court ought not to appeal in any oase 
without the permission of the winding-up 
.Court, and if he does so, he runs воп: 
siderable risk, in the event of failure, of 
having to pay the costs out: of his own 
тан. 
Appeal dismissed. 


MADRAS HIGH COURT. 
Szconp Оу APPEAL No, 345 оғ 1919. 
Marsh 4, 1920. 
Present:—Mv, Јавііве Sadasiva Aiyar and 
Mr, Justice Spenser. 
| ANGAMUTHU AND UTHERS— DEFENDANTS 

' Nos, 5,6 AND 2— APPELLANTS 
versus 
RAMALINGA PILLAI alias 
RAJAMANI PILLAI, мїнов, BY віз 
NEXT FRIEND AMIRTHALINGAM PILLAI 
AND OFHERS—PLAINTIFES AND DHENDANTS 


Nos. 1, З AND 4— RESPONDENTS, 
«. Trust, charitable — — Hereditary , trustees, right of, to 
appoint managing trustee—Appeul, second~—Objection 
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not raised in written statement, whether can be raised, 
in second appeal, . 


: Where there are several hereditary trastees of a, 
und charitable trust, there is nothing improper 
n one of them being appointed as managing trustee 
for certain purposes "by the other trustees, though 
so: faras acts like the institution of suits, etc., 
are concerned, they mustall bé parties and must 
act after mutual consultation. Гр. 769, сої. 1.] 

A defendant is not entitled in second. appeal to 
vaise an objection which he omitted to raise in his 
written statement. Гр, 769, col, 1.] 


Second appeal against the decree of the 
Oourt of the Temporary Subordinate Judge, 
Cuddalore, in Appeal Suits Nos, 14 and 15 of 
1917 (Appeal Suits Nos. 167 and 154 of 1916 
respestively on the file of the District Court, 
South Arcot), preferred against the deeree of 
the Conrt of the Additional District Munsif, 
Villupuram, in Original Suit No, 230 of 1915, 
(Original Suit No. 551 of 1914 on the file of 
the District Munsif's Court, Cuddalore.) 


FAOTS appear from the judgment, 

, Mr. K. Balasubramania Aiyar, for the 
Appellants.—There was no notices to quit, 
Any way, the plaintiff alone could not deter- 
mine the defendant's tenaney without getting 
the other truatees to join him. It is necessary 
that all the trustees should aot together in 
suoh an important matter as the resovery of 
possession of trust properties. The essence 
of their function is that all of them should 
ast jointly in any matter relating to the 
trust after mutual consultations, 
irustes cannot substitute his diseretion for 
that of his oo- trustees. 


The division of management is invalid as 

it has the effest of spliting up responsibility 
such з division cannot be made in the oase 
of publis trusts, Selhuramaswamtar v, Meru- 
swamiar (1). 
' Mr. T. E. Venkatarama Sasirt, for the Re- 
pondents.—The question of want of notice 
was not taken in the lower Court though the 
plaintiff averred that he gave notice in his 
plaint. 


Notise to quit ia a formal. — and does 
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not involve the exercise of diseretion where. 


а trespasser has to be evicted. Joint sotion 
and mutual sonsultation are nesessary only 
in graver matters affesting the trust. 

* (1) 48 Ind, Oas. 806; 41 M. 296 at p. 803; 7 L. W. 
22; 4 P. L. Wi 91 84 M, L. J. 130; 1 A. L, T. 118; 27 


О, L. 1, 231; 22 0. W. N, 467; 20 Bom. L. В. 614; 45 
-L A. 1(P, 0), 
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The division of management among trusteea 
is not illegal. Raja Ram v. Ram Bhoy (2), 
The observations of the Privy Conureil in 
Sethuramaswamtar v. Meruswamtar (1) are 
not opposed to this view, The razinamah was 
further sanctioned by Court as benefisial to 
the parties. 

. JUDGMENT. 

SADABIYA Á1Yag, J.—The defendants Nos. 5, 
6 and 2 are the appellants. The plaintiff and 
defendants Nos. 5 and 6 were minors when this 
suit was brought. The plaintifi’s adoptive 
father, Srinivasa Pillaj, and the father of the 
defendants Nos.5 and 6, Annamalai Pillai, 
were ao-trustees of the plaint choultry obarity. 
The trusteeship seeme to have been heredi- 
tary. As regards this eustom of hereditary 
irusteeship 1 quoted in Subramania Atyar v. 
Lakshmana Goundan (3) a learned writer who 
recently said: “The error of decadent India 
has been to lay too much stress on the law 
of heredity in connection with national 
organsization, to aseert loudly with false 
claims of degenerate pseudo-religion and 
pseudo-science that that law is the sole 
arbiter of  pseudo-physioal type, and to 
forget, to ignore and refuse recognition 
now altogether in theory to the equally 
important and equally operative law of...the 
effests of Individual Tapas,’ Further on, 
I remarked ір that case, “the fondness for 
introdusing the hereditary principle even in 
such matters ав succession to trusteeshipa, 
впосеввіоп to priestly functions in a temple 
and even to the function of a ccok or garland 
weaver ina temple has been due to this 
perverted and grossly exaggerated worship 
of the hereditary prineiple which ів the bane 
cf the modern easte system," However, 
having this anomalous principle of law 
recognizing hereditary trusteeship to work 
with, it is no wonder that inconveniences 
arise when the holders of sush offises become 
numerous in the course of hereditary suooes- 
sion or when they are minors as in this sage, 
To get rid of such insonvenienoes, the Courts 
had to employ their ingenuity ; and they have 
held that arrangements which, assording to 
the striet law regulating trusts may not be 
treated as sound, are not improper when we 
have todeal with these hereditary truateeships. 

(2) 18 Ind, Cas. 77; 24 MP. L, J. 76; 18 M, L. T. 
106; (1918) M. W. N, 176. 


(3) 54 Ind. Cas, 177; 27 M. D. T, 11; (1919) M, W, 
N. 899. 
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16 appears from the findings of the lower 
Appellate Court that the two former trustees, 
namely, the plaintiff's father and the father of. 
the defendants Nos 5 and 6 were, fór sonveni- 
enos of management, agreed eash to be sole 
manager of half a dozen out of the dozen or 
50 shops belonging to the trust. The present 
suit is for the resovery of possession of two 
of these half, a; dozen shops whieh the 
plaintiffs father was separately managing. 
They had been leasad in 1898 under Exhibit 
G- to the lst defendant, the rent deed having 
been executed in favour of both the trustees. 
The plaint, ав I understand it, alleged that 
the plaintiff's father alone had been reseiving 
the rents of those two ‘shops nofwithstand. 
ing, that the doenment was exeeuted in 
favour of both trustees just as the father of the 
defendants Nos. 5 and 6 was reseiving the 
rents of other shopsseparately by arrangement 
between the two trustees. Till 1909, the first 
defendant was reeoguizing the vlaintifi's 
father and the plaintiff's guardian was 
entitled to receive the rents and was paying 
them the rents. Then he wanted the right 
tio hold the shops in possession thereafter, no 
longer as a tenant but as a usufrnotuary 
mortgages. In the year 1910, therefore, under 
Exhibit T, whioh was exeauted by the 
father of the fifth and sixth defendants (the 
plaintiff's father having then died), he ob. 
tained the shops as usufruotuary mortgagee. 
That mortgage has been found by the lower 
Courts to ke invalid against the trust, The 
plaint alleges that the first defendant there- 
after has been withholding the rent and, 
notwithstanding notiae given to the defend- 
ants to quit, they have not given up posses- 
sion, The first defendant has assigned over 
his mortgage-right (whicb, as I said, is worth 
nothing) to the sesond defendant and remain. 
ed ex parte iu this litigation. The second 
defendant did not deny the allegations in the 
plaint that the first defendant was attorning 
to the plaintiff's father till about 1909 and 
paying rents for these shops to them nor 
the fact; that notice to quit was given, 
He relied upon the authority cf this usufruc- 
tuary mortgage in favour of the first 
. defendant exeeuted by the father of the 
defendants Nos. 5 and 6 and assigned over to 
the sesond defendant, 

` The lower Appellate Court decidad the cease 
on these pleadings and оп the fasts found 
by it in favour of the plaintiff, One fact more 
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has to be stated, namely, that in 1911 а 
snit: was brought by- the - plaintiff: against 


, his father's elder brother (the father’ of the 


defendant's Nos. 5 and 6) who died- pending 
the suit and against other persons in. respect 
of some other shops. In that suit, the 
guardian of the plaintiff and the guardian 
of the defendants Nos, 5 and 6 with.the per- 
mission of the Court, entered into a 
razinamah in January 1913, Exhibit B, 
whereby among other things, ib was agreed 
that the two guardians of the platntiff an 
the defendants Nos. 5 and 6 should receive the 
rents of separate shops just as the fathers 
of the minors had been doisg previously, 
О}? course, the guardian of the plaintiff was 
not intended to receive the rent after he 
ceased to be the guardian of the plaintiff, 
that is, after the plaintiff attained majority. 
As 1 understand the razinumah, it was to 
bain forse so- long as all the minor parties 
to it represented: by their respective guar- 
dians remained minors. The Oourt evi- 
dently thought that suoh a razinamah was 
in the interests of thé minors and was not 
against the interest of the institution, Tt 
was, howaver, argued that sush’ а division 
of management (whioh, of course, did not 
absolve the managers from joint and- several 
liability tö the endowment, for aste of 
malfeasanes or misfeasauoe by any of the 
managers) was invalid and sould” not 
ba recognized. There seems to be Bome 
support afforded to this sontention in “the 
observations of their Lordships of the 
Privy Ооппо in Sethuramaswimtar v, Meru» 
swamtar (1), where their: Lordships seem 
to be inclined to sonfine sush a division of 
management to private and family truste, 
whether religious or  oharitable. In Raja 
Ram v, Ram Bhoy (2) Benson and Sundara 
Aiyar, JJ., no doubt held that such” а 
division of management (even a division 
of properties for management) was not 
improper ‘in the case of publio charitable 
trusts also like the present, As I think 
that the decree: of the lower Appellate 
Court, if ‘the other contentions ‘of "the 
appellant are found against, might be modi- . 
fied by giving: a desras with possession to 
the plaintiff’s next friend on behalf of all 


‘the trusteés ineluding the Afth defendant 


who has now become a major and. the sixth 
defendant -who is now under the guardian. 
ship of the fifth defendant (as ao trustees of 
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the institution) it is 
press any final opinion 
ther Raja Rom v. Ram Bhoy (2) must be 
deemed to have been overruled by the 
observations of their Lordehips of the 
Privy Council in Sethuramaswamiar v. Meru- 
swamtar (1) already referred to. As to the 
other objections raised by the second defend. 
ant, he is not entitled fo raise it in 
second appeal'as he has not denied the 
plaint allegation of notise to quit. Even 
assuming that he is entitled to notiee to 
quit, I thirk that when the first defendant 
obtained his mortgage, and professing to 
hold under that mortgage assigned itover 
to the second defendant, he repudiated his 
status as tenant and was not entitled to 
notise to quit and his assignee tbe second 
defendant standing in his shoes was a 
fortiori not also entitled to notiee, However, 
even if they were entitled to notice, what 
has not been denied in the written state- 
ment ought to be treated as admitted. 


“As regards the question whether the 
notice given by one of the trustees is »uffi- 
sient, I do not think there is anything 
improper in one of the several trustees 
. being appointed as maraging trustee for 
sertain purposes by the: other trustees 
though so far as aots like the inatitu- 
tion of suits, ete, are sonserned, they 
must all be parties and must aot after 
mutual eonsultations. As regards the oases 
in which it has been held that, ina matter of 
diseretion, one trustee oannot aot without 
sonsulting the others I do not thiok those 
eases apply to matters where no question of 
diseretion is involved.  Disoretion has to be 
used ав regards the propriety of redeeming a 
Kanom of the trust properties or renewal of 
а mortgage and other similar acte, but no 
sush question of disoretion arises where, in 
the interests of the trust, a trespasser has to 
be ejected, 


In the result, I would confirm the decree 
of the first Court with the modifioation that, 
instead of plaintiff, the words “plaintif and 
fifth defendant for himself and as guardian of 
the sixth defendant” shall be substituted and 
that, instead of “defendants,” it shall be 

“deféndanta Nos. 1, 2, Запа 4. Also, after 
the-words ' ‘plaintiff and fifth defendant on 
behalf of himself and as guardian of sixth 
defendant” and “as trustees of the institu. 


49 


on the question whe- 
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tion.” The appellants will pay the plaintiffs 
eost in the second appeal, 

Spencer, J.—I agrea to the proposed 
modification of the decree. I also agree 
with my learned brother that in other 
respeats the appeal sFould ba dismissed with 
возів. It was asserted in the plaint and not 
denied in the written statements that the 
first defendant was paying rent at Rs, 3 
a month till 1909 and that he had not 
paid 16 subsequently. It was also found by 
the Distrist Mansif that the usufruetuary 
mortgage-bond  exesuted by the father of 
defendants Nos, 5 and 6 in favour of the first 
defendant of whioh the sesond defendant 
obtained an assignment was not binding on 
the plaintiff, and this finding was not son- 
tested in the arguments before the lower 
Appellate Court, This ia sufficient to dispose 
of the oase of the first and second defendants, 

Three main objections were raised on 
behalf of the appellante, who are defendants 
Nos. 2, 5 and 6 represented by the same Vakil, 
They are, (1) that the plaintiff was not com- 
petent to determine tbe tenaney without the 
сопвоггепве of defendants Nos. band 6 who 
are oo-trustees, as trustees are bound to aot 
together in such matters as recovering pro-- 
perties belonging to the trust; (2) that as 
regards the razínamah, Exhibit В, the 
guardian of & minor trustee cannot enter into 
an arrangement for the management of a 
trust estate whieh involves the exeraise of the 
personal disoretion of the trustees ; and (3) 
that there was no valid notice to quit for the 
determination of the ist defendant’s tenaney. 

As regards the first objestion, there is tha 
authority of a oase in Raja Ram v. Ram Bhoy 
(2), where it was held that there was 
nothing illegalin an arrangement among the 
hereditary trustees of a charity that eaeh 
should be in exclusive possession of different 
portions of the trust properties for the separate 
management and acsounting for tha income 
withont any diminution of their joint res- 
ponsibility for the proper dissharge of their 
duties as regards the whole eharitable ine 
stitution. This authority has not, so far as 
Iam aware, been shaken by any subsequent 
The Privy Council desision in 
Ramanathan Ohettt vy. Murugappa Ohettt 
(4) which gave sanotion*to an arrangement 

(4) 29 M. 283; 100. W. N. 826; 88 I, A. 189; 1 М, 


L. T. 377; 8 A. L. J. 707: 4 O. L. Ј, 189, 16 М. І. 7, 
260; 8 Bom, L, Ri 498 (P, 0). 
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for the management of a temple trust by 
terms is not opposed to Raja Ват v. Ram 
Bhoy (2). I do not mean for a moment to 
suggest that any amount of sonsent would 
justify the sanstioning of а transaction that 
would be opposed to public polisy : but there 
is nothing in the terms of the arrangement in 
the compromise to suggest that this separate 
management of a certain number of shops 
-was sontrary to publie policy. Sethurama- 
swamtar v. Meruswamiar (1) was a oase of 
administration of eertain religious sharities 
by the bead of a mutt. Their Lordships of 


the Privy Council in their judgment make a - 


distinction between private sharitier, that ie, 
endowments for the eharities of a family 
idol and certain endowments sugh аз thcse 
involved in that suit. They observed that 
Indian Courts’ had no jurisdiction to settle a 
asheme the effest of which would be to take 
away the sole power of management from the 
eldest son of the last head of the muit., I 
ean seo no analogy between the position of 
the head of a muft and thatof the trustees 
who sre managing the eharity concerned in 
this suit, so that desision has no bearing on 
the facts of the oase before ue. Secondiy, as 
regards the raz/namah, Exhibit В, it reseived 
the sanotion of the Court and was embodied 
in the deoree in Original Suit No. 211 of 
1911. Even ifthe guardian of a minor ia 
not oapable of exersising that degres of dis- 
eretion whioh is nesessary for the purpose of 
eonsenting to а compromise, it has been held 
that & Court oan supply the defest arising 
out of the minor’s ineapasity and, therefore, 
. wheu the Distriet Munsif gave his sanction 
to the racinamah deeree, the appellants’ 
objestion aa to the guardian’s sapasity to aot 
for the minor trustee is no longer tenable. 
Lastly, on the question of notise, the first 
defendant did not objeot to the want of 
notice, In paragraph 14 of the plaint, the 
plaintiff asserted that һе had given two 
notices demanding delivery of possession cf 
the shops. There is no denial of this asser- 
tion in the written statements. This objeo- 
tion, therefore, ako fails. 
М, €, P. 


Decree modified, 
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ALLAHABAD HIGH COURT, 
Seconp Civin Arrear No. 1271 or 1918. 
January 27, 1921, - 
Present: —Mr, Justise Piggott and 
Mr, Justice Walsh. 
PARAM HANSMAN TEWARI AND 
ANOTHER— DEFERDANTS—~-APPELLANTS 
versus 
DASRATHMAN TEWARI AND ANOTRER— 


PraINTIFF8 — RESPONDENTS. 

Agra Tenancy Act (II of 1901), ss, 4, 58, 63—Juris- 
diction of Civil and Revenue Courts—Suit for possession 
of pasture land, nature of—Ejectment—Revenue Court, 
jurisdiction of. 


A suit for possession of land of which the defendant 
had the use for grazing cattle and for arrears of rent, 
is in effect a suit for ejectment against a tenant who 
is such by reasonof his enjoying a right of pasturage 
in respect of the land, and as such the suit is 
cognizable only by a Revenue Court, [p. 771, col. 2; 
P. T2, col. 1.] 

Second appeal, from а deoree of the Addi- 
tional Subordinate Judge, Gorakhpur, dated 
ihe 12th August 1918, modifying a deoree of 
the Munsif, Deoria, 

Mr. JU. 8. Ba;pat, for the Appellante, 

Mr. S. P. Ghosh, for the Respondents, 

JUDGMENT. — This suit was brought in 
the Court of the Munsif of Deoria. The 
plaintiffs olaimed, between them, to be the 
holders of the proprietary rights in respest 
of a particular plot of land 16 biswas in area. 
They said that this land had never been 
brought under cultivation, but grew from 
year to year а crop of tall grass known losal- 
ly as Khar. They alleged that the defendants 
bad the use of this plot of land for many 
years by grazing their oattle over it, and 
cutting the tall grass if they saw fit to do во, 
They elaimed that the defendants' enjoyment 
of this land gave them no status higher than 
that of a licensee, although they admitted 
that rent was annually paid by the defend. 
ants, Bringing the suit, therefore, in the 
Civil Court, they claimed a decree for pos- 
session and arrears of rent for three years at 
the rate of Rs. 5 a year, The defendants 
pleaded that the suit as brought was not 
sognizable by the Civil Court, but should 
have been brought aa a suit for the ejestment 
of a non ceeupaney tenant in the Court of an 
Assistant Collector. They raised other 


.pleadings upon which issues were framed: 


regarding the length and nature of .the 
defendants’ possession, the amount of the rent 
and the necessity or otherwise for the issue 


. of notice by the plaintiffs to the defendants 


* 
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prior to the institution of a snit for ojestment. 
The Court of first instance found in favour 
of the plaintiffs on every point, except as 
regards the amount of the rent, and passed 
a deeres in their favour for possession over 
the land by ejestment of the defendants and 
for three years’ rent at the rate of Re, l a 
year, In appealthe Additional Subordinate 
Judge has held that the elaim for arrears of 
rent was not maintainable in the Civil Court, 
but that the claim for possession by ejest. 
ment of the defendants was so maintainable, 
and had been rightly desreed. He amended 
the decree of the first Court acsordingly. 
The appeal before us is against the desision 
of the lower Appellate Court. Various points 
have baen taken and arguad with mush 
keenness, It is contended that the land in 
suit isin faot held by the defendants for 
agrisnltural purposes within the meaning of 
gestion 4 elause (2) of the Leal Tenaney Aot, 
II of 1901. Further, that whether this 
ba so or not, the defendants have been pay- 
ing rent on assount of rights of pasturage 
within the meaning of the definition of the 
word " rent ” in clause (3) of the samesection, 
and are, therefore “tenants” within the 
meaning of elause (5). From this it is further 
argued that, if the defendants be held to be 
tenants upon this basis, they oan only be 
'non-ossupansy tenante, and are, therefore, 
liable to ejestment, if at all, by means of a 
suit brought under seetion 63 of the afore- 
said Tenanoy Aot, read with &eotion 58, of the 
same. If the suit is one which should have 
been brought in the Court of au Assistant 
Collector the sognizansce of the Civil Court 
ia barred by section 167 of the same Tanancy 
Act, А farther point has been taken that 
the position of the defendants is in any oase 
not that of mere licensees, that they have а 
preseriptiva right to the enjoyment of this 
land which eannot be revoked at the will and 
pleasure of the plaintiffs and that, if the suit 
is treated as one sognizable by the Civil 
Court, then it із & suit against lessees, so 
that notice was necessary under the appropri- 
ate provisions of the Transfer of Property 
Ast, IV of 1882. This case has bean 
referred toa Beneh of two Judges because 
of a sorfliet of authority in this Court on the 
question of the definition of agricultural land 
and as to the effest of sestions 58 and 63 of 
the Local Tenansy Ast. The authority of Mr, 


` 


Justicg Chamier in Abdul Qiyum v, Fida 
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Husain) (1) is quoted for the proposition that 
а suit against atenant of grazing land or 
in respest of өјевішепё from land solely used 
for the purposes of pasturage is not entertain- 
ble by the Revenue Court. This deeision is 
based on an older desision by the same 
learned Judge, which was not called in ques- ` 
tion before him in Abdul Qayun v. Hida 
Husain (1), and that again purports to follow 
a reported case of the Board of Revenue. 
Mr. Justiee Chamier obviously read seation 
51 of thé Tenancy Aot asif the words " from 
his holding" were to be understood after the 
word ‘“ejestment” from the previons section. 


. He says, in the вазе in whiah he first dealt 


with this question, that both sestions 57 and 
58 obviously refer to ejestment from a hold- 
ing. There is alear authority of this Court 
to the contrary in the deoision of a Banoh of 
two Judges as Rameshar Singh v. Madho Lal 
(2). Acoording to the practise of this Court, 
the desision of a Benah of two Judges should 
be followed rather than that of а single 
Judge, if there appears to be sonflist between 
them. We agree, moreover, with the reason- 
ing of Mr. Justice Hyves in Rameshar Singh 
v. Madho Lal (2). One thing seems to be 
put quite beyond question by the wording of 
the definitions of the words "land" and 
“tenant ” in sestion 4 of the Losal Tenansy 
Aet, II of 1901, and this ie, that a man 
may be a “tenant”, subjest to the provisions 
of that Aot, without being the tenant of a 
" holding". It seems olear, therefore, that we 
ought not to import into seotion 58 of the 
Tenaney Act any reference to a “holding” 
from the previous sestion. On the general 
principle» governing the interpretation of 
Statutes, the more correct view would seem 
to be that the omission of all referense to a 
* holding " in &eation 58 was intentional, and 
was due to the fast that the framers of the 
Aot recognized the point to whioh we have 
already called attention, namely, that a non. 
ossupanoy tenant need not nesessarily be the 
tenant of a holding. Tae desision of the 
Board cf Revenue, whioh weighed with Mr. 
Justios Obamier, proceeded upon a very 
peculiar and unusual state of faets and we 
very much doubt whether it sould be applied 
toa ease like the present, where the defend- 
ants are in the enjoyment for grazing purposes 


(1) 30 Ind, Cas. 551; 13 A. L 


854. 
(2) 62 Ind, Cas, 121; 17 A. L. J, 911; 42 A, 36, 
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of aspesified and limited plot of land. It 
is clear, moreover, from the recital of the facta 
in the judgment of Mr, Justice Ryves in the 
ease of Bameshar Singh v. Madho Lal (2) 
that the Board of Revenus is quite prepared 
to entertain a suit in ejeotment against a 
tenant who is sueh only by reason of his 
enjoying a right of pasturage in respest of 
a particular area, We do not say that the 
question is altogether free from difficulty, 
but both the weight of authority in this Coart 
and our own opinion ав to the sorreet: ioter. 
pretation of seotion 53 and of the definitions 
iu sestion 4 of Іова Aot, 1I of 1901, are 
elearly in favourof the appellants. On this 
ground alone the order of the lower Appellate 
Court should be set aside. It seems, іп any 
ease, а wholly anomalous and undesirable 
resnlt that the plaintiffs should be referred 
to one Tribunal for the decision of a claim to 
rent in respeet of this land and to a different 
Tribunal in respeot of their olaim to posses- 
sion over this land We, therefore, allow this 
appealand set aside the deoisions of both the 
Courts below and, giving effeot to theob- 
jestion of the defendants on the question of 
jurisdietion, substitute for the deereecf the 
first Oourt an order returning the plaint for 
presentation toa Court having jurisdiotion, 
namely, the Court of an Assistant Colleotor. 
The appellants are entitled to their sosts of 
this litigation. 

: Appeal allowed, 


LAHORE HIGH COURT. 

Letrers Parent APPEAL Мо, 50 or 1919. 

Oatober 11, 1920. 

Present:— Mr, Juaties Ohevis and Mr, 
Jnstiee Seott: Smith, 
PARMESHRI DAS AND axctHER— 
PLAISTIFFS-— APPELLANTS 
versus 
FAKIRIA AND orHexns—Derenpants— 
RE3PONDENTS, 

Civil Procedure Code (Act V of 1908), O. VII, r. 6, 
scope of —Limitation, ground of exemption from law of, 
stated in plaint— Another ground, whether can be subse. 
quently relied on, 


The provisions of Order VII, rule 6, of the Civil 
Procedure Code should be construed in a reasonable 
and liberal spirit and where the plaint in a suit 
Goes not state the ground of exemption from the 
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law of limitation, the Court should, вате іп very 
exceptional ciroumstances, allow the plaintiff to 
amend his plaint by adding the ground of exemption. 
[р. 778, col 2.] > 

Where a ground of exemption from the law of 
limitation is stated in the plaint, the requirements of 
Order VII, rule 6, are eatisfied, but this does not 
preclude the plaintiff from taking another ground to 
get over the bar of limitation, if ho believes that the 
latter is the truo ground. [p. 778, cols. 1 & 2.] 

Appeal from the decree of Mr. Justice 
Abdul Raoof, dated the 19th November 
1919, reported as 59 Ind. Ons. 71, affirming 
that of the Distriet. Judge, Hoshiarpur, dated 
tbe 28th. April 1914, dismissing the plaintiffs’ 
slain. 

Mr. Fakir Chand, for the Appellants. 

Mr, Nanak Ohana Pandit, for the Respond- 
ents. 

JUDGMENT.—The facts of the oase 
out of whish this present appeal arises 
are given in the judgment of Raoof, J., 
dated the )9th November 1919, in Civil 
Appeal No. 1426 of 1919, and in the order of 
the Full Beneh in the present appeal, dated 
the 2nd June 1920*, 

The Trial Court and the District Judge 
held that the plaintiffs’ suit for possession 
of the land mortgaged was barred by 
time and by the provisions of Order II, 
rule 2, Oivil Prosedure Code, Raoof, J., 
held that the suit was barred by Order 
M, rule 2, Civil Prosedure Code, and 
upheld the orders of the lower Courts on . 
that ground alone without deeiding the 
question of limitation. The Full Bench . 
of this Court having held that tbe suit is 
not barred by Order IJ, rule 2, it remains 
to decide whether it is barred by limitation. 
We proeeed now to deside this point. Я 

The plaintiffs in their plaint said that 
the suit was in time on sesount of certain 
payments alleged to bave been made by 
the defendants, bnt the Courts below beld 
that there payments were not proved, in 
the lower Appellate Covrt the plaintiffs 
further urged that the defendants’ admis- 
sion їп their written statement, dated the 
25th June 1£06, in the former soit was 
an ackvowledgment of laibility within the 
meaning of section 19 of the Limitation 
Ast which saved limitation. The District 
Judge, however, said that this was not 
mentioned in the plaint filed in the present 
suit вв: і ought to have been in aesordenee 
with the provisicns of Order VII, rule 6 


Egee 50 Ind. Oas. 71—LEd-) 
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Civil Prosedure Code. He relied on Gobinda 
Mal v. Sania (1) and, holding that this 
admission sould not Бе relied upon in 
arguments, agreed with the Trial Court 
that the suit was barred by time. Gobinda 
Mal v. Santa (1), followed Jogeshwar Roy 
v. Rai Narain Mitter (2) and held that 
under Order VII, rule 6, Civil Prosedure 
Code, the plaintiffs were bound to show 
in the plaint the grounds upon whioh 
exemption from the law of limitation was 
slaimed and that, as there wasno mention 
in the plaint of the alleged soknowledg- 
ment of liability by the defendants, plaint- 
їз aould- not be allowed to rely on if, 
It was pointed out in the course of the 
judgment (see page 295 of the record) 
that in that oase the plaint did not even 
remotely suggest that any acknowledgment 
of whatever description had been made 
by the defendants so as to make sestion 
19 of the Act applicable, The Judges, 
therefore, had no hesitation in following the 
prineiple underlying the Caleutta ease. 
The present oase is distinguishable, inasmuch 
as one ground of exemption was mentioned 
in the plaint, and, therefore, the vrovsions 
of Order VII, rule 6, Civil Prosedure 
Code, were somplied with, In Hingu Miah 
v. Heramba Ohandra (3) it was pointed 
ont that the ease of Jogeshwar Roy v. 
Raj Narain Mitter (2) did not lay down 
any inflexible rule of Jaw, and 16 was 
held that if the plaint shows the ground 
of exemption the requirements of the 
Oode' were satisfied, but ‘this does not 
preelude the plaintiff from taking another 
and an insonsistent ground to get over 
the bar of limitation if he believes that 
the latter is the true ground; and the 
Court allowed the plaintiff to urge that 
the suit was not barred by limitation for 
a reason different from the one assigned 
in the plaint (see page 147%), А ruling 
to the same effest is that in the ease 
of Yakub Ebrahim Sayani v. Bat Rahtmat- 
bat (4), where it was held that where a 
plaintiff does satisfy the requirements of 
sestion 50 of the Civil Prosedure Code of 
1£89 by stating what is in his opinion 

(1) 28 Ind Cas. 44t; 83 P. Б. 1914; 282 P. L, R. 
1915: 19% P. W. R. 1914. 

(2) 810. 185; 80. W. N. 168. 


(8) 8 Tnd. Cas. 81; 18 C. L. J. 139, 
(4) 10 B 10 Bom. L, R. 246. 


"Page of 18 C, L, J.—[Ed.] 


INDIAN OASES, 


‘statement, 


778 


the ground upon whish he intends to get 
over the bar of limitation he onght not to 
be prealuded from taking another and not 
inconsistent ground should he be later 
advised that the latter is the true ground. 
Jogeshwar Roy v. Ha? Narain Mitter (2) 
was dissented from іп Ram Sukh Das v. 
Ghulam Muhammad (3), where it was held 
that the provisions of Order VII, rale 6, 
should be eonstrued in а reasonable and 
liberal spirit and, save under very oxeep- 
tional sirsumstanoces, the Court of first instanea 
should allow the plaintiff to amend his 
plaint so as to state the ground of ex- 
emption from tbe law of limitation, 
Jogeshwar Roy v. Raj Narain Mitter (2) 
and Gobinda Val v. Santa (1) were dis. 
tinguished. In опг opinion, the present 
esse is also distinguishable from the two 
latter sases. Here a ground of exemption 
was stated in the plaint, though the 
plaintiffs subsequently sought to rely upon 
another ground. We agree with the inter. 
pretation put upon the law in Yakub Ebrahim 
Sayani v. Bat Hahimatb:i (4) and Hingu 
Miah v. Heramba Ohandra (3) and eonsider 
that the plaintiffs should not be debarred 
from putting forward the admission of the 
defendants. made by them in their written 
statement of the 25th June 19060. We 
mote thata вору of that statement was 
filed in the Trial Court on the 11th January 
1919, the ease being desided one month 
after that date. The list whioh was filed 
with the вору makes it olear that the 
object of the plaintiffs was to show that 
the defendants had admitted the plaintiffs’ 
right to possession of the land mortgaged, 
It is, therefore, elear that in the Trial 
Court they attempted to rely on this 
A perusal of the statement 
sbows that it olearly amounts to an 
acknowledgment of liability within the 
meaning of sestion 19 of the Indian 
Limitation Ast, and the present suit, hay. 
ing been brought within 19 years of the 
date of that aeknowledgment, is within time 
under Artiele 135 of the Limitation Aet, 

It ia also urged by Counsel for the 
appellants that the plaintiffs in the 
previous suit having elested to sue for 
interest only had no right to sue for pos. 
session, and that, when a fresh default 


(5) 48 Ind. Cas. 495; 102 P, R. 1918; 116 P. W. R. 
1918; 120 P. L, R.1918, 
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was made thereafter by the mortgagors, 
a fresh cause of a&etion aserned to them 
and time began to run afresh under 
Artiele 135. We have heard arguments 
oh this point, but having regard to our 
desision that the suit is within time on other 
grounds we find it unnesessary ta deside it. 

Wo веверё the appeal and setting aside 
the order dismissing the plaintiffs’ suit give 
them а deoree for possession of the land mort- 
gaged with eosts throughout against the 
defendants, 


Appeal accezied, 


ALLAHABAD HIGH COURT, 
Ѕесонр Отуп, Арркг1, No. 649 or 1918, 
‘January 25, 1921. 

Present :— Mr, Justice Tudball and 
Mr. Justiee Lindsay. 

SAHEB RAM--DrrENDANT — APPELLANT 
versus 
Musammat GOBIN DI—Ptatntirs— 


RESPONDENT, 
Succession Certificate Act (VII of 1889), s. 4—Suit 
against person who is not a debtor—Succession Certi- 
ficate, whether necessary. 


A succession certificate is not necessary in a suit 
by a Hindu widow against a person for the recovery 
of debts due to the estate of her husband wrongly 
collected by him and withheld from her. [p. 776, 
d a certificate is necessary only where a debtor 
to the estate of a deceased person is sued as such. 
[p. 775, col. 2.1 E 

Second appeal from a deoree of the 
Seaond Additional Judge, Aligarh, dated the 
27th of February 1918, confirming a desreg 
of the Additional First Subordinate Judge. 

Mr, Panna Lal, forthe Appellant, . 

Mr. Banerji, for the Respondent, 

JUDGMENT.—Secsond Appeals Nos, 649 
and 650 of 1918 are between the same 
parties and arise out of the same suit, On 
the 18th of. November 1591 one Har 
Narain executed a mortgage-deed for a 
sum of Rs, 900 in favour of three persone, 
Saheb Ram and his brother, Ajai Ram, and 
their вопёіп Har, Prasad. On the 30th of 
July 1910 Saheb Ram and Ajai Ram brought 
a suit for sale against the mortgagor on the 
basis of the deed. At that time Har Prasad 
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was dead, He left a widow, Govindi, and there 
was one Brij Narain, the son of Ajai Ram, on 
whose behalf a claim’ was put forward by 
Saheb Ram that he was the adopted son of 
Har Prasad. Therefore, he and Musammat 
Govindi were made pro forma defendanis to 
the suit. She applied to be made a 
plaintiff, elaiming to be the heir of Har Pra- 
sad. Saheb Ram took no exception to this 
applisation, in fast, he agreed on the 
condition that she would pay “half” the soets 
of the suit. She agreed to do this and was 
madea plaintiff, An application was also 
made on behalf of Brij Narain to be made a 
plaintiff to the suit and he was made a 
plaintiff but without any condition as to the 
payment of costs. On the 23rd of November 
1911 the suit was dismissed on the ground that 
the whole of the debt had been paid to Saheb 
Ram. Those payments apparently were found 
to have been made in the years 1297 and 1903. 
Har Prasad had died in the year 1892, so 
these payments were made to Saheb Ram 
subsequent to the death of Har Prasad. On 
the 2nd of Desember 1914, Musammot 
Govindi, respondent to the present appeals, 
brought this Suit No. 318 of 1914 to recover 
from Sabeb Ram Rs. 1,950, a half share of the 
money which he had resovered from the mort- 
gagor Har Narain, plus Rs, 1:0 The plaintiff 
claimed that the cause of action had aserned 
to her from the date of the decision of the suit 
when it had some to her knowledge that 
Saheb Ram had oolleeted the money from the 
mortgagor. Saheb Ram raised fonr points in 
defenee— 

(1) He first of all pleaded that he had 
not received the money from the mortgagor 

(2) He next pleaded that the auit was bar. 
red by time, 

(3) He then pleaded that the plaintiff 


` was not, entitled to more than a one-third 


share in theamonnt resovered, and, lastly, 

(4) He pleaded that Musammat Govindi 
was not the heir as Brij Narain was the 
adopted son of Har Prasad and їп his 
presence she had no title, 

During the pendensy of the suit Musammat 
Govindi applied to the Distrist Judge fora 
aussession sertificate to enable her to resover 
this sum of Ra, 1,950 from Saheb Ram as 
being a debt due to the estate of her husband. 
The District Judge granted her a suosession 
sertifisate and she prodneed it in Court. The 


-Oonrt of first instance held against Saheb Ram 


t 
Li 
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on all points exoept one, ¢. e,, as to the shara fo 
which Musammit Govindi was entitled. It 
held that she was entitled to ons third and not 
one-half of the sum rasovarad by Saheb Rim. 
Both parties appealed. Musamnat Govindi 
urged on appeal that she. was entiled to a 
one half share, The defendant pleaded that 
she was not entitled to anything at all. 
Whilst the appeals were psnding, an appeal 
was preferred in the Susoassion Cartificate вазе 
on bshalf of Brij Narain to the High Court 
and, finally, the suocession certificate granted 
to Musammai Govindi was withdrawn, It 
appears that in the year 1894 Saheb Ram had, 
as guardian of Brij Narain, applied for a 
Buosession sertifisate in respaat to other debts 
which were due to the estate of Har Prasad. 
After the desision of the High Court an 
application was made for extension of the 
certifisate of 1894 in respest to a sum of 
Rs. 1,950 whioh was said to be due to the 
estate of the deseased, Har Prasad, under a 
deeree іп а Sait No. 318 of 1914 by the Sə- 
eond. Additional Subordinate Judga of Ali. 
garh. Now, thia desree was the deareo whish 
was passed by tha Court of firat instanoe ia 
this very suit No. 318 of 1914 in favour of 
Govindi against Saheb Ram. On appeal, the 
District Judge held that Musamma! Govindi 
was entitled to a one-half share in the amount 
colleoted by Saheb Ram. He hell that the 
Suit was not time-barred, and that Brij 
Narain was поб the adopted son of Har 
"Prasad. He, therefore, decreed the plaintiff's 
slaim in full and dismissed the appeal of 
Saheb Ram, Saheb Ram now somes to this 
Court. He prastically presses all the sama 
points again. 

It is urged, firatly, that the suoasession 
certificate granted to Musammai Govindi 
having been withdrawn, she is no longer 
entitled to a deores against Saheb Ram. In 
our opinion, sestion 4 of the Susssssion 
Certificate Aot doss not apply to the fasts of 
ths present case. That sa»otion says that, 
“No Court shall pass a deeree against a 
debtor of a deseased person for payment of 
his debt to à person elaiming to be entitled 
to the effacts of the deseasel person or any 
part thereof or prossed upon an application of 
person elaiming to be so entitled, to execute 
agatos anoh a debtor a desree or order for 
the payment of his debt exoept on the produs- 
tion by the person so alaiming of а sussassion 
gartificate, eto,” In the present oase Musam- 
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mat Govinli is ganing nob a dabsor of the 
eitatas of her husband bat а parasan who has 
wronzlally e»llest31 dabis dus t» that estate 
апі із holding tham as against har, Tha 
asllastion of tha dabis was mile long after 
tha dath of Hir Prand, Таз moa3y in 
Saheb Rim's hands із daa 62 the hoir of Har 
Prasad bat Saheb Rim in no вэпзә ean ba 
said to hava basan adebtor ta the astata of 
Har Prasad. Saotion 4 of tha Sassasalon 
Cartifisate Ast was oleavly adopted to protest 
a debtor when aalled upon ёз pay a dabt 
dus by him to а desaassl posrson. Har 
Narain, the original morigazor, if ha hai not 
paid off the debt, woald hava b332 а dabtor 
sush аз is oontamplatel undar sastion 4, 
Shab Him, ia tha oeirxaimitinsss of tha 
prasant 9339, із no sash dabtor and in oar 
opinion Musimm1£ Govindi had no nasasiity 
whataoavar to prodas a su3s333i9n aartifi- 
avta in this litigation, Таз daaísion of this 
Osartin ths matter of the возззззіоп osrtifi- 
gita and relating to Brij Navain'a alleg 31 
ado ation, is in n> way faal or bindiag baiwaan 
ths parties, Sastion 23 of the As} is vary 
olaar indesd on this point. 

It is next pleadad that tha quastion of 
adoption is res judicata by reason of an award 
passel in the year 1901. This award was 
ръзззі ia а suit brought by Musim nat 
Gaviodi against Brij Naraia in rasp3st t5 
the estaba of Hie Prasat, Таз mattar 
was referral to arbitration. Tas dasras 
wiich was ultimately passel in tha вуза ia 
not upou the resord, The award of 1901 
shows that, by an azrasmant of parties the 
arbitrators maintaiosd eash of ths parties 
in possassion of those portions of tha estate of 
whioh they ware already possesssd. Thore ia 
no desision in the award of tha disputed quoa- 
tion of adoption. It із tras that in sartain 
plasa3 in tha award the ward ‘mxtbznn2’ 
(adopted) has basn enterad after the nama of 
Brij Narain batabsva the Паз. Tais eatry, 
assərding to the finding of tha Court balow, is 
a subsequent interpolation and not a genuine 
елігу bat ia any aasa thera із no dapsision in 
ths award that Beij Narain is the adopted 
вэл. Tha arbitrators merely oat tha kaot 
withont untying it, The dasrea paased on 
the basis of thea & ward is not prolussl.ani 
thers is no deaision before из by апу оэ. 
pstent Coarb on ths dispated qaestion of 
adoption. Ths finding by the Cours balow 
on the evidenos bafore it that the adoption 
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has not been established isa finding of fast 
and as sueh is binding on us, The whole 
evidense has been dissussed by that Court 
and we are bound by that finding, 


In regard to the question of limitation, 
it is urged that limitation began to run 
as against Saheb Ram from the moment 
he eolleeted the debt, that is, from the 
years 1897-1908, and the suit having been 
brought more than three years after the 
money was reseived by him is now barred 
by time. 
of the mouth of Saheb-Ram who, in the 
year 1910, instituted a suit against the 
original mortgagor to resover the morte 
gage-money оп the ground that it had 
not been paid. If ever a fast is olearly 
proved it is beyond doubt in the present 
ease that Saheb Ram, having oollested 
the money, ooncealed that fast from 
Musammat Govindi who was entitled to a 
Share therein ; not only that, but he brought 
a suit (a suit whish must have been false 
to bis knowledge) to cover his traoke, and 
Musammat Govindi is folly justified in law 
in stating that it was not until the 23rd 
of November 1911 that she was aware of 
the oollestions of the mney by Saheb 
Ram. Sestion 18 of the Limitation Aot 
clearly would apply to the fasts of the 
present oase. When  Musammot Govindi 


applied to be made а plaintiff in the suit - 


Saheb Ram actually allowed, her to be made 
a plaintiff and made ber responsible for half 
the sosts ofthe suit, The plaint was filed 
on the 2nd of Desember 1914, It was 
within time beeauee the 23rd November 
1914 fell on a holiday and the Courts did 
not re-open till the 2od of December 19 4 
the claim was, therefore, within three years 
of the 23rd of November 1911 and is within 
time. 


Finally, there remains the question of the 
share to whioh Musammat Govindi ig 
entitled, We think the desision of the 
Court below on this point is quite correct, 
specially in view of the fast that when 
Musammat Govindi was made a plaintiff 
in the suit of 1910 Sabeb Ram allowed 
her to be made a plaintiff on oondition 
- that she would pay, half of the sosts of 
the litigation, thereby tacitly admitting that 
she was entitled to half of the amount 
sollested, There is no foree іп this 


The plea comes very badly out , 


appeal We, therefore, dismiss it with 
sosts including fees on the higher seale, 


' Appeal dismissed, 


LAHORE HIGH COURT. 
MiscgnLAxEOCs Fiasr Civiu АрркА No. 1516 
oF 1920. 

November 30, 1920, 

Fresent; —Mr, Shadi Lal, Ohief Justiae, 

and Mr, Justice Laslie- Jones, » 
GANESH DAS ISHAR DAS 
—DEFENDAN18— APPELLANTS 
versus 
DURGA DAT. JAGAN NATH—Ptatntives 
—R£-PONDENTA, 
Civil Procedure Code (Act V of 190%), Sch. IT, para. 
18 —Acreement to refer dispute to arbitration —Stay of 
suit— Discretion of Cowrt— Burden of proof. 


When а Court is apprised that a suit has been 
in tituted in contravention of an arbitration agree. 
ment the ourt has a discretion to stay the suit, and 
the burden lies on the plaintiff to show that some 
sufficient reason exists why the matter should not be 
so referred, and not on the defendant to show that no 
such reason exists. [p. 177, col. 1.] 

Miscellaneous first appeal from the order 
of the Senior Subordinate Judge, Firet Class, 
Delhi, dated the l-t April 1920, refusing 
to stay the вазе for arbitration. 

Lala Mott X gır, R. S, for the Appellants, 

Mr. Fal ir Chand, for the Respondents. 

JUDGMENT.—The plaintiff in this ease, 
a firm of Delhi merchants, sued the defend. 
ant, another Delbi firm, for a large sum 
as damages, alleging that the defendant 
had contrasted to supply 75 oases of long 
cloth at certain rates, which are not in dia. 
pute, but had given delivery of 38 oases 
only. 

On the 8th January 1920 the defendant 
put in pleas and, at the same time, an 
applieation under Sahedule 11, paragraph 
18, that the suit might be s'ayed on the 
ground that slau:e 15 of the contrast between 
the paties sontained a provision to the foltow- 
ing effest:— 

‘Any claim or dispute arising in sonneo» 
tion with this contract, unless an amicable 


» 
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settlement can be arrived at, must be 
referred to arbitration in Delhi in sesord- 
ance with the Survey and Arbitration Rules 
of the Delhi Hindustani Mersantile А ввовіа- 
tion.” | 

The Senior Subordinate Judge, following 
Ohajjw Ма] and  Oompany у. Gurmukh 
Singh- Bhagwan Dos (1), a Single Benah judg- 
ment of the Chief Court, declined to stay the 
suit and the defendant has filed the present 
appeal in this Court. 


Oha іи Mal and Compony vw. Gurmukh 
Singh Bhagwan Das (1) is not an independent 
authority but follows another unreported 
Single Beneh judgment whish haa been 
printed as Charles Louis Drefus v. Jat Ohand 
(<), in whioh it appears to have been held 
that, despite an agreement to refer, a dis- 
pute arising from total non-delivery sould 
not be treated as one for arbitration, The 
oase, however, was heard оп a petition 
for revision, no authority was oited, and 
it was considered that it would be 
inequitable in the sireumstanogs to compel 
a mershant carrying on business at Lahore 
to submit to arbitration in Karachi, 


Counsel for the plaintiff-respondent has 
not been able to cite any other anthority 
in support of his position and we are not 
prepared to draw the distinoticn for which 
he contends, as it is clear that there are both 
a olaim and a dispute arising out of the 
contract between the parties. There is nothirg 


invalid in the sgreement to refer, and it bas 


been held in Dinabandhu Jana v. Durga Prosad 
Jana (3), whieh follows Hodgsow v. Ratluag 
Passengers’ Assuronce Company (4), that when 
a Court is apprised that в suic has been 
instituted in contravention of an arbitraticn 
agreement the Court has a discretion to et: y 
the suit, and that the burden lies on the 
pleintiff to show that some sufficient reason 
exists why the matter should not Le во 
referred and not on the defendant to show 
that no such reason exists, 


We hold, therefore, that the reason given 
by the Court below for declining to stay 


(1) 42 Ind, Сав. 96; 72 P. R. 1917; 139 Р. ү. R. 
1917. 

(2018 Ind. Cas. 316; 64 P. W, В. 1913; 124 P. L. R. 
1913, : : 

(3) 61 Ind. Cas 80; 45 C. 1041; 290, L, J, 899; 23 
C. W. N. 7:6. 3 

(4) (1852) 9 Q. В, D, 168, 


the {suit was inoorrest and we allow the 
appeal. We do not, however, deal with 
the application on its merits, but remand it 
tothe lower Court for dasision in accordance 
with the provisions of paragraph 18 of the 
Sesond Sohedule. Costs will be costs in the 
cause, 
Appeal accepted, 


ALLAHABAD H:GH COURT. 
First APPEAL F«0M Oxver No. 148 
or 1920. 
January 31, 1921. 
Present: — Mr. Justios Piggott and 
Me. Justice Walsh. 
Srimati PRAMILA DEVI—PTITIONER— 
APPELLANT 
versus 
CHANDER SH5KHER OHATTERJI 
AND ssOrHeR—OppPouts PanriIES— 
RE POnDENTI, 
Hindu Law—Dayabhaga School-—Succersion—Suc- 


cession certificate - Daughter, widowed, whether to be 
prelerred to grandsons. 


A childless widowed daughter of a deceased Hindu 
is not to be preferred to the sons of another daughter 
inthe matter of obtaining a certificate for the collec. 
tion of debts due tothe deceased, notwithstanding 
that, under the Hindu Widow’s Re-marriage Act, 
there is a probability of the widow re-marryirg, 
[p. 778, col. 1.] 

First appeal from an order of the Dis. 
triot Judge, Allahabad, dated the 25th of 
May 1920. 

Mr. 3. N. Милет, for the Appellant, 

Messrs. H. К. Mukerj: and Vishun Nath, for 
the Respondents. 


JUDGMENT.—The Court below had to 
deside about the granting of a succession 
sertificate for the oollestion of  sertain 
debts dve to a deceased Bengali Brahmin, 
Babu Karunamoy Barerji. The rival appli- 
cants were a widowed daughter with no 
children and two sons by another dangh. 
ter previously deceased. The learned Dis. 
triot Judge has given preferense to the 
sons, He had only to determine gima 
facie whioh of the parties before him had 
a preferential claim. We think his desi. 
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sion was elearly right, It has been воп: 
tended before us, as ib was in the Court 
below, that the daughter, who was a shild- 
lesa widow, should riot be postponed to the 
sons of the other daughter in the matter 
of inheritanse, beeanse,under the provisions of 
the Hindu Widow's Re-marriage Aet, XV 
-of 1856, there was always the possibility of 
her marryingagain. In support of this, one 
oase in the Caleutta High Court has been 
laid before us, as it was before the Court 
below, It is that of Sreemutiy Bimola v. 
Dangoo Kansaree (1). The point in question 
is dealt with in а brief end summary 


manner at the close ofa judgment dealing . 


mainly with another matter. It is not 
referred to in а standard book, like Tre- 
velyan's Hindu Law, where three other 
authorities of the Oaloutta High Court are 
quoted for an interpretation of the law 
against the elaim of this appellant, As 
long ago as the 14th of February 1865, 
in Binode Koomaree Dabee v. Purdhan Gopal 
Sahee (2), the learned Judges of the Cal- 
eutta High Court said that daughters who 
were barren, or widows without male issue, 
or mothers of daughters only, san, under 
no вігепшвіапвев, inberit, The same prinoi- 
ple was followed in a later ease to be 
fonnd in Radha Kishen Manjhee?v, Rajah Ram 
Mundul (3). The point has been resently 
re-sonsidered by а Benoh of the Caleutta 
High Court in Mukunda Lal Ohuckerbutly v. 
Manmohini Debi (4), where the judgment 
expressly refers to the provisions of seotion 
4 of the Hindu Widows’ Re-marriage Act, 
XV of 1855. The terms of that вевіїоп, 
to whioh we have referred, seem to bear 
out the view of the learned Judges of the 
Qaleutta High Court in the latest reported 
deoision, The Court below, ina proceed. 
ing of this sort, was slearly right in aecept- 
ing the view of the law whieh seems to 
have been generally acted upon in the 
Oelentta High Court where oases under 
the Dayabhaga Law are likely io come up 
for decision. Something has been said 
“about a point taken as to the respondentr, 
that is to say, the daughter's sons, rot 
baving pérformed the funeral ceremonies ; 
but we ean find no anthcrity bearing out 


(8) 6 W. B. 147. 
(4) 26 Ind, Oas, 908; 19 C, W, N, 472, 


the contention of the appellant on this 
point. On the materials before him the 
learned Distriat Judge was right in granting 
the susssssion eertifioate to the respond. 
ents. We dismiss this appeal aesordingly 
with soste, including fees on the higher 
soale: 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
-APEeEAL FROM APPELLATE Decarn No. 1503 
| or 1919. 

Angust 18, 1920. 
Present:—Sir Asutoth Mookerjee, Krt., 
Asting Ohief Justice, and Justice Sir 
Ernest Fletcher, KT. 
BHAGIRATH MALO AND oTHER8— 
Dr FerDANTs—APPELLANTS 

А varsus 
ANNADA PROSUNNA MUKHAPA. 
DHAY A— PLAINTIFF AND OTHEES— 
DEFENDANTS—RESFONDENTS. 


Fishery, right of, proof of —Public navigable viver— 
Burden of proof. 


Where in a suit for a declaration of right to a khal 
and for recovery of possession by eviction of the 
defendant, the latter asserts that the disputed khal 
is a public navigable river, wherein he has a right 
to fish, either on the basis of prescription or by 
immemorial custom, itis necessary to determine, in 
the first instance, whether it is or is not a public 
navigable river, and it is for the plaintiff to prove that 
there was a grant of the bed of the river to the 
Zemindar at the time of the Permanent Settlement, or 
that, although the channel was a public navigable 
river, there was in reality a grant of several fishery in 
favour of the Zemindar. [p. 780, col. 1,] 

Appeal against the desree of the Addi. 
tional Subordinate Judge, Khulna, dated the 
7th of May 1919, reversing that of the 
Munsif, First Court, at Bagerhat, dated the 
27th of May 1918. 

FACTS appear from the judgment. 

Baba Mohendra Neth Roy (with him Babu 
Peari Mohan. Ohalterjee) for the Appellants.— . 
The defendants are the appellants. The 
appeal arises out of a suit for deolaration of 
plaintiff'r pain? right and for reeovery of 


. possession and ‘eviction of the defendants, 


The plaintiff's oase is that he isa painidar 
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under the Government, that the khal in 
dispute belonged to him by virtue of the 
patni settlement fram the time of the Per. 
manent Settlement,and that the defendants 
had no right of fishery therein. The defence 
was that the defendants had aright to fish by 
preseription and that the river was a public 
navigable river. The Court of first instanse 
gave a partial deerse. The Court of Appeal 
below decreed the suit in full I submit the 
learned Munsif was right in finding the 
river to be a public navigable and tidal 
river, His finding was based on inspeotion. 
The lower Appellate Court also seems to 
have aecepted that finding. It does not find 
that there was any grant by the Government 
of the bed of the river at the time of the 
Permanent Settlement. The evidence of such 
8 grant must be slear and sonolusive, Refers 
to Srinatk Roy v. Dinabandhu Sen (1). The 
quinquennial papers are inadmissible to prove 
such grant, The first Court's finding that 
the plaintiffs had not exelusive user of the 
fishery and that the publis used to fish ia the 
river whish was publie, navigable and tida), 
has. not been displaced- 

Babu Dwarkanath Ohakerbutty (with him 
Babu Frobsdh Chandra Ohatterjee), for 
the Respondents.—The appeal is wholly 
eoneluded by the findings of fact, The 
lower Appellate Oourt has found that 
the plaintiff had. title to fish ond that 
the defendants had no title thereto by 
presoripiion or immemorial oustom, Refers 
to Attorney-General v, Emerson. (2). 1 submit 
the defendants have not made out any gocd 
oase for sesond appeal. 

Babu Mohendranaih Roy replied in brief. 

: JUDGMENT, 
* MCKERIE®, Acre. C. J —This is an appeal 
by the defendants in a suit for declaration 
of а pain? right to what is dessribed in 
the plaint as the disputed Sashikhali khal 
and for resovery of possession on evistion of 
the defendants, 3 

The plaintiff is paínidar of ап estate 
known as Perganna Hangdia, whieh bears 
No. 235 on the Revenue Roll of the 
Jessore Collestorate, and No, 163 on the 


(1) 25 Ind. Cas, 467; 42 О. 480; 18 C. W., М. 1217; 
(1914) M. W. N 654; 1 L. W. 738; 16 M. L. T. 319; 
12 A. L. J. 1198, 29 О, L. J. 885; 16 Bom. L, В. 801; 
41 Т. A, 221 (P. O.). 

(2) (1891) A. С, 649; 611,7, Q. B. 79; 651. Т. 
604, 55 J. P. 709, 


Revenue Roll of the Khulna  Collestorate, 
His ease is that the disputed khal was 
settled with the Zemindar at the time of 
the Permanent Settlement and that the də- 
fendants have unlawfully exeroised a right 
of fishery therein. 

The defendants repudiated the elaim 
and asserted that the disputed khal was 
a public navigable river, wherein they 
had a right to fish, either on the basis of 
prercription or by immemorial custom, 

The Trial Court found that the river 
Sashikhali belongs to the plaintiffa as 
appertaining to the Perganna Rangdia, 
and made a deoree in his favour for ex. 
elusive possesion of a portion of the dis- 
puted stream, Thereupon, an appeal and 
a cross-appeal were preferred to the 
Subordinate Judge. The Subordinate Judge 
has decreed the elaim in full, He has 
devoted a considerable portion of his judg- 
ment to the investigation of the question 
whether the defendants had established 
their alleged right to fish in the kkal on 
the basis of either preseription or immemo- 
rial eustom. His oonolusion ie, that the 
defendants have acquired no sueh right, 
This determination, in our opinion, is not 
liable to be challenged in sesond appeal, 
But the decision of the Subordinate Judge 
upon the question of the alleged title of 
the plaintiff is defective and annot be 
supported. ` 

The Subordinate Judge refers to the desi- 
sions in Hori Das Mal v. Mohamed Jaki (3) 
and Satcowrt Ghosh v. Secretary of State 
for India (4) as authorities for the pro. 
position that, in certain siroumstanees, 
a tidal and navigable river may beoome 
private property. But he has not found 
the nature of the stream in this par. 
ticular oase, which isa a matter of vital 
importance for the determination of the 
sontroversy between the parties. If the 
stream was а publie navigable river at 
the time of the Permanent Settlement, 
it is extremely improbable, as was pointed 
out by the Judicial Committee in the ease 
of Jagadindra Nath Roy v. Secretary of State 
for India\(5), that its bed sonld haye 


(8) 110, 434 (Е. B.); 6 Ind. Dec. (м, в.) 1049, 

(4) 22 О. 262; 11 Ind, Dec. (н. в.) 170. 

(5) 80 C. 291 (P. C.); 80 T. A. 44; 7 C. W; N, 193 
5 Bom. L. R. 1. | 
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been settled with the Zamindar, as part 
and parsel of his grant. Oa the other 
hand, although the bed may not have 
been so settled, it is sonoeivable that a 
several fishery of а publio navigable river 
whish passed through the ambit of bis 
Zamindari might have been granted to 
him. It is sonsequently nesessary to deter. 
mine, in the first instanes, the nature of 
the stream, whether it was or was not a public 
navigable river. If the question is anawered 
in the negative, the plaintiff may susseed by 
proof of a grant of a several fishery, Аз wag 
pointed out by the Judicial Committee in the 
ease of Srinath Roy v. Dinabandhu Sen (1), 
such a grant of several fishery need not 
be establishéd by a direst proof of the 
grant, Tha judgment delivered by Lord 
Sumner in the onse just mentioned de. 
goribes the various kinds of evidence whioh 
may be adduced in proof of an original 
grant of this desoription. The desision in 
Attorney-General v, Emerson (2) points 
to the ваше sonclosion ; Lord Herschell 
observed in that sare that the possession 
‘of a right ot several fishery is evidense 
of the ownership of the soil over whioh 
it is exercised.” It has undoubtedly been 
laid down in more than one вава that 
the ownerahip of & several fishery raises 
a presumption that the freehold is in the 
grantee of the several fishery. And Baron 
Parke, in delivering the jadgment of the 
Exochequer Chamber in Ho'ford v. Bailey (6), 
said, “a several fishery is, no doubt, prima 
facte, to be assumed to be in the soil of 
the defendant.” It is sonsequently ne. 
oessary for the plaintiff to prove either that 
there was a grant of the bed itself of the 
%-mindariat the time of the Permanent 
Settlement (which would ba eonsistent with 
the theory that the disputed channel was 
not a publio navigable river but a khal 
as alleged by the plaintiff) or that, although 
the shannel was a publio navigable river, 
there was in reality в grant ofa several 
lisbery in favour of the Zemindar. On 
thia point, evidence furnished by the 
thak map вой tbe quirquennial papers 
will be of great valus, Their weight must 
be determined along : with rush evidence 
as there may be oa the record of exolusive 


(6) (1849) 18 Q. B. D. 426 at p.484. 18 L. J. Q. 
B. 109; 18 Jur. 278; 116 E, В, 1825; 78 В. R, 432. 
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user of a several fishery by the plaintiff 
or his predesersor. The respondents bave 
urged that the ease is soneluded by the 
findings sontained in the judgment of the 
Subordinate Judge on this point, but we 
are unable to assept that sontention 
as well founded. On the other hand, there 
are expressions in the judgment of the 
Subordinate Judge whieh indicate that he 
did not realise the distinction between the 
different points of view from whioh the 
ease should be approached, 

The result is that this appeal is allowed, 
the deeree of the Subordinate Judge set 
aside and the esse remitted to him to be 
re-beard in accordance with law. The 
question of the alleged right of the de- 
fendants will not be open for re-sonsidera- 
tion, it must be taken to bave been finally 
desided sgainst them; the only point for 
consideration will be the title of the 
plaintiff. 

, Costs will abide the result. 

FLETCHER, J.—I agree, 

Appeal allowed; 
Case remanded, 


MADRAS HIGH COURT. 

Seconp Озуп, APPEAL, No, 1501 ов 1919, 
September 20, 1920. 
Preseni:—Justioe Sir William Ayling, Kt,,and 
Mr. Jostice Odgers, 

R. SINGARIAH CHETTY—- DEFENDANT 

No. 3—APPELLANT 
versus 

CHINNABBI alias MUNI REDDI AND 
OTHERS—PLatntive3 AND Deranpants Nos, 2, 4 

AND 5—Reepor DENTE. 

Civil Procedure Code (Act V of 1908), O. XXI, v. 68 
— Attachment -Claim based on mortgage disallowed — 
Suit for declaration of right dismissed—-Subsequent suit 
toenforce mortgage, whether maintainable. 


Where property is attached in execution of a deoree, 
and a claim to the property by a third party based 
on а mortgage is disallowed, and a suit by him for 
declaration of his mortgage-rights and that these 
would not be affected by the attachment is dismissed, 
the order disallowing his claim is conclusive wider 
Order ХХІ, rule #, ofthe ivil Procedure Code, and 
he is debarred from re-agitating his rights by means 
of a regular suit to enforce the mortgage. [p. 782, 
col, 1; p. 788, col, 1.] 
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Second appeal against the deeree of the 
Court of the Subordinate Judge, North Arcot, 
in Appeal Suit No. 153 of 1917, (Appeal 
Suit No. 364 of 1917, on the file of the 
District Oourt, North Arcot), preferred 
against the desrea of the Court of the 
District Munsif, Tirupsthi, in Original Suit 
No. 198 of 1916. 

FAOTS appear from the judgment, 

Mr. О, V. Ananthekrisina Iyer, for the 
Appellant.—The present suit of the plaintiff 
is not maintainable. The plaintiff put in 
a claim bared on this mortgage when fifth 
defendant attached the bypothesa before 
judgment in Original Suit No. 872 of 1913. 
The slaim having failed, hə filed Original 
Suit No 919 of 1914 to set aside the order 
on the olaim-petition which was also dis- 
missed owing to plaintiff’s failure to comply 
with an order as to payment of costs. The 
effest is that the order on the olaim-peti- 
tion has become conslusive within the 
meaning of Order XXI, rule 63, Oivil 
Proeedure Code, Plaintiff cannot now, 
under the guise of enforoing his mortgage, 
re-agitate the same matter in sontraven- 
tion of the provisions of Order ХХІ, rule 63. 
Velu Fadayachy v. Arumugamy На? (1) 
and Ramasamé Cheili ӯ. Aligiri Chetti (9). 
What was practically desided in the order 
оп the elaim.petition was the fifth defend. 
ant’s right to treat the hypotheoa as the 
property of lst and 2nd defendants! was 
established in opposition to the plaintiff's 
right, That has been conolusively desided. 
The plaintiff's rights cease to exist. 

Mr. 0. Padmanabha Iyengar (with him 
Messrs. T. К. Srinivas Thathachartar and N, О, 
Vi,ceraghava Iyengar, for the Respondents.— 
The claim order did not go beyond the proseed- 
ings in whioh it was passed, 16 is not sonslusive 
against the auotion-purehaser in another pro- 
` seeding. The order does not affect the plain- 
tifs right to enforee his mortgage. See 
Umesh Ohunder Hoy v. Raj Bullubh een (8), 
Ibrahimbhat vw. Kobulabhai (4) and Kamins 
Kant Hoy v, Ram Nath Chuckerbutty (5), 

- JUDGMENT. 


Атыма, J.—This appeal arises ont of a 
(1) 56 Ind Oas. 481; 83 М, L.J, 897; 1l L. W. 
843, 27 M. L. T. 819, 
(2) *27 Ind. Cas. 800. 
„® 80.279; 10 0. L. Б. 204; 4 Ind, Deo. (х. s.) 
8 


(4) 18 B. 72; 7 Ind Deo. 'w.s) 49. 
(5) 21 0, 265; 10 Ind, Deo, (N, в.) 809. 
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suit on a mortgage-bond exesuted by the 
guardian of detendanta Nos, t and 2 in 
favour of plaintiffs. Before its institutior, 
the mortgaged property had been brought to 
sale by fifth defendant in exeeution of a 
deeree obtained by him against defendants 
Nos. land 2 (Original Suit No. 69 cf 1914 
on the file of the District  Munsif of 
Tirupati) and purchased by defendants 
Nos. 3 and 4. Тов latter opposed the suit 
alleging (1) that the rnit mortgage was 
only a fictitious dcenment withont oonsidera- 
tion, and (2) that tbe suit was otherwise 
not mainataivable. The first defence, though 
suecessínl] in the Conrt of first instanoe, 
was found agairst by the Subordinate Judge 
in appeal; and we are not now conserned 
with it. The Subordinate Judge, however, 
in giving a deoree for plaintiffs omitted to 
consider the objections to the maintain. 
ability of the suit; and it is with these, 
whioh have been pressed on us by Mr, 
Ananthakrishna Aiyar on bebalf of third 
defendant, the present appellant, that we 
have to deal. 


The main objestion is based on Order 
XXI, rule 63, Civil Prosedure Uode, and wag 
sonsidered and rejected by the District 
Munsif on issue No. 2, 

The facts are these, Prior to Original 
Suit No. 69 of 1914, fifth defendant had 
instituted another snit against defendants 
Nos.l and 2, Original Sait No, 872 of 1913, 
and had effected an attaehment before 
judgment of the suit property under 
Order XXXVIII, rule 6, Plaintiffs preferred 
a olaim based on their mortgage. This 
was dismissed, Thereupon, plaintiffs filed a 
suit, Original Suit No. 919 of 1414, for a 
deolaration of their mortgage-rights and for 
a declaration that these would not be affected 
by the attachment, 


This suit (Original Suit No. 919 of 1914) 
was eventually dismissed. The plaintiffs 
were first granted leave to withdraw it 
conditionally on payment of the oosts of 
defendants ; bat, as they failed to do this 
within the time allowed, the suit stood dia. 
missed. 

Appellants eontend that on the dismissal 
of this suit, the order on the clam peiition 
became sonolusive under Order ХХІ, rule 
63; and that the result is to preclude 
plaintiffs from enforcing their mortgage 
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against the suit, property under any eireum- 
stance whatever. 
It has been held by a Fall Bensh of this 


Court’ in Mallikharjuna Prasada Naidu 
v. Mallapalli Virayya (6) that — Order 
XXI, rule 63, applies to orders on the 


elaims preferred to property attached before 
judgment, and if appellant had purehased 
the property in exesution of the deoree in 
Original Suit No. 872 of 1918, there could 
be no room for doubt, 

This is, of eourse, a suit to enforse the 
mortgage, поё to contest the order on the 
slaim.petition under Order XXI, rule 63, 
But that makes no differenee, If plaintiffs 
are aonsluded from setting up their mort- 
gage in connestion with any proceedings 
taken against the property in pursuance of 
Original Suit No, 872 of 1913 and this 
effest, at least, must be given to the word 
*'eonelusive! in rule 63 then it would be 
redisulous to sontend that they might, 
nevertheless, enforces it against a purchaser 
of the property in exesution of the deoree 
Vide Sadasiva Aiyar, J., in Velu Padayacht 
v. Arumugam Pillai (1), Mr. Padmanabha 
Aiyangar, however, for plaintiffe, seems to 
distinguish the case on the ground that 
appellant purchased іп exeaution of another 
deeree altogether, and that the order on the 
elaim-petition is only ceonelusive as regards 
the parties to the same and for the purpose 
of the suit or execution in conneation with 
which the claim was preferred. The sor- 
restness of this argument, of sourse, depends 
on the meaning to be attached to the word 
'eonolusive' in rule 63 of Order X XI, 

On behalf of the respondents we are 
referred to Umesh Ohunder Roy v. Raj 
Bullubh Sen (3), Ibrahimbhat v. Kabula- 
bhat (4) and Kamint Kant Roy v. Ram 
Nath Ohuckerbutty (5). Ths firat of these 
certainly appears to be authority in re- 
spondent’s-fayour. The learned Judges say 
“the finding of the Court in the execution de- 
partment that the sale was .invalid, only 
meant that the sale was invalid as against the 
judgment-sreditor, and as against any 
purohaser who might purehase at a sale 
held in execution following that attachment.” 
The other two cases have no direst bearing 
on the point. In Kamini Kant Roy v. Ram 


Nath Ohuckerbutiy (5) the learned Judges 

(6) 47 Ind. Cas. 1000; 41 M. 819; 24 M. L, T. 184; 
35 М, 1, 4931; 8L, W. 197; (1018) M, W. N. 
699, 
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only sonsider sections 18 and 373 of the 
old Civil Prosedure Code. Not sestion 283, 
which eorresponds to Order KAT, rule 63. 
In the Bombay sase the deoision turned on 
the nesessity of bringing а suit to sontest 
a elaim«order ор ап attashment whioh was 
raised, So also in a ease of this Court 
[Gollan mali Subbayya v. Sunkara Venkatarat- 
nam (7)]. In both these cases the learned 
Judges may be said to disousa the matter 
as if the effect of the slaim order did not 
go beyond the proceedings in sonnestion 
with which ib was passed, but the dominat- 
ing faotor of their deeision is the release 
or withdrawal of the attachment. 

On the other hand, we are referred to a 
decision of this Court Ramasamy Chetty v. 
Айай Oheiti (2), which is jast as strong 
&nexpression of opinion as Umesh Ohunder 
Roy v. Raj Bullubh Sen (3), but the other 
way. The learned Judges say :— 

“The statutory suit under Order XXI, 
rale 63, is to establish the right whish the 
attashing plaintiff olaims in the property 
in dispute. This, in our opinion, is the 
right to attach the property in question 
as the property of the defendant whenever 
it may be his interest to do so and the 
effest of not suing would be to debar 
him from’ olaiming to attash sash property 
at any fature time,” 

As far as the oases go, we havo, there- 
fore, practically а  desision of our own 
Oourt against one of the Calautta High 
Court; and we should by proferense follow 
the former. I think, moreover, that a 
consideration of the rule with reference 
to the facts of the present ease leads to 
the same conslusion. The rightin litization 
in the olaim petition and in Original Suit 
No. 919 of 1914 was the right of fifth 
defendant to treat this suit-property as 
the property of defendants Nos. 1 and 2 in 
opposition to the mortgage-right therein 
seb up by plaintiffs, The dismissal of 
plaintiffs’ slaim-petition, followed by the 
dismissal of their suit, Original Suit No. 
919 of 1914, had the effest of eonoelusively 
settling the question as between  plaintilfs 
and 5th defendant. It seems to me unreason- 
able to euggest that the result was only 
oonelusive as regarda the partisular suit 
(Original Suit No, 872 of 1913) out of 


(7) 42 Ind, Cas 683; aer M. W. N. 851; 22 M, 
L, T, 496, 
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whioh the decision arose, and that it was 
open to the plaintiffs, in spite of this desision, 
again to contest the same person's right 
of proeeeding against the same property 
in another suit. If they sould not do so, 
then neither eonld they seek to enforce 
their mortgage against an  anotion- 
purshaser in the second suit. For, as 
Sadasiva Aiyar, J., has so elearly pointed out 
іп the ease already quoted ‘Velu Hadayachi 
v. Arumugam Pillai (1) ', the one is а neses- 
sary consequence of the other. “The 
conclusive establishment of the deoree-holder’s 
right to bring the property to sale free 
from the claimant’a alleged ensumbranee 
involyes the right of the purehaser at the 
sale to get a title to the property free 
from such eneumbranae", 

I would, therefore, hold that the order 
on plaintiffs olaim-petition is eonolusive 
and that the suit-mortgage is not enforee- 
able against the items of property dealt with 
therein. The deeree of the lower Appel. 
late Court should be modified assordingly. 
Plaintiffs should pay the costs of defendants 
Nos. 8, 4 and 5 throughout. 

Ораквв, J.— The facts are fully set out 
in the judgment of my learned brother, and 
I agree that Mr. Ananthakrishna  Aiyar's 
eontention that the rights of the plaintiffs 
are now gone, must prevail by the terms 
‚ of Order X XT, rule 63, Civil Prosedure Code. 
The effect of this rule, combined with the 
fact that the Suit No, 9.9 of 1914 was 
dismissed as the plaintiffs did not pay the 
eoste, wil), in my opinion, debar the plaint- 
iUis from re.agitating their rights again 
even though the proceeding be, as here, 
a regular suit on the mortgage. In other 
words, onee the order became sonelusive 
in the words of the rule, a suit on the 
mortgage is barred at any time, It is, 
however, strenuously  eontended by Mr, 
Padmanabha Aiyangar for the plaintiffs 
that the order is not- conclusive against 
the auetion-purebaser in another prosecding, 
and he relies cn Umesh Ohunder Roy v. Raj 
Bullabh Sen (3), There a claim was re- 
jeoted. in attaob ment in execution of a deorce 
for rent ; the jadgment-debtor paid off the 
deeree and no sale was held. The effect 
of this was that the attachment ceased 
and any rights of the slaimant besame valid 
and she had no need to bring а suit to 
establish them. The learned Judges based 
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their девівіоп on the fast that the deeres 
was paid off and in fast differed on. that 
ground from the lower Court. Were it 
otherwise, the sase may be said to be 
eonolusive only as to the proseedings to 
whioh it relates. Heferenee may here be 
made to the passage in the judgment of 
Sadasiva Aiyar, J., in Velu Padayachi v. 
Armugam Pillai (1). He says, at page 
402*: “The auetion-purohaser is entitled to 
take advantage of the order against the 
claimant in such a case (if it is not set 
aside by a suit within one year) not be- 
sause the purchaser is the representative 
of the deeree-holder but beosuse the order 
which established the right of the deoree- 
holder to bring the property to sale against 
the olaim of the olaimant cannot be. given 
effeot to otherwise and was clearly intended 
by the Legislature to have the effest of 
presluding the olaimant from putting 
forward his olaim’in ‘opposition to the 
&ustion-purehaser at thesale held in pur- 
suanee of the order against the claimant.” 
In the oase reported as Ramasamy Chetty 
v. Altgirt Ohetty (2) it is elearly laid down 
by Wallis, O. J. and Seshagri Aiyar, J., that 
the effect of omitting to bring a suit is 
to bar the remedy. That was a case of 
attachment before judgment and the learned 
Judges say: “The statutory suit under Order 
XXI, rule 63, is to establish the right which 
the attashing plaintiff claims in the 
property in dispute, This, in our opinion, 
is the right to attach the property in question 
as the property of the defendant, when- 
ever it may be his interest to do so, and 
the effest of not suing would be to debar 
him from olaiming to attach suoh property 
at any future time.. The fact that the 
attaohment effected by him would, if it had 
not been raised previously, have some to an 
end by the dismissal of the suit does not nffeot 
his right to sue under Order XXI, rule 63,” 

I agree with my learned brother in 
preferring to follow the Madras decision, 
espeeially having regard to the grounds 
on whieh, in my opinion, the Caloutta 
desision was based. It is поё necessary to 
disouss the point taken as to limitation and 
1, therefore, agree with the order proposed. 

M. C. P. 

. < Appeal allowed ; 

i a Decree modified, 
*Page of 88 M, І, J,. —[Ed.] 
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KANDHAI PANDE t, DAOHCHINA MISRAIN, 


ALLAHABAD HIGH COURT. 
Ssconp Civic Аррялг, No. 646 or 1918, 
January 25, 1921. 

Present: —Mr. Justice Tudball and 

- Mr.Jnustiee Lindeay. 
KANDHAI PANDE-— DEFENDANT. 
APPELLANT 
versus 
Musammat DACHCHINA MISIRAIN AND 

^ ANOTHE&— PLAINTIFFS- RESPONDENTS. 
Specific Relief Act (I of 1877), s. 42—Hindu Law— 
Widow, transfer by—Deelarution, suit for, by transferee 
against reversioner, maintainadility of. 


A transfer by a Hindu widow of her rights, being 
a valid transfer, the transferee is entitled toa , decree 
as against the reversioners declaring his right to 
obtain possession as owner of the property transferred 
go long as the widow remaius alive. Е 

Sesond appeal from the desision of the 
District Judge, Gorakhpur, dated the 27th 


of February (918. 


Mr. Jang Bahadur Lal, for the Appellant. 
Dr. S. N. Sen, for the Respondents. 


JUDGMENT. 

This is a defendant’s appeal. The two 
plaintiffs are the daughters of one Jagdeo 
Pande who died leaving two widows, 
Musammat Phu! Kunwar and Musammat 
Hansrani. After his death there two widows 
on the 2nd of September 1913, made a 
gift of part of their estate in favour of 
the two daughters of Jagdeo oonditional 
on the two daughters agreeing to support 
them, the two widows. There was a 
condition in tbe gift that if the widows 
wera not supported they would have a 
right to eet asije the gift and to take 
possession of the gifted property, The 
two daughters applied to the Revenue 
Court for mutation of their names. They 
were opposed by Mandeo, the first cousin 
of Jagdeo Pande, and the mutation was 
refused. Thereupon the plaintiffs brought 


a suit ont of which this appeal hes arisen : 


for a declaration that they were the 
owners in possession of the shares specified 
in the deed of gift, Mandeo resisted the 
suit. He pleaded that Jagdeo had left a 
son Jamna who died two years after 
him, that the deed of gift was а condi- 
tional gift, that there had been no total 
surrender of the estate and that, there- 
fore, the title to the estate had not passed 
to the doneses. He also pleaded that 
geotion 42 of the Specific Relief Aot was 
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а bar to the suit as brought. The Court 
of first instance granted a modified de. 
elaration, It held that Jagdeo was entirely 
separate from Mandeo, also that the gift 
was not a gift of the total estate and that 
the gift was also conditional. Bat it beld 
that the plaintiffs were entitled to posses- 
sion of the estate during the life time of 
the widows, The widows were made pro 
forma defendants to the suit but the real 
defendant was Mandeo alone. Не has since 


died and he is now represented by the 
present . appellant, Kandhai Pande, On 
appeal the deeree was upheld by the 
Distrist ‘Judge. Three points have been 
taken before us: 

(1) That sestion 42 of the  Spesifis 


Relief Aot is a bar to the suit, 

(9) That there has been no total surrender 
of the estate and that, therefore, the plaintiffs 
are not entitled to a deeree at all, and 

(3) Thatthe gift was conditional, void aud 
not binding. ; 

So far as seotion 42 of the Speoifio 
Relief Aot із sonserned, Mandeo, it is 
olear, was the only opposing defendant in 
the suit’ and as against Mandeo the 
plaintiffs could only obtain a declaration. | 
In these siroumstanoes, they sould bave 
asked for no further relief as against him, 
It is olear, therefore, that there is no 
foroe in this plea. So far as the other 
polata are аопвегпей, the declaration granted 
by the Courts below is a deslaration that 
tho plaintiff are entitled to possession of 
tha property gifted so long as tha two 
widows remain alive. Whatever the nature 
of the gift may be, it is quite elear that 
the widows at least were entitled to part 
with their own rights as such widows, and 
Mandeo had no ground whatsoever to 
take any exseption to  sush a transfer, 
The widows do not oppose the plaintiffs’ 
claim and Mandeo is not ina position to 
contest the declaration that has been 
granted. The transfer by the widows of 
their rights as such was a valid transfer. 
It is clear, therefore, that there is no 
force in. this appeal. We dismiss it with 
costa including fees on the higher soale, 


Appeal dismissed, 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


OURIMINAL Revision No, 128 or 1920. 
September 7, 1920. 
Present; —Mr, Batten, Offg. J. C. 
RAMLAL —AcoUsED—-PETITIONER 
Versus 


EMPEROR—Opposita Parry. 
Penal Gode (Act XLV of 1860), ss, 28, 260— Counter. 
feiting stamps, what amounts to, 


Accused, a stamp-vendor under the Forest Account 
Rules, altered some used stamps so as to resemble 
genuine un-used stamps, and affixed them to licenses 
issued to licensees for grazing cattle: 

Held, that the alteration of the stamps amounted 
to counterfeiting within the meaning of section 28 of 
the Penal Vode, and that the accused was guilty of an 
offence under section 260 of that Code. Гр. 786, col. 1.] 


Applisation for revision of the order 
of the Sub-Judge, Saugor, dated the 3lst 
May 1920, Е 


JUDGMENT,— This isan application in 
revision made from Jail, No one appears in 
this Court in support of the application, 
though the revision applisation was drawn up 
by a legal practitioner. The applicant was 
eonvisted by the Sub.Divisional Magistrate, 
Saugor, under section 260, Indian Penal 
Code, and the eonvietion, and sentence of 
rigorous imprisonment for one year, anda 
fine of Rs. 200 or in default further rigorous 
imprisonment for six months, have been up- 
held in appeal by the Sessions Judge. The 
charge against the applisant was that he 
used as a genuine stamp, namely, a forest 
stamp of the value of Rs. 2, on Exhibit P. Vil 
and six stamps of the value of Rs. 6-14 on 
Exhibit P-VI, knowing them to be sounterfeit 


of stamps used by Government for the pur-. 


pose of Forest Revenue. The fraud disclosed 
by the evidenas is à most ingenious опе, 

The applicant used to issue licenses for 
cattle grazing in triplicate, in form given in 
Appendix C to Appendix XIV of the Central 
Provinees Forest Manual. These lisenses arg 
paid for by stamps affixed to the licenses, and 
the applisant was the licensed stamp- vendor 
under the system of forest stamps desoribed 
in the Forest Agsount Rules. | He was 
liaensed vendor of the third elass ; that is to 
say, he purchased supplies of stamps from the 
Treasury for cash and received a discount on: 
his purohases of one-anna in the rupee, The 
stamps, like. the lisenses, are in triplisate, 
aud are pasted on the back of the licenses, so 
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that the first part of the stamp is affixed to 
the third part of the lisense, the sesond portion 
of the stamp to the seaond part of the license 
and the third part of the stamp to the first part 
of thelisenae. After the stamps are affixed 
the vendor tears off the second and third parta 
of the license bearing the first and second parts 
of the stamp and gives them to the purchaser, 
keeping the first part of the license with the 
third part of the stamp in the book of soun- 
terfoils which is periodisally submitted to 
the Range Officer. The middle part is re- 
eovered, as far as possible, from the lisenses 
by the Forest OCheoking Offiser, while the 
licenses retains the third part bearing the first 
part of the stamp. A licensee will not pay 
the fees unless he sees that the proper num- 
ber of stamps of the right value are issued 
to him on his lisense and the stamps aré 
diatinstively marked so as to be easily 
recognised by illiterate persons, so it would 
seem as if frand were impossible. Bat the 
applicant devised a scheme with the conviv- 
вове of some Forest Chesking Ofiser. The 
Forest Oheoking Officer necessarily geta hold 
of & number of middle part licenses and 
stamps. As the middle part stamps are 
almost identical in appearance with the first 
part issued, the applicant, ascording to the 
proseoution ease, got hold from some Checking 
Offiser of some used middle part stamps and 
affixed them to the lisenses issued to lioensees, 
reseiving payment in fullas if the stamps 
had been new. In this way the applieant 
reseived from the licensees money for stamps 
for whish he had paid nothing to Govern. 
ment, or rather he sold the stamps twiee and 
paid for them only onse. 

The evidense shows that license, Exhibit 
P.6, was issued fo one Ramlal Teli. Exhibit 
P.6 bears eight stamps of the aggregate value 
of Rs. 9 covering sixteen heads of sattle. The 
aounterfoil, Exhibit P.9, bears only two 
stamps of the aggregate value of Rs. 2-2 
covering eight heads of cattle. Two of the 
stamps on Exhibit P-6 are genuine, first part 
stamps corresponding with the third part 
stamps on Exhibit P.9, The remaining six 
stamps on Exhibit P.6 are middle part stampa, 
whieh should not have been affixed to the: 
third part of the license issued to the lisensee. 
OF these віх stamps three are in’ their 
original condition, but 'threó have been 
altered; the printed boundary line whieh ia 
then in the middle part stamps has- been 
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thiokened ‘with ink so as to resemble the 
thiek printed boundary line of a first part 
stamp. 

Similarly, Exhibit P-7 is the license, third 
part, issued to опе Darai Teli, It bears four 
atamps of the aggreate value of Hs, 2.13 
covering seven heads of aattle. Its sounter- 
foil, Exhibit P.10, bears only two stamps of 
the aggregate value of 13 аппа», covering 
five heads’ of ове. Two stamps on Exhibit 
P.7 sre genuine, corresponding with those 
on Exhibit P.10. The extra two stamps on 
Exhibit P.7 are middle partstamps which 
have been altered to resemble first part 
atamps by thiakening the boundary line with 
ink, : 

In the applicant’s possession were found а 
number of old middle part stamps. The 
applicant denied this, but it is fully proved, 
as are all the other fects establishing the 
ease against the applieant. 

Not ‘only have the two extra stamps on 
Exhibit P.7 been altered with ink, and ‘three 
of the six extra stamps on Exhibit P 6 been 
similarly altered, but all eight extra stamps 
have been sut down to.the size of first part 
stamps, the middle part stamps being longer. 
than first and third part stamps. This is not 
easy to follow from a desoriptior, but a 
glanee at Exhibit P.13 whioh contains в 
complete stamp in all three parts will make 
it plain. The eightextra stamps on Exhibit 
P 6 and Exhibit P-7 were thos counterfeited 
within the meaning of section 2-, indian 
Penal Code, sinse they were middle part 
stamps altered to resemble first part stamps 
in order to deeeive the lieensees, who were in 
faot deseived. They were sold to the lisensees 
as genuine first part atampr, though they were 
in reality sesond part stamps altered to 
reremble first part stamps. Under section 28, 
Indian Penal Code, the imitation need not be 
exact. The applicant's seonduot amounts to 
an offence under seotion 260, Indian Penal 
Code, though be might have been oharged 
and eonvioted under other sections of the 
Penal Code. 
main ground of tbe revision application which 
is to the effeot tbat, as the stamps used were 
gennine Government stamps they were not 
gounterteit; a8 the Sessions Judge seye, the 
fasts are quite different from those in 
Queen v. Shuroop Ohunder Dass. (1). 


(1) 2 W. R. 65,07. 
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This disposes of the 6th and. 


ДҮҮ 


The remaining grounds of the revision 
applieation do not sall for detailed. notice. 
The alleged illegality of the searoh by the 
Range Offiser has been adequately diseussed 
by the Sessions Judge, and I do not find 
that any evidence has been illegally admitted, 

The application is dismissed. 


Application dismus:d, 


LAHORE HIGH COURT. 
Crimean Case No, 697 o» 1920, 
February 8,1921. 
Present:—Mr. Justice Scott-Smith and 
Mr, Justice Leslie-Jones. 
GANGA RAM AND ANOTHER— ÜONVIOTS— 
APPELLANTS 
versus 
 CROWN.— RESPONDENT. 
Confessione by co-accused, whether corroborate each 

other, > 


The confession of one co-acoused cannot be said 
to be corroborated by the confession of another 
accused as against an accused person who has nof 
confessed at all: but the cunfession of one co. 
accused may furnish the corroboration of the con. 
fession of another accused as against the latter and 
vice versa (p 7** col . 

Gangapa Катӣера v Empe or, 2 Ind Cas ^78 33 
В. 16t; 16 Bom, L. В. +76; за Ur Lid. 25, disting- 
uished, : 

Appeal from the order of the  -esaions 
Judge, Hoshiarpur, dated the 7th September 
192U. 

Lala Mehr Ohun? Mahajan, for the Appel. 
lants. 

Mr. Ram Lal, for the Government Advo- 
cate, for the Reapo:.dent. 

JUDGMENT,— Ganga Ham and his son, 
Dammur, have been convisted by the Sessions 
Judge of Hoshiarpur of the murder of 
Musammot Parbati, wife of Devi Chand, at 
village Chatwal, on the night between the 
16th, 17th of July 1920, and have, been 
sentenced to transportation for life. They 
have filéd a jointappeal to this Court through 
Counsel. 
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The following, pedigree-table will be of. 
use for the proper understanding of the facts 
of the ease. 





X 
ho vedere . 
Sundar, Diwann, Gurdas, Ram Diyal, 
d. 8. p. а, в, p. 
poca As 
Piara Makhan. Musammat - 
(P. W. No. 8.). Parbati murdered) 


wife of Devi C hand, 


Two daughters, married to Bidhi 
Chand and Lakha, accused, 
(acquitted). 

Sundar and his brothers having died, the 
whole of the land owned by them has become 
the property of Piara and Makhan both of 
whom were employed in thearmy. Daring 
their absense, the land was managed by 
Lakha, the husband of their first sousin, | 
Piaru has given evidense to the effest that 
Bidhi Chand, who is married to another Grat 
sousin of his, wrote and told him that Lakha 
was wasting his property. Upon this Piaru 
seoured his discharge from hia regiment, same 
to his village and sent Lakha away to his 
own home, Bidhi Chand, however, remained 
in the village but a dispute arose between 
him and Piara whioh resulted in Bidhi 
Ohand also leaving Piaru's house. Lakha 
and Bidhi Chand are said to have resented 
the fact that they had lost aontrol of the land. 
Ganga Ram was a tenant of the greater 
part of Piaru'a land and 16 is in evidensa that,’ 
inthe month of Jeth befora the marder, Piaru 
told Ganga Ram thar he intended to ou't vate 
the land in fature himself and this Ganga 
Ram's tenaney was, tnerefore, to osme to an 
end. There was admittedly no formal ejeot- 
ment proceeding, and, according to Piara, 
Ganga Rim made no protest at his ejeotment, 
but merely said that be wonld see how long 
Piaru's new arrangement for the cultivation 
of bia land would eontinae, Part of the 
new arrangement was that Musammat Par- 
bati, whose busband was in the Forest 
Department, came from the village of 
Guranwara and began to keep house for 
Fiaru and to help him generally in the 
management of his affairs, 

The theory for the poseantion is that, in 
gonsequenee of the resentment felt by them 
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at losaing sontrol of Piaru's land, Musammat 
Parbati was murdered by Ganga Ram, his 
son, Dammoun, Bidhi Chand and Lakha. On 
the night of the murder Piaru was, acsording 
to his own statement, which is not corroborat- 
ed by any other evidenee, absent from home, 
having gone to Gauranwara. "Though his 
statement that he was absent is uneorroborat: 
ed, there is no evidence to contradiet it and 
we eea по reason for not acaepting it. Kitha 
(P. W. No, 15) a boy of 12 years of age, ів 
srid to have been the first person whodisaovered 
that Musammot Parbati had been murdered, 
He says he told Musamm^t Dhalli,a neighbour, 
who told him to keep quietand he ascordipg- 
ly did not inform anyone of what he had 
found. The test person, so far as is known, 
to dissover the murder was Piaru himself on 
his return to the village at about 9 or 10 
A. M. (one pahar of the day had passed, 
aecording to his own statement). He in- 
tormed the lambardars and а report was made 
at the Polise station in whioh it was not 
stated that any person in partieular was 
suspected. 

Oa the 20th of July Ganga Ram made 
a eonfession whieh was duly recorded 
by Raja Gajindar Singh, Honorary 
Magistrate, whose residence is two miles 
from the scene of the oesurrense. On the 
21st of July Dammun'!s sonfession was also 
recorded by the same Magistrate. On. the 
25th c£ Joly the ease wes taken up by the 
Committing Magistrate who, after roaordinz 
most of the evidence for the proseeution, 
examined Ginga Ram who retraced his 
oonfassion, sllegirg ill-treatment on the part 
of the Polio, After Ganga Ram had been 
examined Dammun was also examined by 
the Oommitting Magistrate and adhered. to 
the confession made by him to the Honorary 
Magistrate, There war, however, one dis» 
сгөрат су between the confession and the 
subsequent statement whieh has been referred 
to in detail by the learned Sessions Judge, In 
the Court of Session, Dammun retracted his 
confession and the reason he gave for making 
the statement whish he did before the 
Coa mitting Magi-trate was that the Publia 
Prosesutor hed told him that, unless he 
rei eated the statement whish he made to the 
Honorary Magistrate, he would be made over 
to the Police car stables to be beaten to death, 
This explanation the learned Sessions Judge 
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sonsidered to be quite absurd and we entirely 
agree with his view that the Publie Prosesu- 
tor would never have made use of sush а 
threat to a prisoner, and also that he would 
not have held out any indusement or hope 
of pardon in order to make an asoused person 
eonfess. The confessions implisated not only 
the two present appellants but also Bidhi 
Chand and Lakha. The two latter have 
never confessed and have all along strenuoua- 
ly protested their іпповепоз, and as there was 
no asuffisient sorroboration of the retracted 
eonfessions as against them, the Sessions 
Judge acquitted them, 

At the time of the murder of Musammat 
Parbati, her 22 year old female child was 
sleeping with her. She was found next 
morning in the hoase of Ganga Ram, appel- 
lant, which is st a distanse of more than 100 
kàrams from the saene of the murder. On 
the road between the two plases there are 
two stiles and 16 is admitted thatthe child 
could not have erossed these stiles without 
assistance. In the confession it was stated 
that Ganga Ram took the ohild away to his 
own house immediately after the murder 
and there is evidanee on the record to the 
effeat that she was seen in the sourt-yard of 
Ganga Ham's house early on the morning 
after ‘the murder. Musammat Devko (P. 
W. No. 12) says that she saw the shild 
before: sunrise wearing what she deseribes 
as an ulia kurta. This means that the child 
Was wearing her kurta either inside out or 
baek to front. The matter is of importance 
in view of the fact that Ganga Ram in his 
eonfeseion says that at the time of the 
murder Dammun gagged Musammat Parbati 
by thrusting the ehild'a kurta into her mouth. 
Some stains of blood were found upon this 
kurta and it is probable that it got these 
stains at the time of the murder, It is also 
very improbable that Musammat Parbati put 
the child's kurta on her inside ont or baok to 
front, and the evidences of Musammat Devko 
makes it highly probable that it was one 
of the murderers who put the child’s kurta 
on her'after the morder and took her from 
that plase to the house of Ganga Ram. This 
point has nob been notiseed by the learned 
Sessions Judge, but, in our opinion, it is im. 
portant eorroboration of Ganga Ram’s ооп. 
fession. s 


Oounsel for the appellants has ocmmented 
upon eertain diserepaneies between the eon- 
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fessions of Ganga Ram and Dammun. The 
first of these is that, whereas Ganga Ham 
says that his son gagged Musammat Parbati 
with the shild's kurta, Dammun himself says 
that he used his own chaddar for this pur. 
pose, Im our opinion, this discrepancy is not 
of mush importance. The murderers must 
have been in а great hurry and must have 
been much exeited af tha time of the 
murder and it is quite possible that Dammun 
may have forgotten with what artisle he 
gagged Musammat Parbati, or that Ganga 
Ram may have made a mistake as.to what 
artiole was used for this purpose. The story of 
Piar Singh (P. W. No. 2) and the statement 
made by him to the Police which led to the 
discovery of the bangles and bracelets of the 
murdered woman have been fully detailed 
in the judgment of the Court below and we 
do not propose to diseuss it, We agree with 
the learned Sessions Judge in his view that 
Piar Singh, who is the son of Ganga Ram, 
appellant, and the brother of Damman, hae 
made a false statement in order to help the 
appellants, We see no reason to doubt that 
it was he who  prodused the murdered 
woman’s ornaments; but he may, however, 
easily have learnt where they were from 
either of the appellauts, or it is possible that 
he may have got them bask from Talsi to 
whom they are said to have been given by 
Dammun and have himself hidden them. 

The sesond diserepancy in the sonfession 
commented on by Counsel is sonneoted 
with these ornaments, In the oconfession 


before the Honorary Magistrate Dammun 


said that he made these ornaments over, 
just as they were, to Tulsi; whereas in his 
statement . before the Committing Magistrate 
he said that he broke them first before hand- 
ing him over. Itis impossible to say why 
Dammun ohanged his statement in this 
respest, The ornaments when found were 
not broken and Counsel urgee that this fact 
contradicts Dammun's statement before the 
Committing Magistrate. No doubt, it does, 
but it does not contradiot his original oon- 
fession; for some reason or other, he thought 
it nesessary to introduce this change. We 
are unable to say why he did so, and we 
agree with the learned Sessions Judge that it 
is not a sufficient reason for rejecting hia 
sonfesasion. 

The next point urged was that Ganga Ram 
gave no details as to how or where the 
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murderers met. Не proceeded at once to 
state how the murder .was aommitted, where- 
as Dammun does giva, sueh details. 
“Ganga Ram’s statement was recorded first 
and that of Dammun one day later. бапда 
Ram was probably allowed to make his 
confession in his own words, whereas it 
„шау have been thought nesessary to get 
further details on the following day when 
that of Dammun was recorded. The omission 
of these details by Ganga Ram does not 
amount to a diserepanoy. 

The Sessions Judge has referred to the 
confession of one of the acsused as sorro- 
borating that of the other. In oonneotion 
with thie, Counsel for the appellants has 
referred to Gangapa Kardep2 v. Emperor (1) 
wherein it was held that the sonfession of 
.0ne co-aceused sould not be said to be 
corroborated by the confession of another so- 
accused. In that sase, however, there were 
eleven .acaused, seven of whom sonfessed, 
each one implicating himself and all the 
rest. These seven-men were convicted on 
their own confessions, and the question whioh 


arose was, whetherthe remaining four accused ` 


who had not confessed could be conviated 
solely on the sonfessions of their so-acsused 
when they were not corroborated by any 
independent evidence. It was held that, as 
against the persons who did not sonfess, the 
confession of one of their s0-89sused sould 
not be said to be sorroborated by the aon- 
fessions of others, The facts here are 


different, for here we have both the acsused. 


eonfessing, aud іц suak siroumatances we see 
no reason why it should not be said that the 
,sonfession of one of them sorroborates the 
confession of the other. 


‘ef After the appellants were examined by the 
Committing Magistrate on the 28th of July, 
there were two further hearings before him, 
one on the 17th of August and another cn 
‘the 26th of August, but on neither of those 
occasions did Dammun, though he appears 
to have been represented by Counsel, retract 
hia eonfession. Under these eiraumstanoes, 
we agree with the learned Sessions Judge 
that. there are no reasons for holding that 
his confession was other than a voluntary 
one. “As regards independent sorroboration 
of the sonfessions, we do not think it ean be 


(1) 21 Ind, Cas, 673; 38 B, 156; 16 Вот, І, В, 975; 
14 Cr, 0, у 625, + . 
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said that there is any exoept the evidence as 
to the obild’s presenee in Ganga Ham's 
house on the morning after the 
murder, but the sorroboration furnished by 
this evidence is, in our opinion, extremely 
important .and we hold that it is quite 
suffieient to support the sonvictions, 
We aocordingly dismiss the appeal. 
Appeal dismissed. 





PATNA HIGH COURT. 
CRIMINAL APPEAL No. 204 or 1920. 
January 11, 1921. 
Present: — Mr. Justice Adami and 
Mr, Justice Das. 
BIHARI ADRAKI— APPELLANT 
versus 
EMPEROR--HRESPONDENT, 

Confession, retracted, value of—Conviction, legality 
оў, 

Althongh a retracted confession is always open to 
some suspicion, yet if the Court is satisfied that it was 
voluntarily made and is true, it is bound, in the 
absence of coercion by the Police, to act on that 
belief so far as the person making itis concerned. 
[р 790, cols. 1 & 2.] 

Criminal appeal against the crder of the 
Sessions Judge, Gays, dated the 2nd Septem- 
ber 1920, sonvisting the aesusad and sentenco- 
ing him to transporation for life. 

Mr. Akbari, for the Appellant, 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT.— The appellant Behari 
Adraki has been eonvisted by the Sessions 
Judge of Gaya under seetion 302, read with 
gestion 149, and senteneed to transporation 


for life. 
* * * ж » 


The eonviotion of Behari has been based 
on his retrasted confession and on two . 
pieses of eireumstantial evidence whieh the 
learned Sessions Judge accepts, namely, that 
Bebari was seen at a well near the place 
where the body was buried at about 
midnight, and that he returned to his house 
after midnight, and was displeased when 
asked where he had been. Neither of 
these pieses of evidence oan be said to 
direstly eorroborate the eonfesasiop, for there 
is no mention in the confession either that 
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Behari went to the well to get water or 
that he returned home after it, but they 
are по doubt eireumstantial evidenes support- 
ing the likelihood of the aonfession being 
írue. 

There is nothing to show that the eon- 
fession was made otherwise then voluntarily, 
aB.shown by the Session: Judge, The 
appellant failed toshow that there was any 
soersion employed by the Police or any one 
else, or that there was any irregularity in 
resording the confession. The motive for 
the murder is well proved, and the con- 
: fession makes out that the appellant took 
an equal share with all the rest in causing 


the death of Ragho, be did not attempt to, 


minimizs the part he took in any way. 

16 is contended that Jagan was named 
as an assailant out of enmity beeause 
Jagan had named the appellant as one of 
the murderers; even if this is the oare, 
the appellant still stated that be him- 
self was one of the murderera, as stated 


by Jagan. 
A confession made and retrasted must 
always be open to some suspision. 


Deputy Legal Remembrancer on behalf «f. the 
Government of Bengal v. Karun Butstobi (1), 
Heg. v. Trompson (2) but it is sufficient 
for a sonviotion if the Court is satisfied that 
it was voluntarily made and trne. Queen v. 
‘Sreemutty Morgola (5), Queen v. Bhuttun 
Bujwun (4), Queen v. Musammat Jema (5), 
Queen Empress v. Gharya (6), Queen Empress v, 
Maiku Lal (7), Queen. Empress v, kaman (8), 
Queen Empress v. Gangia (9). 


When the appellant asserted that the 
eonfession was due to Police izflaence the 
learned Sessions Judge made sareful inquiry 
and found that there was no such ixflaense 
or ocereion. 

In Queen Empress у, Maitu Lal (7) it 
was desided that а retrasted conte-sion 
Should. not necessarily be rejested if there 


(1) 22 0. 164; 11 Ind. Deo. (x. в.) 110, 

(2) (1893) 2 Q, B. 12; 62 L. J. M. C. $8; 69 L. T, 
22; 41 W. В. 526. 

13) 6 W. R. 81 Cr. 

(4) 12 W. В. 49 Cr. 

(5) 8 W. В. 40 Cr. 

(8) 19 B. 728; 10 Ind. Deo. (N. в.) 487. 


(7) 20 А. 133; A. W. М. (1597). 224; 9 Ind Dec. . 445. 


(n. 8 ) 416. 

(8) 21 M. 83; 2 Weir. 40; 871 and 502; 7 Ind, Dec. 
(х. в.) 415. 

(9) 28 B. 316; 12 Ind, Deo, (N, s.) 210, 
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is по evidence on 
confesaion, 

The credibility of duek confession in eaoh 
sase is a. matter for the Court to deside 
asoordirg to the eiranmatanses of eneh 
partionlar. oane, If the Court is of opinion 
that tbe eovfassion is true, it is Бопой to 
ast, so far ag the person making it is | 
concerned, on that belief. 

In Raghu  Bhwmij v. Emperor (10) ` 16 
was held. by this Oourt that, even a 
retracted confession may be asted upon во 
far ав the confessing aseused is sonserned 
if, after applying the proper tests, the 
Jodze is convineed of its troth. 

in Ohherta vx, Emperor (11). Obamier, 
O. J. held the conviction on a re 
trasted confession to ba bad  beeause the 
nosused was a weak person who was likely. 
to be easily irflaeneed; the Court in faot 
was not satisfied that the sonfession was 
voluntarily made. , | . 

In Guja Majhi v. Hmperor (12) this 
Court held that a oonvistion based on 
a retracted  eonfession whioh was the 
only evidense oonneoting the aconsed with . 
the murder was sustainable and іп 
Emperor v. Kehri (13), the Allahabad High 
Oourt desided that, as regards the person 
making it, a retracted оопѓезвіоп may even 
without any sorroborative evidence form 
the basis of a convietion, 

Jn Sheo Prasad Koeri v, Emperor (14) 
Mullick and Atkinson, JJ., Jaid down that 
а sonvistion based on an unosorroborated 
confession is not bad if the surrcunding 
circumstances point to the eonfession 
having been the onteome of a voluntary 
ast on the part of the eonfessor and in 
absence of ooersion by the Poliseor others, 
The fact of the retraetion would not 
deprive the sonfession of ita voluntary 
ebaraeter. It is for the Court to desice 
whether it believes the confession or not, 
{Emperor v. Dhani (15)]. 

In the present ease the Sessions Judge 


rosord to support the: 


(10) 58 Ind. Gas, 49; 5 P. 1, J. 480; 1 P.L. T, 
241; 21 Or. L. J. 705. 
Md 39 Ind. Сав, 999; 1 P. 1. W. 474; 15 Cr. L.J. 


hr 86 Ind. Cas. 1C05; 2Р. І, 7. 8518 €r I. J., 


(8) 29 А. 49; 4 A. L. J. 810; А. W. М, (1907) 
140; 5 Cr L J. 560, 

(44) 6: Ind. Cas. 50; 20 Сг L. J. (67. 

(15) 52 Ind, Сав, 881; 20 Cr, Г. J. 721. 
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found the вопѓеявіоп to be voluntary and 
believed it to be true. Ha noted oertain 
` other evidense whioh supported the likeli. 
hood of its being true. The two Assessors 
also found tha eonfassion to be true, 

We see no good ground for finding that 
the lower Court and the Assessors were 
not right in the decision they came to 
as to the truth of the confession. 

We, therefore, dismiss the appeal and eon. 
firm the eonviotion and sentence passed upon 
the appellant, 


Appeal dismissed, 





OALCUTTA HIGH COURT. 
OrtminaL Revisron No 454 or 1920. 
July 30, 1920. 
Present:—Justice Sir №, R. Ohatterjea, Кт,, 
‘and Mr, Justice Cuming, 
KRISHNA LAL DHAR, ADMINISTRATOR 
TO THe Hsrats OF THE LATE 
MOHENDRA NATH DHaR— 
PETITIONER 
versus 
PROFULLA KUMAR DHAR, ox BEHALF oF 
HIMSELF AND HIS BROTHER PHOBODH 
KUMAR DHAR ~ Opposite 
Pasty, 

Penal Jode (Act XLV of 1860), s 403—Criminal 
breach of trust—Administrator, whether can be 
proceeded against without sanction of Court—Accownts 
passed by Court—Administrator, liability of. 


Where an estate is entrusted to an Administrator by 
the Court inthe exercise of its intestate jurisdiction, 
a complaint charging him with criminal breach cf 
trust under section 406 of the Penal Code ‘in respect 
of the goods entrusted to him cannot be entertained 
without the sanction of the Court appointing him. 
[p 793, col 2.] 

The mere fact that accounts have been filed in the 
Probate Court, or even the fact that the accounts 
have been passed by the Court, does not absolve the 
Administrator from his liability for any particular 
sums of money which may have been misappropriated 
by him, and ha may be sued inthe ordinary way for 
such sums [p. 793, col. 1.] 

Criminal revision against the order of the 
Presidancy Magistrate, Caloutta (N. D), dated 
the 23rd Apri) 1920, 

FACTS appear from the judgment. 

Babu Dasirathi Sanyal (with bim Babu 
Sarat Ohandra Mulerjee), for the Petitioner. 
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— The aesused is tho petitioner. He has 
been charged under sestions 406 and 409 of 
the Indian Penal Code under the following 
sirsumstanses, On the death of the peti- 
tioner's elder brother who had left behind 
him two minor sons, Prafulla and Probodh, 
your petitioner obtained Letters of Adminis- 
tration in August 1906 limited until the 
attainment of majority by the minor sons. 
The Letters of Administration were issued 
on the furnishing of two sureties and exeant- 
ing a bond for proper rendering of aesounts 
as ordered by the High Court, in June 1907. 
Then the troubles began when Probodh, the 
eldest nephew, besame major in 1918, It 
was at his instanee in June 1917 that this 
Court, in its testamentary and intestate 
jurisdietion, ordered me to file an inventory 
and account of the estate and effeots of my 
deceased brother, The order, however, did 
not reach me through proper notices and 
neither could I take any steps on that 
behalf. In the meantime, on 3lst August 
1917, an order of arrest was proeured and 
on the 12th September 1917 I was arrested 
and brought to Oovrt. On my furnishing 
proper inventory and accoantes, ав ordered by 
the Court, I was disoharged, though my 
troubles did not cease here. The nephews 
then challenged my accounts as being false. 
On the i9th January 1920 Prafnlla lodged а 
somplaint against me under section 406, 
Indian Penal Code, on the allegation that the 
acsounts filed by me in the High Conrt 
contained false items and numerous frandu- 
lent entries out-of whioh three were 
seleoted for the purpose of the said oəm- 
plaint. 1 was summoned to answer the 
eharge and the case waa transferred by the 
Fourth Presidensy Magistrate, Caloutta, to 
the file of J. Р, Bonnerjee, Esq, Honorary 
Presidency Magistrate,:for trial. On the 
26th Marsh 1920, Prafulla again lodged 
anotber complaint against me on the allega- 
tion that he had found ont on further 
enquiries into the acsounts submitted by me 
otber instances of criminal breach of trust 
as an Administrator, This ease also was 
transferred to the file of Mr. Bonnerjee for 
trial. Onthe 19th April 1920 1 objested 
to this sort of harassing prosesutions and 


. contended the illegality of these proseedings 


as being wulira vires. My petition was 
summarily rejested and summons were 
ordered to issue on 23rd April 1920, 
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Against these two last orders the present 
Rule was obtained. I submit the sharges 
brought against me are based upon the 
inventory and aesounts submitted by me in 
eomplianse with tbe order of this Hon'ble 
Oourt. That being so, no  proseeution 
eould be Started against me on those mate- 
rials exoept with the sanction of the High 
Court. Refers to section 195 of the Code. 
of Oriminel Procedure. The High Court 
does not find avy fault with the inventory 
and aesounts I have submitted. The oom- 
plainant, therefore, has no right in law to 
usurp the power of Oourt by starting pro- 
geoutions against me. Refers to sestion 
98 of the Probate and Administration Aot. 
That section provides for a proseeution 
under seation 193 of the Penal Code with 
ganetion of the Court granting administra- 
tion, Express. sanction of the Court is, 
therefore, a condition precedent to a proseou- 
tion of this sort, I submit. therefore, that 
in the absence of any sanation of the High 
Court, the present prosecutions are clearly 
unsustainable in law. Refers to Santok 
Ohand v, Sugan Ohand (1). That oase clearly 
воуега the present oase. 
. Babu Probodh Chandaa Ohutter,ce (with 
him Babu Asutosh Ghosh), for the Opposite 
Party. —I submit the Court had jurisdiction 
to entertain the present ease. The Court 
granting administration as well as the bene- 
fisiaries may prosecute an Administrator for 
his frand. Criminal offenees committed at 
any time are triable by all Oriminal Courts 
and no want of express sanstion would 
render the proseeution ultra vires, The 
complainant is, of course, bound to prove bia 
oase and satisfy the Court as to offence. 
My allegations were pressed before the High 
Court. I submit the mere failure on my 
part to obtain its sanetion would not 
deprive me of my right to prosecute. 

. Babu Dasarathi Sanyal replied in brief, 
е . JUDGMEMT. — The question for con. 
sideration in this ease ie, whether the 
Criminal Court san take cognizanee of an 
alleged offence. under seotion 406 of the 
Indian Penal Code against an Administrator 
appointed under the Probate Act, without 
the sanction of the Civil Court, when such 
Administrator hes ‘submitted his паввоцпів to 
~ the Court, 
7 (1) 46 Ind, Cas, 836; 46 C, 482,22 0, W. М, 910; 28 
Q Lj 116; 19 Cr. L, J. 820, 
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It appears that the ейн: WAS, ap- 
pointed Administrator to the estate. of his 
deceased brother by the High Court in 
its original jurisdistion on the 30th August 
1905, the administration being limited until 
either of the two minor sons of the desease 
ed, on attaining majority, would apply 
for & grant of Letters of Administration to 
himself. The elder minor attained his 
majority. in 1913 and upon bis appliea- 
tion the High Court in its testamentary 
and intestate jurisdiction, ordered the 
petitioner to file an inventory and aseount 
of the estate and eífeots of the deceased, 
Subsequently, on his failure to comply, the 
petitioner was arrested by an order of the 
High Oourt in September 1917 and he 
filed the accounts of the estate and effeets 
of the deeeased and an inventory of the 
properties of the deceased whieh eame into 
his hands, ard it is alleged that he was 
thereupon discharged. . On the 19th Jannary 
1920, Prafulla Kumar (the younger brother?) 
lodged а complaint against: the petitioner 
under section 406, Indian Penal Code, on 
the allegation that the accounts filed by 
the petitioner in the High Court contained 
false items and numerous fraudulent entries 
out of which three were selected by the 
complainant. On the 25th March 1520 the 
complainant made a further petition alleging 
that, on further enquiry, he had’. found ont 
other instances of oriminal breach of trust 
by the petitioner as Administrator. 

The petitioner submitted a petition to 
the Magistrate praying that the proceedings 
might be: quashed on the ground izter alia 
that he having rendered aseounts to the 
High Court, the proper Oourt for making 
an enquiry as to the falsity or otherwise 
of the same, whioh ccvered a period of 
aboot 14 years, was the High Court, and 
that the Criminal Court was incompetent 
to go into such assounts. The petition was, 
however, rejeeted by the Magistrate and the 
petitioner therenpon moved this Court and 
obtained this Rule. 

It is contended on behalf of the peti- 
tioner that the proseeution is based upon 
ihe inventory and  aesounta filed by the 
petitioner in the High Court and-thg items 
in respect of whieh he has been charged 
in the Criminal Ооотё being included іп 
the aceounts and inventory filed, the 
Orimiyal Court oannot entertain the 


4 
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complaint, at avy rate, without a sanebion 
under sestion 195 of the Criminal Pro- 
eedure Code, Relianee is placed upon. the 
provisions of sestion 398.of the Probate 
Ast, That seotion provides for filing of 
inventory and acsount by an Exeontor, or 
Administrator, and sub-seotions, (3) and (4) 
of that seation lay down :— 

' "(8) If an Exe»utor or Administrator on 
being required by the Court to exhibit an 
inventory. or acsount under this  sestion 
intentionally omits to somply with the requisi- 
tion he shall be deemed to have committed 
an offence under seotion 176 of the Indian 
Penal Code. 

“(4) The exhibition of an intentionally 
false inventory or вевопоё under this вевііоп 
shall be deemed to be an offense under 
seation 193 of that Code," 

Sub-sestion (3) has no bearing upon the 
present onse. It provides that the non-som- 
pliance with the requisition to exhibit inven- 
tory and aecounts would aonstitute an offence 
under sestion 176, Indian Penal Code, Sub- 
gestion (4) lays down that the exhibition of an 
intentionally false inventory or assount shall 
be deemed to be an offenes under sestion 
198 of, the Code and, no doubt, the High 
^'Oourt, in its testamentary and intestate 
jurisdiction, if it were satisfied that a 
false inventory or accounts had been exhibit. 
ed, might have granted eaastion to prosecute, 
No objestion, however, appears to have been 
taken to the inventory or assounts in the 
“High Court and thé complainant did not 
aoply to the High Oourt for sanetion. The 
questior, therefore, is whether, in | these 
oirsumstanoer, the Criminal Court is вот. 
petent to entertain a complaint without 
sanstion in respeot of certain items which 
' were included in the aosounts fled in the 
High Court. 

Now, the mere faot that acsounts have 
been filed in the Probate Court or even 
the fast that the acaounts have been passed 
by the Court, does not absolve the Adminis- 
trator from his libility for any partienlar 


sums of money whish may have been mis-. 
appropriated by him and he may. be sued’ 


in the ordinary way for sush sums, Sse 
thg ease "ob^ Khitish Ohandra Acharya v. 
Osmond Feeby (2) the oase of an Adminis- 
trator. pendente lite whose aesounts had 
been paseed by the Court, And if a suit 
В (2) 14.Ind. Сав, 4;39 0,687; 16 О. W, N. 516. 
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ean be maintained against an Administrator 
for sums misappropriated by him, even 
though his aocounts might have been passed 
by the Court, it is diffioult to see why he oan- 
not be oriminally prosesuted without the 
sanction of the Oóurt. 
* The eomplaint, however, made against him 
is one for oriminal breash of trust, The 
estate was entrusted to the petitioner not 
by the complainant, nor by any one through 
whom he elaims, but by the Conrt in its 
intestate jurisdiction. In a resent oase 
Santok Ohand v, Sugan Ohand (1) Chitty 
and Beasheroft, JJ., quashed the pro- 
eeeding against the Reseiver under seotion 
406, on the ground (among others) that 
it was the Ocurt and not the complainant 
who entrusted the goods to the accused, 
A oharge of criminal breach of trust, there» 
fore, cannot, under the  ciroumstanaes, be 
maintained against the petitioner exeept with 
the sanction of the Court which appointed 
him Administrator. The present proceedings 
under sestion 406 against him must accord. 
ingly be quashed, and we direst aagord- 
ingly. i 
Froceedings quashed, 


PATNA HIGH COURT. : 
Criminat REFERENOE No, 70 o¢-1920, - 
December 10, 1920, 
Present :— Mr. Justice Jwala Prasad. 
1 CU pus SINGH AND OTHERS 
4 — ACCUSED 
, versus 
EMPEROR—Opposita PARTY. 
, Criminal Procedure Code (Act F of 1898), ss. 418, 
428, 485, 438—Appealable sentences against some 
accused—Appeal — Sessions Judge, whether can deal 
with case of all accused —Procedu: e. 


When dealing with the appeal of aconsed, persons 
who have received appealable sentences, a Sessions 
Judge is competent to deal with the арр санда 
made by the co-accused who have received non- 
appealable sentences. [p. 794, col. 1.] 

Pheku Jha v. Emperor, 61 "Ind. Cas. 833; 4 5 b. J. 
485 at р. 444; (1519) Pat. 265; 20 Cr. L. J, 516, 
approved, 

Criminal referenee under section 438,Crimi. 
ral Prosedure Code, by the Sescions Judge, 


Darbhanga, dated the 9th October 1920, 
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Messrs, 8, P, Sen and Baikunthanath Miira, 
for the Accused. 

The Assistant Government Advocate, for 
the Orown. 


JUDGMENT.—This is a referense by the 
Sessions Judge of Darbhanga, under section 
438 of the Code of Criminal Prosedure, 
recommending that the sonviotions and 
sentenses passed upon the petitioners be set 
aside, With the petitioners many others 
were convisted. The petitioners received 
non-appealable sentences and the  othera 
reseived appeslable sentences. Of the acous- 
ed convicted, those who had received appeal- 
able sentences appealed before .the Sessions 
Judge and the petitioners filed an application 
in revision under sestion 435 of the Oode 
for recommendation to this Court, The 
learned Sessions Judge held that the aase 
led by the proseontion was not proved and 
set aside the sonviction and sentences as 
against those who had reseived appealable 
sentences. He has now referred the oase of 
these who had -reseived non-appealable sen- 
tenoes. The reasons for this resommenda- 
tion are those sontdined in the judgment 
delivered in the appeals by the other aosused 
persons, 

I have carefully considered the evidence 
in the ease and the judgment, and I agree 
with the view taken by the Court below and 
hold that the convictions of the present 
petitioners must also be set aside. 

The referense.is opposed by the learned 
Assistant Government Advooate. He aon- 
tends that the Court below was wrong 
in setting aside the sonviotion and in holding 
that the prosecution oase was not proved, [I 
had, therefore, to go into the merits of the 
sase in order to satisfy myself whether the 
learned Judge had sommitted an error in his 
finding by taking & perverse view of the 
evidence in the sase. І bave also considered 
the arguments addressed by the learned 
Assistant Government Advoeate, with the 
result that I agree with the view taken by 
the learned Sessions Judge, though it is 
possible that iri some respecte the learned 
“Judge has been hypereritisal. 

Bat the reference disoloses the anomaly 
pointed out by me in the case of Pheku Jha v. 
Emperor (1) ; if I had differed with the view 


(1) 61 Ind, Ons, 833; 4T. L. J, 485.ab р. 4445 
(1919) Pat, 265; 20 Or. L, J. 645, 
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taken by the learned Sessions Judge upon the 
evidence in that ease the. result would have 
been that the eonvietion of the petitioners 
would have been upheld. Whereas the 
sonvistions of thosó who had received appeal- 
able sentences and had taken more serious 
part in the cosurrenoe would have b&en set 
aside. The anomaly would have been still 
graver, for the order in the referenee up. 
holding ths conviction may have been passed, 
as in the present osse, after the term allowed 
for the Government to move and present 
an appeal &gainat the order of acquittal 
passed by the Court below. 

In the present ease the anomaly would 
have been still more serious, for the: learned 
Assistant Government Advosate intimated 
that" tho Government intended to appeal 
against the order of sequittal passed by the 
learned Sessions Judge, 1 am, therefore, con- 
firmed in my view taken of law on the subjeot: 
in. the aforesaid ease, that the learned Sessions 
Judge himself, when dealing with the appeal 
of persons who had received appeslable 
sentences, was competent to deal with the 
applications made by persons who had 
ressived non-appealable sentenses. In my 
view, he was dealing with the whole sase 
though the case came to him upon appeal 
by some of the acensed persons.: This used 
to be the praetiee, partieularly in the Distriet 
of Muzafferpur from where this ease has 
some, The practice has been referred to in 
some of ihe ‘oases whieh I quoted ‘in the ' 
aforesaid ease of Pheku Jha v. Emperor (1). 
That appears to me to be the right pro- 
oedure, 

The referenes is accepted and convictions 
and sentences passed upon the petitioners are 
set aside. | 

Reference accepted, 


LAHORE HIGH COURT. 
Caiminat Revision Permios No. 1649 
or 1920, 
February 14, 1921. 
Present :—Mr. Justice Soott.Smith.. 
M. FRANCIS DARAH— 
PETITIONER P ©. 
versus 
MUHAMMAD BAKHSH— ~ 


RESPONDENT, 
Criminal Procedure Code (Act V of 1898), s. 196 (6) 
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—Sanction to prosecute—Application — to 
Court — Court, power of, to make enquiry. 


An application under section 195 (6), Criminal 
Proced.ire, Оо ів, to a superior Court to revoke & 
sanction granted by a Subordinate С опг is not an 
pides and should not be dealt with as such [p 795, 
ool. 2. 

There is nothing, however, in the Criminal Pro. 
cedure Code which would prevent a Court, asting 
under section 19+ 46 of the Code, from making a 
preliminary inquiry before deciding whether it 
should revoke the sanction which has been granted 
by a Subordinate Court. [p. 795, col. 2] 


Petition, onder section 439, Criminal Pro. 
cedure Code, for revision of the order of 
the Senior Subordinate Judge, Amritsar, 
dated the 30th August .920, reversing that 
of the Munsif, First Class, Amritsar, datad 
the 16:h Desember 1918, 


Babu М. N. Mukerji, for the Petitioner. ` 
Sayad Mohsin Shah, for the Respond- 
ent. 


JUDGMENT,—The fasts out of whioh 
the present application for revision srises 
ere as follows :—Mubammad Bashir, minor, 
through his next friend, Muhammad Bakhsh, 
obtained a decree for Rs. 150 in the 
Small Cause Court, Lahore, against Mr, 
Franoig Darah. Не applied for exesution 
in the Small Cause Court bnt his applioa- 
tion was infrustuous, He then obtained a 
transfer sertificate from the Lahore Court 
and applied for execution of the  deoree 
in the Court of Lila Gokal Ohand, Mansif, 
Amritsar. The application whioh was filed 
in the Amritsar Court on the 3rd October 
1918 was supported by an affidavitia which 
Muhammad Bakhsh stated inter alia (1) 
that a notice to show sauss why he should 
not be arrested was served upon Mr. Darah 
at Labore; (2) that upon the servica being 
effected, Mr, Darah had run away from 
Lahore to Amritsar; and (3) that upon 
reosiving another notise from the Amritsar 
Court Mr. Darah would again absoond.- A 
warrant of arrest was issued against Mr, 
Darah and he paid up the amount due 
under the desree and applied for sanotion 
to proseonte Muhammad Bakhsh for false 
statements alleged to have been made in 
the affidavit. МоНве in regard to this 
application was sent to Muhammad Bakhsh 
but no personal service upon him was 
effected ^ Eventually, substitute? service was 
effested and on the 16th December 1918 
Lala Gokal {Chand  Muusif granted the 
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sanction applied for, Muhammad Bakhsh, 
it appears, was absent in Australia when 
this sanetion was granted апай оп his 
retarn he applied to the Distriet Judge 
that the sanction sbould be revoked, The 
District Judge held that the Subordinate 
Judge was the proper offiser to deal with 
his epplisation. Tne Subordinate Judge has 
held that, atthe time . when the Munaif 
granted the sanction, there were no sufficient 
materials betore him for arriving at the 
eonslusion that the affidavit eontained false 
allegations. He was of opinion that Mr. 
Darah should be given a further opportunity 
to show that the sffidavit was a falee 
one. He accordingly treated the proseed- 
ings before him as an appeal under the 
Civil Prosedure Code and passed an order 
under Order XLi, :ule 23, thereof remand- 
ing the ease to the Munsif with a direction 
that he should give an opportunity to Mr. 
Darah to make out his oase and hear the 
objections, if any, of Muhammad Bakhsh, 
and then decide the applisation for sanction 
according to law, Both parties have applied 
for revision. of this order. 

It is quite clear that the Subordinate 
Judge was wrong in considering the appli. 
cation before him as if it was an appeal 
under the Code of Civil Procedure. It 
was an &ppliestion to the Court to whioh 
the Munsif was subordinate under  seotion 
195 of the Criminal Prosedure Code, and 
under sub olause (6) of that seotion the Sub- 
ordinate Judge had power to revoke the 
sanction. The proceedings before the Sub. 
ordinate Judge were by way cf revision and 
uot by way of appeal atall, It is pointed 
ont that Lala Gokal Ohand has now been 
transferred from the Amritsar Distriet, and 
that his sussessor sould not grant sanetion 
for an offense oommitted in the Court of 
Lala Gokal Ohand. There is nothing in 
the Criminal Procedure Code whieb, in my 
opinion, would prevent a Uourt of revision, 
acting under section 195 (6) of the Code, 
from making в preliminary inquiry before 
deciding whether it should revoke the sans. 
iion whioh has been granted bya Subordi- 
nate Court. Section 476 of the Code ex- 
presaly lays down that, when any Civil, 
Criminal cr Revenues Court is of opinion 
that there is ground for inquiring into 
воу offenes referred to in seotion 195, and- 
committed before it or brought ander its 
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notice in the course of а judioal proseed. 
ing, such Court may make any preliminary 
inquiry that may be nesessary. Mr. Darah 
presses that he may be allowed to adduce 
further evidence to show that some of the 
statements in the affidavit were false, He 
says that he has been disgraced by being 
arrested quite unnecessarily at the instance 
of Muhammad Bakhsh, and seeks redress 
therefor. 


. І, therefore, allow the revision and, setting 
aside the order of the Bubordinate Judge, 
direst him to dispose of the application 
before him in accordance with law Не 
should himself make the further inquiry 
whish he ordered the Munsif to make and, 
after having made it, should deside whe- 
ther the sanstion granted by Lala Gokal 
Qhand should be revoked or not. This order 
also disposes of the eross-applieation for ra- 
yision No. 86 of 19%1, filed by Muham. 


. mad Bakhsh, 


РЕЗ 


Р ana and signed, nor legally made over 


Revision allowed, 


$ 


PATNA HIGH COURT, 
Отуп, OBIMINAL Revision No, 11 or 1920. 
August 9, 1920, 
Present: —Mr. Justios Adami, 
` WALI MOHAMMAD AND 0T:ERS 
i — PETITIONERS 
versus 


EMPEROR—Oprosirz Pan Y. 
t Criminal Procedure Code (Act V of 1808), s, 476— 
-—Penal Code. (Act XLV of 1860), ss. 188, 186— 


. {Warrant of attachment signed “By Order by Serishta- 


dar— Warrant addressed to Nazir—Nazir, power of, to 
delegate it to peon—Procedure, legality of. 


A warrant for the attachment of property in 
execution of a decree was signed by the Serishtadar 
of the Court “By order” and was addressed to the 
"Bailiff Nazir of the-Court, the warrant was delegated 
to a peon-and the acoused resisted him in executing 


the warrant.: the Court directed the prosecution of.. 
‚ the,accused, under section 476, Criminal Procedure 


Code, for offences under sections 183 and 186 of the 
Penal Code, and that order was attached in revision 
‘on the ground that the warrant was neither legally 
to the 


peo 
Held, that there was no illegality in the warrant, as 


tho words „Ву order” showed that the Conrt had 
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authorised the Serishtadar to sign it, and the Nasir 
had power to delegate it to а peon. tp. 797, col. 2.] 

Civil eriminal revision against the order 
of the Munsif, Kishenganj, dated the 8th 
May 1920, diresting the  proseention of 
tbe petitioners, 


FAOTS.—On &th May 1920 the petitioners 
were directed to be proseeuted by the Munsif 
of Kishenganj under seation 476, Criminal 
Procedure Code. The order, in brief, was 88 
follows: “Whereas the men named below 
obstructed the peon, being а publio servant, 
on 20th December 1919, in exesution of a 
writ of attachment, dated the 18th December 
1919, and snatehed away from his eustody the 
moveables and live stosk t4:,...and thereby 
eommitted the offenees enumerated in вес. 
tions 183 and 186, Indian Репа1 Ооде... 

The writ referred. to above was er 

"in the first Court of the Munsif at Kishen- 
ganj. 
"Money Exesution Case No. 1994 cf 1919,” 

-It was addressed to “The Bailiff of the 
Court.” It was signed as “By order—Udit- 
narayan ‘Sertehtadar, Munsif's Court. It 
was issued on 18th Desember 1919, and 
made returnable on or before 16th January 
1920.: 

Onthe back of the writ the entries showed 
that it was made over to the Nazir on 18th 
Desember who made it over to the peon by 
name: the latter returned it after service on 
22nd December and the Nazir returned it to 
Court on the same date with the following 
remarks thereupon : "Sir, It appears from. 
the peon’s report that the asoused persons 
snatshed away the property whieh was 
attached by him.” 





Mr, Athar Husain, for the Petitioner.—The 
writ of attachment, purporting to have been 
issued under Order XXI, rule 30, Civil Proce- 
dure Code, was not signed by the Munsif. The 


` Sertshiadar had no authority to sign it and, 
, therefore, no offence has been committed. 


This is the settled Caloutta practice. Relies 
upon Deputy Legal Remembrancer v. Mir 
Sarwar Jan (1). 

.The writ was addressed to the Bailif of 


the Court and has been exeeuted by the 


peon. In this case the Bailiff wasethe 
Nazir and he had no power to delegate. to 
the peon. 


(1) 60, W,N 845, - 


Vel. LÈ] 
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чыш Mohini Mohan Banerji v. Emperor 

Mr. Manohar Lal (Assistant Government 
Advosate), for the Crown.—Deputy Legal 
Remembrancer v. Mir Sarwar Jan (1) has been 
dissented from by a Division Beneh of this 
Court : See Khidir Bum v. Emperor (3). The 
onusison the petitioner to show that the 
Serishtadar had no authority. Here the 
writ, on the face of it, shows that itis signed 

By order" and, therefore, prima facie the 
Sertshtadar had authority to sign. Whether 
in fest this is so or not will be determined at 
the time of the trial. 

The question as to the power of delegation 
was elaborately argued before your Lordship 
and the matter has been settled now in 
Doman Mahto v. Emperor (4). 

JUDGMENT.—This isan applisation for 
the setting aside of an order passed under 
section 476 of the Criminal Prosedure Code 
by the Munsif of Kishenganj, diresting the 
prosesution of the petitioners under seotions 

‚ 188 and 186, Indian Penal Code, and also for 
the setting aside of an order passed by the 
Sub.Divisional Magistrate summoning the 
petitioners under those sestions. The order 
under section 476 is attacked on the ground 
that the writ of attashment, which the 
petitioners are alleged to have resisted by 
seizing the property attached, was neither 
legally madeand signed nor legally made 
over to the peon who served the writ, In 
the first place, it is argued that the writ was 
addressed to the Bailiff Nazir of the Civil 
Court and,therefere, if should have been served 
by him as Bailiff and not by a peon to whom 
he delegated it. It is now, I think, clearly 
settled that the Nazir of the Court has the 
power to delegate. 
the name of the peon to whom the delega- 
tion was made. Next, it ів urged that the 
warrant of attachment has not been signed 
by the Munsif and so is of no effest, The 
writ is signed by the Sertshtadar of the 
Munsif’s Court By Order, It is sontended 
that the authority by whieh the Serishiadar 
signed for the Munsif should have been 
stated on the writ, and several decisions have 
been referred to this effect. However, the 


(2) 86 үч. Cas. 871 1 P. L, Ј, 660; 18 Or. L, J. 39; 
8 P. b. ҮГ. 6 
(8) 49 Ind. ‘Cas. 171; 8 P, L, J, 686; 20 Or 


1 
(4) 64 Ind, Cas, 977; 21 Or, 1, J. 193. 


L. J, 


The writ bears upon it ` 


ruling of Mullick and Thornhill, JJ., in Khidir 
Bux v. Emperor (5), shows that it was for 
the petitioners to show that there was no 
authority, and that it is to be presumed that 
the authority had been given. In my mind 
the mere entry of the words “By Order” 
shows that the Sertshtadar had the Munsif’s 
order to sign. Iam unable to see that the 
writ of attashment, on its face, was sush that 
the petitioners would be justified in resisting 
the attashment. The whole ease before this’ 
Court depends upon whether the Munaif was 
justified, on the facts before him, in coming 
to a decision that a proseoution of the 
petitioners was likely to sucaeed. It is a 
question on which he was entitled to form 
his opinion and prima facie, having the writ 
and the report of the peon before him, he was 
fully entitled to take proceedings under 
sestion 476. The Sub Divisional Magistrate, 
too, having received the proceedings from the’ 
Munsif who had jurisdiction was justified in’ 
issuing summons under seotions 183 and 186, 
Indian Penal Code, The points now put 
forward by learned Counsel for the petition- 
ers oan he urged when the petitioners are put 
upon their trial. The applisation is rejected, 
The application of the Crown for costs is 
rejeoted. 
Application rejected. 


CALOUTTA HIGH COURT. 
OgiuINaL Revision No. 525 or 1920, 
July 29, 1920. 
Present:—Justisce Sir N. R, Ohatterjea and 
Mr. Justioe Cuming. 

HEM OHANDRA DUTTA—Accusmp — 
PETITIONER 
versus 
GIRINDRA CHANDRA CHAUDHURY 
Compiatnant—Oprosite PARTY. 

Criminal Procedure Code (Act V of 1898), s, 845 — 
Compromise filed in Court, effect of—Further proceed. 
ings, whether can be taken. 


Where the parties to а criminal proceeding file а 
written compromise in Court under section’ 345 of 
the Code of Oriminal Procedure, such compromise: 
amounts to an acquittal of the accused, and nofurther 
proceedings can be taken against him ab the instance 
of the complainant in respect of tho subject-niatter 
of the compromise, Гр. 800, col, 1.] 
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Rule against the order of the District 
Magistrate, Dinajpur. 

FAOTS appear from the judgment. 

Babu Bimal Ohandra Das Gupi:, for the 
Petitioner.—The petitioner has been nosused 
of having defamed the complainant, opposite 
party, under section 500 of the Indian Penal 
Code, During the pendensy of the proseedings 
the parties made up their complaint and a 
petition of sompromise, wherein the petitioner 
apologized to the opposite party for the offenes 
done, if any, whieh was acsepted by the latter, 
was drawn up and filed with the p-shkar 
of the Sub.Divisional Magistrate before 
whom the eate was pending. On the petition 
being put up before the Court, the learned 
Magistrate rent for the complainant and had 
a talk with him in his privata chamber in 
aourse of which the Magistrate expressed 
his disapproval of the sompromise. There- 
upon the complainant, who is a pleader of 
that Court, filed a petition prayiog for the 
withdrawal of the petition of compromise 
“for some special reason ” without spesifying 
ihe same. The Magistrate, aecepting that 
petition, has adjourned the ease and the case 
is being proseeded with. The present Rule 
bas been directed against such course of 
proeedure being followed and for the quash- 
ing of further proseedings. I submit, the 
procedure followed by the Magistrate is 
wholly illegal. The parties сате to an 
amicable settlement, had a petition of вош. 
promise setting out the terms agreed upon 


and accepted by the parties, and daly signed 


by them, filed in Court. Тһе Оопгё was 
bound to accept the sompromise under the 
eireumstaneps. It had no farther jurisdie- 
tion over the matter and ought to have 
acqoitted the aconsed under seotion 345 of 
the Code. of Criminal Prosedure, Is is 
solely due to the undue interference 
of the Magistrate that the somplainant 
resiled from the somp:omise. А sompound- 
able offense, as in the present ease, is som- 
pounded in law the moment the apology is 
tendered and acespted. Refera to kusum 
Bews v. Bechu Bewa (1), Mahomed Ismet 
v. Foizuduin (2). A compromise petition 
onse filed sannot be withdrawn and the 
Court bas no jurisdietion over the matter 
any further, In eompoundable oases the 


composition is complete and effestive even 
though no compromise ‘petition has been 
filed in Court. Refers to Kumarasamt 
Chetty v. Kuppusami Ohetty (3). The allega- 
tion that the complainant signed under a 
misapprehension was not made in the sub- 
sequent petition of the complainant neither 
did he raise any objestion on the ground 
of other terms and conditions of the oom- 
promise being omitted from the compromise 
petition. Thess are olearly after thoughts 
on whish no relianoa should be placed, Rafora 
to Emperor v, Gana Krishna Walunj (4), 


Babu "Ban Behari Sarkar, for the Opposite 
Party.—My submission is, that the som- 
promise ‘having been made under a mis- 
apprehension the compromise ought not to 
be asted: upon, Farther, all the terms проп 
which I agreed to settle the case were not 
incorporated in the patition of sompromise. 
One of my terms, for instanoe, was that the 
asoused must apologise to me for his offense 
in open Court. That has not been done. I 
submit, the Court was right in not acting 
upon that sort of prevarioating eompromise, 
Farther, the onus is on the acsused to show 
that thers was a lawful eompromise. Reafera 
to Murray v. Queen-E трғезе (5). The Court 
must be satisfied that there has been a som- 
promise in reality, Here the finding is in 
my favour, A party to a compromise oan 
resile therefrom before the passing of any 
order thereon by the Oourt. The oase in 
Kusun Bewa ч. Behu Вега. (1) is mot 
against ms Tie latter pars of the bead. 
note of the gass is not qiite аезлгабе inas.’ 
munah as it is nnt borne ont by the juig ment, 
Tna onsa in Mahomel Kanni vw. Pattini 
In yathu'lı (6) is an extreme oaze and should 
nəs ba followed. The ease in Ka narasa ni 
Osetty v. Кирриватх Ohetty (3) has no appli- 
sation to the faoss and airaamstaness of 
tha present ease. І subnit, tha Ovars із 
bound to enquire as to the bona files of a 
compromise b-fore it вап resord an asquittal 
under sestion 345 of the Cade of Oriminal 
Procedure, і 


, e 44 Ind. Cas 583; 4! M. 68%; RAM L. J. 2177 
W. 274, 23 M. L, T. 240; 19 tr L, J. 359 
uM dd r 359; (1918) 
9,26 Ind. Cas, 1000; 16 Bom, L. В. 939; 16 Or. 
(5) 210. 10°; 10 Тай. Deo. ^x. 8) 701, - 
(8) 81 Ind Cas 81%; 39 М. 946; 2L, W. 1200; 18 
ML L, Т. 602; 16 Or. L, J, 803, 
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Babu Bimal Ohandra Das Gupta replied in 
brief. 

JUDGMENT, 

This isa Rule calling upon the Distriot 
Magistrate and the opposite party to show 
sause why the proeeedings against the peti- 
tioner should not be quashed, or why a 
further inquiry should not be made into the 
petition of compromise, 


It appears that the opposite party, who 


ia a Pleader of the Thakurgaon Munsif’s: 


Court in the Dinajpur District, brought a 
case for defamation against the petitioner, 
who is a Muktear’s olerk. The parties, 
however, came to an amieable settlement 
and a petition of sompromire was filed in 
the oase in the Courtof the Sub Divisional 
Magistrate before whom the ease was pend- 
ing. The petitioner denied that he had 
defamed tbe opposite party and said that, if 
apy sueh defamatory words had reached the 
ears of the opposite party, the same wero 
absolutely false, that the petitioner waa 
sorry for it and tendered his sinsere apology 
to the opposite party, The opposite party 
statéd in the same petition that the accused 
having admitted that the defamatory words 
that he heard were falee, and having ex- 
pressed his regret at the siroulation 
of the falee remour snd having apologised 
in the above manner, he (the opposite party) 
did: not wish to proceed further in the 
natter and be prayed that the ease might 
be finally disposed of uncer the provisions 
of seoticn 345, Criminal Prosedure Code. 
Tle petition was signed not cnly by the 
petiticrer but also by the opposite party 
himself, 16 was engrcssed by his (the 
opposite party’s) olerk, Goral Chunder Das. 


After the petition had been filed with ' 


the xeshkor. the latier put it up before 
tte Sub Divisicnal Magistrate. Thereupon 
the Sub Divisioral Magistrate sent for the 
opposite party, ard there was some talk 
between them as tbe result of which the 
Pleader putin another petition by which 
he wanted to withdraw from the compro- 
mise, That has been given effeet to, and 
the case is being proseeded with against the 
petitioner. 

We are of opinion that there was a 
fawinl ecmpromise under seetion 345, Orimi- 
nel Preeedure Code, whish amounted to an 
acquittal of the petitioner, and that no further 


proseedings ought to have been taken against 


-him. 


Under aub sestion (2) of section 345, certain 
offences san be sompounded with the per. 
mission of the Court before whish any 
prosesution for sush offense is pending, and 
elause (5) also provides for somposition 
where the aeeused has been committed for 
tria), or where he has been oonvisted and 
an appeal is pending, with the leave of the 
Court. In the other oases mentioned in 
section 345, no leave of the Court is 
required for sompounding the offense. The 
offence for whish the petitioner was being 
prosecuted was defamation, under sestion 500, 
and it was sompoundable by the person 
defamed. The latter agreed and himeolf 
signed the petition filed in Court having 
aecepted the apology offered by the peti. 
tioner, The offense, therefore, was lawfully 
compounded and the Magistrate ought to 
have dirested an acquittal, Instead of doing 
that, he sent for the Pleader (the opposite 
party) and it appeara from hia report to 
the Distriet Magistrate that it was he who 
asked the Pleader to withdraw the petition 
of compromise, onthe ground that the peti- 
tion was filed under a misapprehension, the 
misapprehension being that the Sub.Divi. 
sional Magistrate had not approved of this 
compromise when he was informed of it by 
some Pleaders and Mukteara on the morning 
of that day, whereas the opposite party was 
given to understand that the Sub Divisional 
Magistrate had approved of it. 

We do not see what the Sub Divisional 
Magistrate had todo with the composition 
of the offense under sestion 500, it being 
& private matter between the Pleader and the 
Muktear’s Mohurrir. It is elear that it was 
after the talk with the Sub-Divisional Magis. 
trate that the Plesier changed his mind, 

16 is said that there was an understand. 
ing with the opposite party that the peti- 
tioner would offer an apology in open Court, 
But the petition does not state that. 
The petition itself contained expression of 
apology by the petitioner, and socceptance 
thereof by the opposite party. That the 
peitition was signed with knowledge of its 
contents is not, and eannot he, denied by 
the opposite party. The subsequent petition 
of withdrawal shows that the petition of 
sompromise filed in Court was made by 
both parties, and it was prayed by the 
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subsequent petition by the opposite party 


that the petition of compromise might be. 


rejeoted. - 

There: being no doubt of the opposite 
party having signed the petition or of som- 
promise with knowledge of its sontents and 
of whioh ‘the Sub. Divisional Magistrate was. 
satished when. he sent for the opposite 
party,as appears from his order, he ought. 
to have acquitted the asoused under the 
provisions of section 345, Criminal Prosedure 


Code. See the case of Kusum Bewa v. Bechu 
Bewa (1), ' j 
We were referred on behalf of the 


petitioner, to two oases in the Madras High 
Court. In the oase `of Mahomed Kanni 
y. Pattani Inayathulla (6) Abdul Rahim, 
J., observed ‘as follows: “A composition 
arrived at between the parties of a 
eompoundable offense: is complete ав. 
soon as it is made, and it has the effeot 
of an acquittal of the acensed under sestion 
845, Oriminal Procedure Code, in respeot of 
that offenee, though one of the parties, 
later ор, resiles from the compromise and 
no statement or petition recording the 
compromise is filed in Court by the 
parties", 

See also the ease of Kumarasamt Ohetiy 
v. Kuppusamz Ohetty (8). 

It is unnecessary for us to consider the 
question whether the compromise of a onse 
outside the Court is a valid compromise 
and must be given effeot- to, when no 
petition was filed in Court, and this was 
the question in those ‘two Madras oases. 
Here the petition was filed in Court and 
signed by both parties, and we think it 
ought to have been given effest to. 

The result is that further proseedings 
in the oase against the petitioner are 
quashed and the Magistrate dirested to reaord 
an order of acquittal against the petitioner. 


Rule made absolute. 


INDIAN OASES 


(1921 


ALLAHABAD HIGH COURT. 
Оти, Revision No, 44 or 1920, 
i January 25, 1921, 
Present:—Mr, Justice Gokul Prasad. 
ABDUL AZIZI—APPLICANT 
versus 


BOHRA TARA CHAND—Opposire Parry, 

Oriminal Procedure Code (Act V of 1898), s. 195— 
Civil Procedure Code (Act V of 1908), s. 115—Order 
in appeal rejecting application for sanction to prosecute 
— Material, irregularity—Perjury—8Banction, when 
ought not to be given. 


An order upon an appeal against an order sanction. 
ing the prosecution of the appellant, contained the 
words: "The application is rejected", amounts to n 
refusal to consider the’ question, and is a material 
irregularity within the meaning of section'116 of the 
Civil Procednre Code. 

Sanction to prosecute for giving false evidence is 
not justified where there is no documentary evidence, 
and the question is of oath against oath, ` 


Civil revision, from an order of the 
Distriot Judge Agra, dated the 9th of 
March 1920, А 


Mr. Zahur. Ahmad, for the Applicant. 
Mr. U. S. Bajpai, for the Opposite Party. . 


JUDGMENT.—'This is an application in 
revision from the desision of the District 
Judge of ‘Agra, dismissing an appeal against 
an order’ of sanetion to prosecute the ap: 
plisant for giving false evidence, The 
only judgment passed by the learned Dis. 
triot Judge in appeal is, "The application 
is rejected”, I do not think that an 
order like this should be passed. An order 
like this passed in a sanction for prosesu- 
tion ease amounts to а refusal to consider 
the question and would, in my opinion, at 
least. amount to a material irregularity 


‘amounting to illegality in exereise of. its 


jarisdiotion by a Court. In order to assure 
myself of the eorreetness'of the order passed by 
the first Court I went through the resord of the 
саве. There is no dooumentary evidence what: 
ever on the resord to support the statement of 
the plaintiff as against the defendant, It 
is @.pure question of oath against oath, 
and, in my opinion, the order of sanction 
granted by the first Oourt was not justified, 
I, therefore, accepi this application in revision 
and set aside the order of sanstion, ` 


. 
PE 


= | Application accepted, 


Wel, tX] 


CALCUTTA HIGH COURT. 
Ovir Rune No. 69 or 1999. 
May 25, 1920, 

Present: ~Mr, Justice Teunon and 
Justise Sir Asutosh Chaudhary, KT, 
Ss. BHUSHANMANI DASI 
— PETITIONER 
LETSUS . 

PRAFULLA KRISTA DEB BAHADUR 


AND OTHERS— Opposite PARTIES. , 
Civil Procedure Code (Act V of 1908), s. 116, О, ХХІ, 
т. 90—Ewecution of decree—Sale, application to set 
aside--Limitation, terminus a quo—Revision—Mate- 
rial irregularity, 


The starting point of limitation for an application 
to set aside an execution sale on the ground of 
fraud is, the date whon the applicant had knowledge 
not merely of the factum of the sale, but a clear and 
definite knowledge of the facts which constitute the 
fraud, and itis for the other side to show that the 
applicant had such knowledge at a time from which, 
taken as a starting point, the ‘application is barred. 
[p. 812, col, 2.] 

P.applied to set aside an execution sale on the 
ground. of fraudulent suppression of process and 
‘other irregularities, the Court rejected the application 
‘merely upon the deposition of the applicant and 
without considering all other evidence which he was 
prepared to give as regards the suppression of 
processes and other irregularities of which he 
complained : 

Held, that the Court acted with material irregu- 
py in the exercise of its jurisdiction. [p. £02, col, 
1. 

Rule against the order of the Distriot 
Judge,-24 Perganas, 


FACTS appear from the judgment. 

Babu Apurba Oharan Mukher.ce for Babu 
'Saroda Oharan Maity, for the Petitioner.— 
This is an appheation under seotion 1:5 of 
the Code of Civil Prossdure, The petitioner 
mace an applieation under Order X XI rule £0, 
Oivil Procedure Code, for setting aside an 
exesution sale on the ground of irregularities, 
fraudulent suppression of prosesses and 
.gonsequent inadequacy of prise. The peti. 
„tioner, who is a purdanashin lady, was ex- 
amined on commission, in the eourse of which 
she stated that she had hearsay know- 
edge of the sale some two or three months 
bafore the application to eet aside the sale 
was preferred. Relying upon this deposition, 
both the Courts below held that the appliea- 
tion for setting aside the sale was barred by 
imitation. 


The Courts below should not have shut 
out all other evidense which the applicant 
was prepared to give regarding the suppres- 


a 9l 


 INDIANTOASES, 


BHUSHANMANI DASI 9, PRAFULLA KRISTA DEB, 


goi 


sion of processes and other irregularities of 
which she was complaining, The faot that sbe 
admitted hearsay knowledge of the sale two 
or three months before the date of her applica. 
tion ia not sufficient to bar her application 
by limitation. She alleged fraud whieh 
must be held to have a sontinuing influence. 
In such a ease, mere knowledge of the factum 
of the sale is not suffisient, the applisant must 
have definite knowledge of the fasts whieh 
constitute the fraud before time бап run 
‘against her, See Narayan Sahu v. Damodar 
Das (1). See also Rahtmbhoy Habibbhoy v. 
Turner (2). This is в ft oase in whieh your 
Lordships should interfere in the exereise 
of your revisional powers. 


Babu Mohendranath Roy (with him Babua 
‘Benopendronath Ganguly and Pareshnath 
Mukherjee), for the Opposite Party.— Ar error 
in applying the Law of Limitation is not an 
error whieh ean -be sorrested on revision 
under section 115 of the Code of Civil 
Procedure. See Benode Pehari Bhadra v. 
Ram Sarup Ohamar (3), See also Ramgopal 
Jhoonghoonwalla v. Joharmall Kkemka (4) 
Mohim Ohunder Fal v. Ahmad Ali Khan (5). 
The provisions of seation 115 of the Code of 
‘Civil Prosedure are not applicable, although 
there might be an error in the decision 
touching the question of limitation. Your 
.Lordships shonld=not, therefore, interfere 
under seotion 115 of the Civil Procedure 
Code. 


Babu-Apurba Oharan Mukherjea replied. 


< JUDGMENT.—This Rule is dirested 
against an order by whish the District 
Judge of the 24 Pargannas affirms the 
order made by the Munsif, First Court, 
‘at Diamond Harbour. By the said order 
the Munsif réjected an application- for 
getting aside a sala made on the ground 
of fraudulent suppression of process, certain 
irregularities, and  insuffisieney of price, 
Both Courts have held that the application . 
-was barred by limitation, and in coming 
to this oonslusion they have proeseded 
merely on the deposition of the applicant 


(1) 16 Ind. Cas. 484; 16 О. W. N. 891. 

(2) 17 B 341; 201. A. 15 6 Sar. Р, C, J. 256; 17 
Ind. Jur, 40 9 Ind. Dec. ‘х. в. 222, 

(8) 16 Ind. Cas. 679; 16 0, W, N. 1015 atp. 
1018. 

(4) 15 Ind, Cas, 647; 39 С 478, 

(5) 33 Ind, Cas 246; 22 О.Т. J. 581, 
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"who was’ exaniined on eommission. In the 
eourse of this deposition she stated that 
she had hearsay knowledge of this sale some 
two to three months before the application 
was preferred. From the date of this 
hearsay knowledge of the faot of sale the 
Courts below are of opinion that limitation 
should run. We are unable to think that 
they are right in so holding. The appli- 
eant must have knowledge not merely of 
the factum of the sale, but a clear and 
definite knowledge ot the faets whioh oon- 
stitute the fraud before time oan run 
against him or her. This is apparent from 
& number of reported eases, to one of 
whieh we may refer,namely, Narayan Sahu 
у, Damodar Das (1). 

This ense and other eases show that, 
when by a fraud of this nature, involving 
suppression of process and submission of 
false returne, the applicant is kept out of 
knowledge of the sale of his property such 
fraud must be held to have а continuing 
influense, Indeed, in sueh а ense it is for 
the other sida to show that the injured 
party had olear and definite knowledge of 
the fasts which constitute the fraud at а 
time from whioh, taken аз а starting point, 
the suit is barred, 

In this eonneotion we may referto the 
desision of their Lordships of the Privy 
Counsil in Кат юу Habibbhoy v. Turner 
(2). Relying upon these passages in her 
deposition in which the applicant admits 
hearsay knowledge of the sale two or thrae 
-months before the date of her spplisation, 
the Ocurts below shut ont all other evi- 
denoe whish the applieant was prepared ta 
give ав regards the suppression of prosesses 
and the other irregularities of whieh she 
complains, Thus, they have поб merely 
fallen into an error but also acted with 
material irregularity in the exereise of 
their jurisdiction and this, therefore, gives 
_this Court jurisdistion to interfere under 
gestion 115 of the Code of Civil Prosedure. 

In this view, we must set aside the 
orders of both the Courts belowand remit 
this ease to the Court of first instance in 
order that it may deal with it and dispore 
of it in acaordanee with law. 

Costs of this Rule will be costs in tbe 
ense, Wo assess the hearing fee at three 
gold mohurs, 

Order set aside, 
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MADRAS HÍGH COURT. 
Seoonp Civit APPEAL No 290 or 1919. 
Maroh 2, 1920 
Present: — Mr. Justise Oldfield and 
Mr. Justice Seshagiri Aiyar. 
KBISHNASWAML ALYAR—PLAINTIFF 
— APPELLANT 
versus 
APPAVIER AND OTHERS—DEFENDANTE 
Nos, 3 ro 6, AND Lagan Representatives 


or DerzNbDANTS Nos. 2 AND 6— RESPONDENTS, 
Hindu Law—Partition-deed —Gift— Defeasance 
clause, validity of. 


The principle that an estate once vested cannot 
be divestedis not recognised as a general rule of 
Hindu Law, even of the Hindu Law of Succession. 
Therefore, a defeasance clause in a partition-deed of 
an estate that, if a particular event shall happen,—in 
this case a default in making certain payments,—the 
interest of the defaulter shall pass to another person, 
is not repugnant to any principle of Hindu Law. 
Lp. 804, cols, 1 & 2.] 

Second appeal against the decree of the 
Diatrist Court, Tanjore, in Appeal Suit 
No. 963 of 1917, preferred against the deoree 
of the Court of the Principal Distriet Munsif, 
Tiruvalur, in Original Suit No. 164 of 1913, 


FACTS appear from-the judgment. 


The Hon'ble Mr. T. B, Ramachandra Atyar, 
for the Appellant.—The defeasanse clause in 
the partition-deed providing for the divesting 
of the estate on the son's not paying kist is 
invalid. An estate onse vested sannot ba 
divested, Whether the slause is permitted 
by the provisions of the Transfer of Pro. 
perty Aot or not, under seotion 2 of the 
Aot it is repugnant to the principles of 
Hindu Law: See Full Bench judgment in 
Krishna v. Sami (1). 


Mr, K. Bashyam, Aiyangar, for the Re- 
spondents.—The condition is perfeetly valid. 
It is not opposed to any general rule of law 
nor is it against publie polisy. The parti- 
tion was effected after the enastment of the 
Transfer of Property Aet. The provisions 
of this Ast allow of such dispositions subjeot 
to such: sonditions. In Krishna v. Samt 
(1) the Fall Bench have stated that 
the rule that an estate onae vested cannot 
be divested sannot be laid down without ' 
exception and that it is nowhere laid down 
in express terms by the Hiudu Pi pium 
tors, Subsequent desisions of the- udisial 


(1) 9 M. 64 (F. В.); 8 Ind. Dec. (х. в.) 441. 
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Committee have made inroads on this prinei- 
ple, and the cumulative effest of all the ral. 
ings is, that the principle is disregarded in 
practise, Both under" Hindu Law and the 
Transfer of Property Act, the sondition is 
valid. Sse Sreemutty Soor eemoney Dossee v. 
Denobundoo Mullick (2), Sreemutty Soordee- 
money Dossee v. Denobundoo Mullick (8), 
Bhoobun Mohint Debia v. Hurrish Ohunder 
Ohowdhury (4), Jatendra Mohan Tagore v. 
Ganendra Mohan Tagore (5). 
JUDGMENT, 

OLDFIELD, Ј.=- Тһе question in this onse 
arises on the sonstruation of Exhibit A, a 
dosument drawn by unprofessional hands, aud 
is, whether, under it, the widow of one 
Srinivasa Aiyar, the vendor of plaintiff. 
appellant, asquired any interest, which she 
could convey to him. The argument before 
the lower Appellate Court was apparently 
based on a translation of Exhibit A, whioh, 
like that made here; is inasaurate, 16 was 
eonduoted with reference mainly to the 
meaning of the expression " with absolute 
right," not to the general principles affeating 
the dispositions made. In the application of 
these principles to what actually ossurred 
there was a mistake as to the contenta of 
one phrase used. Here the argument pro- 
eeeded on different lines. 

By Exhibit A Nanu Aiyar апі his sone, 
first defendant and Srinivasa Aiyar, husband 
of plaintiff's vendor, effected a partition, but 
we &recongerned only with one portion of 
the settlement then agreed to, that relating 
to the property, of which half is claimed 
under Exhibit A, which was left in the 
enjoyment of Nanu Aiyar and Annapurni. 
ammal, his wife, Тһе terms on whioh they 
were to enjoy it and it was to devolve, are, 
аазогйїпр to the translation given in the 
Distriat Munsif's judgment whiob, with oon- 
sent of the parties, we adopt, exaept as to one 
point to be separately referred to, as follows: — 
"(1) the properties shown in list 1 are to 
be enjoyed by Nanu Aiyar and Annapurni 
Ammal for their lifetime without any right 

(2) 6 M. I. A. 626; 4 W, R. P. O. 114; 1 Ind. Jur. 
(s. в.) 372; 1 Suth. Р. О. J. 291; 1 Sar. Р.О. J. 593; 
1 Boulr. Rep, 228; 19 Е. В. 198, 


(8) 9 M. I. A, 123 at p. 185; 1 Sar, Р.О. J. 837; 19 
Н. R. 688. 


(4) 5 I. A. 188; 40, 28 (P. 0.); 3 C. І. В. 839; 3. 


Sar. P. €. J. 815; 8 Suth P, О. J. 637; 2 Ind. Jur. 430; 
1 Shome L, R. 241: 2 Ind, Deo. (N. в.) 16, 

(5) 18 W. R. 859; 9 B, L. R. 377 (P. 0.); 2 Suth. P, 
О. 7. 692; 8 Sar, Р, О, J, 82, 
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of alienation, (2) Srinivasa Aiyar and firat 
defendant (Appavier) shall pay the kist of 
the properties equally. (3) After spending (for 
funeral expenses) at the death of eaoh of the 


two parents, (4) Srinivasa Aiyar and first 


defendant shall divide equally a 1/16th Pangu 
(a moiety of the whole) at the death of each 
of the two parents. (5) If the two do not 
agree and spend either for the payment of 
the kist of the said lands or for the funeral 
expenses, the survivor of the two, that is, 
Nanu Aiyar, and Annapurni Ammal, shall 
take the ith Pangu of lands (the whole of the 
lands in list 1) absolutely, and (6) if the 
two do not agree and pay for the funeral 
expenses of the survivor and the kasi of the 
lands, he who spends shall take absolutely 
the 1/16 Pangu, whioh was in possession of 
the survivor." 

The figures in this extraet have been 
inserted for eonvenienoe of reference ; and, 
observing that no attempt was made here to 
dispute the lower Appellate Court's inter. 
pretation of the words " with absolute right” 
as oonferring the fullest estate, I give in 
legal language the result, as it appears to me, 
with reference to each elause. Under (1) 
and (4) there is a oreation of life-interest in 
favour of Nanu Aiyar and Annapurni 
Ammal, ina moiety of property eash with 
remainder as regards each moiety to their 
sons, There are then sonditions for the 
defeasanee of these estates, in remainder, the 
Bon's obligation to pay the kiston the pro~ 
perty throughout and to pay the funeral ex- 
penses on the death of each parent being 
stated generally іп slauses (2) and (3); and the 
defeasanoes in ease of defeault of the default- 
ing son's estate in either moiety being provid- 
ed for later. If the default occurs during the 
lifetime of both parente, that ease is not 
provided for and it is fortunate that if 
has not arisen. If default oosurs during 
the lifetime of the surviving parent, 
under clause (5) such parent shall take 
an absolute interest in the whole property. 
lf it osours later after- the death of the 
surviving parent, the  non.defaulting воп 
shall take the moiety whieh is in his or 
her possession. What ia expressed and 
what I must, therefore, take to have been 
contemplated, is a life estate of eaoh 


“moiety in each of the parents (we have 


already desided to that effest in Civil 
Miscellaneous Appeal No. 310 of 1915) 
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with remainder as regards each moiety to 
the sons, subject to the sonditions for 
defeasanse on eash of two different dates, 
those of the deaths of the two parents, at 
ihe one of both moieties in favour of the 
surviving parent, at the other of the moiety 
still in the parent's possession in favour of 
the non. defaulting son. 

There is no question of any defeasanse 
on the death of Nanu -Aiyar; and plaint» 
iff, claiming under Srinivasa Aiyar, oon- 
tends that the latter then 'sequired an 
absolute interest, whioh his legal representa- 
lives sould sonvey in N&nu Aiyar’s portion, 
the oondition for defeasanse in ease of 
Subsequent default, воде as defendants 
allege, being unenforeeible : and we have 
io deal with this sontention, Exhibit A 
was subsequent to the Transfer of Property 
Ast, and, if its provisions are applicable, 
there is nothing in them, against which 
‘the sonditions for defeasance offend. For, 
the last sentense of the explanation to seo- 
tion 19 sontemplates divesing of an estate 
onsa vested ; sestions 28 and 29 reaognizs 
‘sonditions subsequent, as effective, although 
they must be construed stristly ; aud there 
is nothing in these sonditions, whioh offend 
against publio policy, ог the rules contained 
iu &estions 10, 12, 21 to 25 or 27, 

It is further, however,  nesessary to 
‘sonsider, with reference, to section 2 (d), 
whether the conditions offend against any 
rule of Hind: Law and, in particular, whether 
the principle that the estate onse vested 
eannob be divested іа such a rnle. It does 
not appear that the expression “rule of 
Hindu Law” has ever been the subject of 
. eomprehensive definition by authority, or 
that ару criterion for the purpose of dis. 
tinguishing between such rules and the 
prinsiples dedusible from particular classes 
of eases has ever been laid down. But 
for the present purpose it is enffisi-nt 
that, as I shall shcw, tbe principle above 
referred to has been statedly or impliedly 
disregarded by the Judicial Committee in 
aonnestion with dispositions of property and 
has never been recognised as в general rule, 
even of Lhe Hindu Law of sussession, 
` [n Ramlal  Mookeries v. Secretary of 
State (6) tho Judisial Commiltee found it 

(8) 7 0.804 (Р. С.): S I. A. 46 10 O. Т, В. 849; 4 


ү T. C. 7, 226; 5 Ind, Jur, 827; 8 Ind. Deo. (к. в) 
ii. ` 
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uuneosssary to deal with a-plea that certain 
disqualifisations, if they were conditions 
subsequent, were in violation of Hindu Law. 
But in Tarokessur Rey v. Sosht Shikhuressur 
Roy (7) it was held that a gift of one-third 
share to each of the testator’s three nephews, 
with remainder to the surrivor, in oase any 
of them died without issue, was valid; 
Sreemully Ѕоөтјевтопву Повзев v. Denobundoo 
Mullick (3) being followed aud the ground 
of decision being that the gift-over was to 
persons alive, and capable of taking on the 
death of the testator, to take effest on the 
death of & person also then alive, And in 
Kristoromont Dasi v. Narendro Krishna Baha- 
dur (8).the validity of a condition for the de- 
feasanoe of a priór absolute interest by a 
subsequent event is assumed and it is added 
only that (1) the event must happen, if at 
all, immediately on the slose of a life in being 
at the time of the gift; and (2) а defeasanse 
by way of gift.over must be in favour of 
some one in existense at the time of the gift ; 
the Mullick and Tagore cases already sited 
being referred to аз authority for these 
requirements. 16 із olear that in the ease 
before us they are complied with. 

To turn to the Hindu Law, it is true that- 
"Turner, C. J., in delivering the judgment of 
a Full Bensh aomposed of all the learned 
Judges of this Court, referred to the rule 
that "an estate; whish has onse vested, 
einnot be divested by the osourrenea of a 
contingeny, whish, if it had oeourred prior to 
the period of vesting, would have surtailed or 
av^ided the rights of the person in whom the 
estate has vested," Krishna ү, Bami (1). 
Bat he went on to say that, "the rule that an 
estate onoa vested in а full owner eannot be 
divested is nowhere stated in so many terma 
by the Hindu Commentators," and that it 
sould not be "laid down without exception 
in respest of property governed by the 
Mit.kshara" The desision in the Gase 
before the Court, one of removal of a nis- 
quelifioation, was against its application, But 
in Narasimha Багц v, Veerabhadra Ваги (9) 
it was applied, Krishna v, Sam: (1) being 
distinguished, оп the ground that tho prop» 


(7) 101. A. 5108 C. 953 (P,C.);13 0. b, В, 62; 7 
Ind. Jur. 327; 4 Sar. P, C.J. 439; 4 Ind Deo, (s. s.) 
1284 


(8) 1611. A. :20 16 O 333 (P. C.): 18 Ind. Jur. 90; 
B Sar. P. C. J. 285; 8 Ind. Deo. (м. в) 262, 
(9) 17 M, 257; 6 Ind Deo, (x. s.) 199, 
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erty therein question was unobstruated. In 
the latter oase the quegtion was of divesting by 
a subsequent birth of a во hair, and referensa 
may be made to the analogous sasea in oon- 
nestion with subsequent adoptions, as 
between adopted son and either the absolute 
estate of a reversioner or tbe estate of the 
widow, for instance, Sri Virad: Pratava 
Raghunada Deo v. Sri Broso Kishoro Patta 
De» (10), Bhoobun Moyse Debia v. Ram 
Kishore  Acharj Ohowdhury (11), Vellonit 
Venkata Krishna Rao ^v. Venkata Ramu 
Lakshmi (12) and the authorities referred to 
in the resent Full Banoh decision of this 
Court, Vatdyanatha Sastri v. Savio? Ammal 
(13). The inference is against the existenss 
of any rule of general applisation or of any 
whish san be regarded as binding in oases 
of transfer of property to living persons or 
in any class of oases other than those to 
whioh if has in fact ' been applied. We have 
been shown no instanse of the application of 
епо arule to aases resembling that bafore 
us, in which there is no question of sucaes- 
siop, much less of such a suosession as is, 
involved in the authorities, to whieh refer. 
ence has been made, In these cireumstanoes, 
the eonelusion muat be in favour of the 
validity of the conditions in, Exhibit A, 


To apply those conditions to the facts, two” 
"breaehes of them are alleged. If the decision 
depended on one of them, the default of 
Srinivasa Aiyar’s heirs in respsot of the 
funeral expenses of Annapurniamma), it might 
be necessary to eall for в finding, beacause the 
lower Appellate Court bas lost sight of the 
faot that the liability ie, not for the expenses 
of the funera), but for those of the obsequies 
up to the performance of the annual ceremony 
and it might, if that default were material, 
ba necessary to aall for a finding, as to 
*whetber plaintiff's tender was in time with 
reference to the latter. Bot that default is 
not materia), when the other default relied 
on is established. The lower Appellate 


(10) 1 M. 69 (P. С.); 3 T. A. 154 11 Mad. Jar, 188; 
25 W. R. 291; 3 Sar. P. О. J. 588; 8 Suth. P, O. J. 26°; 
1 Ind. Dec. (N. s.) 46. 

- (11) 10 M. I, A. 2709; SW. R P. C. 15; 1 Suth. P. C. 
J. 574; 2 Sar. P. О, J, 111: 19 E. R. 978. 

(12»4 I. A. 15 1 M. 174 (P, О.): 1 Ind, Jur. 63; 26 W. 
R, 21; 8 Bar, P. C. J. 669; 8 Suth, Р. C. J. 358; 1 Ind. 
Dec. (к. в.) 116. 

113) 42 Ind, Cas. 245; 41 M. 75; 88 M. L. J. 387; 
(1917) M. W. N, 6:3; 22 M. L. T. 275; 6 L. W. 542 
(T.B). É 
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Court has found, and we must assept ita 
finding, that Srinivasier's legal representa- 
tives failed to pay the kisf, as Exhibit A 
requires them to do, from 1901 to 1912. No 
doubt, plaintiff offered topay it during the pro- 
seedings before the lower Appellate Court and 
he cuntends here that he should bs awarded 
the property on his making the payment, 
But there ia no doubt that the condition was 
infringed, because, however strictly it is 
construed in favour of the person in posses- 
sion of thaestate, it has not been somplied 
with, withina reasonable time ; and there is ro 
authority for the application, which plaintiff 
suggests, to the present fasts of the prinsipla 
on whioh transfers in favour of an innosent 
purchaser are avoided, on tbe advantage 
reseived by the transferor being restored. 


In these siccumstanoas, the appeal fails and 
is dismissed with eosts. 


SgsHAGIaI ÅIYAR, J.—L agree. In this ease, 
we have to sonstrue а partition.deed to 
determine what its legal effect is in the 
evants that hava happened, Exhibit А is the 
deed of the partition between the father and 
his two sons. It provides for the reservation 
of eertain property for the father and his 
wife and for division in equal shares of the 
rest of the property between their two sons, 
There oan be no doubt, on the language of the 
dosument, that the estate reserved to the 
father and the mother in the first instanae 
was a life interest. Similarly, the estate 
reserved for the eurvivor of the two is als» 
a life estate, There are some conditions 
which have: now to be notiosd. Tho first 
one relates to the sons paying the kist upon 
the reserved property. It states that in ease 
the kist is not paid, the parents will have an 
absolute estate. А provision almost in 
identical terms is made with referenoe to the 
half estate of the survivor. Another elause 
is ta the effeot that the two sons should pay 
the fureral expenses of the father and of the 
mother. It provides that in ease one of the 
sons alone pays the expenses and the other 
doss not the воп who defrayed the expenses 
should 5з the sole owner of the reserved 
property. 

What happened is this. The father died 
in 1898, Soon after, one half of the property 
was divided bsbwesn the sons equally. It 
must, therefore, ba taken that the defeasanca 
glanse which gave the parents an absolute 


' to this oase. 
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estate, if there was a failure to pay the kiss, 
was not put into operation, In 1901, one of 
the sons died. He made а bequest of all his 
properties in favour of his wife, In that, he 
gpesifisally refers to the share whioh would 
&earue to him on the death of his mother. 
The mother died in 1919, After her death 
the predeceased son’s widow sold the half 
share in the property in the possession of 
the mother.in-law to the present plaintiff, 
On this title the plaintiff sues for parti. 
tion and possession. The first defendant 
is the surviving son and the other defend- 
ants are his sons. 

It has been found by the Distrist Judge 
that, after the death of the father, the 
Government assessment was not paid by 
the widow of the deseased son. He holds 
that in eonsequenoe of this failure, the prop- 
erty іп the possession of the mother was 
eonverted into an absolute estate, He has 
also found that, sinse the death of the 
mother, one-half of the funeral expenses 
have not been met-by the daughter-in-law 
or her vendee. There was, apparently, an 
'offer to pay the kist after 1912. In these 
sirenmsianees, the question arises whether, 
on the death of the mother, the deseased 
son’s widow acquired any right in the pro- 
perty of the motber.in.law, which would 
enable her to sonvey to the plaintiff her in- 
tereat in it. The point is by no means 
an easy one, In the first place, we have 
to consider whether the rules contained in 
Chapter II of the Transfer of Property 
Ast are applicable to this oase. The last 
portion of section 2 lays down that nothing 
in the Sesond Chapter of this Aot shall be 
deemed to affest any rule of Hindu, 
Muhammadan or Buddhist Law. Therefore, 
if the provisions of the Seocnd Chapter 
are in апу way inconsistent with the provisions 
of Hindu Law, they should not be applied 
I have come to the sonclusion 
that the partisular provisions in the Trans- 
fer of Property Act, by whieh this oase 
is affected, do not lay down any rule in- 
consistent with the Hindu Law, First of 
all I shall clear the ground by saying that 
the estate, whioh the  partition-deed 
aeoured to the two sons was a vested one. 
The definition seotión of Chapter II makes 
that elear. The explanation to sestion 19 
provides, " that an 
terest shall not be vested. is not to be in- 
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ferred from a provision that, if a particular 
event shall happen, tbe interest shall pasa 
to another person." This is exastly what | 
has been provided in the partition.deed, 
and to my mind, therefore, the estate 
which the two sons took was a vested 
remainder впрјевё to the life-estate of the 
parents. The next sestion to which re. 
ference may be made is seotion 28 whioh 
deals with the defeasance of a vested in- 
terest. Ву that seotion an interest already 
accrued may besubjested to a  sondition 
subsequent or a limitation, as an Hnglish 
lawyer would say, that in ease a spesi- 
fied uncertain event shall happen, such 
interest shall pass to another person. By 
the same section this ulterior disposition 
is made subjeat to the rules aontained in 
sections 10, 12, 21, 22, 23, 24, 25 and 27, 
Examining these latter sestions, it is clear 
that the eondition in the partition-deed is 
not obnoxious to any of them. They deal 
with restraints upon alienation with prop- 
erty being divested in the event of insol. 
veney or of an attempted alienation, with 
contingent interest, with transfers to mem- 
bers of а class on attaining a partioular 
age and soon; I might also refer to ses. 
tion 31 of the Transfer of Property Act, 
whieh lays down a principle identioal with 
the one enunciated in section 28, There- 
fore, if this case has to be desided under 
the Transfer of Property Act there aannot 
be mush doubt that the defeasance clause 
whioh sonverted the life estate of the 
mother into an absolute estate would be 
regarded as valid. The English Law, to 
whish I shall refer later on, ia also to the 
same effect. 

Before proceeding further, I shall have 
to see whether the rules oontained in 
sections 19, 28 and 31 of the Transfer of 
Property Ast are in any way opposed to 
the principles of Hindu Law. As far as 
possible, I shall refer only to the sases 
desided by the Privy Council. In Sreemutiy 
Scorjeemoney Dosses v. Denobundoo Mullick 
(2) it was laid down that a oondition if 
one of the sons of the testator did not 
leave male issue, the other sons should 
take that share was вп _ enforseablesons, 
It was further held thatthe sons had be- 
dome divided among themselves and that 
the widow of the deseased son was entitled 
to the asoumulated insome on her husband's 
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share ; but it was laid down that she was 
not entitled to the corpus, as, by the 
defeasanse clause, “her husband's estate 
vested in the surviving brothers, In 


Sreemutty Soorieemoney Dossee v. Denobundoo 
Mullick (3) Knight Bruse, L. J., said this: 


' This being so, we are to say whether 


there is anything against public oonvenienee, 
anything generally misshievous, or anything 
against ihe general prinsiples of Hindu 
Law in allowing a testator to give property, 
whether by way of remainder, or by way 
of exesutory bequest (to borrow terms from 
the Law of England) upon an event whioh is 
to happen, if at all, immediately on the elose 
of a life in being. Their Lordships think that 
there is not; that there would be great 
general insonvenience and publio misshief 
in denying such a power and it is their 
duty to advise Her Majesty that such a 
power does exist," This is a slear enunaia- 
tion that a defeasance olause, like the one 
with whieh we are sonserned, is not re- 
pugnant to any prineiple of Hindu Law. 
The next case of importanss is the well. 
known Tagore case (5). That ease dealt with 
a large number of questions, One of the 
principles laid down was that it was not 
competent to a testator to sreate a new 
rule of sussession; another, that an estate 
in favour of unborn peraons should not be 
ereated by a Will. At the same time, their 
Lordships laid down that “ it is eompetent 
to a Hindu in making his Will to make à 
provision that the estate which he ereates 
and gives to the rasipient of his bounty 
may be divested or defeated by some thing 
whioh takes plase after. This is establish- 
ed by this oase, It is admitted by Mr. 
Evans and Mr. Kennedy, and may be 
taken ‘as absolute law," In Bhoobun Mohint 
Debia v, Hurrish Ohunder Ohowdhury (4) the 
same principle was laid down. Towards the 
eud of the judgment, Sir R. P, Collier says 
"that their effeet is to make the absolute 
estate before given, defeasible in the event 
of a failure of issue living at the time of 
her death, in which event the estate was 
to revert to the donor and his heirs. That 
there is nothing in sush в sondition re» 
pugnant to Hindu Law appears from the 
desision of this Tribunal as to an exeontory 
devise. " In Tarokessur Hoy v. Soshi Shikhu- 
vessur Hoy (7) it was held that the gift- 
over of a life-estate. was competent, it 
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being to persons alive, and sapable of 
taking on the death of the testator, and to 
take effest on the death of а person or 
persons then alive, No doubt, this related to 
a life-estate, but the principle is the same 
whether the divesting relates to a life-estate 
or to a vested remainder, In Ratktshort Dasi 
v. Debendranath Sircar (14) a gift-over on the 
death of the surviving son was held good. 
The last of the Privy Couneil eases on this 
point, so far as I am aware, is Kristoro- 


mont Dasi vw. Narendro . Krishna Bahadur 
(8). © That ease affirms the  prinsiples 
enuneiated in the esrlier desisions to the 


fullest extent. Jord Hobhouse states thus: 
"In stating the rule relating to the defeas- 
anse of a prior absolute interest by a aub- 
sequent event, itis important to add ; first, 
that the event must happen, if at all, 
immediately on the olose ofa life in being 
at the time of the gift, as was laid down in 
the Mullick case; and, secondly, that a defeas.- 
anoe, by way of gift over, must ba in favour of 
somebody in existensa at the time of the gift as 
laid down in the Tagore case (5). ” Both thesa 
conditions are complied with inthe prasent 
ease, The event happened while one of the 
donees was alive, and the gift over was to the 
same person who was alive at the time of the 
gift and is still living. Ав was laid down in 
Sonatun Bysact v. Sreemutty Jaggutsoondree 
Dossee (15), what a Court has to see is, whe- 
ther the limitation either as regards the 
person who is to take, or the estate that is 
to be taken, violates any of the fundamental 
printiples of Hindu Law, Iam not aware 
of апу rule of Hindu Law which prevents a 
donor from adding а limitation to the estata 
whioh is to be taken by providing that 
oertain sonditions should be somplied 
with. No doubt, if the condition ia opposed 
to publie polisy, or, in the language of 
Moore, In re, Trafford v. Maconochte (16) is 
against the poliey of the law, the eondition 
will be ignored and the bequest simpliciter 
will be given effeat to. Sestion 23 of the Indian 
Contract Ast resognises this prinsiple as 


(14) 15 I. A. 87; 15 C. 409 (P. oA A Ind, Jur, 175; 
6 Sar. P. О. J. 100; 7 Ind. Deo, (N. s.) 857. 

(15) 8 M. I. д. 66; 2 Suth, P. О, J. 37; 1 Sar, Р.О, J. 
9721; 19 E. R. 4 

(161 (1888) $5 ‘Ch. D. 116: 57 L. J, Oh. 936; 69 L. 
т, 681; 87 W. В, 83; 52 J. Р, 596, 
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part of the law of Indis, if there is no such 
repugnant sondition and if there is no text 
of Hindu Law, or a sourse of decisions in 
Indis, prohibiting a substantial gift for 
failure of а oondition, there is no reason why 
ihe prinsiples whieh have governed English 
Courts and which have found expression 
in the seations of the Transfer of Property 
Aot, to which I have referred, should not be 
applied to the eonstruetion of Hindu disposi- 
tions of property. І shall now very briefly 
refer to the rule of English Law on this 
point. In Baychow v. Black, Pattison v. Hen: 
derson (17) it was pointed out: “The posi. 
tion of an absoluto unlimited owner subjeat 
to a sonditional gift-oyer is unknown to the 
Law of England but well-known tothe Sootah 
Шат, - Hense, in Seotland, although a son: 
veyanoe to a man 'and his heirs and assigns 
. whomsoever’ makes him an absolute owner..., 
there may follow a valid conditional sub- 
stitution or gift over to whish, on the 
oseurrence of the contemplated evente, effest 
will be given.’ The present day English 
Law is not as rigid as was believed in the last 
ease, It has gone through various modifisa- 
tions whieh if is not neaessary to refer to at 
any length now. Та Atelyn v. Ward (18) 
the condition was that if the devicee failed to 
give a release within three months after the 
testator’s decease, then the property should 
vest in some body else. This condition was 
enforeed. In 28 Halsbury the various oases 
: in the English Courts are summari:el in 
paragraphs 1477 onwards. Numerous slausea 
of forfeiture or defeasance have been 
recognised, I may refer to one case in par- 
tieular, namely, Üonskey v. Bowring- Hanbu-y 
(19). .The House of Lords in that ease held 
that an absolute estate subjest to an exesutory 
gift was  enforseable. In Lovell, In re, 
Sparks v, Southall (20) Mr. Justice, P. О. 
Liwrenoe has some to the sonslusion that а 
defeasanee elause of this desoription should 
be regarded as a limitation of the estate and 
not as a condition. What has been referred 
ta in the Seotsh Courts as a condition sab. 
sequent ia dealt with in the English Courts, 
either as an exeontory devise or as a limita. 


(17) (1868) 1 H. L. (80. & Div.) 392. 

(18) (1860) 1 Ves, (Sen.) 420; 27 E. R. 1117. 

(19) (1906) А.С. 84; 92 L, T. 241; 58 W. R. 402, 
21 T. L. R. 262; 74 L. J. Ch. 268. 

(20) (1920, 1 Ch. 122; 88 L. J, Oh. 540; 618. J. 36; 
85 T. L, Б, 715; 122 L, Т, 26, 
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tion of an estate. When one remembers the- 
tenacity with whioh presedents sre adhered 
to, it is not surprising that the new nomen- 
elatures shonld be utilieed to get away from. 
cbyious ineonvenient positions. However, 
if certain fundamental notions are not de- 


‘parted from it is clear that eonditional dige 


positions of property will be given effest to, 
even by English Courts The language 
employed by Mr. Justice Р. О. Lawrence in 
the latest ease suggests that he is inclined to 
gerept the Sooteh view ofthe law within 
proper limits withent totally ignoring 
English p: csedente, The limits are approxi- 
mately (bese:—(a) The sondition must not Ee 
immoral cr opposed to publis policy; (b) it 
*hculd not merely be a restraint upon aliena- 
tion oran impediment to the enjoyment of 
the property ; (c) it should not postpone tke 
ultimate devolution, beyond the lifetime of 
a life in being, at the time of the bequest; 
and (d) the ultimate devolution must be 
either to the testator himself (this .is not 
fully recognised by the text-writers) or to 
some one who was slive at the date of the 
bequest. To these limitations, if we add in 
India that the oondition should not eon- 
travene any recognieed prinsiple of Hindu or 
Muhammadan Law, we have a set of prinei- 
ples, I do not say they ara ineapable of 
amplifisation, into whieh one oan workin a 
greater principle than any of these, namely, 
that, as far as possible, the intention of the 
testator should be effeotuated. Examining the 
present osse in the light of the above eoneep- 
tions I am of opinion that, on the death of 
the mother, who had acquired an absolute 
estate in the property, by virtue of the failure 
of the other son’s heirs and asaigar to pay 
Government kisi, the son's widow, did not 
inherit the half share wbish she sold to the 
plaintiff, 

For these reasons, lagree with the order. 
proposed by my learned brother, 


M, C. Р. 


Appeal dismissel, 
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: CALCUTTA HiGH COURT. 
APPEAL FROM Оврев No. 144 оғ 1920. 
August-10, 1920. 

Present: — Bir Asutosh Mookerjee, Кт, 
Acting Ohief Justice and Justice Sir Ernest 
-  Fletoher, Кт, 
NILU ROY—Derenpant— APPELLANT 
1ersus 
` ASIRBAD MANDAL AND ANOTHER— 
PrINTIFE i— RESPONDENTE. 

Civil, Procedure Code (Act V of 1908), s. 11], 
Hapl. IV, O П, т. 2— Mortgages, several—Successive 
suits by mortgagee, whether ' competent-——Causes of 
action, distinct —Procedurc. Р 


Where two distinct mortgages are successively ex- 
ecuted by the same debtor in respect of the same 
property and in favour of the same creditor, the 
causes of action on the two mortgages are distinct, 
and, although itis open to the mortgagee in bringing 
a suit upon the first mortgage to include the claim оп 
the second mortgage, that course is not obligatory 
upon him. A. subsequent suit, therefore, on the 

second mortgage is not barred either under Explana- 
' tion IV to section 11 or under Order II, rule 2 of the 
Civil Procedure Code. [p.-812, col. 2; p. 816; col. 1.] 

There is nothing in the Code of Civil Procedure or 
in the Transfer of Property Act to prevent the holder 
of two independent mortgages over the same 
property, who is not restrained by any covenant in 
either of them, from obtaining & decree for sale on 
each of them ina separate suit, subject, however, to 
this reservation that ho cannot sell the property 
twice over, nor sellit under the second decree subject 
to the first. [p 816, col. 2.7 

Dwarka Nath Nandi v. Mritunjoy Patra, З Ind, 
Cas, 175, followed, 


Appeal against the order of the Subordinate 
Judge, Bankura, dated the 25th of January 
1920, reversing that of the Munsif, Sesond 
Court, at Bankura, dated the 2lstof Febru- 
ary 1919, 

FAOTS appear from the judgment. 

Babu Bepin Behart Ghose (with him Babu 
Bankim Chandra Mooker, ee), for the Appel. 


lant.—The defendant is the appellant. The 
appeal arises out of a mortgage suit, The 
facta may be stated shortly, thus. In 1899 
the defendant and bis brother who 


is ‘dead, executed a simple mortgsge-bond 
in favour of plaintifi’s father in respect of 
the entire property belonging to the two 
brothers. Subsequently, in the next year, in 
June 1900, the defendant executed an instal- 
ment mortgage bond in respect of his share 
of the-same property in favour of the same 
mortgagee, tiz, the father of the plaintiff, 
One of the provisions of this latter bond waa 
that, on failure by tbe mortgagor to pay two 
instalments of the money in susgession, the 
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mortgages would be entitled to sue tha 
mortgagor, On the strength of this alause 
the present snit was instituted ia 1917. 

As regards the first mortgage, dated 
1899, the present plaintiff who was the 
mortgagee obtained a deeree for sale of the 
property upon a suit brought in 1911. In 
that suit the plaintiff did not mention about 
the subsequent mortgage of 1900. The 
deores of 1911 has not yet been executed, 
In the present suit my defenes was, that the 
suit was not maintainable inasmuch as 
there was already a desres against the 
same property, and that that dearee might 
and ought to have included the elaim made 
in the present suit. The first Court dia. 
missed the suit on that view. Bat on 
appeal the suit was remanded for trial on 
the merits. It is against this order of 
remand that the present appeal has been 
preferred, My contention is, that the present 
suit is not maintainable in law. I submit 
the holder of two Separate mortgages over 
the same property is not entitled to separate 
deorees for sale upon each of his separate 
cuits, Refers to Dorasami v, Venkata. 
teshiyyar (1), Майи Krishnama Ohartar v. 
Annangara Ohariar (2), Dhondo Ramchandra 
Kulkarni v. Bhiko;? Gopal (3). The plaint. 

iff should not have separate suits in respest 
of the same oanse cf action. Order II, rule 
2, of the Code of Civil Procedure olearly 
operates as в bar to suit of sueh nature, In 
the present case there were two mortgagen 
in respeot of the same property. The plaint- 
iff had, therefore, one oanse of astion whieh- 
be sould not split up into separate eanses of 
action for separate suits. If he had failed 
to mention the whole of his claim against the 
defendant he sannot turn round again and sue 
the defendant, for the satisfaction of the rest. 
Refers to sestion 11, Explanation (IV) of the 
Code of Civil Proeedure, whioh also makes it 


-inanmbent upon a plaintiff to inslude all that 


might and ought to have been elaimed by 
him against the defendant or else his sub- 
sequent enit will be ‘barred. Refers to 
Kameswar Pershad у. Rajkumart Hultan Koer 
(4), Heri Narain Banerji v. Shama Sundari 


(1) 26 М. 108; 11 M, L, J, 378, 

(2) 80 M. 853; 2 M. L. Т. 880; 17 М. І, J. 301. 

(3) 27 Ind, Cas. 1095; 39 B. 158; 17 Bom, L. R. 
144, 

(4) 18 I. A, 234; Z0 C. 79 (P. 0); 6 Sar, P. C, J 
241; 10 Ind, Dec. (х, s.) 53, 
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Dasi (5), Dorasamt v. Venkataseshayyar (1); 
sestion 61 of the Transfer of Property Ast. 
I submit, on sonriderations of equitable prin. 
ciples, the mortgagee is bound to bring one 
suit and olaim one relief in respest of his 
aucaessive ‘mortgages. Ther, there would 
arise another important point for sonsidera- 
tion, viz, whether the property сап be sold 
twise in execution of two separate decreas 
which would mean the doing away with the 
second mortgages. On all these oonsidera- 
tiong it would be meeting the ends of justice 
to dismiss the suit as being not maintainable, 
and this would also save the mortgagee 
from losing his rights under the second 
mortgage if he comes forward with a fresh 
suit based upon the two mortgages. In 
this view, therefore, the appeal should be 
allowed. 

Babu Karunamoy Boss (with him Babu 
Phanindra Nath Das), for the Respondents.— 
As regards the diffisulty in realising my 
duea under the second mortgage, I submit the 
difficulty is not insuperable. Refers to 
Dworka Nath Nandi v. Mritunjoy Patra (6). 
As regards section 61 of the Transfer of 
Property Act, I submit it must be read 
along with the provisions of the Civil Pro- 
cedure Code as laid down in Order XXXIV, 
rule 12. Refers to Subramania diyar v. 
Bolasubramania Aiyar (7). Then, as regards 
the first point raised by the other side that 
the suit is not maintainable besause the 
plaintiff did not pat forward his whole slaim 
whish he should have done, I submit Order 
‘Ty, rule 2 and Explanation 1V to seation 11 of 
the Code of Oivil Procedure do not bear on the 
present care. 
and alleged it is quite olear that tbe causes 
of action are distins£ and the two mort. 
gages did not form part of one and the same 
transaction, The failure of the plaintiff to 
inolude both in the came suit does not in the 
least affest the maintainability of a suit in 
respeot of one of them only, The cases sited 
and relied on by the other side are all dis- 
tinguishable from the facts of the present 
caco. The onus is on them to prove that we 
might and ought to have made опг claim on 
the sesond mortgage as a ground of attack 
in the former suit, in which they did not, 


(5) 6 Ind, Cas, 159; 87 б, 659; 11 C. L. J, 651. 
(6) 3 Ind. Cas. 175. 


(7) 20 Ind. Cas, 317; 38 M. 927 (F. B) 29 M. L, © 
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raise the point as they ought to have done. -I 
submit there being distinct obligations under 
two mortgages, I am ‘perfeotly entitled to 
adopt the present sause and I will not be 
interfered with on equitable prinsiples. 
Refers to Ramaswami Ayyar v. Vythinatha 
Ayyar (8), Thrikaikot Madathil Raman v, 
Thiruthiyil Krishnan Nair (9), Ram Sahat ү. 
Ahmadi Begam (10), Kashinath v. Nathoo 
Keshav (11). . 

' Babu Bepin Behari Ghose replied briefly. 


JUDGMENT. 
MOOKERJER, Аста. О, J.—This is an 
appeal under Order XLIII, rule 1, clause 


(u), of the Civil Procedure Code, from an. 
order of remand made under Order XLI, rule 
23, іп a suit to enforee a moriquge-seourity. 
The defendant executed an instalment mort- 
gage-bond in favour of the father of the 
plaintiffs on the 25th June 1900, in respest 
of his share in the disputed property. 
The bond provided that, if default was 
made in the payment of two suoscemBive 
instalmente, the entire sum would become 
resoverable. On the 80th November 1917, 
the plaintiffs, upon the allegation that sush 
default had been ‘made, instituted the, 
present suit for realisation of their dues by 
sale of the bypotheoated property. It 
appears that on the Ist February 1899 
the defendant and his brother, now deceased. 
had executed another simple mortgage 
in favour of the father of the plaintiffs 
in respect of tke entire property, In 
1911 the mortgagee sued to enforee 
that mortgage ard on the 27th November 
1911 obtained в dearee for sale whieh has 
not yet been executed, In that suit no 
mention of the second mortgage was made 
by either party. The mortgsgor. defendant 
resists the present  snit on the second 
mortgage on the ground that it is not 
maintainable in view of the deoree already 
made in the previous suit whieh might 
and ought to have included the olgim now ` 
put forward. The Trial Court gave effeat 
to this sontention and dismissed tbe suit, 
On аррва), the Snbordinate Judge has’ 
cverrtl:d the objection in bar as untenable 
and has remanded the sasefor investigation 


(8) 26 M. 760; 13 M, L, J. 448. ° 

(9) 29 M. 157; 16 M. L, J. 48 (F. B.). ; 

(10) 9 Ind. Cas. 53; 38 A. 802; 8 А. L. J. 47. 
QD 25 Ind. Cas. 73; 88 В. 444; 16 Bom. 1, В, 
454, - >75 
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on the merits, We have been invited, on 
this appeal, to examine the legality of 
the order made by the Subordinate Judge. 
There has been a sharp difference of 
judisial opinion upon the question whether 
the holder of two independent mortgages over 
the same property, who is not restrained by 
any aovenant in either of them, is sompetent 
to institute separate suita to obtain a separate 
deoree for sale on each of them. The point 
was mooted before а Fall Benoh of the 
Allahabad High Courtin Sri Gopal v. Pirthi 
` Singh (12). The Court did not express an 
opinion npon the question, further than this, 
that they were not prepared to endorse the 
desision of the lower Appellate Court that 
the second of such separate suits would be 
barred by the application of section 43 of 
the Code of Civil Prosedure, 1882 (whioh 
embodied the principle that every suit must 
include the whole of the claim whioh the 
plaintiff was entitled to make in respeot of 
the eause of action). When the oase was 
taken up to the Judicial Committee, [Sri 
Gopal v. Pirthi Singh (13)] Sir Ford North 
observed as follows, with regard to the diffi- 
eulties whioh had to be removed from the 
plaintiff's path before be sould suscsed :— 


" Among others, seotion 43 of the Civil 
Prosedure Code was held to be a bar ta 
his suit in the two first Courts. The Court 
of Appeal expressed some doubt whether that 
was oorrest, There might have been a nice 
question to be argued; but the appellant's 
Counsel did not open it and did not even 
read the seetion to the Committee.” It was 
apparently not brought to the notice of the 
. Judicial Committee that the same Fall Bench 
which had, on the 10th Novembsr 1897, 
expressed a doubt on the question in the 
case then under appeal, had, shortly after. 
wards, on the 17th February 1898, made a 
definite pronouncement on the subjest in 
Sundar Singh v, bholu (14), and had ruled 
that there was nothing in the Code of Oivil 
Proeedure orin the Transfer of Property Act 
to prevent the holder of two independent mort- 
gages over the same property, who was not 
restrained -by апу covenant in either of them, 


. ae £0 А. 110 (E, B.); A.W. N. (1897) 216; 9 
Ind, Deo. (м. в.) 431. 

(18) 29 I, A. 118; 24 А. 429 (Р, С.^; 4 Bom. L, R. 
827; 6 С. W. N. 889; 8 Sar. P, C. J. 293 

(14) 20 A. 322 (Е. B) A. W. М, (1808) 58; 9 Ind, 
Dec. (к. в.) 566. 
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from obtaining dearee for sale on each of them 
in a separate suit. This decision of the Allah. 
abad High Court has formed the subjeat of 
much eontroversy in the other High Courts. 
Its eorrestness was questioned in Madras in 
the eases of Doresumt v. Venkataseshayyar (1) 
and Майи Krishnama Ohartar v, Annangara 
Ohariar (2). But the authority of these 
eases has been sonsiderably shaken, if they 
have not been actually overruled, by the 
desision of the Full Beneh in Subramania 
Atyar v. Balasubramania Atyar (7), whish 
affirms the proposition that 16 із open to a 
mortgagee to bring a suit for the resovery 
of his debt by sale of the properties mort» 
gaged to him, subject to his interest in a prior 
mortgage. The same view has been resently 
approved in Patna: Jagernath Singh v. Mohra 
Kuvar (15). The Bombay High Court bas, on 
the other hand, consistently refused to follow 
the rule enuneiated iu Sundar Singh v, Bholu 
(14) as will appear from &eshavram Dulvaram 
v. Kanchhod Fakira (16) amd Dhondo Ram. 
chandra Kulkarni v. Bhikoii Gopal (3). ln 
this Court, a doubt was expressed by Brett 
and Sharf-ud- Div, JJ., in Hart Narain Banerji 
v. Shama Sundari Dasi (5) where, however, the 
question did not actually require decision. 
But in Gobind Frasad v. Tek Narain (17) 
Brett and Vincent, JJ., ruled that a person 
having several mortgages over the same 
property was entitled to bring a suit ou the 
earlier mortgages without joining in that 
suis his claim under the later mortgages, 
The cases in Bombay and Madras which 
were pressed upon the attention of the Court 
were all distinguished. In this aonflict of 
judicial opinion, no useful purpose would he 
served by an examination of the faots of the 
particular oases where the question arose, it 
is sufficient to state that several of the deoi- 
sions either entirely ignore or do not attach 
sufficient importance to the obvious distino. 
tion between the question of the right to insti- 
tute a suit and the question of the nature 
and form of the relief whish may be properly 
granted therein if the suit is held to be 
maintainable. We are here  soncerned 
primarily with the question, whether tha 
plaintiffs-respondents were entitled to inati- 


(15) 39 Ind. Cas, 76; 2 P. L. J. 118; 1 P, L, W. 653; 
(1917) Pat. 194. 

(16) 80 B. 158; 7 Bom. T, R. 811. 

(17) 7 Ind. Cas, 330; 38 C. 60; 13 C, I, J. 21, 14 
С. W. N, 1058, | 
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tute this suit, If the answer be in the 
affirmative, 
arise, what relief are the plaintiffs entitled to 


obtain. 


As regards the maintainability of the suit, > 


the undoubted right possessed by the plaint- 
iffs in that behalf under the mortgage oon: 
tract, is said to have been extinguished by 
the operation of either Order II, rule 2 (1) or 
Explanation IV to seotion 11 of the Civil Pro- 
` eedure Code. We are of opinion that neither 
of these provisions avails the defendant, 

- Order II, rule 2 (1) provides that every 
suit shall inolude the whole of the olaim 
whish the plaintiff is entitled to make in 
reapest of the sause of action, Rule 2 (2) 
provides that where a plaintiff omits to sng 


in respeot of, or intenticnally relinquishes any ' 


portion of his olaim, he shall not afterwards 
sue in respect of the portion so omitted or 
relinquished. If rule 2 (1) is applicable 
to the cireumstanses of this sase, rule 2 (2). 
plainly operates asa bar, but, in our opinion, 
rule 2 (1) has no application here. The rale 
provides in essenae that the plaintiff shall not 
be entitled “to split his eause of action into 
fragments and bring separate suits in respest 
thereof. But although the rule thus requirea 
that every buit shall include the whole of the 
slaim arising from one and the same eausa 
of action, the rule does not further require 
that every suit shall inolade every elaim or 
every cause of action which the plaintiff may 
have egainst the defendant. This distinotion ° 
has been emphasised by the Judieial Oom- 
mittes in the cases of Raia of Pittapur v." 
Suriya Row (18), Amanat Bibi v, Imdad 
Huswn (19), Hanuman Kamat у. Hanuman 
Mandar (20), Saminathan Ohetiy v. Pala. 
niappa Ohetty (21). Inthe ease last men- 
tioned Lord Moulton observed that "the 
rule ia dirested to  sseuring the exhaus- 
tion of thé relief in respeot of n asuse of 
aetion and not to the inolusion, in one and the 
same action, of different caused of action, even 


(18) 12 I. A. 116; 8 M. 520 (P. C); 9 Tad. Jur, 
214: А Sar. Р. C, J. 6:8; 8 Ind. Dec. (м. в.) 866. 

(19) 15 I. А. 106; 15 C. 800 (P. С,); 12 Ind, Jur, 
256; 5 Sav, P. О.Ј. 274 vr d -& Jackson's P. О, 
No. 108; 7 Ind. Dec. (м. s.) 1117 

(20) 181. А. 158; we 128 (P. 0.): 6 Sar. P. 0. Ј, 
91; 9 Ind. Dec (N. s.) 9 

(21) 26 Ind. Cas. E 411, A. 142; 16 0. W. М. 
617; (1914) A. О, 718; 17 New Law Reports 56; 88 L. 
Jj. P. 0, 1244 110 L, T, 918 (Р, 0). 
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though they arise from the same transastion, 
the first part of the olause makes it inoumbent 
on the plaintiff to include the whole of his 
slaim in his nation; the second portion makes 
it insumbent on him to ask for the whole of 
his remedies; the final paragraph is not in- 
tended to be an illustration of thé foregoing 
provisions buta substantive enactment, mak- 
ing an obligation and s collateral sesurity for 
its performanse (whieh would otherwise be 
two independent causes of astion), one oguse of 
action for the purposes of the section,” It 
may be soneeded that particular instances 
may involve matters of considerable nisety 
and afford room for divergenss of judicial 
opinion on the question whether the oauses 
of action for the two suits аге one or different, 
To mention one example only : the Courts are 
not agreed upon the question whether where 
several promissory notes have bsen executed 
for portions of the same debt, eaol promissory» 
note creates a distinct sause of action on 
whieh а separate snit may be brought, Preo- 
nath Mukerji v, Bishnath Prasad (22), 

Anantanarayana ly:r v, Savitiri Ammal (23). 

We are of opinion, however, that the oase of 
iwodistinot mortgages, successively exsouted 
by the same debtor, in respec: of the samo 
property ard in favour of the same oreditor, 
is reasonably free from diffisulty, The eauses 
of aetionon the two mortgages are clearly 
distinct, Ib is not nesessary to attempt to 
define the' expression " cause of action” for 
our pregent purpose ; 16 is auffieiebt ёо re-oall 
the description given by Lord Watson in 
Chand Kour wv. Partab Singh (24): “The 
sause of action has no relation whatever to 
the defense whioh may be set up..., nor does 
it depend upon the charaster of the relief 
prayed for by the plaintiff. It refers entirely 
to the grounds set forth in the plaint as the 
oause of astior, or, in other words, to the media 
upon whieh the plaintiff asks the Gourt to 
arrive at a conclusion in his favour." This bubs 
stantially acsords with the earlier statement 
by West, J., in Haji Hasam Ibrahim v. Mancha- 
vam (25) and Shridhar Vinayak v. Narayan 
(26) “a oause of astion is to be regarded 


(22) 29 A. 256; A. W. М, (1901) 4°; 4 A, In 7, ^ b. 

(28) 13 Ind Cas. 458; 36 M. 151; (1912) M.4W. 
N, 69; 11 M. L. T. 63; 22 M. D. J. 2 

(24) 16 I. A. 156; 16 О, 98 (P. 0.); B Sar, Р. C, Т. 
243; 12 Ind. Jur, 331; 8 Ind, Dec. (N. s.) 65. 

(25) 8 B. 137; 2 Ind. Deo. (x. в.) 91. 

(26) 11 B, Н, О, В, 224, 
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‘as the same if 16 rests upon fasts whioh 
are integrally eonnested with those upon 
whieh a right and an infringement of a 
right have already been once asserted.” 


See also the judgments of Esher, M. R., Fry, ` 


L. ££, and Lopes, L.J.,in Read y. Broun (27). 
Tested from the point of view thus indisated, 
the objestion taken by the defendant 
proves unsustainable. The right of the 
plaintiffs to oenforsea the first mortgage 
depended upon fasts entirely distinet from 
thogé essential for the establishment of 
. their right to enforae the Second mortgage; 
the right to sue upon the first seotrity 
was neither enlarged nor abridged when 
the »esond sesurity was given. The same 
point of view was expressed in different 
terms when the test was formulated by 
- Seot, О, J., in Kashinath v. Nathoo Keshav 
(11), that if the evidence required to sup- 
port the two olaims is different in any 
material respects, the sauses of sastion are 
different. Reference may, in this sonnestion, 
be made to the judgment of Woodroffe, J., 
in Mandal $ Co, v. Раги Ellahie (29) 
where, after pointing out that the rule ia 
framed ‘to avoid the splitting of claims and 
remedies and to protect the defendant from 
being twice vexed for one and the same 
eause of action, thelearned Judge quoted 
with approval the dietum of Garth, C, J., 
in Pramada Dasi v. Lakhi Narain Miller (29) 
that-eare must be taken to give the seotion 
no wider sonsirustion than it would re. 
asonably bear and emphasised the observa- 
tion in Sesha Ayyar v. Krishna Ayyangar 
(20) and Uned Dholchand v Pir Saheb Jiva 
Miya (81), that when parties choose to 
agree that there should be two instru. 
ments and two obligations, the Court is not 
justified in saying thatthere is only one 
obligation, This is well illustrated by. the 


deoisiona in Ramaswami Ayyar v. Vythtnatha. 


Auyar (9) arikatkat Madothit Raman v. 
Thiruthiyil Krishn in Nair (9), and Ram Sahat 
v, Ahmadi Begam (10), which are authorities 
for the proposition that section 43 of the 
Code of 1882, which has been re-plased by 


(27) (1889) 29 Q. B. D. 128 at p. 18); 
B. 120; 60 L. Т. 270; 37 W., R. 131. 

(28! 26 Ind. Cas. 200; 41 C. 825. 

(29) 12 С. 69; 6 Ind Deo. (x. s.) 42. 

(80) 24 M. 96 at p. 109. 

(21) 7 B. 134; 4 Ind. Deo, (н. в.) 91. 
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Order 11, rule 2 of the Code of 1908, has 
no application to different suits upon differ. 
ent mortgages over the .same property. 
The judgment in the oase of Atab Pramanick 
v. Mehrutla Sardar (32), which purports to 
follow  Keshavram | Dulvaram v. Ranchhod 
Fakira (16), was pronouneed upon an entirely 
different state of fasts and eannot be treated 
вв conelusive upon the question-raised before 
us. We hold, aseordingly, that Order II, rule 
2,does not bar the present snif, 

Explanation lV to seation 11 is equally of 
no avail to the defendant. The explanation ів 
in the following terms: Any matter whioh 
might and ought to have been made 
ground of defenee or attack in euch former 
suit shall be deemed to have been a matter 
direotly and substantially in issue in sush 
suit." The ‘former suit ” referred to here 
is the "former suit" mentioned in the 
substantive portion of seetion 11, whieh 
provides as follows :— 

“No Court shall try any suit or issue in 
whieh the matter directly and spbstantially: 
in issue has been direstly and substantially 
in јевце ina former suit between the same 
parties, or between parties under whom they 
or any of them slain, litigating under the same 
title, in a Court competent to try such sub. 
sequent suit or the suit in whioh  sueh 
issue has been subsequently raised and has 
been beard and finally desided by such 
Court. ” 

It willbe observed that, when the defend. 
ant invokes the aid of Explanation 1V, he 
assumes that when a plaintiff as second mort- 
gagee sues to enforce his security and to sut 
off the equity of redemption under the єөвопӣ 
mortgage (which is really a mortgage of 
the equity of redemption under the first 
security) the parties litigate under ihe 
same title as they do when the plaintiff as 
first mortgagee seeks to enforse his seanrity 
and to cut off the equity of redemption 
under that mortgage. We shall not panee 
to scrutinise the validity of this assump- 
open to 
question, But, even on this aesumplion, 
the defendant must prove that the elaim 
on the seeond mortgage might and ought 
to have been made a ground of attack in 
the former suit on the first mortgage. It 
is clearly not guffoiont to chow merely 


^ 
D 


(82) 28 Ind. Сав, 426; 19 C. L, J, 590, 
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that it might have been madea ground of 
attack; if that had been the intention of 
the Legislature, the word “ ought " might 
as well have been omitted. The result 
would then have been that а plaintiff 
would have been sompelled tounite in one 
action all causes ofastion whieh he was 
at liberty to join under Order II, rule 3. 
Consequently, the defendant must establish, 
not merely that the plaintiffs might, but 
also that they ought to have made the 
alaim on the second mortgage asa ground 
of attack in the former suit. In this 
sonnestion, the ciroumstanoe is not wholly 
withont significance that in the previous 
suit on the first mortgage, the defendant 
did not even suggest that such a sourse 
should bs adopted. Now, as was observed 
by Lord Morris, in Kameswar Pershad v, 
Rajkumart Ruttan Koer (4), it depends upon 
the particular facts of each oase to decide 
whether a matter ought to have been 
made a ground for defence or attask in 
the previous suit, No useful purpose would 
“ba served by an attempt to frame inelastic 
formulas so as to impair the elasticity ‘of 
the rule of the Oode, expressed in the 
eolourless words " might and ought—” words 
used by Lord Westbury in Hunter v, 
Stewart (83). An examination of the cases 
on the subject discloses that testa of various 
descriptions, both positive and negative, 
have been applied to determine, in individual 


instanses, whether a olaim  whieh might 


havs. been, ought to have been inoluded in 
the prior suit. It has been said, for 
instance, that where matters are во die- 
similar that their union might lead to con. 
fusion, it oannot reasonably be held that 
they ought to have been inoluded in the 
game anit: Kameswar Pershad v. Pojkumart 
Ruttan Keer (4). On the other hand, it has 
been said that ifthe matters arise out of 
what may be regarded, for judieial purposes, 
as one transaction, several suits should not 
be permitted to proseed so as to render 
separate investigations neoessary : Shridhar 
v. Vinayak Narayan (26), Haji Hasam Ibrahim 
v. Mancharam (25). The matter must, how- 
aver, be regarded as essentially different 
whore it did not originate in the same 


(38) (1861) 4 De G. F. & J. 168; 31 L.J. Oh, 346; & 
jur (N.8) 817; 5 LT 


TATI; 10 W. Е, 176; 46 E. R, 
1148; 185 R. Б. 72, 


INDIAN CASES, 


[1921 


transaction and when it eonstitntes a wholly 
different right in the plaintiff, giving rise 
to a different duty on the part of the 
defendant. These and -other teste, however, 
which may be discoverable from an analysis 
of the cases in the books cannot be treated 
as an exhaustive enumeration of all the 
requisites or conditions before the bar oan 
be applied. As Wigram, Y.O., said in 
Henderson v. Henderson (84), the Court haa 
to determine whether the point properly 
belonged to the subject of litigation and 
whether the parties exereising reasonable 
diligence might have brought it forward at 
the time, ‘In the determination of this 
question, in the sirsumstanses of à partisular 
case, the limitation must be borne in 
mind that, where a given matter becomes 
the subjest of litigation in and of adjudi- 
cation by a Court of sompetent jurisdiction, 
the Court, requires the parties to that 
litigation to bring forward their whole case 
and will not, except under special oireum- 
stances, permit the game parties to open 
the same subject of litigation in respect of а 
matter which might have been but was not 
brought forward as part of the subjest in 
contest, From this standpoint, the view 
has been maintained that, where separate 
righta have been infringed, separate actions 
may be maintained, since the infringement 
of separate rights gives rise to separate 
eausos oof astion: Serrao v. Noel (85) 
Brunsden v. Humphrey (36), | Parambath 
Manakkalv. Fuihengattil Moosamu (37); see also 
the judgment of Garth, О, Ji, in Dinobundhoo 
Ohowdhry v. Kristomonee Dosses (38) and of 
Lord Watson in Mahabir Pershad Singh v 
Macnaghten (39), Reference may also be 
made to the judgment of Lord Maonaghten 
in Moosa Goolam Arif v. Ebrahim Goolam 
Ariff (40) and of Sir John Edge in Mahomed 
Ibrahim Hossein Khan v. Ambika Pershad 


(24) п) 8 Hare 100 at p. 116, 67 € 
R, R. 218 

(35) (1835) 15 Q. B. D. 549. 

(36) (1884) 14 Q. B. D. 141; arg J. kah B, 4i6; 61 
І, T. 529; 32 W. B. 944; 49 J, P. 4, 

(37) 28 M. 408. 

(88) 2 0. 152 (F. B.'; 1 Ind, Dec. (х. в,) 898, 

(39) 18 I, А. 107; 16 С. 682 (P. 0.); 13 Ind Jur, 
188; 5 Sar. P. C. J. 845; 8 Ind. Deo. (х. s.) 451. 

(40) 16 Ind. Cas. 70; 40 C, 1; 16 С. W. N. 987; 28 М, 
L. J. 215; 16 О, L, J. 642; 14 Bom. І. R, 1211; 12 M. Le 
T. 449; 5 Bur, L. T. 211; (1912) М, W, М. 1097; 10 A, 
L. J. 486; 6 L. B, В. 119; 89-1. А. 237 (P. О.). 


Е.В, 813; 64 
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Singh (41) where some of the tests already 
mentioned were applied by the Jndisal Com. 
mittee to determine the applicability of Ex. 
planation П to seotion* 18 of the Code of 1882. 
The decision of this Court in Harz Narain 
Banerji v. Shama Sundari Dasi (5) furnishea 
an instruative illustration as to how two righte, 
originally independent, may, by union in the 
same person, become amalgamated and be 
thereafter treated as an indivisible entity. 
There а puisne mortgagee, under the provi- 
sions of seotion 74 of the Transfer of Property 
Ast, paid off the prior mortgagee and thereby 
besame subrogated to his rights, He then 
sued to enforce his own mortgage and obtain- 
ed a decree. He next sued to enforas his 
rights nnder the prior mortgage whioh he 
had satisfied, [t was ruled that seotion 43 
of the Civil Procedure Code, 1882, was а bar 
to the seaond suit, as he might and ought to 
have included inthe former suit the alaim, 
not only under his own mortgage, but also 
that under the prior mortgage; the sum paid 
io discharge the latter was, it was said, an 
addition or assretion to the claim on his 
own mortgage. No such considerations arise 
in the ease before us, where the securities 
were initially distinct and have throughout 
retained that sharaeter. We are accordingly 
of opinion that, although the plaintiffs might 
‘have included the olaim on the second mort- 
gage in the previous suit if they had so 
chosen, that sourse was not obligatory upon 
them, and the present suit is sonsequently not 
barred under Explanation IV to seotion 11, 
Civil Procedure Code. 


We may add that in Dorasamt v. Ven» 
kataseshayyar (1), reliance was placed on 
seotions 61, #5 and 99 of the Transfer of 
Property Aet as well as on the form of 
Deeree No. 128 of Schedule IV of the Civil 
Procedure Code of 1882, to support the 
view that the suit on the earlier mortgage 
should inelude the olaim on the later 
mortgage, and that а suit for sale on the 
earlier ` mortgage subject to the later 
mortgage eould not be~ maintained. ` Whe- 
ther the provisions mentioned really justified 
the conclusion may be a matter for argue 


(44) 14 Ind. Cas, 496; 39 О. 527; 39 I. A. 68; 15 
O. L, J. 41; 14 M. L T. 265: (1912) М, W. N. 867; 
9 A, L. J. 832; 14 Bom, L, В. 280; 16 О, W. N, 605; 22 
M. L, J. 468 (P. C.) 
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ment [Tajjo Bibi v. Bhagwan Prasad (42), 
Rhuda Baksh v. Alim-un-nissa (43), Ranjit 
Khan v. Ramdhan Singh (44).] But aa 
pointed out by Wallis, C, J., in Subramanza 
Aiyar v. Balasubramania Aiyar (7), Order 
XXXIV, rule land rule 14 of the Code of 
1908, which re produos the. substance of 
sestions 85 and 99 of the Transfer of 
Property Aot, with important modifications, 
do not lend even apparent support to the 
conclusion deduced from those seotions, Ав 
regards section 61 if does not, in our 
opinion, justify the inference that in every 
саве not exactly sovered thereby, besause the 
properties somprised in the two securities 
are different, it is not merely permissible 
to the mortgagee to elaim simultaneous 
redemption of the two mortgages, but it 
is also obligatory on him to proceed against 
the mortgagor iu the same suit in respect 
of both the sesurities. It is by no means 
improbable that seation 61 was framed in 
its present form besanse the dostrine of 
consolidation of securities, which was intend- 
ed to be rendered inapplicable, had been 
limited to eases where the owner of different 
estates mortgaged them to one person 


.separately for distinot debts or sucoessively 


to secure the same debt or the same debt 
with further advances [Shutleworih v. 
Laycock (45), Pope v. Onslow (46), Jones 
v. Smith (47), Willie v. Lugg (48)]. This 
dostrine, as we know, was extended by 
logical dedustions fo suoh an extent tha 
it was entirely abolished by seotion 17 of 
the Conveyancing Aot, 1881. In view of 
these oousiderations, we are not prepared 
to hold that section 61 may be legitimately 
regarded as indisative of an intention on 
the part of the Legislature to depart from 
the preyailing dostrine that a mortgagor 
may always redeem by paying the specific 
debt sesnred by the mortgage together with 
such prior liens as the mortgages may have 
been compelled to pay for the protestion 
of the mortgage. Nor oan we invoke the 


(42) 16 A. 295; A. W. N, (1894) 93; 8 Ind. Dec. 


m a3) 27 A 313; 1 A. 1, J. 715; A. W. №, (1904) 
2 


73. 
(44) 2 Ind, Cas. 859; 31 A. 482; 6 A, L, J, 654, 
(45) (1681) 1 Vern. 245; 23 E. Н, 443. 
(46) (1092) 2 Vern. 286; 23 E, В, 784, 
(47) (1791) 2 Ves. (Jun) 872; 80 E. R. 679, 
(48) (1161) 2 Eden, 78; 28 E, В, 825, 
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aid of the rule that the equitable, like the 
legal, mortgagee, is entitled, as against the 
mortgagor and all olaiming under him 
(who have not or аге not allowed to retain 
the full benefit of the legal estate) to add 
to his original debt, subsequent advances or 
liabilities made or inenrred upon the seaurity 
or credit of the estate withont notice of any 
mesne charge, This principle is founded 
substantially on the poliey whioh underlies 
the doetrine of taking as against mesne 
eneumbransers, Seotion 80 of the Transfer 
of Property Aet ,militates against the view 
that the Legislature could have intended 
the application of & prineiple analogous to 


that of tecking in the olass of eases now” 


before us. Indeed, it looks that, when 
seotion -61 was invoked in the -case cf 
Dorasami v. Ventataseshayyar (1), the Court 
took resourse to a dostrine which was neither 
sonsolidation nor tasking but possessed some 
of the eharaoteristios of both the principles, 
Finally, we annot overlook that sestion 61 
must be read with Order XXXIV, rule 12, 
Civil Prosedure Code, which re-plaees seetion 
96 and eontemplates the possibility of sale 
of mortgaged.property subject to a prior 
mortgage (see also Forms of Deoree No. 79 
in Appendix D to Oivil Prosedure Code, 
1908). As Wallis, C. J., points out, some 
sonfusion may possibly have been ereated 
by an inappropriate use of the formula that 
“the rights of redemption and forsolosure are 
eo.extensive" which has reference to the 
. time for institution of suits to enforoe such 
rights and not to their other insidents 
(Brown v. Oole (49)]. The substance of the 
matter is that, when it is asserted that the 
right to foreolose and the | right to redeem 
are reciprocal, what is intended is that, 
since the right of the mortgagor and 
mortgagee are reciprocal and eommensur- 
able, redemption under the mortgage 18 cut 
off at the expiration of the same time that 
‘the right to foreolose is barred, unless by 
Statute a different time is.fixed for redemp- 
tion from that allowed for foreolosure. 
There is thus no escape from the position 
that the present suit is maintainable. 

We have finally to eonsider what oon- 
ditions, if any, should be annexed to. the 
deeree that may be made herein, for it is 


(49) (1845) 14 Sim. 427; 65 R. E. 618; 141. 'J. Ch. 
167; 0 Jur. 290; 60 E. R. 424. 
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indisputable that the property sannot be 
sold twies in execution of the deorees in 
the two suits. There cannot bea sale on 
the first mortgage keeping alive а puisne 
encumbrance, for such а sale conveys the 
interests of the ‘mortgagor and the mortgagee 
as they were atthe date of the first mort- 
gage and must, therefore, nesessarily sweep 
away the subsequent ensumbranee, On the 
other hand, if the property were dirested to 
be sold in execution of the deeree on the 
Besond mortgage subject to the rights of the 
mortgagee under the deoree already; made 
in his favour on the first mortgage, there 
might be needless seomplieations and the 
property would not, almost to: а aertainty, 
fetoh its proper values. Theright sourae to 
follow in auch eireumtanecs is to direct that 
the property be. sold free of both oharges, 
whether the sale takes plass in exesution 
of the deeree on the first mortgage or the 
decree on the second mortgage, and that 
the balanse of sale-proseeds, after payment 
of insidental expenses, be applied in dis- 
eharge of the dues on the first mortgage 
and the second mortgage, one after the 
other, the residue, if any, to stand to the 
credit of the holder of the equity of 
redemption. This aaesords with the view 
taken by Richardson, J, in Dwarka Nath 
Nandi‘ v. Mritun‘oy Patra (6), where he 
held .£hat there was nothing in the Onde of 
Civil Prosedure ог іп the Transfer of Pro 
perty Aot to prevent the holder of two 
independent mortgages over the same pro- 
perty, who is not restrained by any covenant 
in either of them, from obtaining & deoree 
for sale on eaeh of them ina separate suit, 
subject, however, to this reservation that he 
cannot sell the property twice over, nor 
sell it under the sesond decree subject to 
the first. "This, in our opinion, is an ascurate 
statement of the law applicable to this elass 
of cases. 


We direst, accordingly, that this appeal 
do stand dismissed with eosts and the order 
of remand be earried ont on the lines indicat: 
ed in this judgment. Е 


Frietcaes, J.—I agree. 


Appeal dismissed, 
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First Orvin APPRAT No. 174 оғ 1918, 
December 8, 1920. 
Present :—Justise Sir P. О, Banerji, Kt., 
and Mr. Justice Gokul Prasad. 
Thakur GAYAN SINGH AND Or&ERS— 
PLAINTIFFS — DECREH-HOLDERS— 
APPELLANTS 
Ё versus 
Р ATA HUSAIN AND OTHERS— 
{ Dzr£NDANTS—JUDGMENT-D&gBTORS— 


" RESPONDENTS, 

, Limitation Act (IX of 1908), Sch, I, Art, 181— 
Mortgage  swit—Preliminary decree—Final ‘decree, 
application for, period for making —Decree against 
several defendants—Appeal by some defendants— 
Decree, when conclusive—Decree directing payment of 
prior mortgage but not specifying date of payment, 
effect of—Reusonable time, what is, 


‚ The limitation applicable to an application for a 
final decreein a mortgage-suit is that provided by 
Article 181 of Schedule I to the Limitation Act, and 
commences to run from the date when the preliminary 
decree becomes conclusive between the parties, 
Рр. 818, col, 1.] 

` Where:a decree in a mortgage-suit is against 
separate seta of defendants for separate amounts, and 
some only of the defendants appeal and confine their 
appeal to the amounts decreed against them, the 
decree as regards the non-appealing defendants 
becomes conclusive upon the expiry of the period of 
limitation for an appeal from that decree, or on the 
expiry of the date fixedfor payment of the amount 
decreed, if that should be a later date, and not the 
date of the decree in the appeal of the appealing 
defendants, because that appeal, being limited to 
that part of the decree which directa the property of 
the appellants to bear a proportionate part of the 
decretal amount, isnot an appeal against the whole 
decree, Consequently, an application for a final 
decree in such a case against the non-appealing 
defendants made more than three years after the 
preliminary decree has become conclusive, would be 
barred by limitation. [p. 818, cols: 1 & 2; 819, col, 1.3 

t Where a decree for sale in a mortgage-suit provides 
for payment of the amount of a prior mortgage as 
a condition precedent to sale of the mortgaged 
property, but omits to specify the date on which such 
payment isto be.made, the payment ought to be 
made or tendered within a reasonable time, and, as 
such a decree is a decree for redemption of that 
mortgage, payment should be made witkinsix months 
of-the decree. [p. 819, col. 1.] 


: First appeal from the desision of the 
Snbordinate Judge, Cawnpore, dated the 
5th of January 1918. 
. Mesars, Satya Chander Mukerit and P. Г. 
Banerjt, for the Appellants. 

Drs? S. N. Sen and Dr, 8. M, Sulaiman, for 

- the Respondents, 

JUDGMENT.—Thig appeal arises ont of 

an application for а{бпа1 deoree in а mortgage- 
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suit. The application whieh is now the 
subjeat-matter of sontroversy was presented 
on the 12th of June 1917. ^ The question 
is, whether this applisation was time-barred. 
The preliminary desree in the suit was 
made on the 20th of April 1912, The suit 
was brought to enforee a mortgage against 
some of the properties comprised in the 
mortgage on the ground that the other 
properties had heen  purehased by the 
mortgagees themselves. The Court in 
making „ita decree deolared the liability of 
eash of the properties against whish the 
mortgage was sought to be enforeed, and it 
also deolared in its deoree that esoh of those 
properties would be liable for & proportionate 
part of the amount fonnd to be due upon 
the mortgage. Those amounts were spesified 
in the deeree and the property whieh was 
to be liable for those amounts was also 
specified. Six months was granted to the 
morígagors for payment of those amounts. 
There was в further provision in the decree 
that the deeree.holders would not be entitled 
to bring the property to sale unless they 
paid the amount of & prior mortgage. The 
desree, ‘however, did not fix any time within 
which fhe amount last mentioned was to ba 
paid. Jt may be noted that the suit was 
brought upon а вору of the original mortgage 
which was alleged to haye been lost. "Three 
of the defendants appealed against this 
desree and their sontention was thaf the loss 
of the original had not been aesounted for 
and that the debt had been discharged. 
This appeal was preferred only in respect 
of the amount whish the three appellants 
had been ordered to pay on acsount of tha 
ownership of the property whieh was held 
to be liable for that amount. The Appellate 
Court, which was the High Court, held that 
the loss of the original had not been asscunt- 
ed for and that the suit was, therefore, not 
maintainable and on this ground dismissed 
the suit as against the appellants. As 
against the other defendants to the snit 
who were no parties to the appeal to the 
High Court and who themselves had pre- 
ferred no appeal, the High Court made no 
order, The deoree of the High Court was 
passed on the 6th of July 1914, An appli- 
sation for a final decrpe was made on the 
7th of April 1915 by all the desree holders 
except the Court of Wards. The Court of 
Wards, however, was named as an opposite 
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party to the applieation That application 
was dismissed for default and subsequent 
applisationa mada with the objest of having the 
applieation of the 7th of April 1915 restored 
and revived were also dismissed. After these 
proseedings had taken place, the present appli- 
sation of the 12th of June 1917 was presented 
by all the deeree holders. The Court below 
has dismissed the application and we have 
to consider whethor the desision of that 
Court ia right. 16 is not disputed that the 
limitation appliaable to an applisation of 
this kind is that provided by Article 181 
of the First Schedule to the Limitation Act, 
and the period of limitation is three years from 
the date on which the right to apply acorued. 


We have, therefore, to determine when the. 


right of. the present decree-holders to make 
an applieation for a final decree .in the sause 
arose, It may be taken as settled law that the 
right to apply for a final decree авогпей 
to the desree-holders when the preliminary 
desree besame sonolusive between the parties. 
We have, therefore, to consider in this oase 
when the deoree of the Court of firat 
instanee besame conolusive as between the 
decree-holders and the judgment debtors 
against whom the present application 
has been made. It is sontended that the 
' preliminary desree sould not have. besome 
final as between the parties to the present 
appeal until the decision of the High 
Court in the appeal whioh was preferred 
' by the three judgment-debtors who obtained 
a deeree in the High Court, This conten. 
tion is based mainly upon the provisions 
of Order XLI, rule 33, of the Code of Civil 
Prosedure. It is urged that, sinsa some 
of the. judgment-debtors preferred an appeal 
to the High Oourt, the whole of the decree 
became sub judice and that it was sompetent 
to the High Court to dismiss the whole 
suit as against all the defendants and, until 
the final decision of the High Court, it could 
not be said that the desree against those 
defendants. who bad not appealed had besome 
final We are unable to agree with this 
sontention. Under Order XLI, rule 4, tha 
Appellate Court could, upon the appeal of 
some of the parties, reverse the desision 
of the lower Court if the appeal had baen 
preferred against tbe whole deeree and if 
the Court had proceeded upon a ground 
sommon to all the parties. In the present 
ease the appeal which was preferred by 
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three of the defendants was limited to that 
part of the decree whieh dirested their 
property to bear a proportionate part of 
t-e desretal amount and it was not 
an appeal against the whole desree. Theres 
fore, although the Court of first inatanee 
had prooseded upon a ground sommon to 
all the defendante, the Appellate Court sould 
not have, reversed the desree under Order 
XLI, rule 4. Mr. Pearey Lal Banerji, who 
has ably argued this cease on behalf of the 
appellants, concedes that rule 4 of Order 
XLI wonld not apply, but he resta hia 
contention. upon the provisions of rule 33: 
of that Order. We think that he cannot. 
avail himself of the provisions of that rule 
and that the Appellate Court, in the appeal. 
preferred by some of the defendants in 
respect cf only a part of the deoree, sould 
not, by virtue of the provisions of rule 33, 
have dismissed the suit against those dae 
fendants wh» had in faot submitted to it., 
The prinsiple of the Fall Benoh ruling in 
Rangam Lal v. Jhandu (1) applies to this 
ease. There. being a distinet provision “ 
to the power of an Appellate Court * 

interfere with the deoision of the Court 
of firat instances upon an appaal preferred 
by some' of tha defendants in certain eases 
the provisions of rule 33 could not apply to 
cases for which elear provision is made in the. 
order or to cases which would not some within: 
the purview of the spesifie rule. We are; 
therefore, of opinion that the deeree of the 
Court of first instance did not become 
sub judice: when an appeal was preferred to 
this Court by some of the defendants only,’ 
The appsllants were, sonsequently, not entitled 
to reskon limitation from the date of the 
desision of ths High Oourt, The desree 
of the Coart of first instance was in faot 
a decree, whish was а sombinarion of several 
deerees against separate sets of defendants 
for separate amounts, As regards those of 
the. defendanta who did not appeal, that 
dearee besame sonslusive upon the expiry 
of the period of limitation for au appeal 
from that desree. In ths rrasent ease the 
desrea allowed six mouths to the jadgment. 
dabtors to pay the am unt deoreed against each 
of them. That amount was pay:ble on the 
30th of October 1212. The desree, "there. 
fore, against the defendants wno did not 


(1) 11 Ind, Cas. 640; 84 A, 82; 8 A. L, : 1111, 
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appeal besame a final and conolusiva decree 
as between the desree-holders and them on 
‘that date, the period of limitation for an 
appeal having expired before that date. 
As the present application was presented 
more than three years after the day on 
which the preliminary desree besame son- 
elusive against the respondents, it ig beyond 
time, 

Another contention whioh was put forward 
on behalf of the appellants war, that the 
deeree in diresting the appellants to dis- 
eharge the amount of & prior mortgage did 
not prescribe а parbisular period within 
whieh the prior mortgage was to be dia 
charged and, therefere, аз the deoree holders 
“sould not bring the mortgaged property to 
sale without payment of the amount of 
the prior mortgage their right to apply for a 
final deoree for the sale of the mortgaged 
property only aosrued when they paid or 
tendered the amount cf the prior mortgage. 
If this contention be carried to its legitimate 
length the deores-holders might wait for 
any number of years before they paid the 
amount of the prior mortgage. But Mr. 
Banerji fairly eonsedes that, although no 
date was fixed in the deeree for payment 
of the amount of the prior mortgage, it 
ought to have been paid or tendered within 
в reasonable time, It is olear that the 
deorce, in so far as it dirested payment 
of the amount of the prior mortgage, was 
a decree for the redemption of that mort. 
gage. The period within which the amount 
of the mortgage oouid be paid for redemp. 
tion, as prescribed in Order XX XIV, rule 7, is 
a period within six months of the deeree, 
so that the maximum period within whish 
the amount of the prior mortgage sould ba 
paid for redemption of that mortgage was 
six months. , If we adopt Mr. Pearey Lal 
Banerji’s eontention that the period should 
be a reasonable period we are unable to 
hold that that period should be anything 
more than the pericd mentioned in rule 7, 
Order XXXIV; 7. в., period of six months, 
If limitation be computed from the expiry 
of that period the present application would 
bé beyond time. For these reasons, we hold 
that. the Court below was right in dismissing 
the Application made by the desree holders 
and this appeal must fail, We dismiss it 
with sosts including fees on the higher soale, 

Appsal dismissed, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 1837 
or 1917, 

May 26, 1920. 

Present:—-Sir Asutosh Mookerjee, Kt. 
Aoting Ohief Justice, and Justise Sir 
Ernest Fleteher, Kr. 
BHAIRAB CHANDRA MONDAL ахр 
OTHERS — PLAINTIFF3 — APPELLANTS 
versus 
JIBAN KRISHNA MONDAL AND OTHERS 


—Derznpanrs— RE* PONDENT, 
Transfer of Property Act (ТУ of 1882), ss, 43, 110— 
Exchange—Defective title—Subsequent acquisition of 
good title—Estoypel. k 


The substarice of the provisions embodied iu sec. 
tion 43 of the Transfer of Property Act is that, though 
an assigamentis of a defective title, yet when the 
assignor afterwards acquires a good title, the Court 
will mako that good title available to make the 
assignment effectual, or, in other words, the interest 
when it accrues feeds the estoppel. [ p. &20, cola.1 & 2.] 

The special provision relating to exchange contained 
in section 119 of the Transfer of Property Act does 
not exclude the operation of section 43 of the Act. 
For the purposes of section 43, anexchange stands on 
the same footing as a sale. [p. 820, col. 2.] 


Appeal against the deeree of the Sesond 
Additional Distrist Judge, 24-Parganas, 
dated the 14th of May 1917, affirming that 
of the Subordinate Judge, Third Court, of that 
District, dated the 30th of August 1915. 


FACTS appear from the judgment, 

Dr. Dwarkanath Miller. (with him Babu 
Bhupendra Kumar Ghose), for the Appel- 
lants.— The plaintiffs are the appellants, 
The appeal arises out of a suit for deslara- 
tion of title to three plots of land measuring 
in all about 4 béghas. The defendants 
admitted my title to plots Nos. 1 and 2 
but have set up their title to plot No. 3 
under an alleged exchange. They have 
alleged delivery to bave taken plecs in 1911, 
on whish date I had no title to the lands 
exchanged, Plaintiffs’ vendors had title in 
them. The only question ia whether the 
exshange is valid or not, The transastion 
is to be of same amount asin oase cf a 
sale. 


[ Mooxerses, Acra, С. J.—Why should not 
the provisions of section 43 of the Transfer 
of Property Aot apply. to this oase ?] 


That is a general sestion and ought not 
to override the provisions of the вревібв 
seotion, 119, of the Act. Refers to the 
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iudgment of Lord Westbury in Holroyd v. 
Marshall (1). 
Babu Mahendranath Roy (with bim Babu 


Baranasibasi -Mukherjee, for the Бевропа- ` 


ents, was not ealled upon. 
JUDGMENT. 

MookERJEE, Acta, С. J.—Thisis an appeal 
by the plaintiffs in a suit for resovery of 
possession of land on deolaration of title. 

The defendants resisted the claim on the 

ground that they had acquired a good title 
.under an exchange, 
' The Courts below have found that an 
exchange was effected in the manner pro- 
vided by the Transfer of Property Aot; 
that is, as the value of the property was 
less than Вв, 100, the plaintiffs delivered 
possession of the disputed land to the 
defendants. This is prima facie a oomplete 
answer tothe olaim, but the plaintiffs have 
established that, though at the time of the 
exchange they were in possession of the 
whole of the property, they had not a 
éomplete title thereto, as they were them- 
selves purohasers from persons who were 
entitled only to a half share, Their conten- 
tion, in substanse, is that the defendants 
acquired a good title to that half share 
alone and have no title to the remainder. 

The answer of the defendants is that, 
subsequent to the exohange, the plaintiffs 
acquired the title of the oo-sharers of their 
vendor, and that as soon as their title to 
the whole was thereby perfeoted the benefit 
thereof aserned to the defendants. The 
Courts below have held that this is a con. 
elusive’ answer to the ease set up by the 
plaintiffs. In опг opinion, there is no 
foundation for the elaim. 

* Gestion 43 of the Transfer of Property 
Aot provides that, “where a person erroneous- 
ly represents that he is authorised to trans- 
fer certain immoveable property and pro- 
fesses to transfer sush property for con- 
sideration, sush transfer shall, at the option 
of the transferee, operate on any interest 
which the transferor may acquire in sush 
property, at any time during: whish the 
aontraet of transfer subsiste," This seotion 
in substanse embodies the rule that the 
interest when it accrues feeds the estoppel; 
or, in other worde, tbat though the assign- 

(1) (1862: 10 H, L, C. 191 at p. 208: 88 L. J, ch. 
193; 9 Jur. (х. в.) ) 213; 7 L. T, 172; 14 W.R, 17); 

: ESRB, 999; 188 R E. 108. 


ment was ofa defeotive title, yet, as the 
assignor afterwards acquired a good title, 
the Court will make that good title available 
to make the assignment effeslual : Webb: v. 
Austin (2), Ouihberison v. Irving (8), Row- 
botham v. Wilson (4), Holroyd v. Marshall 
(1), Booth v. Alcock (5), Bridgwater's Setile- 
ment, In re, Partridge у. Ward (6), Gresham 
Infe Assurance, Society v. Crowther (7), 
Poulton v. Moore (5), Prosonna Kumar 
Mukerjee v. Srikant Rout (9). : 

Dr. Dwarka Nath Mitter has, however, 
sontended that, although sestion 43 speaks 
of transfers in general terms, still it is 
not applieable to eases of exchange by 
reason of the special provision contained in 
geation 119. That seotion provides that, 
the absense of a sontrast to the contrary, the 
party deprived of the thing or part thereof 
he has received in exchange, by reason of 
any defest in the. title of the other party, 
is entitled at his option to eompensation, 
or to the return of the thing transferred 
by him.” But this does not exelude the 
operation of sestion 43; for a similar’ 
argument might be advansed in the sase 
of sales, mortgages or leases, where, on 
proof of defisienoy in the subjest-matter, the 
purshaser, mortgagee or lessee may obtain 
compensation or cancellation. Д 

Referense has also bean made to tha 
desision in ‘Holroyd v. Marshall (1) where 
Lord. Westbury speaks of this prinsiple as 
applisable to oases of sales and mortgages; 
but this does not indieate that it is not 
applicable to -oases of exehange. It is an 
elementary proposition that, for purposes 
like thia, an exchange stands on the same 
footing аз a sale. We are of opinion that 

(2) (1844) 7 Man, & 0. 701 at p. 724; 8 Scott (м.в) 
419; 13 L J. O. P. 208; 185 E. R. 282. 

(3) (1859) 4 H. & N. 742; 28 L. J. Ex. ‚806; b Jur. 
(м в.) 740; 157 E. В. 1034; 33 L.T, (о. в.) 828; 118 

126. 


В. 
(4) (1860) 8 H. І, О. 848; 30 L. J. Q. B. 49; 6 Jur, 
e в.) 965; 2 L, Т. (x. s.) 642; 11 E. R. 468; 125 R. В, 


dr (1878) 8 Ch. App. 668; 29 L. T. 281; 21 W. R. 
143; 42 L. J. Ch. 557. 
208) (1910) 20h. 342; 79 L, J. Oh. 746; 108 І, Т, 


on (1914) 2 Ch. 219; 88 L. J, Ch 867; Affirmed in 
oe. А Ch, 214; 84 L. J. Ch. 812; 111, T. 887; 69 


„7.1 

бу 1916) 1K. ч 400; 84 L. J. К. B. 462; 112 L, T, 
202; 831 T. D. R. 4 

(9116 Ind. Cas. 65 40 0.173 at p. 184; 16 'Q. L. J 
202; 17 C. W. N, 187, 
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the oluim put forward by the plaintiffs is 
not merely unfounded, but is wholly unjust 
and has been rightly dismissed. 

The appeal is dismissed with sosta, 


FrwrOBER, J.—1 agree. · 


Appeal dismissed, 


ALLAHABAD HIGH COURT. 
SsgcowD Orvin APPEAL No. 864 or 1918, 
| February I, 192]. 
"Present : — Мт, Justise Tudball and 
Me. Justice Rafique, 
BINDA PERSHAD-—PLAINTIPF — APPELLANT 
versus 
RAM CHANDER AND OTHERS— 
DEFENDANTS— RESPONDENTS, 
Insolvency—Property alleged by creditor to belong to 
insolvent—~ Possession taken by Receiver—Suit by actual 


moner against creditor for damages, whether maintains 
able, 


Д P 
7 At the iastance of a creditor of an insolvent certain 
property whioh the creditor alleged belonged to the 
insolvent was taken possession of by the Receiver, but 
upon anobjection by the real owner, the property 
was restored to him. Тһе owner of the property 
then broughtthe present suit against the oreditor 
for damages for wrongful seizure: 
Held, that the suit was maintainable, and that it 
was not necessary to sue the Receiver. 


Second appeal from the deoree of 
the Additional Judge, -Meerut, dated the 
16th of April 1918, - 

Mesars. Nehol Ohand and Н, К, Mukerji, 
for the Appellant, 

Messra. 8. P. Ghoshand G. Agarwala, for 
the Respondents. . 

JUDGMENT.— This is a plaintiff's 
appeal arising out of a suit for damages. The 


plaintiff case was that he and one Abdul 


Haq besame partners in а  briok kiln 
business in August 1913 ; that a deed of 
partnership was drawn ‘пр on the l6th of 
Ostober 1913; that the plaintiff supplied 


Вз. 2,000 and Abdul Hag Rs, 300 worth of 


sapital, and that the plaintiff not having the 
nesessary teshnisal knowledge, Abdul Haq 
ran the basiness, but the plaintiff discovering 
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that Abdul Haq was heavily involved in debt 
desided to separate from him and on the 
26th of March 1914 а deed of dissolution of 
partnership was drawn up under which the 
pluintiff paid to Abdul Haq Re. 300 his 
shüze of the capital and Rs, 950 his share of 
somè of the produse of the kiln. Apparently, 
this sum of Rs. 1,250 was. distributed to 
certain ereditors of Abdul Haq. Among the 
creditors were the respondents to the 
present appeal. Abdul Haq applied to the 
Distriot Judge to be deolared an insolvent 
and а Receiver was appointed to take 
possession of his property. According to the 
plaintiff, on the 20th of September 1914 the 
respondents applied to the Distriet Judge 
stating that Abdul Haq owned a half share 
in the brick kiln and asking the Court to 
direot the Receiver to take possession of the 
kiln. The Distriot Judge ordered the 
Resceiver.to comply, and the Reoeiver took 
complete possession of the kiln on the 26th of 
September 1914. The plaintiff filed objes- 
tions which were allowed and on the 21at of 
January 1915 the Receiver gave up possession 
of the kiln, On the 30th of January 1915, 
howéver,the respondents, aseording to the 
plaintiff himself, made a further application 
for review of the order of the 21st of 
January 1915, and alleged that the whole of 
the kiln belonged to Abdul Haq and asked 
the Court to dir&et the Reeeiver to take 
possession thereof. The  Distriet Judge 
apparently passed an ew parte order to the 
Receiver to eomply and on the 10th of 
February 1915, the Reseiver again took 
possession of the whole of the kiln, An 
appeal was preferred to the High Court by 
the plaintiff against the order of the Distriet 
Judge and this Court on appeal set it aside 
and possession of the kiln was restored to the 
plaintiff on the 6th of May 1915. On these 
allegations of fact, the plaintiff sued the 
defendants for damages caused to him by 
the seizure of the briek kiln by reason of 
which he alleged that he had suffered 
considerable loss. The defendants put іп а 
long written statement denying many 
fasts alleged by the plaintiff but asserted, 
among other things, that the dissolution of 
partnership of 26th of Marsh 1914 wasa 
bogus transaction, made by Abdul Haq and 
Binda Prasad in collusion, with a view ta 
defeat the sreditorsof the former. If was 
also argued in Court that, assuming the 
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facts to be аз stated by the plaintiff, the 
defendants were not legally liable for any 
damages that had aserned to the plaintiff 
and that the proper person to sue was the 
Receiver who was responsible therefor. Both 
the Courts helow have desided only two 
points, They have held that the dissolution 
of partnership of the 26th of March 1914 
was a genuine and nota bogus transaction. 
They have then held that, on the fasts 
alleged, the respondents were not legally 
liable for any damages, and that the suit 
ought to. have been filed against the 
Reeeiver. In this view, the Courts below 
have dismissed the suit without going into 
tho other facts or tbe question of aotual 
dameges. It is urged on appeal that the 
desision of the Court below on the point of 
law whioh is raised is erroneous and 
should -be set aside. In view of the decision 
` of this Court in Abdur Rahim, v. Sital 
Prasad (1) it is clear that the desision of 
the Court belcw on the question of law is 
incorreet, The ease mentioned above is 
parallel and exactly fits the facts of the 
present ease. It is unnecessary for us to go 
апу further into this point as the matter is 
eovered by a desision of a Divisional Benoh 
of this Court. The oase must, therefore, до 
baok for decision on its merits. There «are 
several questions of fact into whish the 
Court willhave to go. We, therefore, allow 
the appeal, set aside the decree of the Court 
below and remand the ease to the Court of 
first instanoe through the lower Appellate 
Court with directions to re. admit the snit cn 
its original number and to proceed to hear 
-and deoide it according to law. The costs 
of this appeal and those of the Courta below 
will be costs in the cause and willabide the 
result. The eosts in this Court will inolude 
fees on the higher soale, 
Appeal allcwed, 


(1) 54 Ind. Сав, 792; 41 A. 068; 17 A. L. J, 856; 1 
U. P, L. R. (A) 115. 
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PRIVY COUNCIL. 

APPEAL вом THE BomBsy Hien Couer. 
February 11, 1921, 
Present; — Пота Buskmaster, Lord Danedin, 
Lord Shaw, Sir John Hige and 
Mr. Ameer Ali, 

BHAIDAS SHIVDAS-—A»rPELLANT 
1er8ug 
BAI GULAB AND ANOTHER— 


RESPONDENTS, 

Letters Patent (Bom ), ss. 15, 38, 44—Civil .Pro- 
cedure Code (Act V of 19008, ss. 4, 98—Procedure— 
Letters Patent Appeal~Special form of procedure, 
whether affected by s. 98— Costs. 


Section 86 of the Lettera Patent of Bombay pre- 
scribes a special form of procedure, by which, if the 
Judges hearing an appeal are’ equally divided, the 
Opinion of the Senior Judge prevails, (р. 824, col !.] 

The provisions of this section are not controlled by 
section 98 of the Code of Civil Procedure, which 
provides for & reference of the point in dispute to 
one or more other Judges, (p. 824, col. 2] 

In this case the Board, having all the materials 
before them, were willing to decide the question at 
issue, but the appellant would not consent to this 
being done. The Board in consequence reserved the 
costs of the appeal and all other costs since the error 
of procedure occurred, and intimated that the 
appellant might be made to pay these even if 
ultimately successful. [p. 825, col, 1.] 


Appeal from a dearee of the Bombay High 
Court, dated Marsh 23rd, 1917, affirming 
8 deoree of Macleod, J, . 

FAOTS of the.cage aro suffisintly stated, 
for the purposee of this report, in their 
Lordships’ judgment, The only question 
cioe on this appeal was that of prong. 

ure 


Mr. De Gruyther, К. O. (with him Mr, 
Purtkh), for the Appellant, — The question on 
the merits is, whether under the Will in suit, 
an estate for life, with power to appoint 
was given to the widow, or whether she 
was entitled absolutely. This question, how- 
ever, does not arise, as there has been an 
error in procedure. The High Court erred 
in making: в reference under sestion 98 
of the Civil Prosedure Code to two other 
Judges, The sase was on the Original Side, 
and the prosedura in appeal is regulated by 
sections 15 and 86 of the Letters Patent 
of. 1865 (originally issued in 1862), By 
vestion 36 of the Letters Patent the opinion 
of Beott, C, J., ns tho Senior -Judge, should 
have prevailed : and section 15 gives, a 
farther appeal ІооаПу. Seotion 98 of the Gode 
of Civil Prosedure does not override the pro- 
visions of the Letters Patent: it does notapply 
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to Letters Patent Appeels, the spesial ‘pro- 
cedure under which issaved by seation 4 of 
the Code. The latest ease to this effect ів a 
Bombay one, desided on 5th November 1917, 
(after the judgment in this oase) and 
reported as Surajmal v. Horniman (1). 

The Code of Civil Procedure does not 
resiriot Letters Patent Appeals: 

. Hurrish Ohunder Ohowihry v. Kalisun dari 
Debi (2). 

It may be вопеейей that the Code 
applies to proceedings under the Letters 
Patent, save so far as expressly provided to 
the eontrary : 

Sabitri Thakurain v. Saw (8) where 
Hurrish Ohunder Ohowdhry’s case (2) (Supra) 
was not apparently sited, 

Bat in oases of oonfliot the Latters Patent 
prevail : 

Hoop Liul v. Lakshmi Doss (4), 
Singh v. Ram Lagan Singh (5). 

Nundceput Mahta v, Urquhart (6) where the 
matter was fully considered. 


[Loap Suzw.—You sondueted your oase on 
thereferense without any protest. i 

L Logo D.NEDIN.— They must be allowed to 
appear and argue on the merits. | 

When the Judge has no inherent jurisdia- 
tion, the parties cannot confer it: 

Leigard v, Bull (7). 


' [Lorp  BcoixasrzEg.— The only question 
here is the construction of a Will, We have 
the materials before us and ean try the matter 
now: otherwise it will come Baok to us in five 
or ten years’ time.] 

My elient in India has given specifio 
instruetions that we are to insist on the ease 
being desided on the point of procedure, We 
cannot, therefore, oonsent to have the question 
of construotion desided now, 

Sir Erle Richards, K. O. (with him Mr. E. 
B. tatkes), for the Kespondents,—Five ont 
of seven Judges of the Bombay High Court 
have taken part in this oaee, and four 


Lachman 


(1) 47 Ind. Cas. 449; 20 Bom, L, В. 185, 

(2: '0 I. A. 4 at p.17; 9 O. 482 (P. C. 12 C. L. R. 
511;7 Ind. Jur. 161; 4 Sar, P. C. J. 406; 4 Ind. Dec. 
. (х. 8.) 970, 

18) 60 Ind. Cas. 274; 48 T. А 76; 40 M. І. І. 308; 
(1921) М, W. N 159; 19 A. L. J. 241 (Р, O.;. 

14) 29 M. ). 

(5) 26 A. 106; A. W N. ( 901) 182, 

(6) 18 W. R 203 at p. 4B DR AQ. I 

(7) 18 I A. 1Зфаб p 145; 9 A. 191 4P. OF 


HO 
P. €. J, 741; 6 Ind. Deo, үм. 8.),661, 
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are in our favour. Tha prosedure under 
sestion 98 of the Code is not an appeal, 
but merely a referonse: if is no sase of 
want of jurisdistion: the case remained 
in the hands of Soott, C. J., and Heaton 
J. all the time, Also, the sppellant 
submitted to the jurisdiction of the two new 
Judges. 

Mr. Raikes followed,—All the appellant 
was entitled to under sestion 36 was judgment 
on this particular point, whish was not the 
only point in the ease: there was an issue 
of limitation. 

Section 98 is quite consistent with the 
Letters Patent: the Judges can refer в parti; 
cular point to others; but tese others are not 
seised of the appeal. The referense is not 
excluded by the Letters Patent and ia 
allowed by section 98, Till the two Judges 
had made a deoree they sould alter their 
judgment. 

[Lorp Bockmasrer.—If it were a mere oase 
of asking advioe, the Chief Jestise would not 


be bound to follow it.] 


Further, under ssotion 44 of the Letters 
Patent, the Letters are subjeot to the legis- 
lative powers of the Government of India, 
во section 94 of the Code should prevail, 

Mr. De Gruythzr in reply.—The question of 
limitation was not raised in the appeal. 


JUDGMENT. 


Log» BuckwasTES,— The real question in. 

volved in the dispute giving rise to this appeal 
was a question as to the eonstruotion of the 
Will of one Nathoo Moolji, who died on the 
8th Decembsr 1894, affesting the reapestive 
estates and interests that were taken .by 
the tesiator's widow and his two daughters. 
One of the daughters died in the lifetime of 
the widow, and her heir, who, is the present 
appellant, instituted, on the widow's death, 
in the High Court of Judisature in Bombay, 
Ordinary Original Civil Jurisdietion, the pro. 
oaedings out of whioh this appeal has arisen, 
elaiming that, according to the true eon. 
strustion of the Will, he was entitled to a 
vested one half share in the testator's pro- 
party. 
' The learned Jadga bsfora whom the suit 
was first heard dismissed the apoplisation 
and held that there was an intestasy after 
the widow's death. 

An appeal was taken from that judgment 
and heard before Ohief Justias Soott and Mr, 
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Justice Heaton. They differed in their 
Opinion. Chief Justios Scott thought that 
the plaintiff was entitled to the relief he 
claimed; Mr, Justise Heaton, on the other 
hand, agreed with the Judge who had first 
tried the suit. The course then taken was 
to refer the matter to two other Judges. Mr. 
justies Batchelor and Mr. Justise Shab, who 
also desided adversely to the plaintiff's oon- 
tention. 

The plaintiff has now broaght an appeal 
before His Majesty in Couneil, and the first 
point that he has raised is this: that the 
order made referring the case to the decision 
of Mr. Justice Batchelor and Mr. Justice 
Shah was ultra 1ires.and void ; that there was 
no jurisdistion in these two Judges to enter- 
tain the dispute, and that he is entitled, 
as of right, to a deoree in ascordanse with 
the opinion of Ohief Justice Soott, the senior 
of the two Judges before whom the appeal 
was first heard, 

That sontention depends upon the oon- 
siruetion of the Letters Patent of Bombay, 
under whioh the Court was constituted, and 
tha Code of Civil Procedure, 1908. By 
'mbotion 38 of the Letters Patent it is prc- 
vided that ifthe High Court is sitting in a 
Division somposed of two or more Judges, 
and the Judges are divided in opinion as to 
the decision to be given on any point, the 
decision shall agree with the opinion of the 
majority of the Judges; but if the Judges 
‘are equally divided, the opinion of the senior 
Judge shall prevail. 


In this ease itis quite slear. There were 

two Judges sitting ; the Senior Judge was the 

. Ohief Justise;there was an equal division 

of opinion; and under gestion 36, in вор. 

Sequence, the plaintiff was entitled to a 
deeree in his favour. 


It is, however, urged on behalf of the 
respondents that the prosedure in seetion 36 
‘is modified by the Code of Civil Procedure, 
1908, and it is pointed out that by section 44 
of the Letters Patent thero is an express 
provision whioh makes those Letters Patent 
Bubjeet to the legislative powers of the 
Governor-General in Oounoil, 

There sre two seotions in the Code of 
Civil Prosedure whieh are relevant to this 
dispute. The one is seotion4 and the other 
is seetion 98, Seotion 98 appears to have 
“been the sestion under whieh the Judges 
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asted. That seotion provides: — 

" That where the Benoh hearing the appeal 
is somposed of two Judges belonging to a 
Court consisting of more than two Judges, 
and the Judges somposing the Bench differ 
in opinion on a point of law, they may state 
the point of law upon whioh they differ, and 
the appeal shall then be heard upon that 
point only by one or more of the other Judges, 
and sush point shall be desided assording to 
the opinion of the majority (if any) of the 
Judges who have heard the appeal, inaluding 
those who first heard it.” 

It is quite plain that those provisions 
create a totally distinot method of prosedure 
in the event of differense betwoen two Judges 
from that whioh was laid down by seotion 36. 
Under seotion 36 of-the Letters Patent the 
judgment of the Judge who was the senior 
Judge would be the judgment whieh the 
parties before the Court would have a right 
to obtain; under sestion 98, the judgment 
to whioh they are entitled is the judgment 
of the majority of all the Judges who have 
heard the appeal; and this ease shows that 
those two provisions might produse a totally 
different result. If, therefore, section 98 
controls sestion 36 the respondents would be 
entitled to say that the proper procedure · 
had been followed, and that the appellant 
had по sause’ of complaint. But by seotion 
4 of the Code of Civil Prosedure it is also 
provided that;— ; 

| “In the absence of any specifies provision to 
the contrary, nothing iu this Code shall be 
deemed to limit or otherwise affect any 
special or loea! law now in foree, or any 
special jurisdistion or power eonferred, or 
any spesial form of procedure preseribed by 
or under any other law for the time being 
in foree.” 

There ів по spesiffe provision in sestion 98, 
and there is a Speoial form of procedure whioh 
was already presoribed. That form of proce. 
dure gestion 98 does not, in their Lordships' 
opinion, affect. The sonsequense is that the 
appellant is right in saying that in this- 
instance a wrong sourse was taken when this 
ease was referred to other Judges for desision, 
and he is teshnisally entitled to a decree in 
accordance with the judgment of the Chief 
Justioe, This view of the sestion is, not 
novel, for it has been supported by judgrhenta 
in Madras, in Allahabad and in Caleutta, | See 
Roop Laul y. Lakshmi Doss (4), Lachman Singh 
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v. Ram Lagan Singh (5), Nundeeput МаМо v. 
Urquhart (6), 

There only remains for their Lordships’ 
eonsideration the question as to how they 
ought to deal with the sostes of these 
proseedings, 

As has been already pointed out, the 
real matter is the question of the sonstruo- 
tion of a Will. The resord has been pre- 
pared, the Will is before their Lordships, 
and they are perfectly ready to undertake 
the duty of determining what the meaning 
of that Will may be; but the appellant’s 
Counsel, acting under the striotest instruc: 
tions from his olient in India, is unable 
to consent to their Lordships taking that 


course, and is compelled to insist upon 
the determination of this dispute simply 
upon the question of procedure. The 


result, therefore, is this that, although it 
may be by!a wrong path, this appeal has 
reashed their Lordships by whom it sould 
bs ultimately desided, but they are not 
permitted to decide it; they are obliged to 
send the ease back for further sonsidera- 
tion and then, after a prolonged and tedious 
journey, it may find its way back again to 
the Board for ultimate desision, 

Their Lordships are unable, in these oire 
oumstanags, to advise His Majesty to 
follow the usual rule and give the successful 
appellant the costs of his sueaessful appeal. 
They think that the whole of the costs 
from the 13th Maroh 1917 when the 
mistake was first made, should await deter- 
mination until the ultimate decision of this 
matter when the strict prosedure has been 
followed, and they will reserve the power of 
awarding those aosts as seems right when 
that aourse has been taken. If the appellant 
fails, these вовёв may be regarded as costs 
in the oause; their Lordships make this 
intimation for the assistanse of the Board 
before whom the matter may ultimately 
'eome; but this will in no way fetter their 
discretion if they think that, even if the 
appellant ultimately were to sueseed, he 
ought nob to be resouped and indeed ought 
to pay the wasted expense of this barran 
vietory. They only desire to add 
that the original judgment of the 13th 
Marsh 1917, appears not to have dealt with 
cost at all; but before any dearee is drawn 
up, under that order, it would be desir- 
able that some proper-applisation should be 
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made to the Court for the purpose of 
seeing that the order is correct in that 
respeot. 

For the rest, they will humbly advise 
His Majesty that the довге of the Appellate 
Court should be set aside, and they will 
remit the ease to the High Court to be dealt 
with acsording to law, their Lordships 
having already pointed out the way in whioh 
they think that direation should be obeyed, 
The costs of this appeal and all вова 
Subsequent to the 13th Marsh 1917 are 
to be reserved to be dealt with by this 
Board. 


Decree set aside, 
Solieitor for the Appellant.—Mr. E. Dalgado, 
Solisitora for the  Hespondents.— Megara, 
Hughes & Sons. 


ALLAHABAD HIGH COURT. 
Second Civin АррРЕА No, 36 or1918, 
Desember 8, 1920, 

Present :—Mr. Juatioo Rafique and 
Mr. Justice Ryves. 
JWALA SINGH-—PraINTIFF— 
APPELLANT 
VETEUS 
FATTA alias NATHA AND OTHER3— 


DEFENDANTS — RESPON DENTA, 

Transfer of Property Act (IV of 1882), в, 53—~ 
Fraudulent transfer—Deciee against Lambardar for 
share of profits—Subsequent alienations by Lambardar 
—Suit to declare alienations invalid—Proof requisite. 


Certain decrees were obtained from the Revenuo 
Court fora share of the profits against a Lumbardar, 


"The Lambardar thereafter alienated some of his 


property in favour of his son and grandson, and the 
present suit was brought to declare the alienations 
invalid, on the ground that they were made with the 
object of defrauding the decrees of tho Revenue 
Court. It was not alleged, nor was evidence led to 
show, thatafter the alienations the Lambardar had 
no other property left to satisfy the decrees; 

Held, that the suit must fail, as there was no 
allegation or proof that the alienations had the effect 
of depriving the plaintiff of the amount of the 
Revenue Court's decrees, [p. 826, col. 1.] 


Sesond appeal from a desree of the 
Additional Judge, Meerut, dated the 20th 
September 1917, ` 


&26 


ә 

Dr. S. M. Sulaiman, for the Appellant. 

Mr. Baldeo Ram Dave, for the Respondents. 

JUDGMENT,—The two Appsals Nos. 36 
and 37 of 1918 are sonnested, inasmuch as 
they are between the same parties and the 
points for determination are prastisally the 
same, 16 appears that four persons, namely, 
Jwala Sivgb, Sabir Singh, Har Galal Singh 
and Dakhla, obtained from the Revenue 
Courts three deerees for their -share of 
profits against Каба, the Lambardar. The 
three decrees were obtained on the 6th of 
May 1909, 8th of November 1910 and 28th 
of August 1913. On the 17th of January 
1910 Fatta exeouted a deed of gift in favour 
of his grandson, Badh Singh, in respect of 
some property. On the 11{һ of December 
1913 Fatta exesuteda deed of sale in res. 
peot of the same property and some other 
property in favour of his son and grandson, 
namely, Simru and Budh Singh. On the 
7th of December 1914, two suits were filed 
by Jwala Singh ‘and others against Fatta 
his Bon, his grandson and Niader. By one 
suit Jwala and others sought to have the 
deed of gift in favour of Budh Singh deslared 
invalid and inoperative and by the other 
they asked the sale-deed in favour of Budh 
Singh and Simru to be deslared invalid. The 
reliefs in both the suits were sought on the 
allegation that the transfers which were 
shallenged by the plaintiffs were made with 
the object of defrauding the desrees that 
the plaintiffs had obtained in the Rent Court, 
The claims were resisted on various grounds, 
The Court of first instanse dismissed them 
and the desrees of the fret Court were 
upheld in appeal. In second appeal to this 
Court, the findings arrived at by the lower 
Appellate Court are challenged. We find on 
reference to the pleadings and to the evi- 
dence in both the oases that thera is no 
allegation that, after thealienations indispute, 
Fatta had no other property left to satisfy 
the deorees of the plaintiffa nor is there 
any evidence in support of such an allega- 
tion. Tho mere faot that Fatta gifted some 
property to his grandson and sold the same 
property with some other property to his son 
and grandson would not by itself render the 
alienations invalid, The appellant in order 
to sueceed had to allege and to prove at 
least that the effect of the said alienations 
was to deprive him of the amount of the 
Rent Court’s-decrces, In tho abseneo of 
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such proof the olaim of the appellant cannot 
suoseed. We, therefore, dismiss this appeal 
with eosts inelnding in this Court-fees on the 
higher soale, i 3 
Appeal dismissed, , 


CALOUTTA HIGH COURT. 
APPEAL ЕОМ APPELLATE Decree No. 617 
or 1919, 
July 22, 1920. 
Present:—-Sir Asutosh Mookerjee, Кт, 
Aeting Chief Justice, and Justice Sir Ernest 
Fleteher, Кт. 
SULIN. MOHON BANERJEE 
AND OTHERS—PLAINTIFF3 —APPELLANTS 
versus 


RAJ KRISHNA GHOSH AND ANOTHER— 


DEFENDANTS— RESPONDENTS, 

Hindu Law—Widow, position of—Alienation by 
widow, whether void or voidable-—Election by rever- 
sionary heir to treat alienation as nullity, what con- 
stitutes—Steps to avoid alienation, whether must be 
taken before suit—Landlord and} tenant-—Tenancy, 
transferable, proof of. 


A Hindu widow is not a tenant for life, but is 
the owner of her husband’s property, subject to 
certain restrictions on alienation and subject to its 
devolving upon her husband’s heirs upon her death. 
Her alienation is not, therefore, absolutely void, 
but is prima facie voidable at the election of the 
reversionary hei The institution of a suit by the 
reversionary heir for possession shows his election 
to treat the alienation ав а nullity, and in such a 
suit it is neither necessary for him to ask for a 
declaration that the alienation is inoperative, nor 
is it essential that he should take steps, before 
the institution of the snit to avoid the alienation, 
[р. 825, col. 2] 

Ina suit for possession by the landlord against 
the transferee of a tenancy which was created 
before the passing of the Transfer of Property Act 
and was not for the purpose of residence, the de- 
fendant must establish that the tenancy was 
transferable under the Jaw as it stood atthe time 
of its inception, The fact that itis heritable does 
not make it transferable in the absence of a 
custom tothe contrary or an express contract to 
that effect. [p. 829, col, 1.] 


Appeal against the deoree of the First 
Additional Distriet Judge, 24-Pargannas, 
dated the 27th of February 1919, afficyning 
that of the Subordinate Judge, Fourth Oourt, 
at Alipur, dated the 11th of January 1918, 
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FACTS appear from the judgment. 


Baba Basanta Kumar Bose (with him Babasa 
-Jolindra Mohan Sen Gupta and Shiva Prosanna 
Bhattachavii), for the Appellants.—The}per- 
manent lease granted to the defendant by 
Moktakeshi was without legal necessity and 
eannot be binding upon her sons after her 
death, Thereis no denial that Muktakeshi 
had only a widow's estate in the one-third 
share of the property. The alienation cannot, 
therefore, bind the reveraioners ifit was made 
without legal nesessity. The ground on 
whioh the suit of the reversioners has baen 
dismissed is, that they took no stapa to avoid 
the lease before anit, That view is olearly 
erroneous, No steps need be taken before 
suit to avoid the lease. All that is nesessary 
is to institute a suit for possession, That is 
equivalent to an elestion to treat the lease 
asa nullity, Refers to Bijoy Gopal Mukerji 
v. Krishna Mahishi Debi (1). Then, 
with regard to the one-third sharé of 
Jogendra, the  lessor had по power 
to grant the lease. Lastly, with referense 
to the olaim of the defendant to possession by 
virtue cf his purehase of the interest of the 
tenant, my submission is there having been no 
evidence of transferability the defendant got 
nothing as against the landlord. See Hari 
Nath Karmakar v. Ва) Chandra Karmakar (2), 
Madhab Chandra Pal v, Beycy Ohand Mahatab 
Bahadur (8), Madhu Sudan Sen v. Kamini 
Kanta Sen (4)and Ram Oharan Naskar v. 
Hari Okaran Guha (5). 


Babu Bimala Oharan Deb, for the Respond. 
ents, refers to Modhu Sudan Singh v. E. G. 
Rooke (6). The plaintiffs have nothing what. 
ever to urge as regards the interest of Sarat 
and the share of Jogendra whish Sarat and 
Maktakeshi got under his Will, 16 is true 
that atthe time of granting the leasa they 
had no power to deal with tha interest of 
Jogendra, but section 43 of the Transfer of 
Property Aab is clearly applicable in favour 
of the defendant, Then, as regards the 
defendant's purshase of the tenant’s interests, 


(1) 84 О. 328; 11 C, W. №, 424; 5 C. L. J. 384; 9 
Bom. L, R. 622; 2 M. L. T. 133, 17 M. L. Т. 154 4 
A. T. J. 329; 34 1. A. 87 (P. C.). 

(2) 2 C, W. N. 122, 

(3) 4C. W. N, 674. 

(4) 82 O, 1023; 9 О, W. N, 895. 

(5) PE. L. J. 107. f : 

(6) 25 C.1 (P. С.); 24 Т. A. 1645 1 C. W. N. 438; 7 

ML, J, 127; 7 Sav. P. C, T. 194; 18 Ind, Deo, (x. в.) 1. 
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I submit suosessive transfera and several in- 
stanges of suecession make the tenanoy a 
transferable cne. 

Babu Basanta Kumar Bose was not ealled 
upon to reply, ; 

JUDGMENT. 

Моохквтёк, Aore, О J.—This is an appeal 
by the plaintiffs in a suit for resovery of 
possession of land on deolaration of title. 
The land belonged originally to Tilak, the 
founder of а family of Ghatake, whioh ооп. 
sisted of three brothers, Khetra, Gopal and 
Gobinda, as shown in the following genenlogi- 
eal table :— 





TILAK, 
і 
f | E 
Khetia, Gopal, Gobinda, 
Muktakeshi, Jogendra, Sarat, 


died 14-10-1908 
W. Surasi, ^ 
Plaintiff No. 8, 


died 4-8-1909, W., Monmohini, 


f 
Sulin, Lalit, 
Plaintiff No. 1, Plaintiff No, 2, 


Khetra left a daughter, Muktakeshi, whose 
Bons are the first two plaintiffs. They claim 
as reversionary heirs to the estate of their 
maternal grandfather, Gopal left a son, 
Jogendra, who left a widow, Surasi Bala, the 
third plaintiff in this litigation. Gobinda left 
a вор, Sarat Ohandrs, who left a widow, 
Monmobini, the pro forma defendant in this 
suit, The property was taken by the three 
brothers in'equal shares. Consequently, upon 


_ their death, Muktakeshi, Jogendra and Sarat 


held the property in equal shares by right of 
inheritance, On the 18th April 1904, Mukta- 
keshi and Sarat granted a lease of the entire 
property to the first defendant, as if Jogendra 
had no interest therein and they themselves 
were entitled to it to his exalnsion, Mukta- 
keshi died on the 4th August 1909, Jogendra 
had died on the 14th  Oetober 1908; 
prior to his death, he had made а tesia- 
mentary disposition of his properties 
on the. lfth August 1908, Under that 
Will, he left one-half of his one-third share 
to his eousin sister Muktakeshi and the 
other half to his cousin Sarat. The 
plaintiffa slaimed to recover the property 
from the first defendant on the allegation 
that the permanent lease granted to him 
on the 18th April 1904 was without legal 


828 


INDIAN -OASES, 


, (1921. 


SULIN MOHAN BANERJEE t. RAJ KRISHNA GHOH, . 


nesessity and ceased fo be operative upon 
the death of Muktakeshi. The defendant 
pleaded that the lease was binding upon 
the reversionary heirs, and further that he 
was entitled to remain in occupation, as he 
had, on the 25th April 1904, purahased from 
one Bepin Behary Roy the interest of a tenant 
of the land. : 

The Court of first instanse dismissed 
the suit, Upon appeal, that desision has 
been affirmed, by the District Judge. 

The first point whish requires considera- 
tion in the present appealis, the validity 
of the permanent lease granted by Mukta- 
keshi and. Sarat on the 18th April 1904. 
It is clear that the lessa was operative in 
respest of a two-third share, during the life- 
time of Maktakeshi and Sarat. But, as we 
have already explained, Muktakeshiand Sarat 
subsequently obtained the one-third share of 
Jogendra by virtue of his Will. In these 
eireumstanses, “the Courts below have 
rightly held that the provisions of ses- 
tion 43 of the Transfer of Property Aot 
are applisable, and that the share of Jogendra, 
when it vested in Mnuktakashi and Sarat 
on the 14th August 1968, besame available 
io. perfest their title and consequently the 
title of the first defendant in the entire 
“property [see Bhairab Ohandra ү. Jiban 
Krishna (7): Second: Appeal No. 1837 of 
1917, desided on the 20th May 1920]. 

But the question .remains whether the 
lease is operativa as against the sons of 
Muktakeshi who olaim аз reversionary 
heirs to the estate of their maternal grand. 
father. It has not been established that 
the lease was executed for legal necessity, 
Prima facie, then, the lease does not bind the 
reversionary heirs but; the Courta below have 
held, on -the . authority of the desision of 
the Judicial Committee in -Modhu Sudan 

"Singh v. H.-G. Rooke (6), that an alienation 
made by a Hindu widow or a Hindu daughter 
who has only a qualified estate in the pro- 
perty of the last male owner is not void 
‘but voidable and. that as the plaintiffs did 
nob take steps before the institution of the 
suit to avoid the -lease, -they- ата, not 
entitled to relief in the present litigation, 
We are of opinion that the view taken 
by the Courts below is manifestly erroneous, 
The decision of the Judicial Committee іп. 


. 
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Modhu Sudan Singh v. Е. Я, Rooke (6) was, 
for а time, erroneously regarded аз an 
authority for the proposition that a lease 
granted by a Hindu widow is on her death 
only voidable and must consequently be 
avoided. This is manifest from the decision 
of this Court in Bejoy Gopal Mukerji v. 
Nil Ratan Mookerji (8). When that ease, 
however, was taken up to the Judicial Com- 
mittee, Lord Davey pointed ont [Bijoy Gopal 
Mukerji v. Krishna Mahishi Debi (1) ] that 


the earlier decision of the Judicial Committee - 


in Modhw Sudan Singh v. E, Q. Rooke (6) 
had been misunderstood .and  misapplied. 
"A Hindu widow," it was stated, “is not 
a tenant for life, but is owner of her 
husband's property, subjeot to certain res- 
trictions on alienation and subjeot to its 
devolving upon her hnsband’s heirs upon 
her death. Bat she may alienate it, subject 
to certain conditions being complied with. 
Her alienation is not, therefore, absolately 
void, but it is prima facie voidable at the 
election of tbe reversionary heir. He may 
think fit to affirm it, or he may at his 
pleasure,treat ib as a nullity without the 
intervention of any Court, and he shows 
his elestion to do the latter by commencing 
an action to recover possession of the pro- 
perty, There is, in faot, nothing for the - 
Court either to set aside or sansel as a 
condition presedent to the right of aotion 
of the reversionary heir." The institution ` 
of a suit for possession shows his elsstion 
io treat the alienation as a nullity, and 
in such а suit, ib is not nesessary for him 
to ask for a declaration that it is inoperative: 
It is thus plain that the first two plaintiffs 
are entitled to succeed in respect of the 
one-third share whioh originally belonged 
to their maternal grandfather, They aro 
not entitled, however, to be plased in -the 
fame position with regard to the one-sixth 
share whioh beeame vested in their mother 
by virtue of the Will of Jogendra. The 
terms of that Will show that it has been 
eorreotly held by the Oourts below that. 
Muktakeshi obtained an absolute interest in . 
the one-sixth share left to her by her own 
cousin, ‘As regards the share of Sarat, 
namely, the one-third share vested in him at 
the time of the grant of the permanent. 


lease and also the one sixth share «which 


(8) 80 0.990, 7 0. W. N. 864. 
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he subsequently obtained under the Will of 
Jogendra, the plaintiffs are admittedly not 
entitled to relief, The- sonslusion follows 
that, subject to the determination of the 
question of the validity -of the purshase 
of the tenant’s right by the frst defendant, 
the first two plaintiffs are entitled to a 
desres in respect of the one-third share 
originally held by their maternal grand- 
father. 

We have next to consider, whether the 
first. defendant acquired a good title to pos- 
session by virtue of his purehase on the 
25th April 1904 from Bepin Behary Roy, 
who had, it is „alleged, obtained under 
suscessive transfere, the interest of a tenant, 
Satoowri Ghose, in the disputed land. The 
question, in our opinion, must be auswered 
in the negative. The tenancy of Satsowri 
Ghose was oreated long before the Transfer 
' of Property Aot, and is said to have been 
in existence at least as early as 1869. The 
tenaney has passed from father to son; in 
other words, there is evidence to show that 
the tenanoy is heritable. But it does not 
follow that the tenaney ia transferable, It is 
well known that there are tenanoies whish are 
heritable but not transferable : an овопрапву 
holding furnishes ап obvious example. The 
firstdefendant must consequently establish that 
the tenaney was transferable under the law 
as it stood at the time of its incaption, Now, 
it has bean laid down by this Court in the 
easss of Harz Nath Karmakar v, Raj Chandra 
Karmakar (2), Mathab Ohandra Pal у. Pe'oy 
Ohaxd Mahatab Bahadur (3), Madhu Sudan 
Sen v. Kamini Kanta Sen (4) and Ram 
Oharan Naskar v. Hari Charan Guha (5), that 
under the law. as it stood before the 
Transfer of Property Ast, tenancies, whether 
of homestead landa or of agricultural lande, 
were not transferable, in the absence of a 
onstom to the contrary or of an express 
eoniraot -to that effect. The only recognized 
exception to this rule is that stated in the 
case of Pen; Madhub Ban:rjee v. Jat Krishna 
Mookerjee (9), In that case Sir Barnes 
Peasook, C. J.,cbserved that if cre man 
grants a tenure to another for the purpose 
of living upon the land that tenure, in the 
absenge of evidenee -to the contrary, is 
assigngble. The same view was subsequently 
taken in the cease of Durga Prasad Misser v. 


(9) 7 B. Ls В, 162; 12 W. В, 496, 
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Brindaban Soohul (10). In the ease before 
us, the tenancy Бай not been created for the 
purpose of residenee. Consequently, we must 


- hold that the tenaney was not transferable, 


` The: result is, that this appeal is allowed, 
ihe desree of the Distriet Judge set aside 
and the suit decreed for possession and 
mesne profits in respesb of a one-third 
share. The record will be sentdown to tha 
Court of first instance so that mesne-profita 
may be ascertained in that Court. 

- There will be no order for costs in thia 
appeal, The parties will pay and receive 
sosts in proportion in the Courts below. 


FLETCHER, J.—I agree, 
Appeal allowed. 


(10) 7 B. L. В, 159; 15 W, R. 274. 





ALLAHABAD HIGH COURT. 
Seconp Civit. Аррклі, No. 355 or 1918, 
December 6, 1990. 
Present:— Mr. Justise Tudball and 
` Mr. Justice Rafique. 

Babu ISHRI PERSHAD— DEFENDANT 
— APPELLANT 
167578 


Syd MUHAMMAD SAMI, AND AFTER 
HIS DEATH Mas. ELVINA SAMI AND OTHERE—— 
PLAINTIFFS AND DEFENDANTE— 
RESPONDENTS, 
` Limitation Act (IX of 1908), Sch. І, Art. 116— 
Mortgage —Mortgagee agreeing to pay prior mortgagee—- 
Defaylt in payment—Payment made by mortgagor— 
Suit for damages—Cause of action, date of, accrual of— 

Limitation applicable. : 


. Where the parties to a mortgage agree that the 
mortgagee is to pay off a prior mortgage when 
he pleases, he being solely responsible for any interest 
which mightacerue under the prior mortgage, and 
where owing to the default of the said mortgagee 
the amount due on the prior mortgage with 
interest is paid by the mortgagor, the cause of action 
fora suit by the mortgagor against the mortgagee 
for damages accrues when he is demnified and not on 
the date of the mortgage. Tosuch а suit the period 
of limitation contained in Article 118 of Schedule I 
to the Limitation Act applies, [р. 830, col. 2.] 


: Second appeal from the девівіоп of the 
District Judge, Azamgarb, dated the 17th ' 
o£ Desember 1917. - . 
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Messrs. К. N. Kutju and Badri Narain, for 
the Appellant, 

Dr. 8. M. Sulatman, for the Respondents. 

JUDGMENT.—This appeal and Sesond 
Appeal No. 356 of 1918 arise out of two 
erosa-suits brought by the same parties, 
Two persons Shah Muhammad Fasi-nz- 
Zaman and Shah Abdur Razzaq, ansestors of 
the plaintiffs-respondents, executed а usn. 
fruotuary mortgage of their share in Mauza 
Kol together with a grove in favour of 
Baldeo Prasad, the present defendant-ap- 
pellant’s predeaessor-in-title, in lieu of a 
eum of Rs. 1,000 and out of it they left 
Rs. 530 in the hands of the mortgagea 
for payment to a prior mortgages named 
Tapeshwar Rai. This sum was due on 
foot of a deed, dated the 20th of February 
1890. The prior mortgage. sovered not 
only the property in Mauza Kol but other 
property belonging io the mortgagore, In 
the mortgage-deed 
distinstly set down that the money was to 
rezsin with the mortgagee and that any 
interest which might aserue on this sum 
in the future would be entirely upon his 
shoulders and that he would have to pay 
it when he paid Rs, 530. It is quite 
elear from the deed that the money was 
left with Baldeo Prasad to psy whenever 
he pleased, so long as he did pay it, he 
being solely responsible for any interest which 
might aesrue, Baldeo Prasad did not pay 
this money and, later on, the prior mortgagee 
obtained a deoree for Rs, 962.8-8 on the 
{4th of Desember 1£05. He assigned bis 
desree to another person who took ont 
exesution of if and on the 20th of January 
1912 the share in Mauza Kol was put to 
sale and purehased by defendant No. 3 for 
Ra. 500: The prior mortgagee then sought 
to bring the remaining bypotheeated pro. 
porty to sale in satisfastion of the balance 
of the mortgage debt. Whereupon the 
original mortgagors, in order to save their 
propérty, paid Re, 718-6.6 and saved it. 
They have now ened to resover damages 
from the mortgagee. The heirs of the 
inortgagee at the rame time have brought a 
suit to enforces their mortgage-deed and to 
recover the money on the allegation that the 
mortgagors have not put them into-possession 
of all the mortgaged property. We must note 
here that the mortgage in favour cf Baldeo 
Prasad was а usufruotuary. mortgage,. The 
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Courts below have some to the same aon- 
clusion, namely, that the allegation of the 
mortgagees that the mortgagors did not 
put them into possession of the mortgsged 
property is untrue. They have, therefore, 
dismissed the mortgagees’ svit, In the 
mortgagors! suit for damages tbey have 
taken into assount what was due from the 
mortgagors to the mortgageesand have some 
to the conclusion that а sum of Rs. 996 is 
due to the plaintiffs mortgagors from ‘the 
defendants, This amount has been deereced 
in their favour together with proportionate 
eosta in both Courts. The point taken 
before us in this appeal, that is to say, 
the appeal of the defendant-mortgagess, is 
that. the suit is barred by limitation. It 
is urged that the oause of astion asorned 
on the date of the mortgage, that is, on 
the !2th of May 1899, Oar attention has 
been called to sertain rulings under whiah, 
if this contention were oorreot, the suit would 
be barred by limitation, But, in our opin- 
ion, those rulings do not affect the present 
ease. They do not apply inasmush as the 
fasts аге: different, It is clear to us that 
the agreement between the parties to the 
mortgage -of the 12th of May 1899 waa 
that the mortgagee might pay the sum of 
Rs. 530 to the prior mortgagee when 
and where he pleased, he taking upon his’ 
shoulders all liability for the interest whieh 
might in future acorue. This being so, the 
present plaintiffs had no  eause of sation 
until they were damnified. The suit waa: 
brought in the year 1916 well within the 
period of six years from the 20th of January 
1912. The suit is elearly governed by 
Artiola 116 of the Limitation Ast, basing 
a suit for compensation for krenah of a 
contract іп writing registered. In our opinion 
it is not barred by time and the appeal, 
therefore, fails and is dismissad with costa 
insluding fees on the higher seals, 


Angeal dismissed, 
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ALLAHABAD HIGH COURT. 
Figsr APPEAL FROM Oaper No. 177 
07 1919, | 
November 28, 1920, 
* Present: — Мт. Justice Piggott and 
Mr, Justiee Walsh. 
SANT PRASAD-—PzTITIONER— 
APPELLANT: 
versus 
BHAWANI PRASAD AND ANOTHER— 


Opposite PAR1Y— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), О. XLIII, 
1 (u)—Remand, order of, whether appealable in 
cases where no second appeal from decree. 


There is no second appeal from an order remand- 
ing a oase, in those oases in whioh there is no second 
appeal from the decree of the Appellate Court. 


First appeal from an order of the Subor- 
dinate. Judge, Jaunpur, dated the 17th May 
1919. 

: Dr. S. M. Sulaiman, for the Appellant. 

Mr, M. Г. Agarwala, for the Respondents. 


JUDGMENT,-—A preliminary objestion 


is taken to the eífeot that no appeal lies.. 


Under Order XLI!I, rule 1 (и), an appeal 
from an order remanding a ease will only 
lie where an appeal would lie from the 
decree of the Appellate Court. We have, 
therefore, to determine whether in the ease 
before us an appeal wonld lie from a 
desree by the lower Appellate Court. The 
suit was one of a Small Cause Court nature 
and in the suit itself no sesond appeal 
would have lain by reason of sestion 102 
of tbe Code of Civil Procedure. 
been a  sonsensus of authority in three 
High Courts; Vide Sr? Bullov Bhattacharjt 
v. Baburam Ohattopadhya (1) as also 
Shyama Okaran Mitter v. Debendra Nath 
Mukherji (2), Macula Ammal v. Mavula 
Maracoir (3) and Narayan Parmınand v. 
Nagindas Bhaidas (4) to the effeot that a 
ssoond appeal will not lie in ап exeantion 
matter,’ if а sesond appeal would not have 
lain in the suit itself. This desision seeme 
to: us a, reasonable one and, in the absenee 
of. authority to the eontrary in this Court, 
we are prepared to follow it, Holding that 


(13.11 О. 169; 5 Ind. Dec. (N. в,) 872. 
(2) 27 О. 484; 4 О. W. N. 269; 14 Ind. Dec, (м. в.) 
818, 


(3) 80 M. 212; 17 M. L. J. 376. 
(4) 80 B. 118; 7 Bom. L, B, 641. 
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no appeal lies, we dismiss this appeal with 
tosta. 
Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Secoxp Civin Appear No, 145 or 1918, 
Desember 9, 1920. 

Present :—Mr, Justice Rafique and 
Mr. Justice Ry ves, 

SHAM DAS-—PLAISTIFF — ÁPPELLANT 

у versus 
BAHADUR SINGH ANDANOTHER— 


DEFENDANTS— RESPONDENTS, 
Jurisdiction of Civil and Revenue Oourts —Rent-free 
grantee, suit by, to recover rent wrongly realised by 
zemindar, whether cognisable by Civil Court— Question 
of status of plaintiff. 


A suit by a rent-free grantee to recover the 
amount of rent wrongfully realised by the zemindar 
is cognisable by a Civil Court, even though it is 
necessary in such а suit for the Court to decide the 
question of the status of the plaintiff in relation to 
theland in question [p. 882, col. 2.] 


Seeond appeal from the deoree of the 
District Judge, Aligarh, dated the 19th of 
November 1917, 

Mr. Р. L. Banerji, for the Appellant. 

Mr. Punna Lal, for the Respondents, 

JUDGMENT,—It appears that Hanuman 
Pershad was the zemindar of the village of 
Bamni. Sham Dar, alleging himself to be 
the rent-free grantee of sertain plots situate 
in that village, sued one Shibban for the 
recovery of rent deseribing him asa sub. 
tenant, The latter pleaded that he was the 
terant of Hanuman Prasad, the eomindar 
and had in good faith paid the amount to 
him on the Ist of July 1916. The Rent 
Court allowed the plea in defenee and 
dismissed the claim of Sham Das, There. 
upon the latter brought the suit, out of whioh 
this appeal has arisen, for the recovery 
of Rs. 37 principal and interest, the amount of 
the rent realised by Hanuman Prasad, Hanu- 
man Prased died before the institution of 
the snit. It was brought against hislegal 
representatives. Sham Das alleged in his 
plaint that he was a rent-free grantee’of the 
plotas of which rent had been realised by 
Hanuman Prasad and that he (Sham Das) 
bad been in possession for a number of 
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years and had acquired proprietary rights in 
the said plots. He, therefore, prayed 
that he should-be declared the proprietor of 
those plots and the defendants should be 
declared to have no rights to realise rents in 
respeat of those plots, and aa such proprietor, 
ne (Sham Dass) prayed for the resovery of 
30 the principal amount realised from 
ari b by Hanuman Prasad and Rs. 7 for 
intereat, The defendants resisted the scit by 
denying the allegations made in tho plaint. 
They denied that the plaintiff was a rent-free 
grentee: or that by lapre of time he had 
acquired proprietary interest in the plots in 
question. They pleaded that their father 
had rightly realised the rent from Shibban. 
The learned Munaif, after carefully consider. 
ing the pleadings and evidence in the case, 
eame to the conclusion that he could not give 
“a deslaration to the plaintiff as to his 
having besome a proprietor of the plots in 
question, Such a declaration the learned 
Munsif held ооа only be made by a 
‘Revenue’ Court. He, however, 
the evidence that the plaintiff was & 
- rent-free grantes of the plots in dispute 
and the rent: had been wrongfully re- 
- plised by Hanuman Prasad. Не held that 
as such rent-free grantee Sham Das was 
entitled to recover the rent from his sub- 
tenant Shibban. The olaim was accordingly 
decreed. The defendants preferred an appeal 
- and the learned Distriet Judge reversed the 
deeree of the first Court on the ground that 
the.&uit of the plaintiff was not maintainable 
ina Civil Court. The other points raiced in 
the cage were not desided by the learned 
Distriot Judge. 
< In' teeood appeal before ng the decree of 
tke learred District Judge is challenged. It 
is ecntended that, though the plaintiff had 
asked for something whieh could not be 
granted bya Oivil Court, the dcoree cf the 
Muneif wae, nevertheless, correct inasmuch as 
the plaint.ff was awarded tke right to 
yesoyer {he rent whieh had been wrcngfully 
realised by the zemindar. The Court of 
first instanoe,- no doubt, found that the 
plaintiff was a rent. free grantee but that 
finding was merely ancillary to the prinsipal 
relief relating to the resovery of money 
wrongfully realized by the zemóndar. On 
hehalf of the respondents it is urged that 
the present suit is not maintainable in a 
: Divil Court, The principal relief that the 
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plaintiff seeks by his plaint is that he should 
be deslared proprietor of the plots in question. 

The relief granted to him by the first Court 
that he is a rent free grantee is по doubt-s 
lesser relief, but even sueh a relief eannnot 
be granted by a Civil Court. The learned 
Vakil for the respondents relies. on the 
provisions of Chapter X, Aot II of 1901, in 
support of his argument and on two vulings 
in Nannhu vw. Thakur Maharaj (1) and 
Baldeo Singh v. Mardan Singh (2), "We do 
not think that the oases relied upon by the 
learned Vakil for the respondenta or Chapter 
X, Act II of 1901, have any applisation to 
the present oase. The plaintiff waa really 
suing to resover the rent whioh, according to 
him, had been wrongly realised by the zemin. 

dar Hanuman Prasad. His rent suit was 
dismissed under section 198, In elause (2) 
of the said sestion tha only remedy open to 
the plaintiff was to go toa Civil Court and 
get a deslaration that he was the person 
entitled to resover rent, In order to deter- 
mine the question whether the plaintiff was 
entitled to resover rent from Shibban it 
was necessary for the learned Munsif to. 
decide his status in relation to the plots in 
question. The condust of the zemindar in 


-realising the rent from the sub-tenant virtual. 
ly &mounted to the dispossession of the 


plaintiff. If the latter had to bring a suit 
for possession he would have had to go to a 
Civil Court. This view -is borne ont by the 
ease of Gobind Rat v. Banwari Lal (8). It is 
true that in the present ease tha plaintiff 
does not formally seek to resover possession 
of the plots of which rent was taken wrong- 
fully by Hanuman Prasad but, praotisally, 
ihe present suit is to reoover possession of 
the said plots by establishing his title to 
recover rent from Shibban, We think that 
tbe olaim of the plaintiff in the form in 
which it was desreed by the learned Munsif 
is maintainable in а Civil Court, We, there-: 
fore, set aside the deores of the lower 
Appellate Court and remand the oase under 
Order XLI, rule 23, to it for disposal ав. 
eording to law. The sosta in this Court 
inolnding fees on the higher scale will abide 
the cv:nt. 
: Оазе remanded. 


* 
(1) 46 Ind. Cas. 764; 16 A, L. T mh 41 A, 37. 
(2) 8 Ind. Cas. 425; 7 A.L. J. 8 
(3) 58 Ind. Cas. 594; 18 А. Le 7 388; 52V. P.L R 
(A) 93; 42 А, am . 
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PRIVY COUNCIL. 

APPEAL Ра0м THE Canogrr. Hia Couer. 
Marsoh-1, 1921. 
Present:—Viscsount Haldane, Visoount 
Finlay, Lord Dunedin, Lord Shaw, 
Lord Monlton, Sir John Hdge 
and Mr, Ameer Ali, 
MATHURA PRASAD, since DECEASED, 
(Now REPRESENTED ay BISWANATH 
PRASHAD AND OTHERS) —ÁAPPELLANTS 
terius 
OHANDRA NARAYAN OHOWDHURY 
AND OTHERS— RESPONDENTS, 
Registration Act (III of 1877', ss. 17, 28, 49, 60, 
65—Transfer of Property Act ‘IV of 1982), s. 54— 
Registrution of docwments—Place of registration— 
Inclusion in mortgage of property not intended to 
form part of security, effect of—Registration, validity 
of—Sale of immoveable property of value less than 
Rs. 100 by unregistered instrument—Delivery, con- 

structive, whether sufficient, 


A mortgage-deed, executed in 1902, purported 
to mortgage a property in the Darbhanga District 
and a property in the Mozufferpore District. It 
was registered in the Mozufferpore District. Tt 
was found that the statement in the bond that it 
comprised, the Mozufferpore property was, to the 
knowledge of both parties, a mere fiction introduced 
for the purpose of getting registration in the 
Mozfferpore District; and that the parties never 
intended that the Mozufferpore property should 
form part of the security : 

Held, that the inclusion of the Mozufferporo pro- 
perty was а fraud on the registration law, and that 
the registration obtained by its means was invalid. 
[p. 835, cols. 1 & 2.] 

For the purpose of section 54 of the Transfer 
of Pruperty Act, where immoveable proporty of 
value less thaa Rs. 100 is sold by means of an 
unregistered instrument, there must be a real 
delivery of the property, Mere constructive 
delivery resulting from the delivery of the unregis- 
tered inaturment of transfer is not sufficient, Гр. #35, 
col, 2: p. 836, col, 1] 

Appeal from a dearee of the Calautta 
High Court, dated Maroh 17th 1915, re. 
varsing а deores of the Distriot Judge, 
Darbhanga, 


FAOTS are stated in their Lordships’ 
judgment. The claim for a personal jadg- 
ment for the mortgage-debt was made for 
the firat time in the applieation for leave to 
appeal to the Privy Couneil, but was omitted 
in appellants’ ‘‘sase”, i 


(The appeal was originally heard on May 
6 and 7, 1920, before Vissount Haldane, 
Vissonnt Finlay and Lord Moulton, judg- 
ment being reserved. Thereafter, orders 
were passed that it be re-heard before a 
fuller Board.) 


58 


INDIAN GASES, 


833 


Mr. DeGruyther, К. O. (with? him Mr. 
Abiul Maid), for the Appallauts.—The 
High Оопгі have erred in holding that tha 
registration here is invalid. Under ses. 
tion 65 of the Registration Ast, if a deed 
covers property in two Distrists,a вору is 
sent from ons fo the other: that has been 
done here ; the travsaction is in faot register. 
ed at Darbhanga. 


[Loro Movttos.—Bat that isa derivative 
registration. The first fregistration must be 


. good.) 


The mortgagor purchased this small share 
of property from a Makhtear in order to 
give the Mozafferpore Registration ofsa 
jurisdistion. There was а regular deed. 
It was not registered and did not need to 
be: in fast, there was no neosssity for а 
desd atall, І submit the property insluded 
in a mortgage need not be the morigagor'a 
property. It may be that, atthe tims of 
the mortgage, the mortgagor had no title, 
but that alone would not invalidate the 
mortgage іє Һе got title subseqaently. The 
ease of Harendra Lal Roy Ohowdhurt vw. 
Srimati Hari Dasi Debi (1), referred to by 
the High Court, was widely differant : in 
that вазе a property was fiatitiously in: 
eluded : hera, the Courts have found that 
the purohase was a genuine one. Bath 
Caurts have assepted the evidense of Osman 
that the prise was actually paid: also, 
delivery was effested as far as possible. 
Hinding ovar the doaument was auffisient : 
is operated  symbolisal possession. The 
property itself wa: in the possession of 
tenants: aud the document would give the 
purchaser the powerof going to ths tenants 
when the time same, Whether wa actually 
took possession or not, we had the right bə 
do se, and we could at once sell the pro» 
perty. My argument doss not rest on the 
sompletion of the sale at all. 


{Loro нач, Ё it is not possible to 
deliver possession, the dosument musk bs 
registered. | 

І. submit that, even if the sale were а 
form aud no delivery took place, the re. 
gistration is still good: we had the right 
to bring the property to sale, or to morti. 


(1) 23 Ind. Cas 887; 41 1. A 110 (P. О.\; 41 0. 972; 
27 M.L. I 8% 12 A. L. J. 774 16 M. L. T. 6; (1914) 
М. W. М. 462: 1 L, W. 1050; 18 С, W. N. 817; 19 C. L, 
7. 434; 16 Bom. І, В. 409. 
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gage i5, at once. So a mortgage by a 
man who has at the time no title, but 
subsequently gets one, is good as against 
him. Seotion 28 does not say the property 
must belong to the mortgagor. There is no 
question that the doenment does relate to 
the Mozufferpore property. 

(Logp Mogrrow.—I think relates must 
mean ‘bona fida relates”, | 

The literal wording of the Act should be 
regarded : во it has been held under this 
very seotion that any portion of the property, 
however uneubstantia), will suffise : 

Hari Ram vy, Sheodayai Mal (2). 

The Aat must be oconsirned as a whole 
and with геѓегессв to its object. That 
objest is that there shall bea Register in 
eash Distriet which will show a person 
examining it all he needs as to the lands 
in that Distriot, That object is attained if 
the transaction gets on to the Register. 
The parties here olearly intended to go 
through some form of sonveyanse to oom- 
ply with the Aot: it has been found that 
money passed: and the sale-deed was not 
.registered only  besause the parties were 
advised it was unnecessary. 

[Lorn Saaw.—They took the risk of the 
_sonveyance being ineffestual.] 

Respondents did not appear. 


JUDGMENT, 


ViscousT Fixtay,—The aotion to whioh 
this appeal relates was brought to enforce 
a mortgage upon land. lte validity was 
shallenged by the defendants on the ground 
that 16 has not been registered in aosordanoe 
with the Indian Registration Aot, 1877, and 
was, therefore, inoperative. A registration 
had been effected, but it was alleged for 
the defence that 16 was void, as no part cf 
the property to which the mortgage related 
was situate within the Distriot of the Snb. 
Registrar in whose с вә the mortgage was 
ip dg x аш, 

e High Ccurt held, reversing the Dis. 
triot Judge, that the mortgage sod Dd 
on the ground that it had not been duly 
registered, 

This appeal was brought by the repre. 
sentatives of the mortgagee, praying (1) 
that the mortgage should be put in forse 
against the land ; and (2) in the alternative, 


(2) 161. A. 12 at p. 14; IL А, 136 (P, C. 
P. б. J. 281; 6 Ind. Dec. (х, s.) 516, (P. С.); 6 баг, 
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that under the head of General Relief judg“ 
ment should be given against the defend: 
ants personally for payment of the amount 
of tke debt. i 

There was no &ppearanse on this appeal 
оп bebalf of the respondents, and the ease 
was argued before their Lordships’ Board ex 


parte, 
In 1867 one Bhukhan Lal died intestate, 
leaving considerable property. He was 


sueseeded by his daughter, Maharani Bibi, 
who by Hindu Law had a life-estate in 
the property, She effested alienations of 
varions parts of the property, one of them 
being a sale in 1884 of a 7.annas share 
of a property known ав Mahomedpur Boari 
to Nena Chowdhury. On the death of 
Maharani Bibi the estate of Bhukhan Lal 
devolved upon her son, Mathura Prashad, 
who brought suits challenging the validity ' 
of the alienations made by his mother, Ona 
of these suits (No. 133 of 1501) was brought 
against the representatives of Nena 
Chowdhury for the resovery of the 7-annas 
share of Mahomedpur Boari, In February 
1902 it was agreed that this suit should 
be eompromised on the terms that Mathura 
Prashad should reseive Rs. 14,000 in lieu 
of all olaims upon the property. Rs. 6,000 
were paid in cash, and the balance of 
Rs. 8,000 was seoured by the mortgage 
bond now in suit, This bond was exeouted 
by Udit Narayan, the eldest son of Nena 
Chowdhury, as the head and managing 
member of the joint Hindn family of which 
the respondents are members. Default was 
made in payment of the sum secured, 
and this nation was brought by Mathura 


Prashad for а mortgage decree and 
Bale, 
Two defenses were set up. The first 


was that the mortgage was merely eolour- 
able, and was never delivered as an 
operative instrument. This defence entirely 
failed on the facts, and no more need be 
said about it. The seeond defense was 
that the mortgage-bond is inoperative for 
want of proper registration. 

The bond is dated the 27th February 
1902, and is exesuted by Udit. It resites 
the suit by Mathura Prashad for resovery 
of the 7.annas share of Monza Mahomed- 
pur Boari sgainst Udit and the other 
members of the Chowdhury family, and the 
agreement of compromise for Re, 14,000, 
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lt also resites the payment of Rs, 6,000, 
and that it had bsen agreed to take a 
mortgaga-bond for the balanga, Rs. 8,000. 
The bond goes on to state that Udit 
undertakes to pay that suu with interest 
in the month of Bhadra 1329 Fasli, which 
month enda the 7th September 1932. In 
sesurity for the money, prinoipal and 
interest, Udit states in the bond that he 
has mortgaged the properties mentioned 
below, the property of the joint family, 
"up to this time in ‘possession of the 
joint family without partisipation and pos- 
session of others.” Tbe "properties mən- 
‘tioned below" are the 7 annas share in 
thes Monz, Mahomadpur  Boari in Zillah 
Darbhanga, and one sowri share in the 
Monza Kolhua in Zillah Mozufferpur. The 
witness to the bond is Mahomed Qaman, 
Makhtar. 

The bond was registered in the Mozuffer 
pur Distrist, and the plaintiffa in the nation 
attempted to justify this on the ground 
that the bond comprised oue cowri share of 
Mouz; Kolhua within that distrist, The 
defendants asserted that this sowri share 
of Kolhua property did not balong to 
the mortgagor, and that the statement in the 
bond that it somprised this ahare was, to the 
knowledge of both parties, a mere fistion 
introdused for the purpose of gatting re. 
gistration in the Mozaffarpur District. 

The mortgage on which this action is 
brought required registration as а regis- 
trable instrument under sestion 17 of the 
Indian Registration Ast of 1877, Sestion 
28 of that Aot requires that every regis- 
trable dosument "ahall be presented for regis- 
tration in the offise of a Sub. Hegistrar within 
whose auh-distriat the whole or some portion 
of the property to which such dosument 
relates is situate,” and section 49 enaota that 
no registrable instrument shall affest any 
immoveable property cimprised therain un- 
Jess it has been registered in assordanse 

“with the provisions of the Ast. Seotion 65 
provides for the transmission of sopias to the 
о зев of other distrists in which any of. the 
mortgaged property is situate. 

The 54th sestion of the Transfer of Propar- 
ty Aot of 1882 requires that a transfer on 
sale ob tangible immoveable property of & 
value less than Rs. 100 may bs made either 
by & registered instrument or by delivery of 
the property, while if it is of the value of 
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Rs. 100 or more the trausfer must be by 
registerad instrument. 

Mahomedpur Baari, оп which the mortgage 
was to be given, is situate in the Darbhanga 
distrist, but for motives of sonveniense 
it was desirad that registration should be 
eífeated in the Mozafferpur Distriot, In this 
last distrist the mortgagor had no property, 
but it was alleged in support of the registra- 
tion there that before the mortgage was 
exesuted Osman (the witness to the mortgage- 
deed, who аррвага to have aoted for all 
parties in sarrying oat the compromise) sold 
to the mortgagor, Udit Narayan, в опе.вожгі 
share in the Kolhua property of whioh 
Oman was owner. Osmau's aesount of 
the transastion as given in evidence by him 
was as follows: 

"I gold в share of one-sowri inKolhua, A 
kobala way exaeuted, but it was not register. 
ed. The prise was Rs, 50. I do not ra- 
member who witnessed the exesution. It 
was exesuted two orthrae days before the 
exesution of the bond in suit. I do not 
remember if Polai Lal was present. I sold 
the property at the request of Udit Narayan, 
who wanted toregister the bond in Mozuffer- 
pur in order to oomplete the transastion 
quickly, and had no property in that dis. 
triot, Hoe said if there was delay in registra- 
tion the sompromise might fal! through. He 
paid me Rs, 50, the prise of the property. 
I do not know if Udit Narayan pays revenue 
or road cesa for that share or if he has since 
sold it or has had his name registered, Mathura 
Prashad has landed property in Mozufferpur 
District." 


Polai Lal, mentioned in this evidenee, had 
been guardian of Mathura Prashad during 
his minority, and had assisted him in bringing 
the seven suits above mentioned. 

The alleged kobala was not prodused, and 
no foundation was laid for giving secondary 
evidence of its sontente, No sush instrument 
was registered, and there was no delivery of 
possession of the eowri share, so that neither 
of the conditions necessary under section 54 
to make a good transfer on sale of property 
under the valae of Ra, 100 was fulfilled, 


Their Lordships cannot assept the sugges- 
tion made on behalf of the appellants that 
for the purpose of sestion 54, some sort of 
sonstrustive possession resulting from the 
delivery of the alleged instrument of transfer 
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might besufficient. For this purpose there 
must be в real delivery of the property. 

Assuming such a kebala existed, if 16 waa 
intended to be effective as a transfer, it 
would have been registered or possession 
would have been given, There was neither 
registration nor delivery, Why? Only one 
reagon вап be given. There was no intention 
really to acquire this cowri share in the 
Kolhua property. All that was wanted was 
the ute of ils name for the purposes of 
registration, and it was for this use that the 
eum of Ra. 50 was paid, 

The District Judge found in favour of ihe 
plaintiffs on this point. He was clearly 
mistaken in євуігр that Udit was the owner 
of the cowri share. The alleged kobala 
was unregistered and there was no delivery, 
so that the property never passed. His 
judgment in favour of the plaintiffs, though 
he said the sale was “merely nominal,” 
appears io rest on the erroneous view. that 
the eowri interest, though a small one, 
pasted from Osman to Udit by the kobala, and 
rom Udit to the mortgagee. 

The view which their Lordships take of 
the facts is that which is compendiously 
stated by the High Court in the judgment of 
Coxe, J. :— | 

“I agree, The oirsumstances of the case 
leave no doubt that the parties never intenced 
that the share of Kolhua should really be 
sold to Udit Narayan or mortgaged to Polai 
Lal. The so-called sale was а mere device to 
evade the Registration Act." 

The more detailed judgment of Sharfuddin, 
J., ів to the same effeot. 

In coming to the eonelusion that this 
appeal must be dismissed, their Lordships’ 
judgment rests on the view that none cf the 
parties ever intended that the one cowri sbare 
in Moeza Kolhua should vest in Udit or 
should pass by the mortgage from him to the 
mortagagee. This oase differs foto ceo from 
the ease suggested in argument of a mere 
failure to make & gocd title to property 
dealt with by the instrument, and which both 
parties bad intended should form part of the 
seaurity. 

On the view of the facta taken in tke 
High Court and by their Lordships, thia sage 
falls within the desision of this Board in the 
ease of Назентта Lal Roy Ohowdhuri v, Srímatt 
Hart Гав Debi (1), The following passage in 
the judgment delivered in that case by Lord 
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Moulton is applicable to the fasts of the present 
6888 :— 

“Their Lordships Bold that this pareel ig 
in faot a fictitious entry, and represents no 
property that the mortgagor possessed or 
intended to mortgage, or that the mortgagee 
intended to form part of his sesurity. Such 
an entry intentionally mada use of by the 
parties for the purpose of obtaining registra- 
tion in a distriet where no part of the property 
actually charged and intended to be obarged 
in fact exists, isa fraud on the Registration 
Law, and no registration obtained by means 
thereof is valid." 

Inthe Harendra Lal's oaao (1) the property 
was non-existent. In tbe present oase, though 
the Kolhua Monza existed, the mortgagor 
had no interest in it, and the parties to the 
mortgage never intended that it should form 
part of the security, The two oases stand on 
the same basis for the purposes of the Regis- 
tration Aot, 


As regards the alternative claim for a 
personal judgment for the mortgage debt, it 
is to be observed that no such olaim was 
made in the Vourts in India. There is 
nothing in the evidenee or in the judgments 
which would enable tbeir Lordships to deal 
with sush a slaim, At the same time, their 
Lordships thirk it desirable in this oase 
that the plaintiffs should have an opportunity 
of bringing this matter before the High 
OConrt. If any such application is made, it 
will be for the High Court to consider 
whether any sush olaim is open upon the 
present pleadings and, if not, whether any 


amendment raising it should be made; and, 


further, whether, under all the ciranmatanees, 
the claim should be entertained at this stage 
of the proceedings. If the High Court 
should think it right to enter upon the 
consideration of this claim, all defenaes on 
the merits or arising out of the lapse of 
time must be open to the defendants, and 
the High Court shonld have power to impose 
any terms which it thinks just and to deal with 
the costs, ' 


The appeal, so far as it relates to the 
enforoement of the mortgage on the land, 
must, in their Lordships’ opinion, be dismiss- 
If the alternative olaim be ¿fot made 
within six months before the High QOonrt, 
or be dismissed, judgment should be entered 
for the defendants in the action, 
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Their Lordships will humbly recommend to 
His Majesty that an order should be made in 
these terms, š 

Appeal dismissed. 
the 


Solieitor for Appellants—Mr, J. 


Tucker, 





ALLAHABAD HIGH COURT, 
Seoonn Orvin Арркл No. 941 or 1918. 
January 28, 1921. 

Present :—Mr. Justioe Ryves and 
Mr. Justice Gokul Prasad. 
Musammat JEONI— PLAINTIFF — APPELLANT 


VEYEUS 
KALLOO AND акогнев — DHEFENDANTA — 
Re+PponpEsTs. 


Agra Tenancy Act (II of 19), s. 198—~Rent, 
amount of, paid to third party—Good faith not pleaded 
—Section, whether applicable, 


Where after the institution of a suit to recover 
nrrears of rent, and after the filing of his defence, 
the defendant pays the amount due to a third person, 
the provisions of section 198 of the Agra Tenancy 
Act have no application. 

Second appeal from the deoision of the 
Additional Judge, Meerut, dated the 17th of 
April 1918, 

Mr. Iqbol Ahmad, for the Appellant, 

JUDGMENT.—This appeal arises ont of 
the following siroumstanses: A Nawab gave 
a lease of a aertain Mahal to two persone, the 
present plaintiff, Mxsammct Jeoni, and one 
Mubarak Ali, Mubarak Ali died some time 
agoleaving a son and a widow, Musammat 
Jannat, The son has sinse died and his 
widow, Jannat, is alive. The plaintiff as a 
lessee brought a snit for recovery of the 
rent for sertain years from Kallu,a tenant. 
The defence pleaded by Kallu was that be 
had all along paid the rent to Mubarak Ali 
during his lifetime and since his death 
Musammat Jannat has been sollesting rent 
from the defendant. Up to this day this 
defendant has had no sonoern with Musam- 
то? deoni. It will appear from the statement 
of defence above referred. to that the 
defendant nowhere pleaded that he had paid 
the rent in good faith to Musammat Jannat. 
The learned Assistant Colleotor dismissed 
the suit and the- dismissal has been 
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confirmed by the lower Appellate Court, 
After he had filed his defence, the defendant- 
tenant paid off the rent for the years in suit 
to Musammat Jannat and — Musammat 
Jannat who had been impleaded es a party 
later on admitted having received the rent. 
The point raised before us is, that the 
defendant not having alleged that he had 
paid the rent in good faith to Musammat 
Jannat, sestion 198 has no applisation. The 
question whether Jannat would be entitled 
to the rent does not arise in this oase as the 
rent had not besn paid to hex before the suit 
was brought. Musemmat Jeoni, the plaintiff. 
appellant, ів one of the lessees and as such is 
entitled to reseive the rent, That section 
193 does not apply to a ease like the present 
is olear from the decision of a Benoh of this 
Court in Sheodthal Singh v. Bodri Narain 
(1). If that section were meant to apply to 
cases in whioh the defendant had only to 
allege that he was going to pay rent toa 
certain person in good faith there would have 
been no end of the litigation. He might ane 
day say that he was willing to pay the rent t3 
A, whom he thought to be the person entitled 
to it, and in another suit by A he might plead 
that, sinse then, he has found that O was the 
real owner and that he was to pay to him in 
good faith. We think that the view taken by 
the learned Judges who desided the oase 
above-mentioned was a sorrast view. Tha 
result of our observation is that the plaintiff's 
elaim was bound to sueoeed, We, therefore, 
set aside the desrees of the Courts below and 
deoree the plaintiff's claim with sosta in all 
Courts. 
Appeal allowed. 


(1) 8 Ind, Cas. 1038; 7 A. L. J, 1193; 33 A. 61, 





PRIVY COUNCIL. 
APPEAL FROM Tae ÜALCUTTA Hien Court, 
Maroh 9, 1921. 
Present : —Lord Buokmaster, 
Lord Danedin, Lord Shaw, Sir John Elige 
and Mr. Ameer Ali. 

Syed HABIBUR RAHMAN 
CHOWDHURY AND ANOTBER—PLAINTIFF4— 
APPELLANTS 
versus 
Syed ALTAF ALI OHOWDHU RY AND orggga 


—DerENDANT3— RESPONDENTS, 
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of legitimacy, effect of—Marriage, disproof of—Legiti- 
macy and legitimation, difference between Concurrent 
findings, what constitutes, 


There is a difference between legitimacy and 
Jegitimation. Legitimacy is a status which results 
from certain facts. Legitimation is a proceeding 
which creates a status which did not exist before. In 
the proper sense, there is no legitimation under the 
Muhammadan Law. [p. 841, col. .9.] 

An acknowledgment of "legitimacy raises a pre- 
sumption of marriage, but such presumption is 
capable of being displaced by contrary proof. Such 
an acknowledgment is a declaration of legitimacy 
and not a legitimation, and is, therefore, liable to be 
contradicted. Гр. 842, col.1.] 

Oncethe fact of no marriage is established, no 
acknowledgment of legitimacy has any effect. Гр. 841, 
col. 2 

To eran aconcurrent finding, it is sufficient 

- that a majority of the Court of Appeal should concur 
in the view of the facts taken . by the Original Court. 
Such a concurrent finding is not vitiated as such 
because the minority of the Court of Appeal does 
not come to the same conclusion in fact. [p. 841, 
col, 1.] 

Appeal from a decree of the Caleutta High 
Court, dated August Ist, 1918, reported as 49 
Ind. Cas, 545, affirming a deeree of Greaver, J. 

FACTS ofthe ease are sufficiently stated 

.in their Lordships’ judgment, 

Sir John Simon, Е. O., (with him Mr, De 
Gruyther, Е. O., and S. Byam), for Appellants, 
submitted that there was ample evidence that 
the deceased Nawab acknowledged Habibur 
Rahman as bis legitimate son. It had been 
suggested in the High Court that the Mubam. 
madan Law allowed an enquiry as to the 
motive ofsueh an aeknowledgment, and that 
this might deprive the acknowledgment of 
its foree, but there was no authority for 
any sash proposition. A casual statement 
mattered nothing, but an intentional state. 
ment of legitimacy was enough, whatever the 
motive. There were some cases in which the 
plainest acknowledgment was invalid: (1) 
impossibility of age, (2) when the relationship 
between the assumed father and mother made 
their marriage invalid, (3) when the person 
acknowledged repudiated it, (4) when the true 
paternity of the acknowledge was proved: 
but here it was admitted the first appellant 
was the natural offspring of the Nawab, and 
the only question was whether he was ері. 
timate. — - 

Aesording to Muhammadan Law, theas- 
knowledgment of a father renders a воп ог 
daughter. a legitimate child and ап heir, 
unless it is impossible for the son or daughter 
to be 30: 
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Oomda Beebee v. Syud Shah Jonab Als (1)* 

In that ease Sir Barnes Peasook refers 
with approval to ~ir William Macnaghten’a 
Principles of Muhammadan Law, Ohapter VII, 
section 33, page 61. 

Assuming you have a valid aeknowledg- 
ment, the thing barring it is not whether 
there was in facta marriage, but whether A 
marriage was possible. 

In a later case it was held that a ьа 
born out of wedlosk, if acknowledged, ac- 
quires legitimaoy. 

Bibee Nu-ecboonnissa v. Bibes Zumeerun (2), 

A binding acknowledgment is not merely 
prima facie evidence, but establishes the fact 
acknowledged. 

Musammat Jatbun vy. 
Nuieeboonnissa (3). 

If the thing is impossible, the acknowledg- 
ment would not be binding. 


(Mz, Амваз ‘ALIL—My view is, that legiti- 
macy arises from a valid relation between the 
parents, If people live together and the 
father states the shild is legitimate, it estab- 
lishes the valid relation from the beginning, ] 

Baillie in his Digest of Muhammadan Law, 
Chapter ІТ, seation 2, page 408 (2nd edition) 
lays down when an acknowledgment ig 
valid. 

An acknowledgment is suffisient, even if 
there be no evidence of marriage: 

Bibee Wuheecun v, Syud Wusee Hossein (4). 

My submission is, that the view expressed in 
Wilson's Digest, paragraph #5, is entirely oon- 
firmed by the authorities: that the presump- 
tion arising from acknowledgment oan only 
be rebutted in oertain speoifia ways, and that 
it ів not open to the Tribunal to go into the 
question whether the parties were in fast 
married. 


Musammat Bibee 


My proposition ie, not so muah one of Mu. 
hammadan Law as one of logio. An askrow- 
ledgment of legitimasy is a substantive 
sourse of status; when you get it, even 
though the parties may not have been mar- 
ried at the time, effest must be given 
to it. 16 is enough that a lawful union 
between them was possible, 

The issue of fact has been found against 
me, the Courts holding that the woman waa 


(1) 5 W. R. 132; 1 Ind. Jur. (ч. в.) 148. Ры 
(2) 11 W. R. 426, 

(3) 12 W. В. 497; 4 B. L.R. А. О. 66. 

(4) 16 W. R. 403 at p. 406, 
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the Nawab’s mistress only : but the other side 
have to disprove not merely marriage, but 
the possibility of marriage. 

This Board has repeatedly laid down that 
an illegitimate child, if aeknowledged, acquires 
the status of legitimasy : 

Ashrufood Dowlah Ahmed Hossein Khan v. 
Huder Hossein Khan (5), Mahammad Asmat 
Ali Khan v. Musammat Lalli Begum (6) ; 
Abdul Razak v. Aga Mahomed Jofer (7). 


The proposition oan hardly now be chal-‘ 


lenged. 

It is true that Mahmood, J., took a бй агу 
view in Muhammad Allahdad Khan v. Muham- 
mad Ismail Khan (8), but his was а minority 
judgment : and the passage in Lord Atkinson’s 
judgment in Sodik Hesain Khan v. Hashim Ali 
Khan (9) does not mean that, after aoknow- 
ledgment, you can still enquire into ile faot 
of marriage, for the authorities sited do not 
вау apy gueh thing. I submit that the 
acknowledgments here are acknowledgments 
of legitimation, and that onse there is sugh 
an aeknowledgment it is an irrelevant 
enquiry how the evidence stands as to aetual 
marriage. Provided there was a possibility 
of marriage, ib is not material whether the 
marr:age in fast tcok place: that is a question 
into whieh ore cannot enter. 

Mr. De Gruyther, K. О., followed.—The pre- 
sumption that the union was valid, sonsequent 
on an acknowledgment of legitimacy, is a 
preesumptio juris et de jure, and cannot be 
retutted. bernie of Muhammadan Law is 
laid down as well-established in Sadakat 
Hossein v, Mahomed Yusuf (10). 

In Muhammad Allahdad Khan v. Muham- 
mad те Khan (8) it was advanced 
that the offspring of adultery could be 
acknowledged: it was that proposition 
whioh Mahmood, J,, was combating. The 


(5) 11 M. I. A. 94 at p. 118.7 W. В. P. C. Jj 1 

Suth. Р. О. J, 659; 2 Sar. P. О. J. 22?; 20 E. R.37. 

` (6) OT. A. 8 at p. 18; 8 C. 422 (Р, С.); 4 Sar. P. C. 
J, 310; 6 Ind. Jur. 20); 17 P. R. 1582; 4 Ind. Dec. 
(x, s.) 269. 

(7) 21 L A, 56 at p. 69; 21 C. 668 (P. C.; 4M, L.J 
131; 6 Sar. P. О, J. 889; 10 Ind. Dec. (N s.) 1074. 

(8) 10 A. 289: 6 Ind. Deo. (x. в.) 198, 

(9) 36 Ind, Cas. 104; 48 I, A. 212at p 284; 31 М. 
L. J, 607; 14 A. L. J. 1248; 19 O.C. 192; 18 Bom. L. 
В. 1037; 21 О. W. N.130; (19:6) 2 M, W. N. 577; 21 
M L Т. 40;38 А, 627; 1P.L. W. 187; 4 O. L. J. 22; 
OY J. 868; 6 L. W. 378; 12 Bur, 1. Т, 140 
P. ©. ode 

(10) 11 I A. 31 at p. 36; 10 O. 663 (P.O. 8 Ind, 
Хаг, 212; 48ar, P, О, J, 519; 6 Ind, Dec, (N, в.) 446, 
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decision in that sase- is not against 
us, and, so far as Mahmood, Ј?в judgment 
is against us, it is direstly against the 
view taken by the Board in Sadakat Hossein 
v. Mahomed Y: usuf (10). Under all systems of 
law certain enquiries are shut out. 

It is not the oase that there are soneur- 
rent findings that the marriage of Moselle 
Cohen with the Nawab has been disproved : 
they are only to the effeot that it has not 
been proved. The issue fixed was, “Was” 
Moselle Cohen married to Sobhan ?" The 
burden of poof was on ue, and we failed to 
sustain it. The result might have been 
differentif the burden had been placed on 
the otker aide to prove that the marriage 
did dot take place. 

Lord Atkinson in Sadtk Husain Khan v, 
Hashim Alt Khan (9) used the words 
proved to be illegitimate " in the sense that 
it was proved that marriage was impossible. 

It has been contended that the offspring of 
fornieation sannot be asknowledged, but none 
of the aetual texts refer to anything but 
disélaimer, proximity of age, or proof that 
the child is in fast the abild of another. 

We eontend that you oan presume a mar. 
riage өхеөрі where such marriage sould not 
possibly have taken place. 

Mr. Upjohn, K. O., for the Respondents.— 
We submit that there was no suffisient or bind- 
ing acknowledgment of plaintiff as legitimate : 
thia is a question of fact: (2) under the estab- 
lished facts of the oase, the dostrine of 
acknowledgment has no apo»lisation : this is 
a proposition of law. 

"The fasts established here are that Habib 
was the Nawab's son by Moselle, and that 
it has been proved affirmatively that there 
was no marriage and that Habib was illegiti- 
mate. He was the offspring of Zina—an 
unlawful union between а man and a woman. 
In Muhammadan Law a man ean have а lawful 
union with two women only—his wife and Lis 
slave. Any other eopneotion isa erime— Zina 
and its offapripng is stamped for ever with an 
insapasity-to besome legitimate. 

Amir Ali’s Muhammadan Law, Volume JI, 
(4th Edition, 19.7), page 318. 

There was no semblance of the relation of 
husband and wife between the Nawab and 
Moselle. 

The dostrine of acknowledgment mostly 
applies when it is uneertain whether there 
Рав been a marriage or ло: it somes in to 
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supply defects of proof of marriage, Åc- 
knowledgment will be valid if there is no 
zina or no evidence of it: but here we have 
proved the zina. If the intereourse was 
unlawfol, even though simple forniention, 
asknowledgment i is ineffestual. А shild whose 
ilegitimasy is proved beyond doubt oannot 
be validly aekuowledged, 

Anasknowledgment in Muhammadan Law 
cannot oreate в new right:it is a declaration 
of legitimasy, not a legitimation : 

Birjandi, cited in I. L. R, 10 Allahabad, 368, 
nt page 302, 

That an acknowledgment in Muhemmadan 
Law is an aeknowledgment of antesedent 
right із resognised in Ashrufood Dowlah’s 
case (5), that is quite insonsistent with the 
statement at page 113 that an illegitimate 
shild oan be made legitimate. The desision 
in that onse is against appellant: but sen- 
tenses are picked out here and there which 
support his sontentions. 

The appellant is asking the Board to 
reverse what was laid down in Sadik Husain 
Khan's сив (9), as well-established, viz: 
that no statement made by cne man that 
another (proved to be illegitimate) ia his 
son ean make that other legitimate. The 
authorities cited for that proposition ful'y 
support it: the first is Muhammad Allahdad 
Khan v. Muhammad Ismail Kkan (8), where 
the Mubammadan texts were elabcrately 
examined, and all the Judges agreed that 
there sould be no effective asknowledgment in 
the ease of а pereon proved to be illegitimate, 

There is no case in whioh the contrary has 
ever been held, and all the actual desisions 
are in our favour, though in certain cases 
there are dicta whioh are against us. (He 
“was stopped). 

Mr, De Aruyther, K. 0. in reply.—The rule 
laid down in Sadik Husain v. Hashim Ali 
Khan (9) was not essential to the deoision 
in that ease, Р 

з JUDGMENT. 

Log» Dusspin.—In this suit the plaintiff 
and appellant, Habibur Rahman Chowdhury, 
elaima a declaration that he is the legitimate 
son of the late Nawab of Bogra, who died 
intestate on the 2nd July 1915, The snit 
is opposed by the late Nawab’s grandaon, 
who is the son of a legitimate daughter, and 
by two nephews, the sons of an elder brother, 
The plaintiff is admittedly the natural son 
of the late Nawab, his mother having been 
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a Jewess, Moselle Coben, who bsoamie а 
Muhammadan and  cohabited with the 
Nawab. He was born in 1893, The Nawab 
had a daughter by the same lady in 1891. The 
Nawab’s legitimate wife, the grandmother 
of the first defendant, died in 1890. The 
plaintiff based his elaim on two grounds. 
He averred first that Moselle was married 
to the Nawab. He further averred that on 
many occasions the Nawab had acknowledged 
him as his Jegitimate son. The defendants 
aver that no marriage ever took plase, They 
aleo deny that any proper acknowledgment of 
legitimacy was made, 

The cease went to trial before Greaves, J., 
and oral evidence was led and documentary 
evidense prodused on both sides. Greaves, J., 
held that no marriage was proved, bat that 
on the contrary, it was proved that Moselle 
Cohen was no better than в prostitnte and 
that no marriage ever did take plase. He 
held that the Nawab did acknowledge the 
plaintiff as his legitimate son, but he held 
that in law, as the fast of no marriage was 
sonslusively established, sueh eoknowlédg. 
ment would not confer the status of legiti- 
masy. He, therefore, dismissed the suit, 

Appeal was taken by the plaintiff. In 
the Coart of Appeal the.Chief Justice agreed 
with Greaves, Ј., that the marriage was in 
faot disproved. Differing from Greaves, J., 
he held that there was no proper asknowledg- 
ment of legitimacy, but, npon the awsuum»- 
tion that there was, be agreed with Greaves, 
J., on the law that. sush an acknowledgment, 
in the face of the dieproof of the marriage, was 
cf no avail 

Woodroffe, J., thought that there was no 
acknowl«dgment of legitimaay and no afirma- 
tive proof of marriage, and, therefore, tho 
plaintiff failed, but he did not go the length 
of holding that there had been disproof of 
marriage. 

Ohitty, J., held that the marriage was 
disproved, That being so, he did not feel 
ealled upon to decide with certainty as to 
whether there was a good acknowledgment 
of legitimacy or not, though he indicated that 
the bias of his opinion was that there was 
not. 

Tha plaintff is thus fased by two &dverbé 
eonaurrent findings of faot t> the effest shat 
tho existence of a marriage is disproved, “As, 
however, the Junior Counsel for the plaintiff 
urged that this was not so, it is well to make 
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jt elear as to what constitute вопепггерь fnd- 

ings. 

The fret issue as settled by the Trial Judge 
was, “Was Moselle Cohen married to Sobhan” 
(the Nawab) ? His finding as to this 
Waa :— 

“I bold that upon the evidence the long 
connection of Sobhan and Moselle was incone 
sistent with the relation of husband and 
wife, and that Moselle is, upon the evidence, 
* proved to be merely his sonaubine, and that 
Moselle Coheu was not married to the deceased 
Nawab.” 

The Chief Juctise said : — 

"I think the learned Judge was right in 
. holdivg that Moselle wis nevér married to 

the late Nawab Sobhan; to put it in other 
words, in my judgment it lias been proved 
that Moselle was never married to the late 

Nawab,” 
and Chitty, J., said :— 

'1 do not believe that any marriage 
between Abdus Sobhan and Moselle Cohen 
ever took place; in other worde, I find ё e 
marriage disproved.” 

These two learned Judges form а majority 
of the Oourt of' Appeal. That makes a 
sonsurrent finding, and it is not vitiated 
as such beeause, ав here, the other Judge in 
the Court of Appeal does not oome to the 
same souclusion in fact though soming to the 
same result in law arising from another fact. 
Of course, to be coneurrent findings binding 
on this Board, the fact or facts found must be 
gush as are necessary for the foundation of 
the proposition in law to be subsequently 
applied to them. 

. The Senior Oounsel for the appellants was 
unable to deny that there were concurrent 
findings as to the non existense of the 
marriage, His argument was dirested to 
thie, that, assuming he sonld show a good 

aeknowledgment of .legitimaey, that вор. 

ferred the status of legitimacy and made it 
irrelevant to enter into any enquiry as to the 
faot of marriage. 

The ease might be disposed of by holding, 
as the majority of the learned Judges of the 
Court of Appeal did, that there was no 
proper asknowledgment of legitimaoy. There 
is not, however, as to this a "eonenrrent 
findigg,” for the learned Tris] Judge thought 
otherwise, and it would be neaessary to 
examine the evidense before coming to the 
boye sonslusion, Their Lordships do not 
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think if necessary to embark on this engniry. 
They will without desiding, assume that 
there was à properacknowledgment, for, as 
is to be presently explained, ‘they are of 
opinion that such acknowledgment, in fase of 
the fact that there was no marriage, is of 
no avail. Their Lordships sonsider that this 
result is reached on principle, and is 
soneluded by authority. 

Before diseussing the subject, it is ag well 
at cno to lay down with  presision the 
difference between legitimasy and legitima- 
tion. . Legitimacy is а status which results 
from certain facte, Legitimation is a pro« 
ceeding which ereates,a status whioh did not 
exist before, In the proper sense, there is со 
legitimation under the Muhammadan Law. 
Examples of it may be found in other 
systems, The adoption of the Roman and 
the Hindu Law effected legitimaey. The 
same was done under the Canon Law and 
the Seotoh Law in respeat of what is known 
as legitimation per subsequens matrimonium. 
By the Muhammadan Law:a son to be 
legitimate must be the offspring of a man 
and his wife ог of aman and his slave; any 
other offspring is the offspring of gina, that 
is, illicit sonnestion, and cannot be legitimate. 


The term "wife" necessarily sonnotes 
marriage ; but, as marriage may be 
constituted without any ceremonial, the 


existence of a marriage in ару particular 
ease may be an open question, Direot proof 
may be available, but if there be no such, 
indirect proof may suffice. Now, one of the 
ways of indireot proof is by an asknowledg- 
ment of legitimacy in favour of a son, This 
acknowledgment must be not merely of 
вопвћір, but must be made in such в way 
that it shows that tbe asknowledgor meant to 
asept the other not only as his воп, but 
as his legitimate воп, It must not be 
impossible upon the faos of it: Ze, it must 
not be made when the ages are such that it is 
impossible in nature for the acknowledgor to 
be the father of the aeknowledgee, or when 
the mother spoken to in an ‘acknowledgment, 
being the wife of another, or within 
probibited degrees of the aeknowledgor, it 
would be apparentthat the issue would be 
the issue of adultery ог  ineest, The 
acknowledgment may be repudiated by tke 
acknowledges. But if:none of these objee- 
tions cocur, then the asknowledgment has 
more than в mere evidential value. It 
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raises a presumption of marriage—a presump- 
fion whish may be taken advantage of either 
by a wife claimant ог а son claimant. Being, 
however, & presumption of faet, and not 
juris et de jure, it is, like every other presump- 
tion of fact, capable of being set aside by 
contrary proof. The result is that a 
claimant son who has in his favour a good 
acknowledgment of legitimacy is in this posi- 
tion; The marriage will bs held proved and 
his legitimaoy established unless the marriage 
ia disproved. Untilthe elaimant establishes 
his acknowledgment the onus is on him to 
provea marrisgs, Oace he establishes an 
acknowledgment, the onus is on those who 
“denya marriage to negative it in faot. 

A large number of cases were cited to 
their Lordship? which they think it 
unnecessary to discuss in detail, It is quite 
true that in the earlier of the series not only 
is stress laid on the fact that an asknowledg- 
ment of legitimaey has more than a mere 
evidential value, but also there are expressions 
used sush as that by a proper acknowledg- 
ment the status of legitimacy is "asquired," 
Fastening on sush expressions, the learned 
Counsel for the appallants argued that to 
enter into an enquiry into the fast of marriage 
when а good asknowledgment had been made 
ont was not only bad law but a sin against the 
rules of logic, - The simple answer to this ів 
that the pbraseology of eneh expressions 
as oited above must not be pressed to distucb 
what is the ruling prireiple, and that 
prinsipleis that in Muhammadan Law sush 
an acknowledgment is a declaration cf 
legitimacy and not a legitimation. A 
deslaratior, though it cannot be withdrawr, 
may bs contradioted, for it is only a state- 
ment: legitimation is an aot, which being 
done cannot be ucdone, So the rules of logis 
remain untoushed. 

The whole question was thoroughly 
examined in a very learned judgment by 
Mahmood, J., in the eate of Muhammad 
Allahdad Khan v. Muhammad Ismail Khan (8) 
and, finally, in the ease of Sadik Низаїп 
Khan v. Hashim Ali Ehan (9), Lord: Atkinson, 
delivering the judgment of the Boar?, said as 
follows (page 234) :— 

"[f this be во, the rule of the Muhammadan 
Law applisable to the oase is well established. 
No statement made by one man that another 
(proved to be illegitimate) is his son san make 
that other legitimate, but where no proof of 
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tbat kind has been given sush a statement or 
aoknowledgment is substantive evidense that 
the persón so asknowledged is the legitimate 
son of the person who makes the statement 
provided his legitimacy be possible." 

That statement ie, in their Lordships’ 
view, elear and sonoelusive, and what they 
Һауа said above is no more than an elabora. 
tion of what was there said. 

Their Lordships will, Morale: humbly 
advise His Majesty to dismiss the appeal with 
costs. 

Appaal désmitse 1, 


Solicitors for the Appellants:—-Moessre, 
Barrow, Rogers & Nevill. 

Solisitors for the Respondent'—Messrs. T. 
L. Wilson & Oo. 


ALLAHABAD HIGH COURT. 
First APPEAL FROM ОкрЕЕ No 56 or 1920. 
Desember 9, 1920. 
Fresent:—Mr. Juatiae Piggott and 
Mr. Justise Walsh. 
SHANKAR  LAL—DkFENDANT— 
APPELLANT 
versus 
L, BABU RAM—Ptatxtiry 
— RESPONDENT, 

Transfer of Property Act (IV of 1882), s. 106— 
Landlord and tenant—Notice to quit—Notice contain- 
ing clause for enhancement of rent if premises not 

vacated, whether valid. 


A notice by a landlord to his tenant to vacate 
premises occupied by him by a certain date which 
contains a clause that, if the premises are not vacated 
by the date mentioned, the tenant would be liable to 
rent at a certain enhanced rate is a perfectly valid 
notice, and, in the absence of anything to show that 
the tenant accepted the offer to continue at the 
enhanced rate, is sufficient in Jaw to determine the 
tenancy [p. 813, col. 7; p. 844, cal. 1.] 

First appeal from an order of the Addi. 
tional Subordinate Judge, Meerut, ана the 
13th February 1920. 

Mr. Peary Da Banerji, for the ions: 


Jant. 
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Messrs, B. E, O'Conor and Ram Nama 
Prasad, for the Respondent. 

JUDGMENT.—The defendant in this 
oase was the tenant of the plaintiff in 
respest of a certain shop with- buildings 
appertaining to the same. The suit was 
one in ejestment against the defendant, and 
the Courts below have differed on the 
question whether a certain notice served by 
the plaintiff on the deféndant was valid 
to terminate the tenaney under the provi- 
sions of section 106 of the  Trunsfer of 
Property Act, IV of 1882, The first 
Court held that it was not and that, oon- 
sequently, the plaintiff was not entitled to 
a decree for ejestment, or to any decree 
exoept one for arrears of rent, The lower 
Appellate Court has held that the notice 
was valid tó terminate the tenaney and has 
remanded the oase to the first Court, be- 
eause on this view of the matter there re- 
main other questions to be determined 
‘before a final deoree could be passed, 
The appeal before us is against the order 
of remand. One point taken is that, inas- 
much as the law requires a notice expir- 
ing with the end of a month of the ten- 
апоу, the referense in the notise to the 
vacating of the house by the 35th of June 
1919 rendered it invalid, as the reference 
should have been to the day following, 
namely, the Ist of July, There is no forse 
in this eontention, indeed it sould not ke 
seriously preseed. On the wording of the 
notice as a whole, it is obvious that the 
tenant was given until] the expiration of 
the month of the tenanoy, that is to tay, 
until midnight cf the 20th of June, to 
vacate the house and, sofar as this point 
goer, the notice was unquestionably valid 
and in aosordanse with the requirements 
of the law. Theother point taken is a 
somewhat more arguable one. The land- 
lord did not oonfine himself to giving hia 
tenant notice to quit, Не certainly did this 
and пр іо a certain point he did so in 
unequivocal terms; but he went on toadd 
that he desired thetenant to take noties 
further that, if he did not vacate the house 
. by the date mentioned in the notice, he, 
the landlord, would hold the tenant liable 
from the lst of July 1919 to rent at a 
certeif enhanced rate, The contention before 
us is that the addition of this clause io 
the {notice left it undetermined whether 
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the landlord did or did not desireto termi. 
nate the tenanoy, or, in any osse, gave the 
tenant an option to stay on as a tenant at 
the higher rent named in the latter рог- 
tion of the notice. On behalf of the plaint- 
iff-respondent it has been contended be. 
fore us that the conolnding words of the 
notise in no way affect the former portion; 
that they did not amount. even to the offer 
of a new tenanoy, butare merely an indioa- 
tion of the rate at which the landlord will 
claim damages in the event of the tenant’s 
disregarding the notice and staying on as 
а trespasser. We do not think it neseg- 
sary to go quite this length in order to 
determine the present appeal. The princi. 
ples governing the deoision in а oare of 
this sort have keen laid down by a Full 
Bereh of this Court in Bradley v. Atkinson 
(1). We find in an English oase, Ahearn 
v. Bellman (2) certain remarks of Bram- 
well, Lord Justice, which seem preoieely 
to cover the state of affairs ereated by the 
noties now before us. It is there said 


` that, if an offer is made by the landlord 


which the tenant may oorceivably asoept 
the question will then be whether that offer 
was or was not ascepted. The preoire 
words in the report, at page 204, which 
we desire to quote, are ав follows :-—" Had he 
(£e, the tenant) done so (3.6, accepted the 
offer) tke notice to quit тоша have been as 
¢ffisagicus as it was before, and would have 
put an end to the old tenanoy, but there 
wonld, at the same time, have been created 
a new tenaney. I think there would have 
been no difference if the notice had been 
given in one letter and the offer made in 
another letter at a subsequent time. I 
eannot understand how it вап Бе said that 
an cffer of a new tenarey in any way 
affects the validity of the notice to deter. 
mine the old ore ; if anything, ib corroborates 
it, beeause it supposes thatthe old tenaney 
ів gone, otherwise there would be no com: 
peteney to enter into a new one.” Another 
point of view from whieh this oase and 
similar cases ean be looked at is this. We 
may ask whether the notice actually issued 
by the plaintiff to the defendant would or 


(1) 7 А. 899; A. W. М. (1885) 288; 4 Ind. Dec. 
(х. в.) 990. 6 

(2) (1879) 4 Ех D.201; 48 L. J. Ex, 681; 40 L.T, 
713; 27 W. В. 928, 
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would not have bound the plaintiff if the 
defendant had acted upon its terms. In 
the present case that question admits cf 
no answer butone. If the defendant had 
complied with the notice and vacated the 
premises on the 30th of June, the plaintiff 
would have been bound, aud by no posaibility 
eould he have suggested that the old ten- 
aney seontinued, or that a new tenancy 
had been erested. With regard to the 
suggestion that a new tenaney at Ез, 100 
a month isofferel' by the concluding words 
of the notice, it seems sufficient to say that 
the defendant, so far from accepting that 
offer, has up to this momént strenuously 
repudiated it, Something has been said in 
argument to-day by way of a suggestion that 
the defendant should be allowed the option 
of ascepting this offer now, but we see 
no reason whatever why any such indulgence 
should be extended to him, There is one 
more point taken in the memorandum of 
appeal as to which we ought to say a few 
words, 
the Ist of July 1919, up to the date of 
. the actual vacating of the house, whether 
iu exesution of the desree of the Court ог 
in anticipation of suóh deoree, at the rate 
of Rs.1CO a month. Jn the memorandum 
of appeal before us it is assumed that this 
question is concluded in favour of the 
plaintiff by the judgment of the lower 
Appellate Court, but this is obviously not 
so, The case goes bask to the Court of firat 
instanee for the trial of this. question along 
- with others still left open. 16 will be for 
the Court to determine whether or not, under 
the sirsumstanees and in view of the equi- 
ties of the ease, it is proper that the defend. 
ant shold be bound to pay damages at 
the rate whioh the plaintiff had warned him 
inthe notise of ejeotment that he would 
ólaim, Subject to these remarke, we dis- 
miss this appeal with coste. 


Appeal dismissed. 
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PATNA HIGH COURT. 
Privy Oovsotz, APPEL No. 36 or 1920, 
February 16, 1921, 

Present :—Sir Dawson Miller, Kr., Chief 
Jastise, and Mr. Justice Adami. 
KULDIP NARAIN SINGH —A»eELLANT 
versus 
RAGHUNANDAN SINGH AND orazrs— 
Respondents 
Civil Procedure Code (Act V of 1908), s, 110— 
Appeal io His Majesty in Council—Partition suit— 

Value of subject-matter, how to be determined, 


Where а decree in a partition suit affects not only 
the share of ths plaintiff in certain property but 
also the shares of those of the defendants who would 
be entitled to share in the property if the plaintiff's 
suit were decreed, the value of the subjeot-matter of 
the suit, within the meaning of section 110 of the 
Civil Procedure Code, is the value of the property in 
dispute and not the value of the PR claimed by the 
plaintiff in the property. Гр. 846, col, 


Appeal from a decision of Mr. Justios Das 
and Mr, Justice Adami, dated the 23rd | 
February 1920, modifying ‘a deoree of the 
Additional Subordinate Judge, Mozufferpore, 
dated the 19th April 1917, 

Messrs, 8, O. Mitier and B. Prasad, for 
the Appellant. 

Mesara, 5. N, Ват, L. K.Jha and J. Prasad, 
for the Respondents. 


JUDGMENT. 

Миле, O. J.— This is an applisation for 
leave to appeal to His Majesty in Council. 

"The applicants, as the surviving male 
members of one of three branshesof the family 
of Damodar Singh, instituted the * suit 
claiming a partition anda one-third share in 
the joint family property. There was a 
fourth branch of Damodar's family, viz, that 
of his deceased son, Sheodani; the only 
surviving members of whish when the suit 
was instituted were the widows of Sheodani 
and his two sons, also deseased, The plaintiffs 
olaimed:that the widows were entitle dtomain- 
tenance only whereas the widows claimed 
that, by a previous family arrangement, 
a portion of the z-ratt lands of the family, 
amounting to 51 bigkas, had been allotted tə 
them in lieu of maintenance and that this 
portion of the estate was in consequence not 
liable to partition. This Court on appeal 
differed from the view cf the Subordinate 
Judge and found in favonrof the validit$ of the 
family arrangement ret up by the widows aud 
varied the deeres of the lower Court by 
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exoluding the 51 bighas from the property to 
be partitioned, 

The plaintiffa haye presented the present 
petition olaiming a certificate that the ease 
fulfils the sonditions of seetion 110 of the 
Civil Prosedure Code. They place the 
value of the whole of the family property at 
Rs. 41, 555 and that of the 51 bighasof ziratt 
lands at Rs, 20,400. The sontesting respond- 
ents, the widows, on the other hand, 
whilst not disputing the total value of the 
family property, sontend that the value of 
-bl bighas now in dispute is not more than 
Rs. 5,000. The’ other two branches of the 
family, who supported the plaintiffs’ claim 
at the trial, are also made respondents in the 
present appesl, We have been asked to 
order an enquiry to ascertain the actual 
value of the disputed lands, but before 
doing so we must be satisfied that the 
applicants are entitled to appesl even if 
their valuation should be aeeepted. They 
slaim a third share in the disputed lands 
whieb, on their own valuation, would 
amount to between Rs, 6,000 and Rs, 7,000 
and on the lower valuation to between 
Ra. 1,000 and Rs. 2,000. If, therefore, the sub- 
jeot-matter in dispute on appeal is tbe share 
claimed by the appellants in the 21 bigkas it 
follows that, even on their own valuation, tbe 
ense does not comply with sestion 110 of the 
Civil Prosedure Code. 

The appellants contend, in the first place, 
that ina partition suit the subject-matter in 
dispute is the whole of the property to be 
partitioned and not merely the share slaimed 
by the plaintiffs, and, secondly, that in any 
ease as thevalue of the whole property the 
subject of partition is over Rs. 40,000, the 
plaintiffe’ share alone exceeds the appealable 
value. It is olear, however, that, whatever 
may have been the subject-matter of the 
suit in the Court of first instance, there is no 
longer any dispute as to the partition of 
anything except the 51 bighas of айтай 
Jand. ‘The remainder of the property, even 
under the deoree of this Court, alone stands 
io be partitioned, and the subject-matter in 
dispute in this appeal is tho right to the 51 
bighas and nothing else. It remains to 
consider, however, whether the value 
for the purposes of this appeal is that 
of* the whole 51 bighas or only that of the 
plaintiffs’ one-third share. The plaintiffs 
contend that the subjeot- matter in dispute is 
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the whela 51 bigkas and not merely the 
share olaimed by them, and in support of 
this view they rely on the desision of the 
Caleutta High Court in Lala Bhugwat Sahay 
v. Rai Pashupaté Nath ( D. In that ease the 
plaintiff's suit for partition of property valued 
at over Rs, 10,000 was dismissed by the 
High Court. Не applied for leave to appeal 
to His Majesty in Council and was met by 
the objection that the share olaimed by him 
was below Rs. 10,000 in value. The Court 
granted a eertificate observing, in answer to 
the sontention that the subject-matter in 
dispute was only the share of the plaintiff, 
that this was not so, for the share of 
the plaintiff could not be ascertained 
without determining the value of all the 
other shares in the estate with a view toa 
proper partition, І think that decision oan 
be supported on the ground that the other 
defendants in the snit, apart from the oon- 
testing respondents, were also claimants to a 
share in the property, and the effest of the 
suit, if suscessful, would be to divide np the 
whole property sesording to the respeative 
shares of all the claimants. A partition 
suit, asa rule, bas this psouliar feature that 
it involves not only a desision as to the share 
to be awarded to the plaintiff but а splitting 
up of the property amongst several parties, 
some of whom, although defendants, are really 
in the position of slaimants to а share in the 
property. If the only question for determina- 
tion was, whether the plaintiff was entitled to 
a specifics share leaving the rest of the 
property undivided in the hands of the 
defendants, I should have great diffiaulty in 
holding that the subject-matter in dispute 
involved anything more thau the share 
olaimed, or that ita value sould be regarded 
аз exceeding the value of that share, It seems 
to me necessary to consider the aetual sirsam- 
stanees in each ease before it can be determined 
whether or not the provisions of the section 
are complied with, and that it is not a suffieient 
eomplianse merely to show that the claim, 
although below the statutory value, is a elaim 
to а share in property above that valne. In 
the present case it appears that the defendants, 
first party, who constitute the two branshes of 
the family other than the plaintiffs and the 
widows, supported the plaintiffs’ ease and 
elaimed emoh а third share in the family 


(1) 100, W. N. 664; 3 C, L, J, 267, 
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property including the  ziraí! lands in 
dispute, - The judgment of this Court, from 
which it is now sought to appeal, deprives 
them equally with the plaintiffs of the 
benefit of the dearoe of the Trial Court to the 
extent of their shares in the 51 bighas now 
allotted to the widows ; and, although they 
are not appellants to the Privy Connsil, they 
are made respondents in the present pro- 
seedings and would, I apprehend, be 
entitled to appear in the present appeal 
and support the gase presented by the 
appellants. Moreover, the procedure provided 
by Order XLI, rule 33, is particularly appro- 
priate to suits of this nature, and there is no 
reason to suppose that their Lordahips would 
not adopt that prosedure in the present 
cease, Should the appeal sueseed, the first 
party, defendante, would be entitled to their 
share in the disputed property equally with 
the sppellants. 16 would appear, therefore, 
that the principle asted on in Lala Bhugwat 
Sahay v, Rat Pashupati Nath (1) (ubi sup) 
governs the present oase if the value of 
the 51 bighas of land in dispute exceeds 
Rs. 10,000. 

The respondents, however, rely upon the 
case of De Silva v. De Silva (2) whicb 
desided that the value of the anbjeot. matter 
in dispute on appeal under sestion 110 
must be determined by reference to the 
detriment to the party seeking relief, and 
where the valua of the relief sought is 
estimated at less than Rs. 10,000 the subject- 
matter in dispute is поё of the prescribed 
value. It was aseordingly decided iu that 
саве that, where the plaintiff olaimed and 
was awarded & third share in certain house 
property as one of the heirs of his mother 
to whom the property formerly belonged 
but which had been assigned by her hnsband 
to third parties after her deatb, no appeal 
Jay to His Majesty in Counoil as the value 


of the share olaimed was less than Rs. 10,000, | 


althongh the value of the whole property 
exseeded that amount. The only elaimant 
in that ease was the plaintf but the present 
appeal appears to me to involve, if not 
‘direatly certainly indirestly, the olaims of 
the first party, defendants, as well as of the 
appellants, the effest of the deeree appealed 
from being (o prejudice the interests of all 
those parties who between them are entitled 


(2) 6 Bom. L, В. 408, 
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to the whole 51 bighas if the.deoree of the 
High Oourt should be get aside, The 
desision of the Madsas High Court in 
Velu Goundan v. Kumaravelu Goundan (3) 
is поў in conflict with the view expressad, as 
in that sase the suit was not.onoe for a general 
partition among all the share-holders but for 
а вравіба and definite sbara by ons mambar of 
the family only. 

In myopiuion, there is n> insonsisteney 
between the views oxpresed in the баїзэз 
referrad to and the sams priusiple finds 
expression in each. It is nesessary in all 
sush eases бо assertain what the subject- 
matter in disputa is, and this вап only be 
done by sonsidering thea detrimant to the 
parties affested by the desres. Inthe pressnt 
сазе ths desree affects the intsrasts not only 
of tha plaintiffs who are appaaling bit of 
some of the defendants other than the 
widows who, although respondents, are assert. 
ing a olaim to a share in the disputed proparty 
and whose interests will ba finally determined 
by the appeal, 

As there is a dispute between the parties 
аз to the astual value of the 51 bighas the 
matter will ba referred to the Court of first 
instanos under Order XLV, rule 5, of the 
Civil Prooedure Code to report as to the 
market-value of the same and to return the 
report together with the evidence to this Court 
at an early date. 

ADAMI, J.—I agree. 

Order accordingly, 

(8) 20 M. 289; 7 M. L. J, 30,7 Ind, Deo, (х, 5.) 
208. 





ALLAHABAD HIGH COURT, 
Seconp Oivit АрРВАІ, No. 488 or 1918, 
January 11, 1921, 
Present: —Mr. Jastisce Tadball and 
Mr, Justise Rafique. 

BOHRA BHUPAL- PLANTIER — 

APPELLANT 
versus А 
KUNDAN LAL-—DzrFENDANT =- 

RESPONDENT, 

Qivil Procedure Code (Act V of 1908), s. 


Mortgage —Attachment subsequent to mortgage —Sale — 
Mortgage, whether enforcible against auction-purcheber. 


64-« 


On 9th June 1912 certain property was attached iu 
execution of a decree by K, On 12th February 1918, 
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'L., another decree-holder, applied for execution by 
rateable distribution. On the 26th March 1918, the 
property was sold. On ?nd April 1913 К. and the 
judgment-debtor applied to have the sale set aside 
on the ground that K’s decree had been satistied out 
of Court, but the application was disallowed, The 
auction- purchaser having failed to complete the 
deposit of the pürchase-money, the sale was set 
aside on the 24th May 1918. On the 26th May 1918 
the judgment-debtors mortgaged the property to B. 
On 2Cth June 1913 L. attached the property and it 
was sold to P. who, on 12th February 1914, sold it to 
the present defendant. B. brought the present suit 
to énforce his mortgage against P. who asserted that, 
as against him the mortgage was void: 

Held, that ав P.'s right was & right enforcible under 
Ls attachment of the 20th June 1918, and ав this 
attachment was subsequent to the mortgage to B. 
gge was enforcible against him, [p. 84%, 
со) 


Sesond appeal from the desision of the 
Distriet Judge, Agra, dated the 23rd of 
January 1918, 

Mr. P. L. Banerii, for the Appellant, 

Mr. S. P. Ghosh, for the Respondent. 

JUDGMENT.—This is а plaintiff's appeal 
arising out of a suit for sale based upon 
two mortgege-deeds of the 26th of May 
1913 and the 6th of . Desember 1913 
exeouted by the defendants, Gauri Shankar 
and Beni Prasad, for Rs, 600 and Ra. 300, 
respeetively. The property mortgaged son- 
sisted of two houses, The Court of firat 
instanes dismissed the claim on tha basis 
. of the mortgage of the 6th of Desember 
1918 and decreed the olaim on the basis 
of the mortgage of the 26th of May 1913, 
The defendant alone appealed and on 
appeal the lower Appellate Court dismissed 
the olaim also on the basis of the deed of 
the 26th of May 1913. The plaintiff has 
come here in sesond appeal and the son- 
tention is that the decision on the point 
of law raised in the Oourt below by that 
Oourt is ingorresb and that on а true 
interpretation of the law the olaim under 
the bond of 26th of May 1913 should 
have been desreed and the lower Appellate 
Court ought to have dismissed the appeal 
‘in respeot thereto. We are eonserned only 
“with the mortgage of the 26th of May 
1918. Gauri Shankar and Beni Prasad 
were judgment-debtors under two  desrees, 
One was obtained against them by Koka 
Mal who applied for execution and in 
execution attashed the two houses on the 
OtH of June 1912. Lala Mal was another 
deeree-holder against them who apparently 
also applied for exesution of his deoree 
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and the property having been already 
attached in Кока Марв decree he applied 
for a rateable distribution on the 12th of 
February 1913. Koka Mal proceeded with 
his exgontion and the property was put up 
for sale and sold on ihe Z5th of Maroh 
1913. On the 2nd of April 1913 the 
judgment-debtors and Koka Mal made an 
applisation to the Court stating that the 
deoree of Koka Mal has been satisfied ont 
of Court and asking that the sale be set 
aside as the deoree had been satisfied. 
Onthe 26th of April 1513 the Court refused 
to set aside the sale on this ground, being 
apparently of opinion that “these two 
persons were combining to defeat the 
claim of Lala Mal. However, it appears 
that the auetion-purohaser having deposited 
his one-fourth at the date of sale failed 
to deposit the remaining three-fourths of 
the purehase-money and on the £4th of 
May 1913 the Court set aside the sale 
for this reascn. Then somes the mortgage 
of the 26th of May 1918 whioh is the 
basia of the present claim. On the 20th 
of June 1913 Lala Mal applied for and 
obtained attashment of the property in 
execution of his own decree. On the 24th 
of June 1518 he applied to the Court which 
was executing the deoree of Koka Mal and 
asked that rateable distribution should be 
allowed to him in this way, that Koka Mal 
be dirested to bring into Oourt the money 
that he had received from the judgment- 
debtors in satisfaction of his deoree, and 
that out of it he (Lala Mal) should 
receive his fair share, This spplication of 
his was disallowed on the 6thof July 1913, 
The execution of Lala Mal’s deareo pro- 
ceeded, The property was put up to auotion 
and was purchased by one Piare Lal who 
in his turn sold it to Kundan on tho 
12th of December 1914, Kundan is the 
present respondept before us, On behalf 
of the defendant if was urged in the 
Court below that the private transfer of 
the 26th of May 1913 was void as against 
him because Lala Mal had applied for a 
rateable distribution prior to the 26th of 
May 1913 and the plea is based upon the 
wording of the Explanation to section 64 


of the Code of Civil Procedure, The 
learned Distriot Judge has expressed his 
opinion in the following language : “Tha 


property, in wy opinion, remained under 
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attachment until the order of the 5th of 
July 1918 andyin view of the Explanation 
attashed to aestion 64 of the Civil Pro. 
sedure Code, Lala Mal’s olaim for rateable 
distribution was undoubtedly  enforsible 
under that attachment and the sale-deed 
of the 26th of May 1913 is. therefore, void 
аз against the defendant-appellant." 


We are referred on behalf of the 
plaintiff respondent to the Privy  Counoil 
ruling in Mina Kumari Bibi v. Bijoy 
Singh Dudhuria (1), but that 
under the old Civil Prosadure Oode and 
it is argned that if is nob applicable to 
the present oase, The question is one 
whieh was considered by a Fall Benoh of 
the Madras High Court in Annamalai 
Ohettiar v. Palamalai Pillai (2), and in 
that oase tbe deoision of their Lordships 
of the Privy Council was sonsidered, and 16 
was slearly held thatthe Explanation attach. 
ed to section 64 had not materially advanoed 
the benefits of exeeution creditors who had 
applied for rateable distribution. The 
deoision of their Lordships of the Privy 
Qouneil is also quite clear on the point, 
If we apply the ratio decidendi of that 
judgment to the facts of the present case 
it is quite clear that the right of Kundan 
is a right whioh is enforcible not under 
the attashment of the 9th of June 1912 
but under the attaahment by Lala Mal of 
the 20th of June 1913, His rights oannot 
be referred in any way to the prior 
attachment but only to the subsequent 
attachment whioh was also subsequent ta 
the mortgage of the 26th of May 19:3. We 
do not think it necessary to add anything 
to the very sogent reasons to be found in 
the Full Benoh desision of the Madras High 
Court. We fully agree with that deoision, 
and, in our opinion, the decision of the 
Court below was inoorreet. The result is 
that we allow this appeal, set aside the 
deerse of the Court below and restore 
that of the Court of first instanae. The 
plaintiff will have his costs in this Court 


(1) 40 Ind, Cas. 242; 44 О, 662; t P. L. W. 426; 5 
т. W 717 32 M. L. J 426; 21 C, W. N. 585; 21 M. І, 
T. 844; 15 A. L. J. 382; 25 О, L. J, 508; 19 Bom. L, В, 
424; (1917. M. W. N, 478; 441, A 72 (P. O.). 

(2) 43 Ind. Cas. 539; 41M. 266 Е, B.); 22 M. L. T. 
461; 83 M. L. J. 707; (1917) M, W. N. 882; 7 L. W, 
298. 
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and in the lower Appellate Court as againat 
the defendant-respondent, Costa in this 
Court will inslude fees on the higher scale, 


Appeal allowed. 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Ogosg No. 309 
or 19 9 
January 8, 1921. 
Present :—Mr. Justioa Jwala Prasad and ' 
Mr. Justiao Ross. 
MUNI LAL KATARIAR —AP?8LLANT 
versus 
Babu SHASHI BHUSAN RAI AND OTHERS — 
REIPONDENTS. 
Provincial Insolvency Act (III of 1907), ss. 5, 15 = 
Petition for adjudication by debtor—Grounds for 
dismissing petition, 


A debtor applied to be adjudged an insolvent bat, 
his petition was dismissed on the grounds, (1 that 


„һө had allowed a register containing the namos of 


pilgrims allotted to him on partition to remain with 
his brothers ‘2, that Һе had removed his place of 
residence; (3) that he had inserted fictitious amounts 
as debts, and (4) that he had given afalse account of 
his income : 

Held, that none of these grounds was а valid 
ground for dismissing the petition, [p. 849, col, 1.] 


Appeal from а deoiaion of the Distriat 
Judge, Gaya, dated the 20th November 1919, 

Mr, Kailash Patt, for the Appellant. 

Mesers. Murari Prasad and Achalendra Nath 
Das, for the Respondents, 


JUDGMENT, ‚ 

Јули Prasap, J.—This appeal comes to us 
from an order of the Distriot Judge of 
Gaya, dated the 20th of November 1919, 
dismissing an application of the appellant 
for his bsing adjudged an insolvent under 
the Insolveney Aet (Aot III of 1907). 
The petition for insolveney was filed on the 
24th of June 1919, and, after aertain amend. 
ments in order to make the application 
conform to the requirements of the Ast, the 
petition was admitted on the 2nd of July 
1919 and necessary notices under sectjon 
12 of the Ast were issued. The applifant 
was examined on the 15th of November 
1919 and the order of the Court was passed 
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on the 20th of November 
application. 


dismissing the 


The grounds for whieh the learned Dis. 


triot Judge has dismissed the application are 
as follows: (1) that the applicant allowed the 


pilgrim register containing the names of 


pilgrims allotted to him on partition to remain 


with his brothers ; (2) that he removed his. 


place of residence ; (3) that be inserted 
fistitions amounts and dates of some of the 
debts, and (4) that he'gave false assount 
of his present income. 

Nore of these grounds appear tobe valid 
for the dismissal of the application under 
sestion 15 (1) of the Act whioh has been 
relied upon by the Court below. The Court 
has not held that the applioant had no right 
fo make the application in question, In 
fast, the petition filed by him olearly sets 
forth his liabilities for exeeeding Ra. 500 
fixed by seation б, elause (a) of the Aot in 
order to entitle him to make an applieation 
under the Act. The applisant further sup- 
portad his statemsnt in the petition by a 
sworn affidavit, He was, therefore, entitled to 
an adjudisation required by section 5 of the 
Act. No donbt, that section gives certain 
diseretion to the Court to refuse an applioa- 
tion, for the Court is not bound to adjudge an 
applisant insolvent under that seation; but 


there must beolearly mado out a proper oasa 


for the dismissal of the application, namely, 
an abuse of the process of the Court, or a 


deliberate attempt on behalf of the debtor: 
The Court below. 


to defeat the oreditors. 
has not held that the applioant was guilty 
of the aforesaid sharges and, therefore, the 
dissretion used by the Oourt is unwarranted 
and there was no option left to the Court 


but to.adjudge the petitioner an insolveat' 


under sestion 5 of the Ast. 


The first clause of sestion 15 (1), which’ 


entitles the Court to dismiss an application 


when ibis not satisfied with the proof of the- 


right to present the petition or of the servise of 
notice on the debtor, as required by seotion 12, 
sub.section (3), has obviously no applieation 
for tbe right to present tha pstition was 
sonolusively proved in this case and has 
not been found to be otherwise by the Court 
below, and no question of notios on the 
debtor e under sestion 12, sub sestion (3), 
arises in this ease, for the debtor himalf is 
the applisant. As to there having been 
sommitted an ast of insolvency there foan 
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bə no doubt for the petition presented by' 
the applicant himself із an ast of insolvency.” 
The second part of sestion 15 (1) has also 
no applisation, for that clause refers only when 
an applisation is made bya ereditor under 
section 6 of the Ast, Thatelausaisthe only 
one under whioh the debtor might objesi to . 
an adjudisation of an insolvansy by showing 
that he is able to pay his debis or any other 
suffisient eause, Ths grounds referred to by 
the Court balow are not the gronuds for the . 
dismissal of an application but grounds for 
refusing to dissharge the insolvent under sao: ` 
tion 44 of tha Aob, That stage has nob yet - 
been reached. s 

1t is needless to consider in detail the author- 
ities qaoted on both sides. The view taken 
appears to ba in fall accord with that of all 
the Courts of India, vide Bava Jeer Ohstty v. 
Bava Rangasami Ohetty (1), Girwardhart v. 
Jai Narain (2), Golam Rahman v. Wahei 
Ali (8), Berari Sahu v. Juther Mall (4) and. 
Udai Chand Maity v. Ran Kumar Khara (5), 

The result is, that the order of the Court > 
below ia seb aside and the appliaant, who is 
appellant before us, is deslarel an insolvent 
under the Aot. Тае appaal із deareed with 
eosta. 

Rose, J.—1 agree. ii 
Appeal decreed, ` 

(1) 12 Ind. Cas. 618; 36 M. 492; 10 Mb. т, . 
438; (1911) 2 М. W. N. 480; 22 M, L. J, 52. 

(2, 7 Тоа, Cas. 33; 82 A. 615; ТА. L, J. 885. 

(3) 16 Ind. Cas. 470; 16 C. W.N 

(4) 88 Ind Oas. 822; 1 P. L. W. 2 

(8) 7 Ind, Cas, 394; 12 C. L. J. 
213. i 
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PATNA HIGH COURT. 
FULL BENOH. 
$всонр Civic APPEAL No. 1084 or 1918. 

Е January 6, 1921. | 
Present: —Sir Dawson Miller, Ke, Ohiet , . 
Jastiae, Justise Sir B. К. Malliok, Kr., 

and Mr. Justise Buokaill. 
Babu LAL SHAH A Роде — 
4 APPELLANT 
versus 
KADO MAHTO AND oragg3 —DsrFANDANT3 
— RESPONDENTS. . 
Sonthal Parganas Civil Rules, r. 86—Altachinent о, 
property—Sale by judgment-debtor to pay off decree, 
validity of —Suit by purchaser against judgment-debtor, , 
maintainability of —Limitation Act (IX of 1928), Sch. 1, 
Art. 18, applicability of—Execution of decree —Attach.. 
ment of property — Objection, dismissal of—Attachmen 
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et aside— Suit by objector against judgment-debtor— 
Limitation, 

The intention of rule 36 of the Sonthal Parganas 
Qivil Rulesis specifically-and solely to protect the 
Georee-holder ; so that where there has been a bona 
fide sale by a judgment-debtor of property under 
attachment for the purpose of paying off the decree- 
holder, the judgment-debtor cannot question the 
validity of that sale as between himself and the 
purchaser, and a suit for possession of the property 
by the purchaser against the judgment. debtor is not 
barred by the rule. [p. 856, col. 2. 

Where property purchased from a judgment-debtor 
was attached in execution of another decree against 
the judgment-debtor and the purchaser's objection 
was dismissed, but the attachment was subsequently 
Bet aside onthe purchaser satisfying the deoree : 

Held, that a suit by the purchaser for a declaration 
against his vendee, the judgment.debtor," was not 
barred by the fact that the order dismissing his 
objection was not questioned or set aside by a suit 
within the period of limitation prescribed by 
Article 18 of Schedule I to the Limitation Act, 
inasmuch as that Article had no application to the 
facts of the present-case. гр. 856, col. 2.] 

Appeal from a desision of the Deputy Com- 
missioner and District Judge, Dumka, dated 
the 2lst May 1918, affirming a decision of 
the Subordinate Judge, Deoghur, dated the 


27th February 1918, 


ORDER OF REFERENCE ТО А 
FULL BENCH. 

Jwana Рвавар AND ADANI, dJ,—( August 17, 
1920).— The plaintiff is the appellant. He 
brought a suit, ont of whieh this 
appeal bas arisen, in the Court of the бор. 
erdinate Judge of Deoghur, Sonthal Parganas, 
(Title Suit No. 10 0f 1915) under the follow- 
ing sireumstances :— 

The defendant first party, Kodo Mahto, had 
опе anna mul raiyati interest in Mouza 
Barodi, Taluqa Sarawan, and his name was 
entered in the Settlement Record of Rights, 
He mortgaged this property for Rs, 260 to 
defendant sesond party who sold the mortgage- 
deed to defendants third party. The defend- 
ants third party obtained a mortgage-deoree, 
in execution of whioh the property waa 
attached and advertised for sale. 

While the property was under attachment, 
pn the 25th of Maroh 19:3 the defendant 
first party sold the property to the plaintiff 
by a Kobala for Rs. €95 with the objeot 
of satisfying the desree of defendant seacnd 
party and protesting the property from 
Oourt sale. Accordingly, Rs. 276-9.0 was 
deposited in Court by Ohallan, dated the 
26th April 1917, and the deoree of defendants 
third party was satisfied and the execution 
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case was strusk off. 

The defendants third party then instituted 
another suit for other money claims of theirs 
against the defendant first party and attached 
the property before judgment on the 27th 
April 1913. 

The plaintiff then, on the basis of hia Kobala 
of the 25th Maroh 1913, preferred a olaim 
in the exeeution proeeedings of the money 
slaim. His olaim was at first allowed by the 
executing — Court, but was ultimately 
disallowed by the Commissioner in appeal, 
on the ground that the sale was void under 
rule 36 of the Sonthal Civil Rules. The 
plaintiff then paid into Court, on the 10th 
Maresh 1915, Hs, 22823 to satisfy the 
money-deeree of the defendants third party, 
and on the 19th November 1915 he instituted 
ihe present suit for a deelaration that the 
sale of the property to him by defendanta 
first party per Kobala, dated the 25th March 
1913, is valid and not void, as observed by 
the Deputy Commissioner and the Commis- 
sioner in the exeoution elaim oase, He also 
claimed a refund of Hes. 228.2.3 paid by 
him into Court to satisfy the money-deores of 
defendants third party againstthe defendant 
first party. ; 

The olaim of the plaintiff so far as defend- 
ants third party were concerned was вошрго- 
mised during the pendenoy of the snit and 
henee no issue was framed by the Subordinate 
Judge as regards the sonsequential relief for 
the reeovery of Rs. 228.9.3, f 

The suit was, therefore, tried only on the 
issue relating to the deolaration of his title 
to the property in sait on the basis of his 
Kobala. 

Defendant No. 1, the vendor, contested the 
suit. 

The Courts below have dismissed the suit 
on the grounde, (1) that the sale deed was 
invalid; (2) that the suit was barred by 
limitation, and (3) that the relief by way of 
deelaraiion cannot be given, inasmuch ag the 
Speeifio Relief Aot is not in forsee in the 
Sonthal Parganas. The plaintiff somes to thia 
Court in second appeal. 

Tt ia undisputed, and is conoluded by the 
sonsurrent findings of the Courts below, that 
the Kobala of the plaintiff was duly exesuted 
by the defendant on the 25th Магор 1918 
and that the plaintiff paid the eonsid®ration- 
money Rs, 895 and satisfied the mortgage- 
deoree, in execution of which it was advertised 


i ба et 
Vol. LX) 
LAL ВНАНА t, KADO МАНТО, 


for sale. He also subsequently had io pay 
Ra. 228 2 3 to satisfy the decree of the 
defendant No. 8 against the defendant No. 1 

iu exesution of whioh the property was at. 
tashed on the 27th April 1913 subsequent to 
the plaintiff's Kobala. 

: It bas also been found that the plaintiff 
is in possession of most of the properties on 
the basis of the sale. His name has been 
recorded in respest of the mul raiyati right 
in the village and has been recognized by the 
Sub-Divisional Offieer. 

The Kobala of the plaintiff was, therefore, 
bona fide exeouted for valuable sonsideration 
and was given effect to, he being in posses» 
Bion of most of the property. His title to the 
property is, therefore, undisputed, 

The Oourt below aosepts this and says 
that defendant No. 1, the vendor, having 
received the conaiderstion-money is estopped 
from disputing the validity of the sale-deed 
executed by him and that the plaintiff was 
entitled to take this plea as a ground of 
defense in саве of в suit being brought against 
him, but as a plaintiff in the present ease he 
is not entitled to the declaration sued for, 
inasmuch as auch a suit is barred by rule 
36 of the Sonthal Civil Rules, page 87 of the 
Sonthal Perganas Manual, 1911, whioh lays 
down that a judgment debtor whose property 
is under attachment in execution of a deoree 

shall be: inoompetent to alienate or encum-. 
ber the attached property,’ The Courts 
below have construed it to impose an absolute 
inoapacity upon the judgment-debtor to 
. alienate the attached property even for the 
payment of the decree in whioh the property 
was altached. The rule was obviously 
intended to prevent alienstions to the pre- 


judiee of the attaching creditor and certainly. 


it could not possibly have been intended to 
render alienation void for the purpose of 
satisfying the decree of the attashing oreditor 
himself, The hardship of the interpretation 
will be obvious when the property of a 
large value is attached to pay off a nominal 
decree if the judgment-debtor is not permit- 
ted io raise money on that property or to 
alienate a portion of ib to satisfy his debt. 
No doubt, the wording of the sestion is 
different from that in the present Code of 
Civil Pxchedure (V of 1908) but under the 
earlier Codes of Civil Prosedure words more 
stringent than thoss in the Sonthal Civil 
Rules in question were held not to affest 
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the alienation made for the satisfaction of 
the decree in whish the property was 
attashed, Seation 240 of Aot VIII of 1859 
had enacted that alienation "during the 
sontinuanse of the attashment shall be null 
and void.’ The Courts in India always 
held that these words were not to bs taken 
in the widest possible sense as null and void 
against all the world insluding even the 
vendor, but they should be taken in the 
comparatively limited sense and that the 
object was to make the sala null and void 
so far as it was necessary to secure the 
execution of the desree and to prevent only 
sush alienation as would affect the ereditor 
who obtained the attachment. In the oases 
of Anund Loll Doss v. Jullodhur Shaw (1) 
their Lordships of the Judicial Committee 
accepted this as being the true meaning of 
the seotion. Their Lordships further observ- 
ed: "It воша searely be held, in fast it 
was searsely maintained in argument, that a 
sale made to a bona fide purchaser by the 
vendor could be seb aside by the vendor 
himself, The words must, therefore, be read 
with some limitation. . . . s s © © « 
ML . They were intended for the 
protestion of the creditor who had obtained 
exeoution," 


The corresponding section 64 (Aet V of 
1908) in the Code of Civil Prosedure is the 
result of the interpretation put upon the earlier 
section by the Courts in India as well as 
by their Lordships of the Privy Counoil. 
Rule 36 of the Sonthal Civil Rules must also 
be similarly constrned. It does not, there- 
fore, affest the sale in the present case, inas- 
mush as out of the sonsideration-money the 
morigage-desree in whioh the vended property 
was attached, was satisfied. The vendor at 
least cannot take advantage of the rule and 
question the validity of the sale as clearly held 
by their Lordships. 

The Courts below are, therefore, wrong in 
holding that the sale was invalid under 
rule 33 of the Sonthal Civil Rules, 

The next ground upon whish the suit 
has been dismissed by the Courts below is 
limitation, The Courts below have held that 
the Commissioner’s order in the olaim suit 
deslaring that the sale of the property 
was nulland void, was ‘passed on the 19th 

(1) 14 M. I. A. 543; 17. W. В. 318; 10 B. L. В. 
184, 2 Sutlu Р, О, J, 559; 8 Bar, P.O. J. 81; 20 E, R, 
888. 
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November 1914, and that, under Artiole 13 
of the Limitation Aot, the suit should have 
been brought within one year from that 
date. The suit having been brought on the 
20th November 1915, was late by one 
day. ; 

The plaintiff does not slaim “to alter 
or set aside ” the order of the Commissioner, 
and hence Artiele 13 has no application. 
In fast, he will not gain anything by having 
the order set aside. He . simply wants a 
deslaration that the sale was valid, and not 
void. The suit is governed by Article 120 
of thé Limitation Act and is not barred; 
tide Luchmi Narain Singh v, Assrup Koer 
(2) and Koylesh Ohunder Paul Ohowdhury 
v. Preonath Boy Chowdhury (3). The suit of 
the plaintiff ie, therefore, not barred and 
the view taken by the Courts below is 
wrong, 

The last ground upon whioh the suit has 
been thrown ont is, that the Specific Relief 
Aet (I of 1877) is not in foree in Ssnthal 
Parganas and, therefore, the deolaratory re- 
lief songht for by the plaintiff cannot be 
granted. 


In the oase of Satya 
Ohackrararts v. Dwarka Nath Sadhu (4), 
Mulliek and Atkinson, JJ, held that the 
Specific Relief Aot did not apply to the 
Sonthal Parganas. This view was subse- 
quently doubted in the ease of Tekatt Deg 
Narain Singh v. Bhuk Lal Raut (5) decided 
by Contts and Adami, JJ., and it was observed 
that the question whether the Sonthal 
Parganas is a soheduled distrist was not 
eonsidered in the previous oase. There is, 
however, no room for this doubt, inasmush 
as the Sonthal Parganas is mentioned in 
Schedule I, Part З of Ast ХІУ of 1874, seo- 
tion 1 of whish defines " scheduled districts ” 
to mean the territories mentioned in the 
. First Sehedule annexed to that Aot. There. 
fore, the Sonthal Parganas isa seheduled 
district. The view has been recently adopt- 
ed by their Lordships of the Judicial Com. 
mittee in Maha Prasad Singh v. Ramni 


І 2, 9 0. .43 at p. 46; 6 Shome L, R. 87; 4 Ind, Dec, 
W.B 

40. 616; 8 0.1, R. 25; 2 Ind. Deo. (x. P) 887, 
„© 40 Ind. Сав, 174; 2 P,L, 42.819; 1 P.I. W. 


e) 57 Ind, Сав. 196; 2 U. Р, L, В. (Pat) 160; ІР. 
р, T, 699; (1921) Pat. 38, 
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Mohan Singh (6), The operation of the 
Specifis Relief Act has been expressly ех. 
eluded from the Sonthal Parganas by seo- 
tion 1 of the Act. 

The faot that the value of the suit was 
over Rs, 1,000 does not af all affect the 
question. No doubt, under section 2 of Aot 
XXXVII of 1855, read with seation 3 of 
Regulation ПІ of 1872 and section 9 of 
Regulation V of 1903, the General Laws 
and Regulations will apply to the trial of 
suits in the Sonthal Parganas, the value 
of whish exceeds Rs. 1,000. But this, to my 
mind, will not extend the Spesifis Relief 
Aet to such suits when it has been expressly 


exoluded from the Sonthal Parganas. 
Besider, as observed by Mallick and 
Atkinsor, JJ, the Aot is not proprio vigore 


in force in the whole cf British India and 
hence the aforesaid provisions in the Sonthal 
Parganas Laws will not makethe Speeifio 
Relief Aet applisable to suits the value 
of whioh exeeeda Rs. 7,С00, Thus, to my 
mind, the Speoifio Relief Aot does not 
apply to tha Sontbal Parganas whatever 
be the value of the suit. 

The question then arises as to whether, 
apart from the Зревібе Relief Aot, the re- 
liefs contemplated by the Act oan be granted 
in suits in the Sonthal Parganas, Obitty 
and Richardson, JJ., in the cage of Janardan 
Mahato v. Bhairab Ohandra  Mondal (7) 
answered this in the affirmative and held 
that, although the Specific Relief Aot was 
not applicable to the Sonthal Parganas, a 
prayer for specific performance of a contract 
ean be granted upon the prinesiples of 
justice, equity and good conscience. Their 
Lordships, Mr. Justica Mullick and Mr, 
Justice Atkinson, disagreed with thie view 
and held that the principles of the Aot 
which are of a highly teshnieal eharaoter 
cannot ke extended to &looality whieh the 
Government of the sountry has expressly 
deolared to be unfit for the operation of the 
Ast, This view was doubted subsequently 
by their Lordships, Coutts and Adami, JJ., 
in the баке Tekatt Deg Narain Singh v. 
Bhuk Lal Raut (8) referred to above. Their 
Lordships observed that, as the value of the 

(6) 25 Ind. Cas. 45); 42 О, 116 at р, 145; "n W. 
N. 994, 16 M. L. T. 10€; (1914) M. W, N. 11. 
W.619; 200. L J, 231; 27 M. L. J. 455; DI L. R. 
824; 41 I. A. 197 (P. 0.). 

47) 80 Ind, Сав, 865, 
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suit was over Rs. 1,000 the Code of Civil 
Prosedure of 1859 applied to the suit under 
which declaratory reliefs could be granted 
subjsot to the sondition that there were oir- 
oumatanoes whioh might justify the grant of 
consequential reliefs aud henee, before 1877, 
snoh reliefs were maintainable in the Sonthal 
Parganas irrespective of the Speoifis Relief 
Aot. No doubt, that case was distinguish- 
able in that there was a prayer for an in: 
junetion ав а sonsequential relief. But the 
aforesaid observation is certainly sontrary 
to the view expressed in the earlier sase 
ofa Division Bench of this Court referred 
to above, It is, therefore, necessary to son» 
sider this in some details. 


The history of sestion 15 in the Civil 
Prosedure Code of 1859 is given in the 
judgment of their Lordships of the Judi. 
oial Committee in the ease of  Sírimathoo 
Moothoo Vijta  Hagoonadah ^ Kolandapuree 
Natchiar v, Dorasinga Teyar (8). It was 
first introdused in this oeountry in seotion 
19 of Aet VI of 1854. The provision is 
preoisely in the same words as the English 
enactment, 15 and 16 Viot., c. 1&6, sestion 
$0. In the opinion of their Lordships, ex- 
pressed at pages 178 179, no  sush power 
was possessed by the Courts in India be: 
fore that. The trial of suits cf value ex- 
cecding Rs. 1,000 in the Sonthal Parganas 
is regulated by the Code of Civil Prosedure 
for the time being in foros, Непве, а 
right to obtain merely deslaratory relief 
existed in such a suit in the Sonthal Parganas 
under seation 15 of Act VIII of 1859, with. 
out granting sonsequential relief. If the 
present snit were governed by the Civil 
Prosedure Code of 1852, the plaintiff in 
the present oase would certainly be entitled 
to the deelaration of his title to the land 
in suit, inasmuch as he was entitled to 
ask for sonsequential relief for the pos- 
session of some of the properties in suit 
of which he was out of possession, as held 
by the Subordinate Judge. Assording to 
the learned Subordinate Judge  oonse- 
quential relief sould have been given to 
the plaintiff if he had asked for it and 
paid proper Oourt-fee. The condition laid 
down in the aforesaid desision cf their 

» z 


(8) 2 T, A. 189 at p. 16; 15 B. L. R. 83 (P. 0.); 28 
ЖМ. B.-314 8 Sar. P, C. J. 456. 
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Lordships of the Privy Oounsil at page 
187 of the report, fora deolaratory deoree, 
that there should be “a right to sonse- 
quential relief capable of being had in the 
same Court or in certain oases in seme 
other Court", is fully satisfied in thia ease. 

The plaintiff, no doubt, aetually prayed 
for consequential relief in this case, namely, 
fo recover Es. 228-2-3 from the defendant 
3rd party, but this relief was not actually 
tried, inasmuch as the claim for money was 
compromised between the plaintiff and the 
defendant No. 3 during the pendensy of 
the suit and the oase proseeded only upon 
the declaratory issue. If the suit воша 
still be regarded as a suit for reeovery of 
money on deslaration of plaintiff's title to 
the property in suit, the question whether 
declaratory relief could or sould not be. 
given in the Sonthal Parganas would not 
arise. Bat this is doubtful, inasmuch as the 
claim for money was finally settled bet- 
ween the parties and the sonsequential res 
lief ceased to exist thereafter. This may 
also be gathered from the aforesaid вазе of 
the Privy Counail, 


The plaintiff is entitled to his deoree 
only if the right to a declaratory decree 
created in the Sonthal Parganas by sestion 
15 of the old Code of Civil Procedure воша 
still be deemed to be in forse in that 
territory. Ssstion 15 of Aot VIII of 
1859 was deleted from the subsequent Code 
of Civil Prosedure, and instead the Spe»ifis 


Relief Aot (I of 1877) was introdused 
with moro oaomprehensive and detailed 
provisions relating to specife reliefa, 


Now, under this Ast declaratory reliefa oan 
be given in British Indi, exoept the 
ssheduled districts, of whieh the  Sontha] 
Parganas is one, The new Oode of Oivil 
Prosedure is now in forsee in the Sonthal 
Parganas by virtue of seotion lO of Aot V 
of 1903 and seotion 155 of the Code of 
Ое Proeedure (Act V of 1908).. Aet 
VIII of 1859 is no longer in forse in the 
Sonthal Parganas. The new Code of Civil 
Prosedure doces nit make provision for 
declaratory desrees. Thus, although at one 
time declaratory deorees sould be made in 
suits in the Sonthal Parganas, it is doubtfal 
whether they oan be made now, 


The Sonthal Parganas was taken ont of 
the purview of the General Laws on aesount 
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of the uneivilised condition of the people 
of the Pargans, as is stated in the pre- 
„amble of Act XXXVII of 1855, In 1859, 
it was considered fit toreseive the benefit 
of deslaratory desrees, and there is no reason 
why it should not be eonsidered fit to воп, 
tinue to exereise that right now. There 
does not, therefore, appear to be the inten- 
tion of the Legislature to take away this 
relief, But if the law, as it at present 
stands, makes it impossible to sonstrue it 
in favour of the right having been son- 
tinued, the intention of the Legislature 
will be of no avail. Their Lordships, 
Chitty and Rishardson, JJ., would extend 
the prinsiples of the Specifio Relief Ast to 
the Sonthal Parganas on grounds of justice, 
equity and good sonssiense, vide Janardan 
Mahato у. Bhairab Ohandra Mondal (7). But in 
fase of the express exelusion of the Speoifio 
Relief Aet from the Sonthal Parganas, and 
in view of the deelaratory reliefs being а 
spesial mode. of relief introduced reoently 
in England and in this sountry, it is 
doubtful whether the considerations of 
equity, justise and good sonssience would 
entitle a Court to grant the reliefs in that 
losality without any legislation. 


The point is not free from difficulty and sages 
of this nature are frequently arising in the 
Sonthal Parganas. There has been difference 
of opinion among the learned Judges of this 
Court as well as of the Caleutta High Court. 
We, therefore, consider it nesessary to refer 
this ease to the learned Chief Justice for 
sonstituting a larger Benoh for the decision 
of the points involved iu this ease. 

The points referred to are as follows: 


(1) Whether a Court in the Sonihal 
Parganas ean refuse to grant a deslaratory 
deeree in a suit the value of which exeeeds 
Rs. 1,000 simply besause no sonsequential 
relief is prayed for ? 

(2) Whether an alienation of а property 
under attashmeet of a Civil Court deoree 
made by a judgment-debtor for the purpose 
of satisfying the olaim of the attaching 
ereditor is invalid under rule 36 of the 
Sonthal Civil Rules ; and can the judgment- 
debtor be permitted to question tbe validity 
of the purshase made by the vendee for 
bona fide and valuable consideration? 


and 
(3) Whether Article 13 of the Limitation 
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Ast applies to the present suit for deslar- 
ation of title based on а deed already held 
to be invalid in exeeution proseedings, no 
prayer to set aside or vary the order of the 
exeouting Court being made Р : 





Messrs. S. M. Mullick, J. Prasad and 
N, N. Sen, for the Appellant. ` 


JUDGMENT.—Thia ease oame before а 
Division Benoh of this Court on appeal 
from a desision of the Deputy Commissioner 
and District Judge of Dumka, dated the 
Yist May 1918. The facts in the oase 
may be shortly stated. The defendant 
first party, Kado Mahto, was the proprietor 
of а one-anna share in Mauza Barodi which 
he mortgaged to the defendants seaond party, 
who in turn assigned their mortgage to 
the defendant third party, Kali Charan 
Sahu. Kali Gharan then got a deeree on 
the mortgage-bond and attached the pro- 
perty in suit, On the 25th Marsh 1913, 
whilst the property was under attashment, 
Kado Mahto, the original proprietor, sold 
the property to the plaintiff for the sum 
of Rs. 895. That sale was made witha 
view to satisfying the deeree obtained by 
Kali Charan and oconrejuently to avoid 
the sale of the property, Oat of the pro. 
eeeds of the sale to the plaintiff, the 
desretal amonnt under the mortgage-deeree 
was paid into Court on the 20th April 
1913 and the exeoution-case was aceord. 
ingly strusk off, Kali Oharan, it appeared, 
had a further olaim against tho defend. 
ant first party, Kado Mahto, and he 
instituted a suit to recover the amount 
due, and before judgment attashed the 
same property on the 27th April 1913. 
If the sale made to the plaintiff by Kado 
Mahto was valid and subsisting, it followed 
that the attachment of the property by 
Kali Charan for a debt due from Kado 
Mahto was not a valid attashmentand the 
plaintiff thereupon entered an objeation to 
the attashment made by Kali QOharan. 
His objection was, in the first instance, 
allowed by the Deputy Collestor and that ' 
the Collector, 
But on appeal to the Deputy ‘Commi. 
sioner the deeision was overruled and ghat 
desision, whioh went on revision to the 
Commissioner, was upheld. The ground 
upon whioh the objection to the attach. 
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ment was dismissed by the Deputy Com. 
missioner and the Commissioner was tbat, 
under rule 36 of thé Sonthal Civil Rules, if 
is provided that, where property is attash- 
ed in prossedings before the Courts men- 
tioned in those rules and the attashment 
is published in the manner dirested there- 
‘after, the judgment-debtor shall be ineom- 
petent to alienate or ensumber the attached 
property, The plaintiff, having failed to 
get the attachment set aside, in order to 
stay the sale of the property, was compelled 
to pay into Court the amount of the decree 
for whish Kali Charan had sued. He 
accordingly paid into Court the eum of 
Rs. 228 and some odd annas in order to 
satisfy the alaim of Kali Charar, and that 
elaim having been satisfied, all further pro- 
eeedings in that suit eame to anend with 
the result that the property was released from 
attachment. The plaintiff, considering that 


he was aggrieved by having had to pay . 


into Court the sum of Rs, 228, and cone 
sidering further that there was some sloud 
east upon his title by the desision of the 
Sonthal Parganas Court, brought the present 
suit elaiming а deslaration that the sale 
by whioh he purehased the property from 
Kado Mahto on the 25th Maroh 1913 was 
a valid and subsisting sale and not void 
as stated in the exeoution-claim. He 
farther olaimsd, as sonsequential relief, the 
payment back from Kali Oharan of the 
sum of Rs. 228-2-3 whish he had paid into 
Court to satisfy the latter’s slaim, He did 
not elaim possession of the property, although 
it was found by the lower Oourt that he 
was out of possession of a portion there. 
of. 

When the ease came before the Sub. 


ordinate Judge he dismissed the claim on - 


various grounds. First of all, he desided 
that the Kobala under whioh the plaintiff 
elaimed was not valid, besause a sale, such 
às that under whioh the plaintiff claimed, 
he considered was void under rule 36 of 
the Sonthal Civil Rules, He further eame to 
the sonelusion that the suit was one in 
' the nature of a suit to set aside a deoi- 
sion or order of a Civil Court in any pro. 
eesding other than a suit and that it was 
governed by Artisle 13 of the Limitation 
Ast, and, as the snit had been instituted 

ore than one year after the date when 
the xeeation-ease in whish the plaintiil’s 
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objestion had been made and desided, he 
thought that the suit was barred by Limita. 
tion. The learned Subordinate Judge also 
same to the conclusion that the Spesifie Relief 
Aot was not in force in the Sonthal Parganas 
and that a suit claiming a deolaration in 


the terms stated in the plaint was bad in 


law. 

That déeision was affirmed upon appeal to 
the Deputy Commissioner. 

The matter then same before this Court 
and, in & sonsidered judgment, the Court 
ваше to the eonslusion that the reasons 
given by the lower Appellate Court for 
its decision sould not stand but as it 
thought the points were not free from 
diffenlty and were frequently arising in 
this Court it referred the matter to a 
Full Bench fordetermination. The points of 
law whish have been raised for our deter- 
mination are,— 

(1) Whether а Court in the Sonthal 
Parganas oan refuse to grant a 
declaratory decree in a suit, the 
value of which exeeeds Rs, 1,0С0, 
simply because no consequential 
relief is prayed for? 

. (2) Whether an alienation of a property 
under attashment ofa Civil Court 
decree made bya judgment-debtor 
for the purpose of satisfying the 
elaim of the attaching oreditor is 
invalid under rule 33 of the 
Sonthal Civil Rules; san the judg- 
ment-debtor be permitted to 
question the validity of the 
purchase made by the vendee for 
bono fide and valuable consideration? 


and 
(3) Whether Article 13 of the Limitation 
Act applies to the present suit 
for deslaration of title based on 
a deed already held to be invalid 
in exesution proseedinge, по 
prayer to set aside or vary the 
order of the exeouting Court being 
киче the first point, it 
With regard to the first point, if was 
urged by tho learned Vakil on behalf o 
the appellant that this is not a suit merely 
for a deelaration because what is asked 
for ia not merely a declaration of the validity 
ofhis purchase but consequential relief in 
the nature of & claim to recover bask 
Rs. 228 paid into Court in the exeeution 
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proceeding in the previous snit. So far as 
that is sonserned, that portion of the claim 
had been settled before the sare саше to this 
Court and, therefore, there is no consequential 
relief any longer claimed inthis suit and, 
sonsequently, it becomes unnecessary for the 
Court to deal merely with the question of 
the declaration, unless it is satisfied that this 
is. the class of case in. which а deelaraticn 
ought to be granted apart from any conrequep- 
tial relief sought. As it appears, however, 
that the plaintiff is out of possession of 
some portions of the; property he now 
asks that his plaint may be amended 
by claiming that he may be put in possession 
of that part in respeot of whieh he has 
been held to be out of possession and he has 
deolared his willingness to payan ad valorem 
Court-fee upon the valuation of the property 
as stated in the plaint. That being во, it 
follows that the elaim should not be treated 
as one coming under the 
Aet and asking merely for а declaration of 
title withont any oonsequential relief, In 
the eireumstanoer, therefore, the first question 
submitted to us does not really arise, beaause 
this being a ease asking not for a declaration 
of title only, but also for sonsequential relief, 
there can be no donbt as to the juriediotion 
of the Court. 

. With regard to the seeond question, it is 
unnecessary to deal with this at any length, 
The judgment of the Court which referred 
the matter to us has dealt at some length 
with this point and we are entirely in agree- 
ment with the conelusion arrived at by them. 
That cone]usion is based upon a decision of 
their Lordships of the Privy Counoil in the 
ease of Anund Loll Doss v, Jullodhur Shaw (1), 
which dealt with the effeot of seolion 240 of 
Act VIIl of 1859, where the words were, if 
anything, more stringent than the worda uced 
in rule £6, of the Sonthal Civil Rules, The 
words in seetion 240 of the 4 ot of 1959 were 
that, an alienation during the continuance of 
the attachment shall be null and void. Their 
Lordships in that саға observed: “It воша 
searcely be beld, in fast it was scarcely 
maintained in argument, that a sale made to 
a bona fide purehaser by the vendor could be 
set aside by the vendor himeelf. The words 
must, therefore, be read with some limitation 
'.» Thes were intended for the protestion 
ofthe ereditor who had obtained exeention," 


Although that desision is not & deeision upon 
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the partisular rule in question, there can be 
no doubt that the prinsiple there applied 
applies with equal, if not greater, forse to 
the precent case and, looking at the rule as 


.ib stands, we have no "doubt whatever that the 


intention of that rule was specifically and 
solely to protest the deerea-holder, Where 
there has been а bona fide sale by the judg.. 
ment-debtor of the property for the purpose 
of paying off the deeree-holder, then it does 
not lie in the mouth of the judgment-debtor 
to question the validity of that sale as between 
himself and the purchaser. 

With regard to the third question snbmitted, 
whether Articole 13 of the Limitation Act 
applies to the present suit, we consider that 
that Artiele bas no applisation. The suit 
is not one in effect to set aside the decision 
ofthe exeouting Court nor is it neaessary that 
that decision should be set aside before the 
plaintiff is entitled to institute the present 
suit, АЦ that was desided in the exesution 
proceedings wae, that the attachment should 
not be ret aside. That was the desision. 
Insidentally the Court had to some to the 
eonelusion that the purchase made by the 
present plaintiff was not a valid purehase, but 
that attachment has subsequently been set 
aside by payment into Court of the amonnt 
due to the deeree-holder and, therefore, in во 
far as that deeision had any binding and 
valid effect, it is quite nnnecessary for 
present purposes that the order therein made 
should be set aside at all nor indeed does the 
plaintiff seek to have it set aside, So far as 
his olaim for the Rs, 228 із eonoerned, it 
might have oreated a diffionlty on that point. 
Bat that has already been settled and, there 
fore, we are no longer ecnoeerned with thaf, 
but it is perfectly alear to our minds that the 
present suit for а declaration is in no way 
barred by limitation merely by reason of tke 
faot that a suit to alter or set aside the deoi- 
Bion or order of the Civil Court in any other 
preceeding in the suit under Artiele 13 cf 
the Limitation Aet is barred within ore 
year. Asalready stated, the present is not 
such a suit, nor is it necessary that eneh 
a euit skonld be brought as a sordition 
precedent to the present suit, In cur opinior, 
this appeal cought to Бе allowed with soats 
to the appellant before the Triel Court And 
the lower Appellate Court, but аз mo one 
appeared for the respondents in tke High 
Oonrt there will be no order as to sosts 
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either in this appeal or in the appeal before 

the Division Benoh. The appellant will be 

entitled to a deslaration of his title to the 

property in suit and an order for possession 

of that portion of the property of whish he 

has been found by the lower Courts to be out 

of possession, This deoree will not be exeout- 

ed untilthe appellant has paid the Court. 

fee appropriate toa suit elaiming a conse. 

quentia] relief in the nature of possession. 
The deficit under this head he has reokoned* 
at Rs. 193, This matter may be referred to the 
Stamp Reporter to sheck and report thereon. 
The plaint will be amended by adding thereto 
a prayer olaiming confirmation-of possession, 
or if he should be found ont of possession 
then that possession should be granted to 
him. Let the plaint be amended scoord- 
ingly, 

Appeal allowed. 


ALLAHABAD HIGH OOURT. 
Oivie Revision No. 154 or 1919, 
November 16, 1920. 
Fresent:—Mr. Justice Piggott and 
Mr. Justiss Walsh, 
KANHYA LAL—Derexpant— 
PETITIONE &— ÁPPELLANT 
versus 
Fin JAGANNATH PERSHAD. 
HANUMAN PERSHAD, TAROUGH 
JAGANNATH PERSHAD-—PLAUNTIFF— 
з RESPONDENT. 

Civil Procedure Code (Act V of 1908), в, 115, Sch, 
Il, para, 15—Arbitration—Order of reference Objec- 
tion to validity of reference—Revision—Material 
irregularity. 


After an order of reference to arbitration, it is 
too late for either party to object to the form of the 
„proceedings anterior to the reference or to the form 
of the issues [p. 858, col. 1.] ` 

Where after the submission of an award the 
Court reverses the order of reference to arbitration 
and gets asile the award on the sole ground of some 
supposed defect in the order of reference, it acts 
with material irregularity in the exercise of its 
jurisdiction within the meaning of section 116 of the 
Civil себе Code. [р. 859, col. 1.] | 

Civil revision against the order of the Sub. 
ordinate Judge, Oawnpore, dated the 16th of 
September 1919, 


The Hon’ble Dr. T, B, Sapru and Messrs. К. 
N. Katju and D. О, Banerji, for the 
Appellant. 

Messrs. B, E. O’Oonor and Badri Narain, 
for the Respondent. 

JUDGMENT. 

WaLsH, J.—In this oase a suit was 
brought in the Court of the Subordinate 
Judge of Cawnpore by a firm named 
Jagannath Prasad, ete., against one Kanhya 
Lal, who was alleged to be 22 years of 
age, for damages fcr non-delivery of goods, 
The defendant alleged infancy, «and a written 
statement was filed upon his behalf by one 
Laehmi Narain in which the sontrast was 
denied, and the defenses of infaney, and 
of wagering were set up. Issues were 
settled by the Judge on the 9th January 
1919, The question of the defendant's 
minority was separately tried, and was 
desided against him in Marsh, When the 
day for the trial, in May, arrived the 
parties desided to refer their dispute to 
arbitration, and the issues whioh had been 
Struck were, by order of Court, referred 
to an arbitrator, who made an award on 
the 23rd June in favonr of the defendant, 
holding that, although the defendant was of 
age, there had been no contrast, and dismiss. 
ing the suit, ‹ 

On the 25th June the plaintiff filed 
objections in the Court of the Subordinate 
Judge praying that the award be set aside. 


.These objestions alleged, (1) Fraud and 


oollusion between the defendant and the 
arbitrator, and necessarily, therefore, mis- 
sondust by the arbitrator; (2) Failure by 
the defendant to file & written statement 
of his own after the desision against him 
as to bis age, and (3) Further trampery 
complaints of the nature of missonduot 
against the arbitrator not necessary to 
partisularize bere. 

On the 16th of September, in spite of 
the fact that the defendant had adopted 
the written statement of Lachmi Narain, 
and that the issues originally settled had 
been expressly referred to the arbitrator 
by the Court, the Subordinate Jndge held 
that the absense of a further written 
statement by the defendant invalidated the 
reference and the arbitration, and that, 
therefore, the award was invalid, and he 
set it aside. The defendant now applies 
to this Court in reyision to quash the order, 
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and an objestion is rai-ed to the jurisdistion 
of this Court to interfere. This objec-ion 
gives rise to a teohnioal question of some 


diffieulty. 
The desicion of.the Subordinate Judge 
ia clearly indefensible. The ground upon 


which he has interfered ia no ground at 
‘all for questioning either the arbitration 
proceedings, or the award. Both parties 
.were bound by the order of reference as 
to all matters sovered by it, ineluding 
the pleadings as thay then stood, and the 
issues as seitled. After the order of re- 
ference, it was tco late for cither party to 
object to the form cf the proseedings 
anterior to the reference, or to the form 
The defendant oould not 


of the issues. 
have done so himself, and the plaintiff 
had less ground, if porsible, than the 


defendant for objesting to the absense of 
a fresh written statement as the prejudice, 
if any, would affect the defendant alone. 
The ground upon whioh the learned Judge 
has soted is, in fact, an objestion to the 
desision of the arbitrator in the guiee of 
an objestion to the proceedings of the Trial 
Court, and the desision of the Subordinate 
Judge amounts to a reversal of the order 
of reference passed by the same Court, 
without any shanga in the sireumstances, 
except the execution of the order by the 
holding of the arbitration and the making 
of the award. In other words, it-is equi- 


valent to an order refusing to stey the 
suit where there has been not only an 
agreement, but ап order to refer to 
arbitration. 1% is not so in termr, other- 


wise it would be appealable under gestion 
104. 

In the course of the argument, we were 
referred to the case of Ghulam Khan v. 
Mohammad Hassan (1), the leading authority 
in the Privy Council on Arbitration Law 
as laid down in the Civil Prosedure Code, 
and to that of Lutawan v. Lachia (2), a Full 
Bench deoision of this High Court reported in 
12 Allahabad Law Journal 57. In both oases 
a decree bad been paeeed in accordance with, 
end not in excess оѓ, ао award, so that the 
point to be decided differed from the question 
now raised. lt is necessary, therefore, to 


(1) 29 О, 167 (P. O.);60. W. N. 226; 99 I. A. 51; 12 
M L J. 77; 4 Bom. L, R, 161; 8 Sar. Р. О. J, 154; 25 
P. R. 1902. 

(2) 81 Ind, Cas, 969; 12 А, L. J, 57; 86 A, 69. 


examine the prinsiples established by those 
oases, whieh are, of sourse, binding upon us. 
The'r Lordships point out that the Code 
deala with arbitrations under three heads. 
Only the first of these need soneern us, 
namely, where the parties to a litigation 
refer to arbitration any matter in the 
suit, so that all proceedings are under the 
supervision of the Trial Court. Subjest to 


. that, an arbitrator hasa free hand. If he 


proseeds regularly, and desides the matters 
referred to him and no othere, he may 
make any error of law or fast with re- 
ference to the matters astually in dispute 
without power of redress to any , party, 
and if the award is duly made and an 
application to set it aside is refused by 
the Trial Oourt, that Court has no option 
but to pronounce a deoree іп aosordance 
with it. Against such desrse there is no 
appeal. Tarning to Sobedule II of the 
Code, paragraph 15 provides the grounds 
upon which an award may be set aside. Sinea 
the caso of Ghulam Kkan v, Muhammad 
Hussan (1) (supra) was desided, the words “or 
being otherwise invalid” haye been added, 
withont in any way affecting thedesision cr 
the reasons given by their Lordships of the 
Privy Couneil But reasoning mainly from 
that expression the Members of the Fall Baneh 
in Lutawan v. Lachiya (2) were unanimous 
in saying that the original Court, and no 
other, should deside any objections to the 
award on the ground of invalidity from 
ary saure whatever. That is to say, the 
“otherwise invalid" must not be construed 
as e usdem generis with what has gone 
before it. Accepting to the full that son- ` 
struction, ib is necessary to point out that 
some limitation must be plased upon the 
words so sonstrued. They cannot mean 
that a deeision merely adopting an idle 
or wanton objection, however absurd and 
irrelevant, would be a decision of “invalidity 
from any cause whatever.” We think the 
meaning to be put upon the language of the 
Fall Benoh is, that the desision must be a real 
deeision of some ground, no matter what, 
which,if it existed,would invalidate an award. 
In fact, paragraph 15 prescribes and delimits 
the  jurisdiation of the original Court; 
"No award,” it says, “shall be set aside 
except, etc.’ The ground taken and adopt- 
ed in the desision of this case is no ground 
affecting the validity of the award at all, 
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It is merely a: deoision that the Court 
ought not to have referrred. Is that a 
matter affeating the validity of the award 
onse the dispute has been referred ? On 
this point their Lordships say [Ghulam 
Shan v. Mohammad Hassan (D] "ín esses 
falling under Head I” (as this oase now 
does) "the agreemeent to refer and the 
applisation to the Court founded upon 16 
must have the soneurrense of all parties 
concerned and the astual reference is the 
order of the Oourt, So that no question 
‘can arise as to the regularity of the pro- 
ceedings up to that point.’ The desision 
before us in faot questions their regularity, 
and ів. based-upon it. It appears, there- 
fore, to us that the Judge has travelled 
-outside his jurisdiction as expounded by 
the Privy Counoil, without. desiding any 
ground in any way -affeoting the validity 
of the award, In the ordinary way. revi- 
sion would, therefore, lie, The Privy Couusil, 
however, have pointed out in Ghulam’s case 
(1) that in oases where an attempt is 
made to review, or avoid the decision by 
arbitration on the merits, revision is more 
objectionable than an appeal, besause the 
finality of the award would be open to 
question. But in Ghulam's case (1) they took 
pains to explain that the applisation in 
revision was avowedly an application to 
set aside the award, and also (page 186) 
that the Judge in the original Oourt had 
not ‘exercised a jurisdiction not vested in 
him by law, or failed to exercise his 
jurisdietion, or sted in. the exercise of 
his jurisdistion with material irregularity. 
In our opinior, tbe Judge in this case 
had no jurisdiction to reverse the order 
of reference, whish he has in substanse 
done, and in ,setting aside the award on 
the sole ground of some supposed defeot in 
the order of reference, which was irrelevant, 
he has asted with material irregularity. 

We have taken pains to make the posi- 
tion clear, as, although the result of our 
order will be to restore to the award that 
finality which the Legislature intended, it 
must not be supposed that we dasire to 
depart, or have inany way departed, from 
be prinsiple of inviolability which attashes 
o detésions, either upholding or rejest- 
ing objestions under paragraph 15, when 
they are in faot desisions upon real objestions 
of invalidity to the arbitration prossedings 


and award. 

The order of the Crurt іє, that the 
order of the Subordinate Judga of the 
20th September 19,9 be set aside, and the 
application to have a deeres passed in 
accordance with the award be restored to 
the file of the Court to be dealt with 
according to law. The plaintiff must pay 
the costs in this Court and of the proceedings 
in the Court below. 

Pieaorr, J.—1l agree that the order aom. 
plained of is quite unsusiainable, and 1 am 
slearly of opinion that tbe cetendant must 
be allowed some legal тєп өсу against it 
во that the only proper erding to the anit, 
necessarily, is a Oteree ditmissing the same 
in accordance with the award of the arbi- 
trator. The diffenlty which has been dis- 
cussed in the judgment cf my learned 
brother, strikes me as in substance a ques. 
tion only of procedure, 1 baye mycelf 
long inslined to the view that, urder the 
present Code of Civil Procedure, the inten. 
tion of the Legislature was to impose a 
somewhat stri:gexrt limit on the revisional 
jurisdiotion of this Oourt by the neg of 
the words, ару ease which has been de. 
aided,” in section 115, bnt at the same 
time to open a wide door of relief to 
litigants who have been prejudiced by errors 
of procedure on the part of the Trial 
Courte by means of the provisions of 
sestion 105 І certainly think that those 
Hon'ble Judges who are disposed to accept 
the more rigid view of the effeot of sec 
tion 119, to whish I have above referred 
ought to Le prepared to give a very liberal 
interpretation to the worda "affesting the 
decision of he ease” in seation 105, Possibly 
if I were certain that my own individual 


view in this matter would prevail, not only 


at this síage but throughout this partioular 
litigation, I might be dispored to hold that 
the proper sonrse for the defendant was 
to wait for the final deeree of the Trial 
Oourt and to challenge the order setting 
aside the award in his memorandum of 
appeal, in the event of the sui ending in 
в decree against him. 1 am sware, however 
that there is considerable вог fliet of jndioial 
opinion over the interpretaiion of the words 
affesting the desision of the case” jn sen. 
tion 105, Civil Procedure Ccde, ard I 
certainly think it would be unjust tc ihe 
defendant if he were to failin the present 
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applieation by reason of any doubts I might 
- entertain as to the .sapplionbility of this 
Conrt’s revisional jurisdistion and later on 
be deprived of his remedy by way of appeal 
on аввоппё of any judisial opinion regarding 
the operation of section 105 of the same 
Code. For these reasons, subjeot only to 
this reservation, that I do nct stand oom- 
mitted to the proposition that an order 
like the one here complained of sould not 
be challenged in а petition of appeal under 
sestion 105, I sonour in the order whish has 
been passed. 
Order set aside, 


OALOUTTA HIGH COURT, - 
APPEAL FROM APPELLATE Decare No, 2148 
or 1917, 

May 18, 1920. 
Present:—Sir Asutosh Mookerjee, KT., 
Acting Ohief Justice, and Justice 
Sir Ernest Fieteher, KT. 
BHARAT CHANDRA DEB AND orgers— 
DerenDaNtTs—APPELLANTS 
versus 
RAM SUNDAR CHOWDHURY— 


PLAINTIFF, AND OTHER8— RESPONDENTS, 
Limitation Act (IX of 1908), Sch I, Arts, 47, 142— 
Order awarding possession under section 145, Criminal 
Procedure Code, made without jurisdiction—Suit to 
recover possession — Limitation applicable. 


Where in a proceeding under section 145 of the 
Criminal Procedure Code an order is made awarding 
possession of immoveable property, but that order 
is made without jurisdiction, a suit to recover posses. 
sion is, as regards limitation, goverened by Article 142, 
and not by Article 47, of Schedule I to the Limitation 
Act. [p. 862, col. 2.] 

Appeal against the decree of the Addi. 
tional Subordinate Judge, Sylhet, dated the 
8th of June 1917, modifying that of the 
Мапа, Additional Court, at BSunimgunj, 
dated the 4th of Dscember 1916. 


FAOTS appear from the judgment. 

Babn Birendra Ohandra Dey, for the Ap. 
pellants,— The facts of the oase are briefly 
these, The suit was for resovery of posses- 
sion of seven plots of land on declaration of 
plaintiff's title thereto, There was а pro. 


. party жопа. remain 


seeding under section 145 of the Code cf 
Criminal Proeedure between the parties with 
regard to all the plots in suit, in whioh the 
defendants were the first party and the 
plaintiff was the resond party. On the 
14th Ostober 1£09 the parties had entered 
into а deed referring their dispute , under 
section 145 case and also other matters to the 
arbitration of five Pleaders. In the deed it 
was provided, amongat other things, that the 
defendants first party were to reap the stand- 
ing erops and take possession of the tame. 
On the basis of these provisions, the Magis- 
trate, on the 15th October 1909, made .an 
order to the effeot that the defendants firat 
in possession, The 
present suit was inetiluted on the 23rd 
November 1915. The learned Munsif held 
‘that the suit having been instituted more 
than three years after the date of the 
order of the learned Magistrate in 
the section 145 ease was barred under 
Article 47 of the Indian Limitation Act, On 
appeal by the plaintiff, the lower Appellate 
Court held that the sompromise referring 
the dispute to arbitraticn, when brought {o 
the notice of the Magistrate, ousted his juris. 
distion and, therefore, the order of the learned 
Magistrate waa wlira vires. The learned 
Judge ia -that view of the oase held that 
the suit was not barred under Article 47 of 
the Indian Limitation Aet and deereed the 
suit accordingly. The defendants Nos, 2, 
3 and 8 have, therefore appealed to this. 
Court, My contention is that, under Article 
47 of the Indian Limitation Aot, a person 
bound by an order under ceation 145 of the 
Code of Criminal Procedure has to sue fcr 
poreession within three years from the date 
of the Megistrate’s order. The question 
that would consequently next, arise, therefore, 
would be wkether the order of the Magistrate 
was binding onthe parties, Here the Magis- 
trate’s order was passed on the admissions 
contained in the deed referring the dispute 
to ihe arbitrators and was, therefore, legal 
and valid, Even if the Magistrate’s order 
be held to be not warranted by the provisions 
of reotion 145, olanre (4), the order at most 
would ke illegal and not a nullity. The 
Magisirate had jurisdistion to institute the 
proceedings under section 145 and if, instead 
of drepping the preceedings under the oir. 
sumsisneer, the Magistrate passed an order 
in favour of tke d«fendanis first party he 
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aated illegally in the exersise of his juris- 
dietion. The order must be without juris- 
diotion in the striet sense of the term 
and not in the loose sense in which it is 
used for the purpose of section 15 of the 
Oharter Ast. Refers to Paladugu Parasura- 
mayya v. Valli Bamachandradu (1), Yar 
Mohammad Saha v. Hayat Mohammad Saha 
(2), The Magistrate’s order though illegal 
ia valid and binding on the parties, until 
Yeversed by a superior Court. Refers to 
Mungul Pershad Dichtt v. Отба Kant Lahira 
Chowdhury (3). Here the order, even son- 
ceding the same to be illegal, was not seb 
aside by any superior Courtand ia, therefore, 
binding. on the parties, The suit having 
been brought more than six years from the 
date of the order by the Magistrate ie, 
therefore, barred by Artiele 47 of the Indian 
Limitation Act, 

Babu Hemendra Kumar Das (with him 
Babu Jotindra Mohon Ohoudhury), for the 
Reepondents.— The appeal is sonoluded by the 
findings of faot. The fast that the matter 
was settled by the arbitrators was brought 
to the notise of the Magistrate before the 
passing of the final order. Bat, therefore, the 
effect of that in doing away with the dispute 
which was the subject-matter of the prooeed- 
ings under sestion 145 was not aonsider- 
ed by the Magistrate which he was bound todo. 
Refers to olause (5) ofseotion 145, Criminal 
Procedure Code. The oases referred to in 
Paladugu Parasuramayya у. Valli Rama- 
chandradu (1) and Yar Mohammad Saha 
v. Hayat Mohammad Saha (2), are slearly 
distinguishable. Hense I submit, the matter 
having been settled by the award of the 
arbitrators, the Magistrate was not any 
longer sompetent to deal with it under 
Seation 145. That being so, the provisions 
of Artiola 47, Limitation Act, do nob at all 
` affeot my oaee. The case would be governed, 
as has been rightly by the learned Judge, by 
Artiole 142, and not Article 47. 


Babu Birendra Ohandra Dey, replied in, 


brief. 
JUDGMENT. 
Mocxersez, Acre. О. J.— This is an appeal 


(1) 21 Ind. Cas. 
(1913) M. W. N. 871. 

(2) 42 Ind, Cas, 768; 22 C. W.N. 842; 18 Cr. L. J. 
1024, 
(8) 81. A. 123; 8 О. 51 (Р. C.); 11 0. L, В. 118; 4 
Ваг, Р, C, J. 249; 4 Ind, Dec. (н. в) 82, 


564; 88 M. 432; 14 M. L. T. 392; 
1 


by three of the defendants in А snit for 
resovery of possession of land on establish- 
ment of title. 

The Court of first instanee dismissed the 
8uit as barred by limitation under Artiole 
p of the Sshedule to the Indian Limitation 

ot. 

Upon appeal the Sabordinate Judge has 
held that the case is governed, not by 
Article 47 but by Artisle 142, and has made 
a deoree in favour of the plaintiff with 
regard to five of the plots in auit. 

On the present appeal, the desision of the 
Subordinate Judge has been ehallenged on 
the ground that Artiele 47 shonld have 
been held applicable, In.our opinion, this 
contention is not well.founded. : 

Article 47 provides that а suit"by any 
person bound by an order respecting the 
possession of immoveable property mada 
under the Code of Oriminal Procedure, 1893 
. or by any one claiming under sueh 
person, to resover the property somprised in 
sush order" must be instituted within three 
years from the date of the final order in tha 
ease, It cannot be disputed that, to attract 
the operation of Artiele 47, it must be shown 
that the order mentioned was an order made 
with jurisdiotion, for if the order was made 
without jurisdiotion, there is not, in the 
eye of law, an impediment to be removed, 
and the person who instituted the suit sannot 
be deemed to be bound thereby, In the pre- 
sent case, the plaintiff eontended that the 
order under sestion 145 of the Criminal Pro- 
cedure Code was made without jurisdiction, 
The records of the prceeeding under sestion 
145 have been destroyed and the ouly 
proof of the order is an entry in the 
register of oriminal proseedings whieh shows 
that, on the 35th October 1909, the Magistrate 
made an order that the disputed land do 
remain in the possession of the first party. 
Prima facie, an order of this description was 
made with jurisdiction. But the plaintiff 
has given evidence to establish, and that 
evidence has been aesepted by the Subor- 
dinate Judge, that on the 14th Oatober 1909 
the disputing parties referred the matters in 
difference between them to arbitration, The 
submission has been prodused and shows 
that the parties had some toa settlement aa 
to the possession of the disputed property. 
They had agreed that the produee would ba 
taken by one of the parties, while the other 
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woull reaeivo mesne profits, and that they 
would hold possession aesorliog to susah 
decision as might be given by the arbitrators, 
The evidences further showa that this refer. 
епве to arbitration was brought to the notice 
of the Magistrate befora the order was made 
on the day following. Consequently, the 
вача was aovered by sub-seotion (5) of 
gestion 145 of the Criminal Prosedure, Gode, 
whioh: prevides as follows:— Nothing in 
this section shall preclude any party so re. 
quired bo attend, or any other person inter. 
ested, from showing that no gush dispute 
as aforesaid exists or has existed, and in 
вовћ вазе, the Magistrate shall eanael his said 
order and all further proceedings theraon 
shall be stayed, but, subieoi to such oan- 
oellaiion, tha order of the Magistrate under 
gub-seation (1) shall be final.” In the oase 
before ua what happened was that, after the 
initial order of the Magistrate had been made 


with jurísdistion, the dispute between the. 


parties ceased and there was no longer an 
apprehension of а brasoh of the pease. Oonse- 
quently, it besame incumbent on the Magis- 
trate to cancel his order. The fast that he did 
not cancel the order cannot give validity to the 
order that lie made. This viow is suoported 
by the decisions іп Kalan md Singh v. Kamesh- 
war Singh (4) and Sadhu Biswas v. Mahamad 
Ali Biswas (5). : 
Reference has been made on behalf of the 
appellant to the cases of Yar Mohammad Saha 
v, Hayat Moham nad Yaha (2) and Paladugu 
Parasuramayya ч Valla Rımachandradu (1), 
whioh ara oloarly distinguishable. la the 
first of these oases, there wag no compromise 
between the disputing parties and 16 was 
impossible to say that the dispute between 
them bad some to an end so as to terminate 
the jurisdiction of the Magistrate to make 
anorder so as to avert the apprehended breach 
of the pease. What happeuei in reality 
was that one of the parties found his 
avidense во unsat‘sfastory that ha collapsed 
and praatically abandoned the proseeding. 
In tbe second aase ala», the order was not 
made without jurisdietion. Toe order was 
made without proper enquiry, but an order 
go made by a Court of competent jurisdio. 
tion eannot be said to bean order made 


' (4) 8 Ind. Cas, R92; 15 6. W. N. 271; U Or D. J 
ТБ) 9 Ind, баз, 167; 15 0. W. N, 568; 12 On L. J. 32, 
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without jurisdiction, it was at best an order 
made by a Court of competent jurisdiation 
whish acted in the exercise of its jurisdiation 
illegally or with material irregularity. The 
same observations apply to Paladugu Parasu. 
ramayya v. Valli Pamachandradu (1), 
Gangadharum Atyar v. Sankarappa Naidu (6) 
and Bhagwan Das v. Bhana Mal (7), 


We are of opinion that in the present oa3e 
the Subordinate Judge eorrestly held that the 
order under section 145 was made without 
jurisdiction and the suit was eonsequently 
governed by Artiele 142. 


As regards the merits, the desision of the 
Subordinate Judge does not involve any 
error of law. The appeal is, consequently 
dismissed with возів. 


Faercaur, J. — I agree. 
Appeal dismissed, 


(8) 9 Ind. Cas. 285; 9 M, L. T. 91; 12 Cr, L, J. 47. 
(7) 14 Ind. Cas, 686; 64 P. R. 1912; 137 Р. W, R. 
1912, ` 


LAHORE HIGH COURT, 
Szcoxp Огт, Appean No, 1973 or 1920. 
January 27, 1921. 

Present; —Mr. Justise Chevis. 
Musammat  UTMI-—PraINTIFF— 
APPELLANT 
versus 
NIHAL CHAND-—DerENDANT— 


RESPONDENT, 
Punjab Tenancy Act (XVI of 1887), s. 59—Joint 
tenancy and tenancy-in-common, distinction between — 
Survivorship, principle of, applicability of. 


The principle of survivorship applies only in the 
case of a joint tenancy. Гр. 864, col. 1.] 

Where there are defined shares ina tenancy, it is 
nota case of a joint tenancy but merely one of 
tenanoy-in-common [p. 883, col. 2.] 

Sseond appesl from the deoree of the Dis- 
triot Judge, Amritsar, dated the 20th May 
1920, reversing that of the Munsif, First Olgss, 
Amritsar, dated the 2nd Desember 1918 * 

Lala Kahan Ohand, for the Apoellant, 

Lala Shaukat Rat, for the Respondent. 
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JUDGMENT. 
The genealogical tree is as follows :— 
. TARA SINGH, 
NEN a ht cin ce E 
| : | \ 
Karm Singh, Dharm Singh, Ishar Singh, Sobha, Lehna Singh, 
| о. в. p. о. 8, р. 
Jawahra, s But БИ, -y 
Nihal Chand, If m \ f | \ 
defendant. Bua Ditta, Bawa, Teju Hira. Narain, married Dhana, 
married о, в. p. Musammat Asa Dai, о, в.р 
Musammat 
Utmi, plaintiff. 


The suit relates to the land of whioh 
Lehna Singh. was the oseupancy terant, 
The whole land was held up to 1998 in the 
following shares :— 

Lehna Singh 355 “as 
Bua Ditto, Bawa and 

Teja, sons of Nathu... ive Ж 

On the death of Lebna Singh а mutation 


юн 


1 


entry was written up by the Patwari in May 


1903, in which it was stated as the cause of 
the mutation entry, that Lehna Singh had 


died on the 5th November 1912, The new 


entry was made ва follows ;— 
Jawhara, son of Karam Singh ae 4 by Y) 
Musammat Utmi, widow of Bua Ditta 


and Bawa... m ve FOYE A 
Hira and Musammat Asa Dai e 3$ by dd 
Musammat Utmi and Bawa we $ 


1 is evident from the new entry that not 


only Lehna Singh hed died but Bue Ditta' 


and Teju һай also died before the date of the 
entry. Musammaé Utmi now sues to reoover 
possession of that share whish was taken 
by Jawahra in 1902. Her suit has been dis- 
missed by the learned District Judge who 
holds that, under seetion 59 of the Тепвпву 
Aot, Musammat Utmi has no right of susses- 
sion to the oosupanoy land held by her 
husband's collaterals. Throughout the pro- 
seedings, it seems to have been assumed that 
Bua Ditta died before Lehna Singh, In this 
Court, however, it has been urged that Bua 
Ditta survived Lebna Singh and that he, 
therefore, susaeeded to his share of Lebna 
Singh’s land and that his widow now hara 
right to succeed to her busband. In support 
of this sontention the plaintiff has produced 
& оору of an entry in the death register, 
showjng that Bua Ditta died on the 8th 
January 1903. The defendant has, however, 
retaliated with a copy of an entry in the 


death register, showing that Lehna Singh 
died on the "th February 1903 I take it 
that these entries are reliable, and I certainly 
regard them as much more reliable than the 
entry made in May 1908 by the Patwari, who 
presnmably would not be very particular as 
to the date whioh he gave of the death of 
Lebna Singh.. An іпвоггесё entry as to date 
would not in any way effest tbe merits of the 
new entry which was to be made as regards 
ownership. І вопвідег, therefore, that the 
lower Courts have rightly gone on tho as- 
sumption that Bua Ditta predeseased Lehna 
Singh. 

On behalf of the plaintiff it is urged that 
the tenaney was a joint tenansy and that, 
even if Bua Ditta died before Lebna Singh, 
his widow would still anoceed and that 
Jawahra had no right whatever to taka а 
share as he was not one of the tenants holding 
jointly along with Iehna Singh. Reliance 
is placed on two Revenne Rulings, Agir singh 
v. Dhana (1) and Ohanda singh v. Jiwan singh 
(2), in support of the proposition that this 
was & joint fenaney. These rulings make 
no distinction between joint tenansies and 
tenanoies-in-common, and have never, to the 
best of my knowledge, been followed by this 
Court; and the prinoiple laid down by this 
Court [see Mohru v. Mutsaddi (А) and Khan 
Singh v. Hardit Singh (4)! is that, where 
there are defived shares in a tenancy. it is 
not a oase of a joint tenansy but merely one 
of tenancy in common, іп the present oase 
the shares have all along been defined, and 


(1) 6 P. R. 1902 Rev.; 11 P. L. В. 1903, 

(2) 42 Ind. Cas. 87; 6 Р. R. 1917 Rev; 5 P, W, В, 
1917 Rev. 

(3) 109 P. В. 189+ (Е. Be). 

(4) 100 P, R. 1908; 46 P, W. R, 1907, 
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I hold that the tenansy was not a joint 
tenancy and that the principle of survivor- 
ship does not apply. Under seation 59 of 
the Tenancy Act, the widow of a collateral 
has-no right of suecession and, therefore, I 
eonsider that Yusammat Utmi, the present 
plaintiff, was not entitled to.any share in the 
ocenpansy tenure of Lehna Singh. This being 
sc, it, of course, follows that she has no 
right to resover possession from the son of 
Jawahra, even if it be assumed that Jawahre, 
too, bad no right to get any share in the 
osaupansy of Lehna Singh. The learned 
District Judge’s desision dismissing the suit 
must, therefore, stand, I may remark that the 
tenaney was partitioned in 1913 end, there- 
fore, in any cace, the plaintiff would only 
be entitled to recover her share, 2.6, one- 
fourth of the land for whieh she has sued. 
The appeal is dismissed with sosta. 


Appeal dismissed, 


CALOUTTA HIGH COURT, 
APPEAL FROM APPELLATE Deorsa No, 670 
or 1918. 

August 10, 1920. 

Present :—Sir Asutosh Mookerjee, Кт, 
Asting Chief Justice, and Justiss Sir 
Errest Fleteber, KT., 
KANDARPA NAQ—-PLAINTIFF 
— APPELLANT 
versus 
BANWARI LAL NAG AND OTHERS— 

RESPONDENTS, - - 
Consent-decree—Relief against forfeiture, principle 
of, applicability of--Consent-decree providing for pay- 
ment of money on certain date—TLime for payment, 
whether can be entended, 


Where aconsent-decree gives effect to an agree- 
ment which embodies a right to forfeiture, the Court, 
in tbe exercise of its equitable jurisdiction, is com. 
potent to grant such relief against forfeiture, as it 
might have granted if there had been no consent. 
decree and a suit had been instituted to enforce the 
compromise. [p. 866 col, 2] " 

Where a consent-decree provides for the payment 
of money on & prescribed date, time is not of the 
essence of the contract, and the Court is competent 
to grant an extension of time for making the pay- 
ment, [p. 868 col, 2,] 
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Appeal from the deoree of the Distriet 
Judge, Bankura, dated the 9th of January 
1918, reversing the desree of the Munsif, 


First Court, ab Bishnupur, dated the 22nd of 
Mareh 1915. 


FAOTS appear from the judgment. Е 

Babu Monmothanath Mitter, for Babu 
Kishori Lal Ohatterjee, for the Appellant.—~ 
It is truo that the time for payment of 
the money was originally fixed by consent 
of parties, but the Trial Court was quite 
aompetent to extend the timeandto afford 
relief against forfeiture. Sestion 148 
cf the Oode of Civil Prosedure might not 
in terms apply, but there is nothing to 
prevent the Court from acting. on prinei- 
ples of equity. The District Judge is 
clearly wrong in laying down the general 
proposition , that, where the time for per- 
formanse of an agreement has been fixed 
by a consent order, the time cannot be 
enlarged exsept by sonsent. The «rights 
and liabilities of the plaintiff and the 
defendant are embodied in the contract of 
the parties whieh is sontained in the son- 
sent-deoree, The contract is not the lesa 
a sontraot because there is superadded the 
command of the Judge. See Wentworth v. 
Bullen (1). The consent-order- was, therefore, 
subjeot to the ordinary incidents of a eon- 
tract. The agreement between the parties 
embodied a right to forfeiture. It was, 
therefore, subject to the ordinary incident 
of such an agreement, viz., relief against for- 
feiture, The fast that the agreement was 
evideneed by a consent.deoree oannot take 
away the ordinary incident attashed to sush 
an agreement, The Court, in the exersice 
of its equitable jurisdistion, is competent to 
grant such relief against forfeiture ав it 
might have granted if there hed been no 
consent decree and a suit had been instituted ` 
to enfores the compromise. See Krishna 
Bat v. Hari Govind Kulkarni (2). Refers. 
also to Nagappa v. Venkat. Row (3), Там, 
manaswami Naidu v. Rangamma (4), Kumara 
Venkata Perumal v, Thatha Ramaswamy Ohetly 
(5). The dostrine of the applicability of tte 


(1) (1829) 9 B. & ©. 840; 33 R. R. 353, 9 L. J. 
(o. в.) K. B. 88; 109 E. В, 818. 

(2) 81 B. 15; 8 Bom. L, Е. 818; 1 M, L, Т. 370, 

(8) 24 M. 265. а> 

(4) 26 M. 81. ` 

(5) 9 Ind, Cas, 875; 85 M. 75; (1911) 1 M. W. N.. 
290; 9 М.Ш. Т, 487; 21 M. L. J. 709. 
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prinsiple of relief against forfeiture to sonsent 
deoreas ів of very extensive application. 
Ses Ramgopal Mookerje x v. Masseyk (6) 
and Balkishen Das “ч. Run Bahadur Singh 
(7). Refers also to Jamir Fakir v. Ram 
Lal Ghose Okowdhury (8) and Shasht Bhushan 
Baneries ү. Oharushila Debi (9) and Mahadeo 
` Prosad v, Narain Ohandre (10), Surendra 
Nath Baner:ee v, Secretary of State for India 
in Council (11). 

Babu Peart Mohan  Ohaiterjee (with him 
Babu Krishnalal Banerjee), for the Respond- 
ent.—A sonsent-desree can be varied only by 
eonsent. Sestion 148 of the Civil Procedure 
Code is of no assistance to the appellant. 
The appellant having entered into an agree- 
ment eannot, on his failure to perform his 
part of the contraot, seek the assistance of 
the Court of Equity to grant him relief against 
forfeiture, He had notitle to the disputed 
land and, therefore, no forfeiture could occur, 
Even if he had any, he is not entitled to any 
relief against forfeiture as he made several 


defaults. The agreement must be striotly 
enforeed, Time wasof the essence of the 
contract, Refers to Lachérom v, Jana 


Yesu Mang (12), Refers also to Harakh 
Singh v. Saheb Singh (18), Chandanbala 
Debi v. brolodh Ohandra Rey (i4-, Saj,adi 
Begam v. Dilawar Husein (15). 

Babu Manmathanath Mitter replied. 


JUDGMENT, 

Moosgerser, Acre. ^O. J.—This is an 
appeal by the plaintiff in a suit for recovery 
of possession of land upon deslaration cf title. 
The disputed property belonged to one Dina 
Nath Nag who left four sons, Kandarpa Nag 
(the plaintiff), Banwari Lal Nag (the first 
defendant), Pashupati Nag (the sesond de- 
fondant) and Sasi Bhusan Nag, since 
deseased. The third and fourth defendants 
hold a desree for money against the Nag 


(8) (1857) 13 8. D. A. 101; 15 Ind. Dec. (o. s.) 548. 
(7) 10 I. А. 162; 10'C, 805 (P. O.); 13 О. L. R. 392; 
a Jur, 554; 4 Sar, P, О. J. 465; 6 Ind. Deo. (N. 5.) 


uU 82 Ind. Cas. 697. 

(9) 36 Ind. Cas. 809, 

(10) 57 Ind. Cas, 121; 24 C. W. N. 880; 300. L. J, 
224 


(11) 67 Ind, Cas. 643; 24 C. W. N, 545. 

(2) 27 Ind. Cas. 830; 16 Bom. L, R, 668, 

(11) 6 0. L. J. 176. 

(14) 2 Ind. Cas 838; 26 С. 422; 9 O. L. J. 251. 
(15) 47 Iud, Cas. 4; 40 A. 079; 10 A. L. J. 625. 
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brothers and in exesution thereof purehasesd 
the property at au austion-sale held in 1911. 
Tha ease for the plaintiff is that, as the 
ancsstral homestead of the Nags was situated 
on the property sold, the exesution:purehasera 
agreed, on their request, to re-sonvey the pro- 
perty to them upon payment of Rs. 250 and 
eosts incidental to the sale, but that the 
first two defendants, his brothera, fraudulently 
took a eonveyanse on the 9th Ssptembsr 
1913, in their names alone, The plaintiff 
assordingly prayed that hia brothers might 
be dirested to transfer to him his one- 
fourth share upon reseipt of a proportionate 
amount of the  purahase-money. The Nag 
defendants repudiated the slaim as unfounded. 
During the pendeney of the trial in the Court 
of firat instance, the plaintiff and his brothers 
arrived at в settlement on the 22nd Mareh 
1916. The terms of the compromise were, that 
the plaintiff would gata deoree deslaring his 
title to the one-fourth share; that the plaintiff 
would pay to his brothers in two instalments 
Rs. 195 as the value of the share as also the 
amount of the costs of the suit ; that the first 
instalment of Rs. 1С0 would be paid on the 
2ist April 1916; that the second instalment 
of Rs. 95 would be paid on the 21st May 
1916, and that if payment was not made on 
the due dates, the defendants would besome 
owners of the entire property, The petition 
of sompromise was filed in Court on the same 
date and & preliminary deeree was made 
thereon by consent of parties. No money, 
however, was paid by the plaintiff on either 
of the dates mentioned, but on the 22nd May 
1916, he applied tothe Oourt for extension 
of time, explaining that what had prevented 
performanse of his pari of the bargain, was, 
not his laohes but the conduot of the defend- 
ants, The Court extended the time for 
payment till the 2186 June 1916. On that 
date Rs. 145 was paid and an application 
made for a further extension of time. On the 
5th July 1918, the balance due was deposited 
and aecepted. The -defendanta contended 
that tha plaintiff had forfeited his rights 
under the compromise and the consent desree, 
and that the Court had no anthorify to 
extend the time under seation 148, Civil 
Prosedure Code. Tae cbjestion was over- 
ruled on the 4th August 1916, and the 
preliminary decree was made absolute on the 
5th September 1916. Upon appeal, the 
District Judge has reversed that decision 
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„and has dismiesed the suit on the ground 
that sestion 148, Civil Procedure Code, had no 
applisation, and that, where the time for 
performanee has been fixed by a consent 
order, the time cannot be enlarged except 
by sonsent. Тһе plaintiff has now appealed 
„to this Оопгь and has argued that, although 
section 142, Civil Prosedure Code might not 
in terms apply, the Trial Court was competent, 
.on prineiples of equity, to afford relief against 
forfeiture, even though the time for perform- 
anes had been fixed originally by consent 
of parties and a sonsent-deoree made on the 
basis thereof. The question raised is by no 
means free from diffüsulty, ard requires 
aareful examination. 

Two principles are well-settled with regard 
- to the nature and operation of sonsent-deoreer, 
In the first place, there is high authority for 
the proposition that а oonsent-deoree is just 
as binding on the parties thereto as a decree 
after a contentions trial, South American 
„and Mexican Oo., In re (16). The Bellcairn 
(17), > denkins v, Robertson (18), Thomson 
v. Moore, (15), Irish Lond Commission v. 

Ryan (20). This rule has been repeatedly 
' recognised and applied in Indian Оопгёғ, 
Nicholas v. Asphar (21), Rajlakshmt Dassee v. 
Katyayant Daszee (22), Fateh Ohand v. Nar- 
singh Das (23), Amrita Sundari v. Sherajud- 
din Ahamed (24), Kumara Venkata Perumal v, 
Thatha Ramaswamy Ohetty (5), Thiruvambala 
Desikar v. Ohinna Pandaram (25). In the 
‘Segond plase, it is equally well-settled that a 
` sonsent- deeree cannot have greater vali- 
‘dity than the compromise itself, As was 
observed by the Court of Appeal in Hudders. 
field Banking Oo, v. Lister (23), the real truth 
of the matter is that a consent order is a 
mere oreature of the agreement, and if greater 
sanolity were attributed to it than to the 


(16) (1895) 1 D in 12% 1; 71 L. T. 694; 43 W, 
В. 181; 64 1.4. Ch. 

(17) (1885) 10 P. D. e "s L.J, P. 2; 6 Авр. M. О, 
503; 53 L, T. 636; 34 W. R. 6 

(18) (1867) 1 Sc. & Div. us. 

(19) (1889) 23 L, R. Ir. 599, 

(20) (1900) 2 Ir. Rep. 665 at р. 684: 6 It. L. R. 518, 

(21) 24 О. 216; 12 Ind. Dec. (x. s.) 810. 

(22) 12 Ind. Cas. 464; 38 С. 689 at p. 674. 

(28) 16 Ind. Cas. 958; 22 C. L. J. 383. 

(24) 29 Ind. Cas. 156; 19 О. W. N. 563. 

(25) 34 Ind Cas. 57; 40 M 174; 80 ML J 274; 
(1916) 2 M, W. N. 43; 4 L. W. 808. 

(26) (1895) 2 Ch. 273; 64 L, J.-Ch. 623; 12 R. 831 
1% т. 703; 43 W. R. 567. 
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‘subject to the ineidents of 


the Judge." 


[1921 


original agreement itself, ib would be to give 
the branch an existence whioh is independent 
of the tree. To use the language of Kay, L. J., 
the consent order ia only the order of the 
Court carrying out the agreement between the 
parties, The same idea was expressed in 
different terms when Parke, J., said in Went 
worth v. Bullen (1), that "the sontract of 
the parties is not the less a eoptraot and 
a contract, 
beoanse there is superadded the command of 
This statement was quoted 
with approval by Erle, О, J., in Lievesley v. 
Gilmore (27), and by Chitty, J., in Conolan v. 
Leyland (28). The doctrine has been resog- 
nised and applied in a long series of cases 
in this Court; Rajlakshmi Dassee v. Katyayant 
Dassee (22), Kshetra Moni Dasi v. Amodini 
Dast (99), Keshab Panda v. Bhobami Panda 
(30), Umeshananda Dut Jhav. Mohendra Prosad 
Ја (31), Lel Behary Mitra wv. Nagendra 
Nath Ohatterjes (32), Amrita Sundari v. 
Kherajuddin Ahamed (24), Galstaun v. 
Woomesh Ohanira Bannerjee (33). 


From the second of the two prinoiples 
enunciated above, Jenkins, О. J., in Krishna Bai 
v. Hari Govind Kulkarni (2) drew the eonolu- 
sionthat, where the sonsent-deoree gives effeot 
to an agreement which embodies a right 
to forfeiture, the Court, in the exeroise of its 
equitable jurisdiction, is competent to grant 
suoh relief against forfeiture as it might have 
granted if there had been no sonsent deoree 
and a suit had been instituted to enforse the 
compromise, It was pointed out that as, under 
the Code of Civil Prosedure, Order XXIIT, 
rule 2, the deoree is to be in aocordanee 
with the agreement, it cannot be deemed to ` 
have altered the relations of the parties as 
they existed under the agreement, and as 
it was an incident of those. relations that 
the right of forfeiture was subject to relief 
that incident must still apply when those 
relations are established by в deoree passed 
in accordance with the agreement, This 


(27) (1866) 1 0, P. 570; LH GR 849; 85 L. J. 
O, P. 351; 12 Jur. (м. в.) 874; 16 L, T. 386 
a ond (1884) 27 Ch. D. 682; 64 L, J, Oh, "128; БІТ, 


Ф 


T BH 16 Ind. Oas, 61. . 

(30) 21 Ind, Cas. 538; 18 C. L, J. 187. 

(81) 11 Ind, Cas. 280; 140. L. J. ч» 94$" 
(82) 16 Ind. Cas. 600; 22 О, L. J. 2 

(83) 85 Ind, Cas, 850; 44 О, 789; 25 b 0.773, 808, 
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soineides with the view previously expressed 
‘by the Madras High Court in Nagappa v. 
Venkat Row (8), and Lakshmanaswami Naidu 
v. Hangamma (4) followed in Kumara Venkata 
Perumal v. Thatha Rameswamy Ohetiy (5); 
Beaman, J., amplified the same point of view 
when ha stated, referring to the deaision in 
Great North- West Central Railway v. Oharlebois 
(34), that by private agreement converted into 
а deeree, parties sould not empower them. 
selves to do what they could not have done by 
private agreement alone. This logically 
leads to the  conolusion that the Court 
sould not be compelled to enforce the 
agreement unquestioningly and literally ; 
the deeree is to ke deemed, во long as it 
stands, as only the indisputably osorrest 
presentment of the contrast, subject neces: 
sarily to the inoidents of sucha sontrast 
which inslude equitable relief against а 
forfeiture as not the least important and 
well-established, -A party to a contract 
.embodied in a consent desree  onnnot be 
held to have renounced avy inoidental ad. 
vantages for equitable reliefs of which, upon 
the fase of the sontrast itself as presented 
in the deoree, he might ordinarily hava 
claimed the benefit: Kumara Venkata Perumal 
у, Thatha Ramaswamy Chetty (5). 

In Krishna Bat v. Bari Govind Kulkarni 
(2) the right to forfeiture was contained 
in a oonsent-desrsee whereby the atatus of 
landlord and tenant was established between 
the plaintiff and defendant, and the ргіпоіріе 
enunsiated therein has been applied in sub. 
sequent cases between landlords and tenants, 
as in Balambhat Ravjibhat v. Vinayak Ganpat. 


"rao (35), Surendra Nath Baneriee v, Secretary 


of State for India іп Oouncil (11), Thayyam- 
malacht v, Raiali (36), It is plain, however, 
from the jadgments of Jenkins, O..J., and 
Beaman, J., in Krishna Bai v. Hart Govind Kul» 
karni (2), that the prinoiple enunciated therein 
was not intended to be restricted to oases 
where the relationship of landlord and tenant 
is created or recognised by the decree, An 
examination of the oases in the reports 
shows that the doctrine of the applica- 
bility of the prinoiple of -relief against 


(84) (1899) A. C. 114 68 D.J. P. C. 25; 79 b. T. 
G9 20 Ind, баз, 716; 35 В, 239; 18 Bom, L. R. 


(88) 12 Ind, Саз. 334; (1911) 2 M, W, N. 327; 10 
M, L. T. 826. 
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forfeiture to  sonsent-deorees is of very 
extensive applisation and has been at least 
twise recognised by the Judicial Committee. 
The principle was invoked as early as 
1857 by the Sadar Dewaui Adalat -in the 
ease of Ramgopal Mookerisa vw. Masseyk 
(6), where an agreement had been made 
for the settlement of a litigation between 
A, and O. This agreement recited that C. 
was indebted to A. in a certain sum 
which О. agreed to pay, upon remission 
by A. of part of his olaim, by two instal- 
ments at specified dates, The agreement 
then provided that if default was made 
by O. in payment of the instalments the 
remitted money was to be held due to 4. 
by О. and secured проп sertain property 
in addition to the personal liability of О. 
The agreement was made the fonndation 
of the decree in the suit, Default was 
made in the payment of the instalments, 
whereupon A. brought an aetion against O. 
to recover the sum remitted. О, resiated the 
claim on the ground, that the default, if 
any, was not attributable to lashes on bis 
part but was due to acsident and that, in 
the ciraumstancer, be was entitled to relief 
against forfeiture, A Fall Bench of the Sadar 
Dewani Adalat upheld this aontention. The 
ease was then taken on appeal to the Judicial 
Committee, Ram Gopal Mookerjea v. Samuel 
Masseyk (37). Lord ,Kingsdown, -in an 
elaborate judgment reviewed the aireum- 
stances of the case and held that the 


condust of the parties justified the grant 


of relief sgainst forfeiture to the defendant. 
A similar view was adopted by the Judicial 
Committee in the ease of Balkishen Das v. 
Run . Bahadur Singh (7) ; remarks made 
therein show that  sonsent.deorees were 
assumed to be snbjest to the application 
of the prinoiple of relief against forfeiture 
although it was ultimately held that, in 
the events whioh had happened, relief 
should not be granted against the forfeiture 
incurred under the slause eontained in the 
eonsent.deeree for the payment of sums 
of money in instalments, The same view 
was adopted by this Court in the osage 
of Jamir Fakir v. Ram Lal Ghose Chowdhury 
(8) where money was payable on a specified 
date under a consent-deeree and. forfeiture 
was to ensue in default of ‘punctual pay 


(87) 8M. I. A, 289; 2 W, В, P. O. 43; 1 Suth, P.C 
3, 4095 1 Sur. P, O, J. 160; 19 E. R. 621, 
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ment. Jllustrations of the applisalion of 
this prineiple will be found in some reaent 
desisions of the Madras High Court. Thur, 
in Ana Sheikh Mohidin  Tharagan v. 
Vedivalagianambia Pilla: (38) relief was 
granted against forfeiture under a consent. 
deeree whioh provided that the defendant 
should give up possession of the land 
deereed to him on his failure to pay the 
plaintiff a sum certain on a date fixed. 
This was followed in the esse of Bheema 
Venkataramana v. Eommini Gurappa (39), 
where also the compromise deeree provided 
that the plaintiff shculd- recover the property 
in suit unless the defendant paid into Court 
a certain sum of money within а certain 
date. .To the came effest is the decision in 
Ramayanam Jogamma v, Епататіта Rama- 
lakshmi (40), where the sonsent-desree in 
a suit by a Hindu widow for resovery of 
lard from tbe reversioners of her husband 
provided that she shonld obtain possession, 
unless the defendants punotually paid into 
Court a preseribed amount as maintenance 
within a specified period. It was ruled that 
timé was not of the essence of the contrast, 
and that relief should be granted against 
forfeiture on the ground that the power of 
the Court to grant relief against the 
enforcement of a penal slause is rot confined 
to sontrasts between landlords and tenants 
incorporated in а eompromise deeree but 
extends to sompromise deorees generally. 
‘The substanse of the ‘matter then ін that 
ihe eiroumstaroe that a consent-desree has 
been passed on the basis of a sompromice, 
does not oust the jurisdiction of the Covrt то 
grant relief against forfeiture, the О urt 
must determine whether, on equi atle 
grounds, relief would bave been granted 
against forfeiture if it had been sailed 
upon to enforse the agreement itself. An 
. exbaustive enumeration of all the elases 
of eases where Courts of Equity Lave 
granted relief against forfeiture need reġ 
be attempted here. It is suffioient to point 
out ihat the general principle just enunciated 
explains and justifies the  deoisions in 
Uttam Ohandra Krithy v. Khetra Nath Ohatto 
padhya (41), Harakh Singh у. Saheb bixgh 


{88} 22 Ind. Cas. 87; (1914) M. W. N. 92. 

(89) 28 Ind. Cas. 970; 28 М.Т. J. 488; 2 L, W. 
58 

. (40) 80 Ind. Cas, 248; 2 І, W. 1685, 
(41) 29 0, 617. 
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(13), Chandanbala Deb: v, Probodh Ohandra Roy 
(14) and Snashi Bhushan Banerjee v, Oharu- 
shila Debt (v) which, uniformly reoognised 
the principle that time is of the essenee of 
the agreement, when, in the course of 
procesdings by the judgment-debtor to 
set aside an exeeution sale, a sompromise 
is. made among the deoree- holder, judgment- 
debtor and exeosution-purshaser that оп 
payment of the judgment debt within a , 
pressribed period the sale shall stand 

oanoelled, while upon failure to make 
such payment the sale shall stand con- 
firmed. In such cases, вз the parties 
intended in the first aonoeption of the 
agreement to make time the essenee of 
the contract, the Court would not Бе 
sompetent to extend the time, exsept by 
consent of all the parties eoneerned, On 
tbe other band, as we have seep, time 
has not been deemed to bs of the essence 
of the oontrast- when the agreement is 
for the payment of money on a presoribed 
date whether upon default of payment on 
that date money or land is forfeited. We 
are not unmindful that in Bapu v. Vithal (42) 
and Lechiram v. Jona Yesu Mang (12), 
Soott, О. J., who had been a party to the 
Явоівіоп in Balambhat Rarjibhat v. Vinayak 
Ganpatrao (35) strietly applied the dietum of 
Nortb, J,, in Australasian Automatic Weighing 
Machine Оо. v. Walter (43) that а consent- 
desree oan only be varied by sonsent, 
expreseed himeelf in favonr of restriction 
of the rule to завез of landlords and tenants 
and declined to treat it as spplieable to 
cares of vendors ard purehasers, In this 
волт опор, it must be remen.bered that 
the jucement of reott, C. J, in Burr 
Dhun thhat v. Jams) ed h hoduram Irant (44) 
where be had held tbat time was of 
the essence of the contrast in agreements 
for the sale of land had пог yet been 
reverted by the Judicial Committee ; Jamshed 
Р ho:oram Irani v. Burior.¢ Dhun һа (45). 
jt ie, however, well settled now by the desi 
Bion of the Judisial Committee that in 


(43) 27 Ind, Cas. 134; 16 Bom. L., В. 670 note). 
(44) 1891. W. N. Eng. 170. 
(4) 20 Ind. Сав: 469; 88 В. 77; 15 Bom L, В, 


(45) 32 Ind Oas. 246; 48 I. A 26; 40 Q°289; 23 
C. L, J. 358. 30 M, L. J. 186 8 L, W 239; OM t. T, 
184; 14 А. L, J, 228; (1016; 1 M. W, М. 229; 16 Bom. 
І. R. 163; 20 C. W. N. 744 (Р, C.). 
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to goll real estate, equity whioh governs 
the rights of the parties looks, not at 
the letter but at the substanse of the 
agreement, in order to assertain whether 
the parties, notwithstanding that they named 
a specific time within whioh eompletion 
was.to take plasa, really and in substance 
intended more than that it should take 
place within a reasonable time. This aseords 
with the dootrine formulated by Lord Cairns 
in Tilley v. Thomas (46) and by Lord 
Atkinson and Lord Parker in Stickney v. 
Keeble (47). See also Dagenham (Thames) Dock 
Oo., In re (48), Mahadeo Prosad v, Narain 
Chandra (10). We may add that we are 
not donserned here with the question of the 
right of a Oourt to grant relief against 
forfeiture under a deeree which is not 
by вопвепё as in Sajjadi Begam v Dilawar 
husain (15) or under a decree made in 
&aocordanee with statutory provisions which 
reserves power to the Oourt ’to grant an 
extension of time; Boih Narain v, Mahomed 
Moosa (49), Akkach -Mondal v. Aminuddi 
Mullik (50). We hold accordingly, first, 
that in the sase before us the jurisdiotion of 
the Trial Court to grant relief against 
forfeiture was not ousted by the oiroume 
stanse that the agreement had been followed 
by a oonsenít.deoree and, secondly, that the 
nature of she agreement was such as entitled 
the Court to grant relief against forfeiture 
on equitable grounds. The view. taken by 
the Distriot Judge that as the agreement 
had oryastalized into a  deeree the Trial 
Court was deprived of its power to grant 
relisf oannot be supported. it has not 
been argued here that if the anthority 
of the Trial Court to grant relief against 
forfeiture were deemed established, ita deoi- 
sion sould ba -suscaasfally challenged 
on the ground that the exeroize of its 
disoretion had been во manifestly erroneous 
ag to justify interference of a Court of 
Appeal, and plainly the question cannot 
be usefully disaussed from that point of 


(46) (1867) 8 Ch. App. 61; 17 L, T. 432,16 W. R. 

(47) (1915) A. C. 386; 84 L. J. Ch. 269; 112 L. T. 
661. 

(48)41873) 8 Ch, App. 1022; 43 L. J. Ch. 261; 21 
W. В. 898. 

(49) 26 С. 639 3 0. W. N. 628; 13 Ind, Dec. (м, в.) 

3 

30. 

(50; 50 Ind. Cag. 937;28 C. W. N. 439, 


investigate the faota. 

The result is, that this appeal is allowed, 
the  deoreo of the  Distriot Judge set 
aside and that of the Court of first instanee 
restored. There will be no order for 
sosta either here or -before the Distrist 
Judge. 


Егетснев, J.—I agree. 
Apreal allowed. 


ALLAHABAD HIGH COURT. 
Sxcoxp Шу, Appzat Мо, 1100 or 1917, 
January 21, 1921, 

Present : —Mr, Justise Ey vos and 
Mr. Justies Gokul Prasad, 

RAM GHULAM.AND ANOTHER —PLAINIIFFS — 
APPELLANTS 
versus 
Musımmat MENDA —DEFENDART 


— RESPONDENT, 
Registration Act (XVI of 1908), s. 77-——Suit for com- 
pulsory registration —Court, duty of. 


In a snit brought for the compulsory registration 
of a sale-deed all that a Civil Court has to consider is 
the genuineness of the deed and not its validity. 


Second appeal from the desision of the 
District Judge, Cawnpore, dated the Ist June 
1917, 

Mr. P. L, Baner;i, for the Appellants, 

Mr, А..№. Sanyal, for the Respondent. 

JUDGMENT,— This appeal arises out of а 
suit brought for the compulsory registration 
of а sale-deed whioh was said to be exeauted 
by one Harjas on the 2nd of January 1910. 
The first Court deoreed the suit, On appeal 
however, the learned Distrist Judge held 
that Harjas did not exesute the sale-deed of 
hia own free-will and he allowed the appeal 
and dismissed the snit.- There was по slear 
finding in his jadgment as to whether, as 
& matter of fast, Harjas had ог had not 
exeonted the sale deed. We referred this 
issue to the Court below and the finding has 
been returned to the effect that Harjas did 
exesute the sala deed:+ No objestion has 
been taken to this finding. It seems to us that 
all that the Civi] Court has to вопвійег is the 
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genuineness and not the validity of the dəed. 
See Kanhaya Lal v. Sardar Singh (1). In 
this view of tbe oase, we allow the appeal 
and, setting aside the desree of thelower 
Appellate Court, restore that of the Court of 
first instanse ‘with sosis inclading in this 
Court-feea on the higher soale, 
Appeal allowed, 
(1) 29 A. 284; 4 A, L, J. 171; А. W, N, (1607); 46, 





COURT OF THE ELECTION COMMIS. 
SIONERS, CENTRAL PROVINCES. 
PETITION UNDER ErrcorroN RULES. 
January 9, 1921, 
Preseni:-—Messrs. W. R, Dhoble, M. В. 
Pathak and Н, P. Bhargava, Commissionere, 
SADASHEO WAMAN KELKAR-— 
PETITIONER 
tersus 


Rao Sahib R, V. MAHAJANI— RESPONDENT, 

Berar Electoral Rules, vr. 10 (2), £7, 28, 29 (1), 
Regulation 11], cl. (ii)—Election petition — Governor, 
power of, to dismiss  petition—Election, scheme of— 
Acts required to be done by próposer or seconder, whe- 
ther can be delegated—Certificate—Single certificate, 
whether contemplated—Certificate obtained by candi. 
date, effect of —Election Agent, declaration of, whether 
should bear  stamp—-Declaration written on stamp 
paper and signature attested by Magistrate, effect of 
—Qovernment of India Act, 1912, Council constituted 
under, member of, eligibility of, for election to 
Council constituted by Government of India Act, 1919, 


Under rule 29 (1) of the Berar Electoral Rules, 
the Governor of the Province has power to dismiss 
an election petition in those cases only in which the 
required security for costs is not deposited in accord. 
ance with the provisions of rule 28. The figure 27 
in rule 29 (1) isa misprint for 28. [p. 87', col. 2.] 

The principle of the whole scheme of Elections 
under the Berar Electoral Rules is, that what is 
required to be done by the proposer, or by the 
seconder, or by the candidate, or by an elector, 
eannot be permitted to be done by his agent, unless 
there is clear authority for it. Where, therefore, 
the rules require the nomination paper of a candidate 
to be transmitted to the Returning Officer by the 
proposer and seconder, its trausmission by the candi. 
date is not a proper transmission and renders the 
nomination invalid. Гр. 876, col. 1.] 

The certification of the facts required by clause 
(ii) of Regulation II of the Berar Electoral 
Rules, need not necessarily be by means of only 
a single certificate. The certification of those facts 
by means of two or more certificates given by 
different officers wonld not render a nomination 
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paper invalid. But where the certificate required. 
to be appended to the nomination paper is 
obtained and appended ру the candidate, instead 
of by the proposer and seconder, the nomination 
is invalid. Гр. 876, cols. 1 & 2] 

The declaration of an Election Agent made by a 
candidate does not require to bestamped to render 
it valid. The mere fact that such a declaration is 
written on а stamp-paper, and the signature of the 
candidate is attested by a Sub-Divisional Magis- 
trate, would not alter the nature of the document, 
and make it an invalid declaration. | p. 877, col. 1.] 

The fact that a candidato is, at the time of his 
nomination, a member of a Legislative Council 
constituted under the Government of India Act, 
1912, does not disqualify him from seeking election 
to a Legislative Council constituted by the (lovern. 
ment of India Act, 1919, [p. 877, col. 2.] 

Tho mere fact that a nomination paper is posted 
by a peon under the directions of the seconder, does 
not render the nomination invalid, [p. 878, 201. 1.] 


Mr. A. 8. Athale, for the Petitioner. 

Mr, К. G, Damle, R, B., for Respondent 
No. 1. 

Mr. V. K. Harwade, for Respondent No. 2.. 

REPORT.— For the one seat allotted to 
the West Berar Non-Muhammadan Urban. 
Constituenoy of the Central Provinees Legisla- 
tive Council, there were two candidates, (1) 
Reo Saheb Б. V. Mahajani, respondent No. 1, 
end (2) Mr. A. V. Khare, Reapondent No. 2, 
The petitioner, Mr. S. W. Kelkar, had proposed 
Mr. Khare as a eandidate and Mr. S. D. 
Cama, a Plesder of Akole, who is not a 
party to these proceedings, was the ce. 
sonder. The nomination papers of the two 
candidates were sent through poet to the 
Commissioner, Berar, who was the Return- 
ing Officer for the Constitueney. That 
offiser on corutinizing Mr. Kbare’s nomira- 
tien paper was of opinion that it was on 
certain grounds invalid and he, tkerefore, 
rejected it. He found Hao Saheb Mahajani'a 
nomination paper to bein order and there being 
thus only one esndidate left for the seat, the 
Returning Officer declared the respondent 
No. 1 as being duly elected, 

2. The petitioner then presented this 
petition under rule 25 of the Berar 
Electoral Rules to the Hon'ble the Chief 
Commissioner—now Ніз  Excelleney the 
Governor—wbho appointed us Commissioners 
under rule 29 (2) for -its trial. To the 
petition there was originally only one respond- 
ent sited, and he was Rao Saheb Mahajani, 
Mr. Khare was, on his own application, sub. 
sequently joined вв в so respondent to these 
proceedings hefore us, 
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3.- The petitioner urged that Mr. Khare's 
nomination paper was perfeoily valid and 
was wrongly rajeated by the Returning 
- Offiser. Не attasked the elestion of the 
respondent No. 1 on the grounds that he 
was поб under the rules eligible for elos- 
iion and that his nomination paper was 
not in order, He, therefore, prayed that 
the. elestion of the respondent Мо, 1 
should be declared void and that- the 
respondent No, 2 should ba deelared ay duly 
elested. 


4, At the outset, a preliminary objection 
was taken on behalf of the respondent 
No. -1 that the elestion petition was no$ in 
order and was liable to bs dismissed by 
the Governor. The ground urged was that 
the petitioner should have originally joined 
Mr. Khare as a respondent to the 
petition as required by  rnla 27. The 
learned Pleader for the respondent No, J, 
therefore, requested us that the point be refer- 
red to the Governor for His Exaselleney's 
orders and to keep the enquiry into the peti- 
tion pending till the final orders were reoceiv- 
ed, On that preliminary objection we framed 
the following issues : — 

(a) Is the elestion petition liable to be 

dismissed beoauss Mr, A. V. Khare 
was not originally joined to it as a 
respondent ? 

(b) If it was so liable to be dismissed, 
should the petition ba sent back 
to the Governor for His Exsallensy’s 
orders ? 

(c) Shonld the present petition be kept 
pending till the receipt of those 
orders? . 


5. We were of opinion that there was no 
foree in the objection and thatit was quite 
unnecessary to return, the eleotion petition 
to the Governor and to keep the present pro- 
esedings pending. In order to understand our 
reasons for overruling the objestion, a refer- 
ence to the rules oited for the respondent No. 1 
in his support is necessary. These are rules 
Nos. 27, 28 and 29 (1) of the Barar Elestoral 
Rules, as published in the Central Provinces 
Extrnordinary Gazette of the 5th August 1929, 
Rule No. 27 lay: down that the petitioner, 
if he claims a deslaration that a osrtain 
sandidate has been elested, shall join as 
respondents all other candidatas who wera 
nominated at the elestion. Rale 28 requires 
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a deposit of seaurity for вов&з by tho petitioner, 
Rule 29 (1) runs as followa:— 

“If the provisions of the rule 27 are not 
complied with, the Governor shall dismiss the 
petition." 

It was thus sontended for the respondent 
No. 1 that, as the petitioner in his petition 
elaimed that Mr, Khare had been duly elested, 
he was under rale 27 bound to join him a3 a 
respondent and his not having done so, the 
petition was liable to ba dismissed. 

6. To us, ifappears that the figura 27 
mentioned in rule 29 (1) was a misprint 
for 28, This will be apparent, if wa aompare 
these rules with their corresponding draft 
rulsg published in the Оеліға! Fvovinces Gazette 
of July 10th last, and als» with the oorre. 
sponding rules for the Central Provinoos. 
The Central Provinaes Rales corresponding 
to 27, 23 and 29 are respestivaly 32, 33 and 
81. The wording of thess rules is identisal, 
Under ralo 34 (1) of the Central Provinaes 
Rules, the elestion petition is liable for 
dismissal, only if the provisions of rule 33 
are not oeomplied with, Ia rale 34 (1) 
no mention whatsoever is mite of rule 
82. 

Similarly, in the draft rules the sorraspond- 
ing numbers were 25, 27 and 25, Iu rule 23 
(1) of the draft rules, mention is made of 
rule 27 and not of 29, It, therefore, appears 
that, when the rules were fiaally passed, they 
were re-numbered as 27, 26 and 49 aud that 
through iaadvertenoe the original figure of 
27 appearing in the last rule was left un. 
eorreated. 

This will show that the Govarror has 
b»en g.van power to dismiss an eleotion 
petition only in ease the required seaeurity 
for costs ia not deposited. The petition is thus 
not liable to be dismissed for the non.joinder 
of апу party. 

7. Even assuming that tha figara 27, ав 
given in rale 22 (1), is not a misprint for 2°, 
and even assuming that the pobition was 
liabla to ba dismissed by the Governor, tho 
Commissioners had no power to return it. 
They 020114 not go bahind their own appoint- 
ment and refer bask the pstition to the 
G@ovornor, on the groand that it was not in 
proper form and wa‘, therefore, liable to ba 
dismissed. Moraovar, thera із a distinet 
statement by the Govsraos ia the order 
appointing tha presen’ Commission that tke 
patitioner had fully oomplied with the rales 
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On these grounds we overruled 
the preliminsry objestion and proseeded with 
the hearing of the eleetion petition. 


8. In order to understand the grounds on 
whieh the validity of Mr. Khare’s nomination 
paper is questioned, it is nesessary to state 
how it was prepared and how it was sent to 
the Returning Officer. The proposer, the 
seconder and the candidate all three appeared 
before the District Judge on 21st October 
1920, and made their signatures on it in his 
presence, They requested the Distriot Judge 
to endorse on the nomination paper a certificate 
that they had signed it in his presence and 
that they were elestors in the Constituenay, 
as required by Regulation IT (#2) under rule 12, 
The District Judge made an endorsement on 
the nomination paperto the effest that the 
proposer, the sesonder and the eandidate had 
signed it in his presence, but as regards the 
sesond part of the certificate he told them 
that he oeould not give it, as the final 
Electoral Rolls for the Oonstituenoy were 
not iu his office. Mr, Khare ‘then took the 
nomination paper to the Deputy Commissioner, 
who endorsed on it a certificate that the 
candidate, the proposer and the sesonder were 
elestors in: the Constitueney. This nomina- 
tion paper remained with Mr. Khare and 
he gent it on through post to the Returning 
Officer with a covering letter from him on 
23rd Ostober 1920. It was also accompanied 
by в deslaration appointing himself as the 
Elestion Agent, That deslaration was опа 
plain paper and was not stamped. In the 
covering letter Mr. Khare wrote to the 
Returning Offieer that, according to his 
view, the deslaration did not require any 
stamp, bat that if it did require any, an 
intimation might be rent to him во as to enable 
him to aupply ‘it. 

:9. Tt is contended for the respondent 
No. 1 that Mr, Khare’s romination paper was 
invalid cn thé following grounds :— 

(1) That’ 16 was sent by Mr. Khare 
himself, while it should have been 
sent by -the proposer and the 

' gesonder, 

(2) That there should have been one 
sertifisate from one offiser, while in 
the present ease there were two 
sertifieates endorsed on the nomina- 
tion paper from two different 
offisers, 
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(3) That the sertifisate should have been 
obtained and appended Ly the pro- 
poser and the sesonder, while in tha 
present ease the second eertifioate 
was obtained by the candidate him- 
self, 

(4) That the dealaration of Hleotion Agent 
made by Mr. Khare required to be on 
a stamp paper, 


10. In anawer to these objections, it was 
urged for the petitioner and the respondent 
No, 2 tbat the nomination paper in question 
was properly prepared; that the certificates 
endorsed on it were properly obtained ; that 
it was properly sent to the Returning Offiser 
through post, and that nothing that was done 
iu any wey offended the wording or the 
spirit of the roles on the subject. It was 
farther alleged that Mr, Khare was authorised 
by both the ‘proposer and the sesonder. to 
obtain the second certificate, to do all thinga 
necessary for the completion of the nomination 
paper and to send it by post to the Returning 
Ofiser. Asacrding to them the deolaration 
did not require any stamp. 

11. The following points were fixed by us 
for determination : — 

(1) Were the two certificates on the 
nomination paper of Mr, Kbare 
obtained under the sireumstanees 
alleged by the petitioner? 

(2) Are the two certificates valid under 
the Regulaticn I (її), made urder 
rule 12? 

(3) (a) Was the nomination paper of 
Mr. Khare sent through post 
by him at the instanee and 
under instruetions of the peti- 
tioner or the sesonder or both 
as alleged ? 

(b) If so, was such sending by Mr, 
Khare valid and suffieient P 

(4) What is the requirement of the Re- 
gulaticn II with regard to the 
sending of the nomination raper Ly 
post Р 

(5) Did the declaration of Hlestion Agent 
by Mr. Khare reqnire to be ona 
stam p- paper, and if ec, is the nominas 
tion paper rendered void fcr want 
of it P ls this deelaration of appefnt- 
ment of Eleetion Agent also void, 
beseause of ita not mentioning the 
Constituency Р 
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(6) Is the nomination paper of Mr. 
Khare, if otherwise valid, rendered 
void by reason-of his zending a letter 
along with it? 

(7)<Are the defects in the nomination 
paper of Mr, Khare trivial and 
such as will not vitiate his nomina- 
tion ? 

' (8) (a) Is the dosument filed by Rao 
Saheb Mahajani a declaration 
of appointment of an Eleotion 
Agent вв required by rule 10 
(2) ? 

(b) Is the declaration of appointment 
of Elestion Agent by Rao Saheb 
Mahajani invalid for reasons 
given by the petitioner? 

(9) Does the fast of Rao Saheb Mahajani 
being a member of the existing 
Central Provinces Legislative Coun- 
eil render his nomination and election 
void P 

(10) Is the nomination paper of Rao 

Saheb Mahajani bad for reasons 
alleged by the petitioner and respond- 
ent, Mr. A. У, Khare ? 

(11) Who should bear the costs of «this 

elestion petition and to what ex- 

tent P 

12, The oireumstanees under whieh Mr. 
Khare’s nomination paper was prepared and 
sent to the Returning Officer have already 
been narrated, As regards the petitioner’s 
allegations that Mr. Khare was authorised 
by the proposer and the sesonder to get the 
sesond certificate from the Deputy Oommia. 
sioner, to do all that was necessary for 
completing the nomination paper and ‘to send 
it by post on their behalf to the Returning 
Officer, we have the affidavits of the 
petitioner and the respondent No, 2. No 
counter affidavit kas baen filed by the 
respondent No. 1. It must, therefore, 
for the purposes of these preceedings, be 
taken that both Mr. Oama and Mr. Kelkar 
had asked Mr. Khare to go to the Deputy 
Commissioner's office for obtaining the second 
certificate. from him on their behalf: Mz. 
Cama had asked Mr. Khare to do all that 
was pesessary for the completion of the 
nomination form. Both Mr. Cama ага Mr. 
Кер were engaged in other work and so 
they asked Mr, Khare to do the neeiful. On 
23rd Oetober 192) Mr. Kelkar had got to 
go to Basim and he went to Mr. Khare’s 
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house and instracted him to send the nomina- 
tion paper for him by ordinary post. These 
fasts have been substantiated by the affidavits. 
This disposes of Issues Nos. 1 and 3 (a). 

13. Before discussing the questions as 
regards the interpretation of the rules, it 
seems necessary to refer to the rules bearing 
on the subject, Regulations under rnle 12 
of the Berar Elestoral Rules are published in 
the Oeniral Provinces Gazette for July 31st 
last. Regulation I desoribes how nomination 
of any candidate is to be made, Nomination 
is to be made by means of a nomination 
paper, whioh is to Le subseribed by two 
elestors in the Constituenoy ав proposer and 
seconder, the sandidate himself signing it in 
token of hia having assented to his nomina- 
tion. Regulation II is more important and 
we think it necessary to quote it Zn extenso, 

"2 (7) Save as provided in olause (її 
every nomination 
paper shall be 
presented ta the 

Returning Offiser at his head-quarters 
office by the proposer and sesonder 
after the re.publieation of the roll 
and before the date appointed by 
Government for the serutiny of 
nomination papers. Provided that 
the oandidate has signed the nomi- 
nation paper in token of assent, he 
need not attend before the Returning 
Officer. 

(її) A eandidate may be nominated by a 
nomination paper sent by post so 
as to resah the Returning Offiser 
before the expiry of the period 
aforesaid. The proposer and sesonder 
shall append to such nomina- 
tion paper a oertifiaata from a 
gazetted, revenne or judicial offiser, 
that they have signed the paper in 
his presence and that they are eloot- 
ors in the Constitueney.” 

14. Is was vary earnestly represented to 
us on behalf of the petitioner that the eleetion 
rules should bs interpreted liberally and 
thata natural and common-sense interpreta- 
tion should be put upon them, especially 
in view of the fact that the new Reformed 
Councils affested a large number of elestors, 
а very large majority of whom were not at all 
experienced in these matters. The ‘object 
of ihe new Government of India Ast was to 
eonsiderably extend the franchise and to 


Presentation of 
nomination papers, 
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inoluda in it as many eleotors as possible. 
In: the old Couneils there was always э very 
large proportion of lawyers and one of the 
formost objects of the new Reform Ssheme 
was "to ensure that men of other olasses and 
ossupationa found а snffisiont number of 
seata in the new Counsils* It was, there. 


fore, urged that the framers of the rules 


sould never hava expeotela sirist, tight and 
literal eomplianos with them, and that all 
what they wanted was a common sansa and 
reasonable compliance with their spirit, as 
the rales hal to be interpreted and followed 
by ordinary sommoa villagers. There is 
undoubtedly a very considerable foros in this 
argument and we are in general agreement 
with it. At the same time, we .oannot 
“sandang or overlook any diresb braash of or 
non-somplianse with an expresa rule, the effect 
of whieh would ba to substantially offend the 
wording and the spirit thereof. This would 
ba beyond our powerto do. When the words 
` ara perfastly elear, tha ordinary rule for the 
interpretation of Statutes is to take them ia 
their simple and literal sense. 

15; At this stage, it must ba made olear 
that the right £o vote and to elest is а peraonal 
and individualright and all idea of agenoy 
in eonnestion therewith must be exsladed, 
unless otherwise expressly permitted, The 
right is not eapable of being transferred or 
exorcised through agents. The general prin. 
eiple, that whatever one ia entitled or required 
to do oan be done by his duly appointed 
agent, has,therefore, no application to the 
exercise of the right conferred by the Gov. 
ernment cf India Act. “An agent may bs 


appointed for the purpose of exeouting any. 


deed, or making any contract, or doing any 
other воў on behalf ofthe prinsipal, which 
the prinsipal might himself exesute, make, 
or do; exsept for the purposs» of exercising 
a power or authority conferrad, or of perform- 
ing à duty imposed, on the principal person. 
ally, the exercise or performanse of whish 
involves disoretion or skill or for the 
purpose of doing an ast whieh the prinsipal 
is required, by or pursuant to any Statuie, 
to do in his own proper per3on."t Tha 
exersise of the right to vote and to elect 
or to stand aa a candidate із a personal and 
individual right and it cannot be delegated, 

——M——oMMMM—————————— 
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What is required under the rules to be done 
by the proposer, or by the seoonder, or by the 
oindidate, or by an elestor oanuot be permit- 
ied to bs done by hia agent, unless thera is 
a olear anthority for it. This we consider as 
being the prinsiple of the whole scheme of 
eleotions. ` 

Ragalation IL (1) presoribes that the nomie 
nation paper should be presented to the 
Raturning Offiser by the proposer and the 
seconder and we do not think that it sould 
evar have been the intention of the framera 
that this duty could be done through agents. 
Though the words “in person" or“ them- 
selvas" are not to ba found in the Regulation, 
it eould not bs said that the proposer and 
the seconder coald employ чап agent and 
sauld do the presentation through him., 
an elestor sannot giva his vote through an 
agent, exoept in sartain specified oases in 
whioh it is exprassly parmitted, the nomina- 
tion paper has to be transmitted to the 
Raturning Offiser personally by the proposer 
and sesonder. If thay oannot personally 
gə, permission is given to them to send it 


„62 the Returning Offiser through post on tha 


obssrvansa of a вэгізіп prosedure, 

16. In paragraph 13 above, we have qaot. 
ed at full length Regalation IL bearing on 
the subjest. Ib sonsista of two elauses (2) 
aad (4); the frat sentensa of the seaond 
clause is in the passiva form and is silent as 


Às ` 


to by whom the nomination paper i3 to be ' 


sent, It 1°, therefore, eontended for the 
petitioner that the nomination paper ‘oould 
be sent by the oasndidate himself and thatit 


was not nesessary for its validity thas it 


Should bs sent only by tha proposer and the 
sasonder, Aosording ‘ta the pstitioner’s 
learnad Pleader, ths absense of the subjest 


in the first sentense was bo indisate that the ' 
nomination paper oould be sant even by a : 


total stranger. In this aonusation, we have 
to read both the olaases together. 


elauses sonstibate one rule of procedure, the 


The two. 


segond clause bsing merely proviso to the : 


firat 
by whish the n-mination paper was to be 
prepired and transmitted to the Hoturning 


The principal and the primary mode ' 


О 8 зәг, is presoribed by -the first slause, an | 


exaapiion to it being given in the sesond, 
Tae second clause merely gives au exception 
and permits a departure іп proselare from 


that laid down in elause (i), inasmuch as ii - 


permits the sending of the nomination - paper > 


` 


+ 
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through post. The twoclauses are to be read 
together, and on reading them we воше to the 
conclusion that the duty of transmitting the 
nomination paper to the Returning Officer 
has been east upon the proposer and the 


seoonder, ` They are to either personally. 


present it to the Returning Officer аб his 
. head quarters or to send it through post. 

.The very second sentence in sub-clause (#2) 
would show that the whole work in connection 
with the nomination paper and in conneetion 
with its transmission to the Returning Offiser 
was to be done by the proposer and the 
seaonder, and that s esndidate was to have 
no hand in it, exeept to give his assenb by 
signing the nomination paper. 

17, Onr attention has been drawn to the 
rule framed for certain other provinces, 
which permit the presentation of the nomi- 
nation paper by the eandidate himself and 
we are, therefore, asked to hold that the 
taking of a part by the candidate in his 
own nomination could not have been ob- 
jected to by the framers of the Central 
Provinces and Berar Regulations. It has to be 
mentioned that Regulations differ provinoe by 


provinae and those of other provinces cannot, 


therefore, guide us in the interpretation of 
our own, when these are olear. It is worth 
mentioning that in the Panjab, it is ‘not 
nesessary that the pereon who delivers the 
nomination parer shoald be either the 
eindidate or his proposer or seecnder, and 
that it could be delivered even by a mere 
stranger. Different  cireumstanoes prevail 
in different provinces and that probably 
accounts for the nesessity of prescribing 
different yrocedure for them. When a 
nomination paper has to be delivered by 
the eandidate or by his proposer or sesonder, 


its presentation by a stranger is invalid. 
See Monks v. Jackson.*  Besause in the 
Punjab the delivery of a nomination 


paper by astanger is not considered ob- 
jestionable, it would not follow that its 
presentation by a stranger in the Central 
Provinces or in Berar should be sonsidered 
as valid. Similarly, besause- in certain 
other provinces the preseníation of a nomi- 
nation paper is permitted to be made by 
the oandidate, it does not follow that it 
codid be made by the eandidatain our pro 

38ee Indian Election Guide by I. С. 8, Pages 6 
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vince, when our rules do not permit this: 
to be done. 16 is not possible for us to 
say why in Berar and in the Central Pro. 
vinees the presentation of a nomination 
paper to the Returning Officer was required 
to be made by the proposer and the seconder, 
and why 16 was not permitted to be made by 
the candidate himself, as in Bibar and Orissa, 
or bya stranger, as in the Panjab, Bat if 
we воша hazard a guess, the object of the 
framers of the Regulations for the Central 
Provinaes and Berar appears to have been to 
keep the whole thing in aonnestion with the 
nomination in the hands of the proposer and 
the seconder, ппірйаепов by the sandidate, 
who was to remain inthe baskgrcund. The 


-object was apparently to give a free ohoiee 
-to the proposer and the seconder and to give 


them the linerty of changing their minds 
even at the last moment. 

18. In tbe present osse the nomination 
paper was, as a matter of fact, sent by Mr, 
Khare. lt is, no doubt, true that he was 
direated by the proposer and the seoonder to 
send it but, as we have already observed, 
the duty could not badelegated. Ib was not 
a mere mechanical act whioh was done by 
Mr. Khare. A separate letter from himself 
was cent along with the nomination paper 
and its wording would show that he was the 
realsender. Іо that letter no mention what- 
Soever was made that Mr. Kbare was for. 
wardicg the nomination paper on behalf of 
the propcser and the seeonder, or that he 
was acti: g ag their agent and on their behalf, 
He purported to rend the nomination paper 
for himself. Theintelligent part of sending 
the nomination paper was done by him. it 
Seems necessary to point out that there is a 
great difference in the meanings of the ex- 
preasion “sending” and of "despatohing "' 

“ , ” é М А 
ог posting, Despatehing and poating in 
the post-box is a mecharisal ast whioh should 
not be sonfounded with the not of sending. 
The mechanical ast ean be done by anybody, 
even by a servant. The sending of a letter 
is an intelligent act and it has to be perform. 
ed by the proposer and the sssonder, Ап 
illiterate perfon may get а letier written for 
bim by another, but he will be the sender, 
and not the writer, though that letter may 
te taken to tbe Post Office by a third person 
ano though the address оп the envelope may 
be written by a stranger. In tbe present 
oase it was Mr. Khare who sent the noming- 
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tion paper in his own name with a osovering 
letter from himself. He was thus the aotual 
sender. This intelligent ast of sending whioh 
is entirely different from the aet of despatoh- 
ing or posting in the post.box could vot be 
delegated by the proposer and the sssonder. 
They had got to do if personally and in our 
opinion, therefore, the nomination paper was 
nol in this ease properly sent and was, there. 
fore, invalid. This settles Issue Nos. З (b), 
4 and 6. 


19. As already stated, there were two 
certificates separately endorsed on Mr, Khare's 
nomination paper by two different о овга. 
It was urged “for the respondent No. 1 that 
this was not in conformity with the require. 
ments of clause (if) of Regulation IT, and that 
it required one sertificate certifying both the 
fasts and signed by one offiser, We were 
asked to interpret the second sentenee of 

-elause (22) by putting upon it a strictly 
grammatisal ednstruction, and in this oonneo- 
tion there was'& very interesting argument 
addressed to us.  Aesording to one side, 
the sentence was asomplex one, while, on the 
other, it was urged that it was compound. 
In our opinion, it is unnecessary to go into the 
grammatieal construction of the sentence as 
the meaning is plain enough. All what the 
rule requires, is the certification of oertain 
facts by an officer of a certain status. It is 
immaterial whether those fasta are oertified 
by means of one oertifieate from one officer or 
by two or more certifisates givan by different 
officers. It is a well-known rule of inter. 
pretation that,words in the singular include 
the plural and tice versa, unless there is 
anything repugnant in the subjeat or context.* 
By the mere faot that, before the word 
*" sertifeate ” the article "a" is put in it 
does not follow that one certificate was 
intended and, that the plurality thereof was 
meant to be exeluded, There is nothing in 
the Regulation indicating the neodssity or 
importanee of only one aertifisate. Our opi- 
nion, therefore,'is that Mr. Khare’s nomination 
paper was not invalid, merely on the ground 
that there were two certificates endorsed on 
it instead of ons. The requirements of tbe 
certificate were substantially complied with, 
except in one partieular whieh shall be 
preeently mentioned. 
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1 20. The rule requires that the sertifieate 
is to be appended by the proposer and the 
seconder, In the present case, the gesond 
certificate was obtained by Mr. Khare. It 
was, therefore, be, who must be sonsidered to 
have appended it. The fact that the certificate 
was endorsed on the back of the nomination 
paper itself and was not sesarately attached 
to it does not makeany differense. The 
Regulation required that the sertifieate was 
to be appended by the progoser and fhe 
sesonder and this duty conld not ba dgle- 
gated. The candidate could not undertake 
this dnty on their behalf. Neither the pro- 
poser nor the seoonder was present at the 
time the second eertifieate was obtained by 
Mr. Khare. Our opinion, therefore, is that 


‘the sesond certificate was not obtained -or 


appended as required by tha Regulation and 
thus the nomination paper was invalid. This 
settles Issue No, 2. : 

21. The defects pointed ont above were 
not trivial or insignifisant, and they did not 
amount to a mere irregularity. When & 
certain prosedure is laid down it must be 
presumed that it was meant to be followed 
and that ita non-observanoe would make the 
proceeding inoperative and invalid. The 
procedure presoribed in this oase was sub- 
stantially disregarded, making Mr. Khare's 
расава invalid, This is as regards Issue 
No. 7. 

22. It was contended that the dealaration 
of the Election Agent made hy Mr. Khare 
required to be on в one-rupee stamp, 
Article 4, Sohedule I of the Stamp Aot 
being quoted in support thereof, The Artisle 
runs as follows: , 
~ “Arwipavir.—Ineluding an effrmation cr 
declaration in the oase of persons by law 
allowed to affirm or deslare instead of 
swearing.— One rupee,” 

The deslaration required by rule 10 (2) of 
the Berar Electoral Rules aannot be olassed 
as an affidavit, It ia not required to be 
made before a Magistrate or a Judge or 
an offiser having power to administer an 
oath or affirmation, The  Artiele of tha 
Stamp-, Act, inour opinion, presupposes that 
tke affilavit or declaration has to be made 
befcre а person having an anthority to 
administer an oath or to ва] upon в deponght 
to meke в declaration. 

The declaration under rule 10 (2) cannot 
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also be considered asa power-of-attorney. 
in onr opinion, therefore, the deslaration 
оеп Elestion Agent made by Mr.'Khare 
did not require any’stamp. Lt was also not 
bad, because it did not specifically mention 
the Constituenoy. The nomination paper, 
along with whioh it was sent, would show 
that it was in гөвревё of his candidature for 
the West Barar Non-Muhammadan Urban 
Constitutuency, This disposes of the Issue 
No.5, 


283. Next, we some to the  elestion of 
the respondent No. 1, Bao Saheb Mahajani. 
His declaration of the Election Agent was 
written on one rupee general stamp and 
his signature was atteated by the Suab- 
Divisional Magistrate Akola. These faote, 
agecording ёо “the learned Pieader for the 
respondent No. 2, made the deslaration a 
general power-of-attorney and it was, 
therefore, invalid. We must-frankly sonféss 
that we were unable to follow the ressòn- 
ing of the learned Pleader, The mere 
faot;of the deelaration having been written 
on в atamp-paper and the mere faot that 
the exeoutant made his signature in the 
presenoe of the Sub-Divisional Magistrate 
could not alter its nature. Perhaps, Rao 
Saheb Mahajani was too careful and did 
not want to take any risks and, therefore, 
followed all this lengthy and unnecessary 
procedure. The wording of the dooument 
will, however, clearly show that this doou- 
ment was meant to be a declaration under 
rule 10 (2) of the Berar Elestoral Rules. 
It has been expressly so stated in the 
document itself. The fact that the seal 
of the Court was affixed before the respond. 
ent No. 1 made his signature, would 
not affeet its validity, even if it were 
true, We have, however, the affidavit of 
Rao Saheb Mahajani to the effect that he 
put his signature after the whole body.of 
the dooument was written. The stamp-paper 
and the Magistrate’s attestation may be oon- 
sidered as mere superfiuities and these would 
not slterthe nature of the document. The 
answer to the question put in Issue No. 8 (о) 
must, therefore, bs in the affirmative and that 
in 8 (b) in the negative. 


24, At the time the respondent Rao 
Saheb Mahajani was nominated and stood 
as а oandidate for the new Council he 
was a member of the Central Provinegs 
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Legislative Council then existing, It was, 
therefore, contended that, under rule 4 
(6), he was not eligible for election, 
Under that rule a person who is already 
a member of a Legislative body eonstitnted 
under the Act is not eligible for election 
under the rules, The expression ‘the Act’ 
means the Government of India Aot, see 
rule 2 (1) (a). The prinsipal Aot of 
1915, amended by any Act forthe time 
being in fores, is oited as the Government 
of India Ast, see section 47 of the Govern. 
ment of India Aot, 1919. The Central 
Provinces Legislative Counoil, of whieh 
the respondent Rao Saheb Mahajani was 
a member, was constituted under the 
Government of India Actof 1912 and was 
not constituted under the Government of 
India Ast of 1915, as amended by the Aat 
of 1916, and further amended by that of 
1919. It sould not have been the inten. 
tion of the framers of the rules to exolude 
members of the already existing Couneils, 
If we were to ascept the interpretation 
sought to be put upon the rule by 
the petitioner, we would have to suppose 
that the Government of India or the 
Houses of Parliament intended to exelnde 
from the new Councils the members of 
the existing Councils unless they were 
prepared to resign their seats cn them. 
been the intention 
and eush an important- body. of publio 
men воп never have been intended to 
be exoluded. What we mean to say is, that 
ihe Couneil which has been substituted by 
the new Couneil and of whish Rao Saheb 
Mahajani was a member was constituted by 
the Government of India Act, 1912, and 
not by the Government of India Aot, 1915 
as amended by the Aots of 1916 and 1919, 
The membership of the present Counsil is 
not а bar to candidature to the new Ооппой, 
The existing Counsil was not, in our opinion 
a Ооопвії within the meaning of the amended 
Government of India Aot and the rules made 
thereunder. In our opinion, therefore, Rao 
Saheb Mahajani was not ineligible on aacount 
of the mere faot of his being a member of the 
Central Provinees Legislative Counoil exist. 
ing on 23rd Ostober 1920. This disposes of 
Issue No. 9. 

25. The nomination paper of Rao Saheb 
Mahajani was attacked by the petitioner and 
the respondent No, 2 on the same grounds 
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on which -Mr. Khare's nomination paper 
was attasked by him, The nomination paper 
of Rao Saheb Mahajani was prepared and 
signed by both the proposer and the seconder. 
A covering letter addressed to the Returning 
Ofiser signed by the proposer and the 
seconder was attached to the nomination paper. 
The nominaton paper and the covering letter 
were then put in a oover, the address on 
whioh was written by one Mr. Dharnadikari 
under their orders. The packet was astually 
posted by a peon under the seoonder’s dires- 
tions. The covering letter wonld show that it 
was the proposer and the sesonder who were 
the actual sendera of the nomination paper 
and the mere fact that the address on the 
cover was written and the packet was posted 
in the ‘post-box by others wonld not make the 
nomination paper invalid, The intelligent 
sot of the sending was that of the proposer 
and the seoonder, and oshers, inolnding the 
candidate, had no hand in it. The 10th issue is 
thus answered in the negative. 


26. Our eonolusions, therefore, are, — 

(1) The nomination of the respondent 
No. 2, Mr. A. V. Khare, was not 
valid; 

(2) The nomination and elestion of the 
respondent No. 1, Rao Saheb R. V. 
Mahajani, was valid, aud 

(3) The petition is liable to be dismissed, 


We resommend that the costs of the 
respondent No. 1 should be paid by the 
petitioner, his own sosts and those of the 
respondent No. 2 being borne by themselves, 
We. assess Pleaders’ fees at Вз. 250. 

27, Before concluding, we have to express 
our thanks to the learned Pleaders who ap- 
peared for the parties for the very sble manner 
in which they argued their respective oases. 

-Their arguments were of considerable help 
to us, 
Order accordingly. 
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ALLAHABAD HIGH COURT, 
Ѕисомр Оті, APPEAL No, 711 or 1918, 
November 23, 1920. 

Present: —Mr, Justice Piggott and 
Mr. Justice Walsh. 

RAJJAB SHAH AND OTHERS —P LAIN TIRE Sem 
APPELLANTS 
vorsus 

- TAHIR SHAH AND OTAERS— DEFENDANTS 


— RESPONDENTS. 
Partition of fractional share of estate—Estate not 
capable of partition—Decree, proper. 


Where ina suit for possession, by partition, of a 
fractional share of an estate, the Courts are unable, 
owing to the impartible nature of the estate, to 
separate by metes and bounds the plaintiif's share 
from the rest, the proper course is not to dismiss the 
suit, but to give the plaintiff a decree for joint 
possession over such share аз із found lawfully to 
belong to him. [p, 872, col, 1.] + 


Sesond appeal from a desree of the District 
Judge, Cawnpore, dated the 7th of Marsh 
1918. 


Mr. N, P. Upadhya, for the Appellants, 
Dr. 8. М, Sulaiman, for the Respondents. 


JUDGMENT.— The essential point for de. 
termination in these two sonnested sesond ар. 
peals is a simple one, and seems to ua almost 
too olear for argument, The plaintiffs same 
into Court alleging in substance that they 
were entitled to a frastional share in certain 
property by reason of inheritance from one 
Pir or Pira Shah, They alleged that the 
defendants had wholly dispossessed them 
were denying their title and keeping the 
entire profits of the property to themselves, 
They asked for possession by partition, that 


is to say, to have the fractional share, to 


which they claimed title, separated from the 
rest by metes and bounds and handed over 
to them, Тһе defenos set up raised a num. 
ber of issues all of whioh were tried out by 
the Court of first instance. On many ques. 
tions of faot, the findings of that Oourt 
two 
The 
was 


points the decision went against them. 
Court held that the property іп suit 
not susceptible of division by metes and 
bounds. It held, further, that the suit was 
barred by the twelve years rule of limita- 
tion. On appeal by the plaintiffs the lower 
Appellate Court held that the suit was 
within time, but still dismissed the emtire 
suit upon a finding that the property was 
not susseptible of partition and that the 
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plaintiffe, having sought no other relief, could 
Obtain no other. Itis clear that, in argument 
at any rate, the point was taken on hehalf 
of the plaintiffs that they might in tbe 
alternative be given relief by way ot a 
deoree declaring their title, bnt the lower Ap- 
pellate Court overruled this contention, 
- virtually on the ground that io grant it 
would shange the entire nature of the suit. 
The plaintiffs filed this appeal against the 
decision of the lower Appellate Court, but 
also. instituted another suit out of whioh 
Sesond Appeal No, 222 of 1919 has arisen. 
In this snit they asked fora mere deolara- 
tion of their title; but the question of law 
involved has now been differently cecided in 
the Conrts below, and this seoond.suit has 
been dismissed on the ground that relief by 
“way of dealaration, not only might have been 
sought in the former suit, but necessarily 


should have been alaimed ‘in iha alternative. : 


Tt is obviously unjust to the plaintiffs that 
both these desisions should stand, and, asa 
matter of fast, we think the  deeision of 
the Courts below in the first suit was clearly 
wrong. Even before the passing of the pre- 
sent Code of Civil Prosedure, Aot No. V 
of 1908, it was held that upon а suit for 
actual possession the plaintiff might, in the 
diseretion of the Court, obtain a deeree for а 
declaration of title, if for any reason the 
: Court found it impossible to grant relief by 
way of notual delivery of possession. As 
authority for this it is suffiaient to cite 
the oase of  Govnd Rao v, Sita Ram 
Kesho (1). Under the present Code, how- 
ever, provision has been made in Order XXI, 
rule 35, olause (2), for the exeoution of 
a decree for delivery: of joint possession 
over immoveable property, an amendment of 
the law whioh clears up oertain difficulties 


whioh had previously been felt by the ` 


Courts, If, therefore, the only diffisulty 
in the way of the plaintiffs in the first suit 
“was the impartible nature of the property, 
it seems obvious that the Courts, finding them- 
selves unable to separate by metes and 
bounds the plaintiffs’ share from the rest, 
should have granted as mush of the plaint- 
iffs’ prayer as they could and given the plaint- 
iffs a dgoree for joint possession over auch 
share as they found lawfully to belong to 


(1) 21 A, 63 (P. 0,5 2 0. W. N. 681: 25 I, А, 196; 7 
Bar. Р, О, J, 870; 9 Ind. Deo. (x. s.) 744. 
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them. There bas been some argument be- 
fore us about the desision of the Courts be- 
low regarding one partioular item of pro- 
perty, in respeat of which the suit seems to 
have been dismissed upon a different finding 
which is elearly a finding against the plain- 
tiffs on the question of title. It looks like 


гв finding of faot; butit is not necessary for 


us to go further into the matter, because, 
in our opinion, the ease will have to go back 
io the lower Court for deoision on the 
merits, The suit has been dismissed in that 
Court upon the finding that the plaintiffs, by 
‘reason of the nature of the relief sought in 
their plaint, must either get a deeree for 
partition by metes and bounds or no deeree 
at all. We reverse that finding, holding that 
the plaintiffs, if their title is established, 
should reaeive adeoree for joint possession 
over such frastional share in the property 
in suit as the Court finds to be their right- 
ful due, The case must now go bask to the 
lower Appellate Court in order that the 
defendants-respondents may have an op- 
portunity, if they wish to do 80, of sup. 
porting the decree of the Court of first 
instance on any of the points whieh have been 
desided in favour of the plaintiffs. In fast, 
the lower Appellate Court will have to try the 
suit on the merite, unless the defendants now 
withdraw any of the pleas проп whioh issues 
were framed in the Court of first instance. 
Our order, therefore, on Sesond Appeal No. 
711 of 1918 is that we set aside the decree 
of the lower Appellate Oourt and remand 
the ease to that Court, with orders to re ad- 
mit the same on to its file of pending appeals 
and to dispore of it on the merits. We think 
that the plaintiffs are olearly entitled to 
their costs of this appeal and we order ac 
cordingly. ` 


Decree set aside, 


£80 
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CALOUTTA HIGH COURT. 

Apprat FROM ORIGINAL Отт, No. 73 

or 1919 

IN Бот No. 710r 1904, 
February 13, 1920. 
Present:—Justioe Sir Asutosh Mookerjee, Кт., 
and Justise Sir Ernest Fletcher, Кт, 
APURBA KRISHNA SETT— APPELLANT 
versus 


RASH BEHARY DUTT—ResroNDENT, 

Limitation Act (IX of 1908), Sch. I, Art. 188— 
Mortgage—Order absolute for sale—Application to 
enforce order—Limitation, 


An application to enforce an order absolute for 
sale made by the High Court in a suit for the 
enforcement of a mortgage-seourity must be made 
within 12 years from the date when the present 
right to enforce the order accrues; that is to say, 
the date when the order absolute for sale was made, 


Appeal against the judgment of Mr, Justice 
Rankin: 
Mr. Н. DseBose, for the Appellant, 
JUDGMENT. 


Моокжвј28, J.— This appeal raises the ques- 
tion, whether an application by the appellant 
to enforce a judgment of this Court, made 
in the exeroise of its ordinary original siwil 
jurisdiction, is or is not barred by limitation. 
The suit was instituted for the enforcement 
of a mortgage-security. Ор the 30th June 
1904, the usual preliminary deorce under 
sestion 3E of the Transfer of Property Aot 
‘was made, Оһ the 26th January 1905, the 
Registrar submitted a report on the accounts, 
and the 18th August 1905 was fixed for 
re.payment. Butthe amount was not paid, 
and on the 22nd Marok 
‘abeolute was made in aceordanee with the 
provisions of gestion 89. It was, however, not 
till the 19th May 1919 that the representative 
of the deoree holder (who had died in the 
meantime) applied to the Court to enforse 
his rights and realise his dues under the 
judgment. Mr. Justice Rankin has held that 
the applieation is barred by limitation. 


Artiele 183 of the Schedule to the Indian | 


Limitation Aot provides that an application 
to enforee a judgment, dsoree or order of 
avy Court established by Royal Charter, in 
the exercise of its ordinary original oivil 
jurisdietion, must be made within 12 yeara 
from the date when a present right to enforce 
the judgment, decree or order acorues to some 
person sspable of realisirg the right. There 


INDIAN: GASES, 


1907 an order | 


[1921 

e 

is a proviso to the Artisle whioh lays down 
that tbe period of 12 years shall be som: , 
puted from the date of payment, aeknowledg- 
ment ог revivor where there has been sueh 
payment, asknowledgment or revivor. It is 
not disputed that the fasts of the present 
сазе do not bring it within the proviso. Uon- 
sequently, the question is, has the application 
been made within 12 yeara from the date 
when a present right to enforce the judgment 
or dearee or order aeorued to some person 
capable of realising the right, Such right, 
in our opinion, авогпей to the desree-holder 
when the order absolute for sale was made 
on the 22nd March 1907. It has been finally 
suggested on behalf of the appellant that the 
rigat could not aesrue tillthe order had been 
Bled; but no attempt has been made to 
support this sontention by  referense to 
principle or authorities, ‘Che reason is 
obvious ; if the aontention of the appellant 
were to prevail, the result would follow that 
the period of limitation might be indefinitely 
extended’ by reason of the lashes of the 
deoree-holder, who might not, as has happened 
in the sase before zs, file the decree for years, 


‘We may add that no attempthas been made 


in this Court to reiterate the desperate argu- 
ment adyaneed before Mr. Justice Rankin 
and rightly overruled by him, that no rule of 
limitation applies to this matter, In onr 
opinion, the application has been properly 
dismiseed as barred by limitation and this 
appeal must be dismissed, with separate oosts 
to the two sets of respondents, 
Fretcagr, J.—I agree. 


Appeal dismissed, 


Vel. LX] 
a 
MAHADEO PRASAD ©, DIRGBIJAI SINGH, 


ALLAHABAD HIGH COURT, 
Sroonp Огт, Appear No. 1399 оғ 1917, 
October 26, 1920, 

Present : —Mr. Juátiae Piggott and 
Mr. Justioe Walsh. 

Ohaudhri MAHADEO PRASAD— 
D&FENDANT— ÁPPELLANT 

: versus: 
Raja DIRGBIJAI SINGH anp 
ANOTHER— PLAINTIFFS— 
RESPONDENTS, 

Civil Procedure Code (Act V of 1903), O XXI, 
т, 46 — Money deposited by third party as due to 
judgment.-debtor —Paymentout to decree-holder— Deposit 
operating as discharge—Suit to recover money paid to 


decree-holder, whether maintainable—Contract Act (IX 
of 1872), s. 72, applicability of. 


М. held a decree against L. and in execution 
thereof applied for the attachment of any debt due 
by P. to L, this attachment was made under 
Order XXI, rule 46 of the Civil Procedure Code, 
and an order was passed directing P. to pay в 
certain sum of money into Court. Р, objected but 
admitted that, upon а settlement of accounts be- 
tween himself and L., the sum demanded would be 
found due by him to L. The executing Court 
directed payment of the amount by a certain dato, 
and ultimately ordered the attachment and sale of 
P,’s house unless the money was paid ; P., under this 
pressure, paid the mney into Court unconditional- 
ly, andit was divided between M and H., another 
decree-holder against L. P. thereupon brought the 
present suit to recover from М. and H, tho amount 
he had deposited : 

Held, that as P. had made the deposib under an 
admission that he was in fact indebted to L. at 
least to that extent, and obtained a valid discharge 
pro tanto of his debt to L, he had no claim in 
equity to recover from M. and F. [p. 882, col, 2; 
р, 886, col. 1.] 

Section 72 of the Contract Act, which lays down 
that a person to whom money has been paid by 
mistake or.under coercion must re-pay or return it, 
implies that the money was not really due to the 
person to whom it was paid. Ср. 888, col. 2.] 

Seeond appeal from the decision of the 


Distriot Judge, Allahabad, dated the 6th of 
July 1916, 

Messrs. Gokul Prasad and Капћаѓуа Lal and 
Dr, 5, N. Sen, for the Appellant. 

Messrs, A, P. Dubs and E.P, Zutshi, for. the 
Respondents, 5 

JUDGMENT, : . 

Piaaort, J.—The fasts out of whieh 
these two oonnested second appeals arise 
may conveniently be stated as follows:— 
Raja Dirgbijai Singh, ths plaintiff-respond- 
ent inthis Court, employed one Lala Manni 
Lal ёз a oontrastor to baild в house for 
him, It has nave rbaan denied that, ons 
settlement of aasounts, some money would 
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be found due to Manni Lal from the Raja 
in consequence of the performanse of this 
contract, bnt there was a very deoided 
differense of opinion between the parties 
aonserned ав to the amount so due, In 
the meantime, Manni Lal seems to have 
got into financial diffienlties, At any rate, 
we know that more than one deoree was 
in execution against him and that he was 
not prepared to pay up even the small 
amounts involved in ths two dearees whioh 
wil be presently referred to. The holder 
of one of these decrees was Mahadeo Prasad, 
the appellant in Second Appeal No, 1399 
of 1917. He took ont exesution and applied 
to the Execution Court, that of the Munsif 
of Allahabad, to attach for his benefit any 
debt which might be due to Manni Lal 
from Raja Dirgbijai Singh. This attash- 
ment was made onder the provisions of 
Order XXI, rule 46, of the Civil Prosedure 
Code, and, so far, the  proeeedings of the 
Execution Court were admittedly oorreet. 
The learned Munsif, however, went on to 
pass an order diresting the Raja to pay 
into Court a sum of money, apparently 
Rs. 1,000, for the benefit of the deoree- 
holder, Mahadeo Prasad, Ib is not denied 
now that, under the Code of Civil Pro- 
osdure, the Munsif had no right to make 
any such order, The Raja presented a 
petition of objection on the 11th of February 
1914 in which he put forward various 
reasons why the Exeaution Court should 
not require him to pay in this money ; bub 
in this petition he made the important 
admission that, although the asoounts be» 
tween himself and Manni Lal were still 
rnsettled, he had no doubt that а sum of, at 
any rate, Ra, 1,000, or thereabouts, would be 
found due from him to Manni Lal upon 
proper settlement. The learned Munasif, 
asting on this admission, overruled all the 
objestions preferred by the Raja and passed 
& positive order that the money should 
be paid into Court by a fixed date, This 
date was postponed from time to time and, -- 
in the month of July 1914, we find tha 
Raja petitioning the Oourt-for two months’ 
further time within whioh to make the.: 
required payment. · Finally, in the -month . 
of January 1915, the Munsif passed -an 
order that a house belonging to Raja 
Dirgbijai Singh should'be attached and sold ' 
unless the required deposit of Re 3,000 : 


` ante, 
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were made. Here, again, it is admitted 
that the Exesntion Oourt was wrong, the 
learned Munsif not havirg power under 
apy provision of the Code of Civil Pro. 
eedure to pass such an order. Urder 
pressure of this order, the Raja finally paid 
into Court a sum of Re. 975. This was 
nosepted as sufficient ard war eventually 
divided between Mabadeo Pracad, the 
original attaching -ereditor, and one Sheikh 
Habibullah, the holder of another decree 
against Lala Manni Lal, wbo applied for 
rateable distribution. The present suit was 
originally brought by Raja Dirgbijai Singh 
against Mabadeo Prasad only ; but Sheikh 
Habibullah was subsequently added es a 
defendant, ard the claim was to reeover 
from essh of these defendants, with interest, 
the money whieh Бе had taken out of the 
Munsif's Court from tbe deposit of Re 9*5. 
The suit was resisted on various grourds 
and disposed of by the Jearred Subordirate 
Judge in a very brief and summary judg 
Ynent, The Trial Court seems to have held 
that it was quite snfioient to give the 
plaintif а saute of senon that he had paid 
in the sum of Rs. 975 under pressure of 
an attachment crder whieh the Exeontion 
Court ought rotto have passed, In dealing 
with the merits of tbe osse be dis- 
eursed one point only, and that was in 
sonnestion with a plea teken by the defend- 
It appears that Manni Lal made an 
assignment of whatever money wight be 
due to him from tke Raja to two persone, 
Bishesbar Das ond Paras Rar, tle laiter 
of wicm was his sister's Lutbard. There 
persona brougbt a euit agsinet the Raja as 
assignees limitirg their olaim to а sum of 
Rs. 1:,000. tn his written statement Raja 
Dirgbijai Singh distinotly pleaded that the 
sum of Rs. ¥75 deposited by him in the 
Court of the Munrsif of Allabated was а 
good and valid discharge of his debt to 
Manni Lal pro tanto, and that tbis payn ext 
should be taken into account ір setibrg 
the amount, if ary, due to the plaini-fis, 
As it happened, this suit was rot tried out 
bot the Raja compromised with the plaintiffs 
for в snm of Rs. 4,250 snd а consent. 
deeree was pasted aescrdingly. In the suit 


Li 


out of which the two sppeals now before - 


us arise, the defendants made it part of 
their case that, in settling the terme of this 
‘sompromice, the Reja had in feet received 
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eredit for this sum of Hs, 975, so that he was 
no loser by reason of the deposit made by him 
in the Exeentian Court. The learned Sab- 
ordinate Judge held that it was not proved by 
convinsing evidence that eredit had been given 
for this item to the Raja in settling the terms 
of the compromise, and he seems to have 
accepted Raja Dirgbijai Singh's statement 
to the effeot that credit was not given him, 
Upon this finding, the suit was deoreed 
against both defendants in proportion to 
their liabilities as set forth in the amended 
plaint. Both defendants appealed to the 
District Judge, In the memrrandum of 
appeal Gled by Mahadeo Prasad the point 
is distinotly taken that the plaintiff had 
failed to show that he had suffered any 
Joss or damage and, forther, that he had 
admitted bis liability as debtor to Lala 
Manni Lal to the extent of at least 
Ra, 1,000, before he made the payment of 
Rs 975 mto the Execution Conrt. These pleas 
obvionsly go direct to the merits of the 
case; connected with them was a fortber 
plea of a legal nature, to the effect that 
the deposit in the Exeeu:ion Conrt was made 
under the provisions of Order KAT, role 46, 
of the Code of Oivil Procedure, without 
any condition whatever, and that no euit 
would lie to recover any sum of money so 
paid. The learned District Judge disposed 
of the two appeals in a овгеѓп) judgment, 
the greater part. of which, however, is devot- 
ed fo a disoussion of the supposed legal 
diffisulties in the way of the plaintiff's 
muiptawing the suit. On the merits 
of the case he says exceedingly little, and 
what he does say ia distiootly less favour. 
able to the plaintiff than is the finding of 
the Trial Coort. 1n dealing with the question 
of the eompromise under wbieh the Raja 
paid Rs, 4,250 to Bisbesbar Das and Paras 
Ram as assignees of Manni Lu), the learned 
Distriet Judge says that be is not prepared 
to nd on the evidense before him, sffirm. 
atively, that this item was taken into aseount 
in settling the terms of the compromise. 
He dces not sey that the plaintiff bad 
satisfied him, either by his own statement 
or by any other evidenee on the record, 
that the item in question was not sa taken 
into aseount. On the appeal of Habibullah 
the learned Diatrict Judge hed to deaf with 
one plea peauhar to this defendant, It 
was contended that, even, if any tort had 
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been eommitted entitling the plaintiff to 


relief, the responsibility for the same lay 
wholly on the shoulders of Mahadeo Prasad, 
Habibullah having had nothing to do with 
obtaining from the Exesution Oourt any of 
the orders the validity of whish was imoeash- 
ed in the plaint, but haviog merely applied 
for rateable distribution in reapeat of rum 
of Rs. 975 whieh was lying to the sredit of the 
jatgment debtor Lila Manni Lal in the Court 
of the Munsif of Allahabad, Wish regard to 
this plea the learned District Judge so omtents 
hime f wth saying that H:bibullah had 
got hold of money of the Raja’s, whieh the 
Raja was under no legal obligation to 
pay, and that for this reason alone the 
Raja was entitled to get it bask from 
bin Mahadeo Prasad and Sheikh Habibullah 
have filed separate apoesls in this Оопг'; 
bit, except вя regarda the last point above 
noticed, these aopeals proceed upon common 
goands. There has been a good deal of 
argument before os with regard to oertain 
qaestions of law supposed to be raised by the 
pleadings. Oni behalf of the plaint ff-ra- 
soondent we bave been referred toa number of 
ewer, of which it іч anffis ‘ent to mantion that 
relied upon by the Disrriat Jadga, tha sasa of 
Kanhatyt Lil у. Nationcl Sank cf. Inda (1) 
The principle involved in these rulings і uo- 
derstand to he this,-th:t if a deoree holder 
obtains an order for attachment of property 
belonging to a third person, representing 
the aame ав tbe property of his judg- 
ment debtor, it is open to the third par- 
son во aggriavel to protest himself 
by paying into Court under protest tha 
awoant of the desrea and sub-eqauantly 
maintaining a suit i; reo war tha same {гоп 
the deeree-holder. I: dors nnt seem to me 
that this prinaiple has any -esl aoolisation 
to the fasts of the present ewe Beoadly 
speaking, my opinion regarding these two 
appesls 1°, that tbe Courts below have 
assumed in favour of the plaintiff that he is 
entitled to equitable relief and have then 
proceeded to hold that there is nothing in 
law to prevent him from obtaining that 
relief by means of a suit against the two 
deeree-holders h> divided between them the 
monby deposited by him in the Execution 


(4) IR Ind Cas. 049: 40 О, "98 17 0. W. N 541; 
19 8) М W, N. 505 123M „Т 46; ПА 1. J. 
418; 17 О, L. J. -781:8 Bom i. К. 472: 184 Р, 1. Б. 
1918; z6 M. In J. 104; 40 L A, £6 «P. C.). 
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Court, The real question, however, is whether 
the plaintiff, on whom the burden of proof 
lay, has made out any ease for equitabla 
relief. In argument before us, it haa been 
sought to support the elaim with referenae 
to rules 58 and 65 of Order ХХІ of the Code 
of Civil Prosedure, and also with reference 
to the equitable prinoiple embodied in seo- 
tion 72 of the Indian Contrast Aet. I do 
not myself think that it would be possible, 
without violent straining of language, to 
bring this oase within the provisions of 
rule 58 above mentioned; but even if it wera 
so, the only effest would be to give rise to 
an objeation absolutely fatal to the plaidtiff's 
suit. The order of the  Exeeution Oonrt 
whish really prejudises the rights of Raja 
Dirohijai Singh was the order of the lith 
of Fabeuary 1914, overraling his objestion 
and diresting him positively to deposit in 
Court a sum of R». 1,000 for the benefit of 
Mshadeo Prasad, deeree-holier. If any 
oause of action did aesrue to the Raja under 
the rales to whish reference has been made, 
it aasrued to him on that date, and the 
present svit having bean filed on the 2186 
of Fsbrnary 1916, is well beyond limitation 
from the da e af the said order. It is even 
beyond limitation if reference be made to 
the date of the attashmeut of Вија Dirg- 
bijai Singh’s house, having been brought а 
little over a year after the date of the said 
attachment . The plaintiff's suit ean only 
susesed, if at 811, with reference to the 
equitable prinei.la embodied in sestion 72 
of Aet No. iX of 1872 to whish raferanss 
has already basn made. That section lays 
do «u that а person to whom money has been 
paid by mistake or under ooeraion must re pay 
or rsturn it, Obviously, the section implies 
that the money was not really due to the 
person to whom it was paid and this is made 
clear by the illustrations, The whole point 
in this ease is, in my opinion, that Raja 


.Dirgbijai Singb, when he made his deposit 


of Ra 975 in the Court of the Munsif, did 
80 under an admission that he was in faob 
indebted to Lala Manni Lalat least to this 
extent, 

When this point was made alear in the 
o»ur-e of argument in this Court, the learned 
vounpgelfor ths plaintiffa respondents, who 
argued his olient's ease thronghout with 
great keennesa and ability, fell baok upon 
а sontention to whieh no referenee whatever, 
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is to be found in either of the judgments 

of the Courts below. Не called attention 


to the fact that from 
evidence on the record it would appear that 


the assignment made by Lala Manni Lal of. 


the debt due to him by Raja Dirgbijai 
Singh, in favour of Bisheshar Das and Paras 
Ram, had been made in the month of Sép- 
tember 1913, that is to say, before the order 
‘of the Munsif of Allahabad directing him to 
pay money into his Court for the benefit of 
Mahadeo Prasad, and long before that pay- 
ment was actually made, On this we were 
asked to-hold that, asa matter of faot, no 
debt was due from Raja Dirgbijai Singh to 
Manni Lal at the time when Mahadeo 
Prasad obtained his order of attachment and 
brought pressure to bear through the Court 
on Raja Dirgbijai Singh to pay this sum of 
Rs. 975 for kis benefit. The only diffiaulty 
I have felt іе, whether this contention ought 
to be allowed to prevail. It involves a very 
definite shifting of position on the part of 
Raja Dirgbijai Singh from that taken up 
by him in the Exeoution Court. Itis quite 
true that, in one of his petitions of objeation 
addressed to the Munsif of Allahabad, he 
mentions the faot that Bisheshar Dae, as 
assignee of some part at any rate of the 
debt due to Manni Lal, was pressing him 
with notises to pay the. same. He puts 
this forward as one of the reasons why 
the Court should not order him to make any 
deposit on &esount of that debt. This plea 
ił; in my opinion, obviously sontrolled 
and governed by the Raja’s express ad- 
mission that, upon a settlement of acsounte, 
a sum ofat least Rs. 1,000 would be found 
due from him to Manni Lal, .andin view 
of what took plase in the Exeeution Court, 
1 very muoh doubt whether, in any event, 
Raja Dirgbijai Singh воша have been 
allowed to maintain a suit for recovery of 
the money upon а plea wholly inoonsistent 
with this admission, My principal point 
against him, however, is that there is no 
indisation of suoh a plea in his plaint, He 
nowhere makes iba ground for relief that 
he was not indebted to Manni Lal at all 
at the time when he paid the sum of 
Rs. 9,5 into the Munsif’s Court. He bases 
his slaim to relief purely and simply on the 
ground upon which it has been deoreed by 
£he Courts below, namely, that he had paid 
the money under compulsion of a process 
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of attachment issued against him by the 
Exeoution Court whieh was contrary to law. 
and wholly outside the powers of such 
Court to isane., On the facta of the ease as 
a whole, having regard to what is apparent. 
from the record as to Manni Lal's oiroum- 
stanses, and taking into consideration the 
fast that the olaim brought against Raja 
Dirgbijai Singh by Manni Lal’s transferees. 
was sompromised for less than a one-third of 
its amount, I have formed a very poor opinion. 
of the plaintiff's oase on equitable grounds. 
I sertainly do not think that he ought to be 
allowed to susseed in this Court пропа 
plea to whish no reference is to be found 
in his plaint, or in either of the judgments of 
the Courts below. If the defendants, Mahadeo 
Prasad and Habibullah, had definitely been 
put on their gnard by the. pleadings that 
the plaintiff's oase war, tha Mahadeo Prasad 
had misled the Court upon a question of 
fact, when he alleged that there was a 
debt due from Raja Dirgbijai Singh to Lala 
Manni Lal and sought an attashment of the, 
rame for his benefit, obviously these defend- 
ants would have been entitled to ask the 
Court to go into the whole question of the, 
alleged transfer of that debt by Manni Lal,, 
and they would hava been in no way bound 
by the faot that Raja Dirgbijai Singh had 
seen fit to deal with the transferees on the 
basis of there being в valid transfer in their 
favour. As tbe record stands, I think the 
defendants are olearly entitled to hold the 
Raja to the admission made by him in his 
pleading before the Exeeution Court, to the 
effeot that there was a debt of at least 
Rs, 1,000 due from him to Manni Lal, and to. 
по one else. If this view is eorreot, it follows 
beyond all question that the third elause of 
rule 46 of Order XXI, of the Code of Civil 
Procedure oame into operation and that the. 
payment made into Court by Raja Dirgbijai 
Singh dissharged him from liability towards | 
Manni Lal to the extent of Rs. 975, os. 
effestively as if he had made the payment, 
direst to Manni Lal and obtained a reseipt 
from the latter, The Courts below eem to 
me to have wholly overlooked the effeet of 
this provision. It operates quite indepen. 
dently of any question as to the бїгбэш.. 
stanses under whish the payment was made, 
ог the motive whieh may have influeneód 
Raja Dirgbijai Singh in making it. if he 
really owed Rs, 975 to Manni Lal, and paid 
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‘it into Court, and thereby obtained a valid 
discharge to this extent, he has no claim 
in equity to гевотег that money from 
Mahadeo Prasad or Habibullah, who got 
possession of it under the orders of a 
competent Court as money belonging to their 
judgment-debtor, Manni Lal, and lying to 
his oredit in the Exeoution Court, I have 
said enough to dispose of these appeals and 
‘Ido not think it necessary to diseuss in 
detail the speoial plea taken by Habibullah; 
“but I feel bound to say that I do not see 
what sanse of action against Habibullah is 
disolosed by the plaint or made out by the 
‚ evidence produced in the two Uourts below. 
For these reasons, I would allow both these 
appeals, set aside the deorees of both tha 
Courte below, and dismiss the plaintiffs suit 


with aosts throughout, inoluding in this 
Oourt-fees on the higher seale. 
Warsa, J.-—I entirely agree. Having 


, regard to the way in which the oase was 

fought, both parties treated Manni Lal and 
.his transferees as baing in substance the 
same person, and the transfer as making no 
difference to the real merits which had to be 
decided. 


In my opinion, at the time wheu the oom- ` 


promise was entered into, the Raja oould 
not- have been ignorant of or have forgotten 
the sum of money whioh had been paid 
into Court, Hither he intended to treat 
it as a good payment to Manni Lal or his 
transferees, or be intended to keep it up 
his sleeve and when the compromise was 
sarried out, to bring a suit to got the money 
bask, Hs must have known that Manni Lil 
regarded the money as having been paid pro 
tanto as а dissharge of his debt to Mahadeo 
Prasad. In my opinion, the Raja could not 
in equity enter into the, compromise with 
the intention of bringing a suit to resover 
this sum of money, without making it one 
.of the terms of the compromise that the 
eompromise was entered into without pre- 
judiee to his right to recover the Rs, 975. 
In other words, the sompromise undoubtedly 
involved on the part of the oreditors the 
payment of a sum of Hs. 4,975, and the 
Raja was perfectly wellaware of that fast 
. when he entered into the compromise. That 
being so, this action is an abuse of the pro- 
севе of the Court and, therefore, ought to be 
„dismissed. 


By tas Couet.—The order of the Court 
їз that we sllow both these appeals, set 
aside the decrees of both the Courts below 
and dismiss the plaintiffs’ suit with eosta 
throughout, inoluding in this Court fees 
on the higher goale. 

Apreal allowed, 


BOMBAY HIGH COURT. 
Szcosp Олт, Арреһт, No. 963 or 1919. 
August 16, 1920, 

Present : —Sir Norman Maoleod, Kr., Chief 
Justica, and Mr, Jastiee Faweott. 
DATTATRAYA PURSHOTTAM 

PARNEKAR— PLAINTIFF —ÁAPPELLANT 
versus ` 

RADHABAI BALKRISHNA TRIMBAK 


s —DsrENDANT— RESPONDENT, 

Civil Procedure Code (Асі V vof 1908), ss, 2, 97— 
Dekkhan Agricluturists’ Relief Act (XVII of 1879), 
88, 2, 13-—Finding that party is agriculturist, whether 
preliminary decree—Appeal, whether lies. 


A finding that a party is an agriculturist is not by 
itself an adjudication which can be embodied in a 
decree and is not appealable, though it may result in 
the plaint being returned for presentation in the 
proper Court. Therefore, a Judge should never 
accede to an application to draw upin the form of 
a decree a finding on the question whether a party 
is an agriculturist or not. [p. 858, cols. 1 & 2.] 

Seoond appeal from the desision of the 
Distrist Judge, Nasik, iu Appesl No, 82 of 
19.9, sonfirming the desree passed by the 
Joint- Subordinate Jndge at Nasik, in Civil 
Suit No. 293 of 1918. 

Mr. D, О, Virkar, for the Appellants, 

Mr, D, R. Patwardhan, for the Respondent. 


| JUDGMENT. 

Macurop, О, J.— The plaintiffs sued to 
resover Rs. 3,637, being the balance due on 
two mortgage-deeds, dated 28th June 1891 
and 26th September 1892. The defendant 
in his written statement contended that he 
was an agriculturist and that the suit should 
be tried under the Dekkhan Agrieulturists 
Relief Aot. The following issues were raisod 
ав preliminary issues :— 

(1) Whether the defendant is an agricul. 
turiat within tha meaning of the Dakkhan 
Agrioulturists’ Relief Aet? 
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(2) Whether the rnit is maintainable with. 
ont a Suseession Certifisate ? And 

(3) Whether a sertifeate under the Pen- 
sions Ast is nesessary P ` 

On the first issue the Judge found that 
the defendant was an agrisulturiat, The 
second issue was found in the affirmative 
and the third in the negative. Farther issues 
were then drawn up:— 

1. Whether the mortgage-bonds in suit 
are proved ? 

2. Whatis proved to be the sonsideration 
of the anid bonds P 

8. What is proved to be the amount 
reasived by plaintiffs towards satisfaotion of 
the said bonde ? 

4, Whetber ibe enit is within time Р 

5. What is foond due on taking aea^unta 
under the Dekkhan Agrieulturists! Relief 
Aet ? 

6. Howshould the amount due be made 


payable ? 


Unforturately, the plaintiff applied to the 
Court to draw upa decree on the finding 
on the first issue and a deeree was drawn up. 

Àn appeal was filed against that desree 
which was admitted by the Distriet Judge. 


"The appeal was dismissed, the learned Judge ' 


being of opinion that the defendant was 
rightly held to be an agrioulturist. I think 
he was wrong in holding that an appeal lay, 
and he failed to appresiate in the right way 
the remarka of Mr Justice Heaton in 
Municipal Oommittes of Nasik v. Collector of 
Nasik (1). 

The importance of the question arises from 
seotion 97 of the Oode, whioh enaets that if 
a party aggrieved by a preliminary deeree 
pasred after the commencement of the Orde 
does not appeal from such decree he shall 
be preoslnded from disputing its eorrectness 
in any appeal whieh may be preferred from 
the final desree, thua giving effeot to the 
opinion of the dissenting. Judgesin Khadem 
Hosein v, Emdad Hossein (2), that in an 
appeal sgainat the final deoree in a partition 
suit it was not open to the appellant to 
question the correctness .of the preliminary 
order or deoree for partition when no appeal 
was preferred against sush order within the 


(1) 28 Ind. Cas, 68% 17 Bom. L. В 324; 39 B. 
423. 
(2) 29 0. 758 (Е. B.); 50. W, N. 617. 
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‘desision of the ruit. 
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time allowed by law, Sush an erler was, 
aesordi: g to legal pharnsenlogy, в preliminary 
or interl-sntory deeree, bat it was not a 
desree ar defined by erection 2 of the Civil 
Prosedure Code of 18/2 al hough it was 
appeslable aa if it had teen a deeren. 

In reation 2 «f the Code of 1908 ‘dearee’ 
was defined «o ar to bring prehminary or 
interloantory dearees within the defini inn of 
a deeree, but thé only ehange in prooedure 
introduced by the definition of deeree in 
seotion 2, aombined with sestion 97, was in 
respest of the right of an aggrieved party to 
appeal from a preliminary deeree. The right 
whioh he had before to wait unti] the final 
decree war passed and then appeal from both 
the preliminary and the final deeree «as taken 
awsy. 

But the impression has gaired grrond tbat 
the kind of preliminary deoreoa whish oan be 
peered haa heen jrd+fivitely extended by the 
Code of 1:08. Constant en-lieations are 
made to tha Judges in the М fusil Courts 
to embcdy in the form of deereea judieal 
pronounsementa whioh are not judgments 
assording to tha Code, on the ground that the 
aggrieved party may be debarred from raige 
ing the question in an appeal from the final 
deeree. This apprehension may be gennine 
in some cages but it too of en ia merely the 
sorter for deliberate obstruetions to the fral 
The objset is eary of 
attainment. The Jodge is asked to draw up 
a decree on the ground thet he has desided 
some thing which conslusively determines the 
right of the parties with recard to one of the 
matters im eontroversy in the suit, The Judge 
desliner, An appliention ia made to compel 
him to draw up а deeree, Whether gucseseful 
or nct, tbe hearirg of the soit is delayed for 
months. If the Judge eonsente, there is at 
once an appeal. Jn this way, litigation, whioh 
is in вру event'suffisiently protrasted, ean be 
indefinitely prolonged. 

In my opinion, the above impression is 
entirely erroneous and has arisen shit fly from 
the failure to observe the rules of prosedure 
laid down by the Civil] Prosedure Code, 1908, 
with regard to the institution aud hearing of 
svita The eolntion of the quoation b.fore 
os is to be fourd not in avy of the romere us 
вавғв which desl with the qr estion but ,Pysa 
esreful sonsideration сЁ those rules whieh, 
with some minor alterations, re enact the 
corresponding sestions of the Code of 1882, 
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They pressribe when and іп what sireum- 
star вез the Court is to ргопоппве judgment 
and it is only when 4 judgment has been 
pron»ounaed in conformity with.those rules 
that it ean be embodied іп. а dearee. 

The real question, therefore, seems ta me 
to be not what is or what is not a prelimi. 
nary déeree, but when may a Trial Juaige 
pronounas а judgment whieh has to be em. 
bodied in a decree. Then the stage cfiha 
ease at whioh indgmept is pronounsed will 
determine whether the desree is preliminary 
or final, It may be as well to set ont, as 
briefly as possible, the oourse a suit shonld 
follow under tbe rules. When a suit has been 
duly instituted a summons may be issued to 
the defendant to appear: Order V, rule 1. 
The Court shall determine at the time of 
issuing the summons whether it shall be 
for the settlement of issues only, or for the 
final dienneal cf the suit: Order V, rule 5, 
Order X V deals with the settlement of 
issues. At the firat hearing of the suit tho 
Uourt shall proseed to frame and record the 
isaues on which tbe right девівіоп of the 
нен to depend: Order XIV, rule 
1 (5). 

Where issues both of law and of fiet arise 
in the same snit and the Oourt is of opinion 
that the osse or впу part thereof may be 
disposed of on the issues of law only, it shall 
try those issues firat, and for that purpose 
may, if it thinks fit, postpone the settlement 
of the issues of fist until after the ї‹вцев of 
law have been determined: Order Х.У, rule 
2. Nothing is said regarding the procedure 
at tha trial of вові issues, but following the 
analogy of Order XV, rule 3, judgment 
should only be pronounced when the finding 
disposes of the oare or a part of the oase 
whioh would then be final pro tanto, Order 
XV deals with the disposal of a soit at the 
first hearing, Rule 3 seems to amplify 
Order XIV, rule 2, asit refers to issues of 
fast as well as of law. If the Court is satis- 
fied that no further argument or evidence 
than the parties can at onee addusce is re. 
quired upon sueh issues as шву. Фе sufficient 
for the desision of the suit, and that no 
injustiee will result from prosesding with 
the suit forthwith, the Court may prosaed 
to defermine such issues, and if the finding 
thereon is suffisiont for the desision may 
pronounas judgment aesordingly. If the 
finding is nob sufficient for the decision the 


Onurt ahall vostpons the farther hearing 
and shall fix a day for proaeeding with the 
suit  Althoagh this rule appears to be ap- 
plisable only to the &rst hearing of а snit it 
seams obvious that it must also apply, by 
reason of Order XVII. tan further hearing 
of a anga after ali the issues or isaugs of law 
only have been setiled at the first hear- 
ing. 

Iti» only when the finding on an issue is 
svffitient’ for the desision cf the suit ог a 
part of the suit that the Court may pronounee 
judgment. When the finding is not auffisient 
for the decision, the suit must be postponed 
for further hearing. 

' Under seotion 33 the Court, after the ease 

has been heard, shall pronounee judgment 
and on sush judgment a deoree shall fol. 
low. 

Order XX deals with judgment and дөөгө. 
Before rule 12 of that Order there is no 


‘provision in the Code for any other judg- 


ments except (1) those whish are given 
at the end of the hearing, (2) those whieh 
deside the ease or presumably a part of the 
ease by findings on certain issues only. 

Order XX, rules 12 to 16 and 18, and 
Order XXXIV, rules 2, 4 and 7, deal with 
certain classes of suits in whioh there вап 
be an adjadisation which, though it deter- 
mines the rights of the parties with regard 
to the matter in sontroversy іп the auit, does 
not completely dispose of the suit. They 
enable the Court to pronounes a judgment 
which must be embodied in a decree, before 
the end of the suit, but they savefully pre. 
soriba on what points judgment shall be 
given. 

The suits referred to above are the most 
common in whieh preliminary desrees ean 
be passed. I may also mention suits for 
damages in which the plaintiff establishes 
his right to ressive damages but an inquiry 
is necessary as to the amount before a final 
dearee can ba passed, The prinsiple remains 
the same. Ths jadgmant should ordinarily . 
some at the end of tha case. But there 
are oases where, although the Court san 
deside all questions relating to the rights and 
liabilities of the parties, the details of the 
deores have to be assertained by a farther 
inquiry, or fime is allowed to a defendant 
bafore the desiaion becomes final. 

І do not see why this principle should nót 
be applied to suits under the Dekkhan 
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: Agrioulturists’ Relief Act, If the rights 
and liabilities of the parties вап бв deter- 
mined. and assounts taken at one hearing 
. no diffisulty arises although for form’s sake 
ib may be necessary to draw up a prelimi- 
‘nary and a final deereo, If the Court 
. arrives at a stage where the rights and 
.. liabilities of the parties bave been deter- 
mined but an inquiry is necessary to ascertain 
the state of accounts between the parties 
judgment may be given on whish 8 pre- 
liminary deeree oan be drawn up. But 
the finding that a party is an agrioulturist 
is not by itself an adjudication which oan 
be embodied in a deeree though it may result 
in the plaint being returned for presentation 
in the proper Court. 


Issues of law on whioh a ease may be 
disposed of most often raise questions of 
jurisdistion or of limitation, But a finding 
that tbe Court bas jurisdiction or that the 
plaintiff has brought his suit within the 
time preseribed by the law of limitation, 
does not determine the rights of the parties 
with regard to all or any of the matters 
in controversy in the suit, it merely enables 
the Court to proseed to inquire into thore 
rights. So, too, an issue of res judicata 
found in the plaintiffs favour enables the 
Court to deal with the merits of the oase. 


It has been eontended that desisions in the 
plaintiff’s favour on sush issues as these 
determine his right to sue which is a 
matter cf eontroverey in ihe suit but a 
eonsideration of the analysis of rights in 
Holland’s Jurisprudence will make it clear 
that there is no such right known to Jaw as the 
‘right to sue’. А plaintiff ina suit olaims to 
be entitled toa remedial right on tbe oon- 
sequence of an infraction of an antecedent 
right. 

“A remedial right is in itselfa mere ро- 
tentiality deriving its value from the support 
which it oan obtain from the power of tbe 
State, The mode in whioh that support 
may be secured in order to the realisation 
of a remedial right is presoribed by that 
department of law whish has been called 
adjestive, because it exists only for the 
sake of substantive law, bnt is probably 
better known ав prosedure, It ceompriees 
the rules for, (2) selecting the juriedietion 
whieh hes ecgn/zarce of tke mattcr in 
.. question, (si) ateertaining the Court whish 


is appropriate for the desision of. the 
matter, (їй) setting in motion the mashi- 
nery of the Court'so as to proeure its 
decision, eto,” - Holland's Jurisprudenee, 
pages 250, 291. 

The opinion I have expressed on this 
question in no way affects the rights of an 
aggrieved party to obtain relief when 
appealing toa higher Court. I have only 
made it clear when he must appeal and 
I have shown that he is not debarred from 
appesling at the end of the oase from sertain 
findings during the hearing of the oases 
whish merely deeide that the suit must 
proseed, or which deside questions without 
disposing wholly or partially of the ease, 
This will put an end to the applications 
whioh are constantly being made to the 
High Court to compel the Trial Courts to 
draw up deorees based on such findings 
instead of waiting until the end of the 
case, thus enabling в party to prolong the 
hearing of the suit for an indefinite time 
and paralysing the administration of justice, 
One thing ів perfestly olear and that ie, 
that a formal expression by a decree of 
a finding by a Court thata party is an 
agrioulturist sannot conclusively determine 
the rights of the parties with regard to 
apy or all of the matters in controversy 
in the suit. Nothing is said in the Code 
about a preliminary issue, but a deoree is 
preliminary when a further proceeding ів 
to be taken before the suit is disposed 
of. It follows then, in my opinion, that 
a Judge should never accede to an applisa- 
tion to draw up in the form of a deoree 
a finding on the question whether a party 
isan agrisultnrist or not. Undoubtedly, 
that is an issue which is the firat issue 
to be tried in the oase, and a  deoision 
may be given оп it; but it by no means 
follows that beoause that is the first issue 
to be tried, therefore, it is & preliminary 
issue on which a decree ean be drawn up, 
The whole sase must be desided first before 
the judgment oan be pronounced. There 
will be then a judgment desiding the rights 
of the parties with regard to all or any 
of the matters in controversy in suif, and 
then it will rightly be the subject of 
a deesree, The result will be, in this, vase, 
that as there was no appeal, the cease 
must go baok to the Trial Court to continue 
the hearing from the point at which it 
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was left off. This appeal is dismissed with 
costs. 

;, Fawcett, J,—I-quite agree іо the general 
prinsiples laid down by the learned Chief 
dusties in the judgment just pronounsed. 
In regard to the desision in Municipal 
Committee of Nasik v. Collector of Nasik (1) 
1 think Mr. Justice Heaton never intended 
to say-that the Court should frame a 
preliminary deoree diresting .aecouuts to ba 
taken under section 13, Dekkhan Agri. 
'eulturists! Relief Aot, until the proper stage 
‘had been arrived at for suoh a preliminary 
deoree. The principle applicable is that 
judioially laid down in regard to references for 
inquiry and report, This is that the power 
to order such a reference is only exercised 
f cannot son- 
veniently be desided in the папа] wey by 
the Court, as, for instance, where a prolonged 
examination of doouments or accounts, or 
some specific or local investigation is neses- 
sary, or where, as may be the case when 
‘damages have to be assessed, the inquiry 
-involves questions of detail whieh тоша 
оввиру too mush timein Court [Halsbury’s 
Lawe of England, Volume I, Artisle 1C00, 
‘at page 484, and D. N, Ghose  Brcs. v, Popat 
‘Narain (8)}. Accordingly, it is a general 
‘pole in eases, falling under Order XX, rule 
16, of the Code that the main points at 
‘issue in the case should be desided first 
‘by the Court, and a preliminary deores 
framed only when nothing more remains 
to be done than the ministerial funotion of 
drawing up the asasountin ascordunse with 
the directions of tbe Court. it is, іп my 
opinion, an abuse of the procedure intended 
by the Code to draw up a preliminary 
deoree diresting assounts to bs taken under 
section: 13 of the Dekkhan Agrionlturists’ 
Relief Ast, before, for insiznse, as in this 
ease, it had been even decided whether tke 
mortgage. sued upon was proved. Per- 
sonaly I am inelined to think that it will 
be seldom neeessary utder the Dekkhan 
Agrioulturists’ Relief Aot to draw up a 
preliminary decree under Order XX, rule 
16. That із в provision of a general nature 
and does nof, in my opinior, detract from 
ihe power given to the Court by, a spec'ol 
„АЉ, namely, seotion 13 of the Dekkhan 


Agrioulturists’ Relief Act, to take an &osount | 


„ (8) 30 Ind. Cas. 990; 42.0, 819; 19 О, W. N. 609, 
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in assordanse with the provisions of that 
section. My experienee is that, in ordinary 
oases, the Court san itself take the account 
with the help of a oleak for any former 
saleulations, and that there is no real 
necessity for a preliminary desree under 
whish a Commissioner would have to be 
formally appointed and the ultimate decision 
of the suit almost inevitably delayed. I 
think, therefore, it is only in exceptional 
eases, that there should be a preliminary 
decree of the kind referred to in Mr. 
Justice Heaton’s judgment already теп. 
tioned. 
Appeal dismissed, 
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OALOUTTA HIGH COURT. 
Insstvency Suir No. 190 оғ 1914. 
Fsbrnary 10, 1920. 
Preseni:—Mr. Justise Greaves. 

In re LALBIHARI SHAH ~Inxotvenr. 

Presidency Towns Insolvency Act (III of 1909), 
8.103, Sch. II, s 18—Regis?rar in Insolvency, vejer- 
ence to — Mortgage, validity of, power of Registrar to 
decide—Appeal from order of -Registrar —Limita- 
tion.- 


Where a reference is made to the Registrar in 
Insolvency under section 18, Schedule I! of the 
Presidency Towns Insolvency Act, upon the appli- 
cation of certain persons alleging themselves to be 
mortgagees of an insolvent/s estate directing them 
to prove their mortgage before him, the Kegistrar 
has no jurisdiction to deal with the question of the 
validity óf the mortgage even though the parties 
consent and agree to his doing so, and by his decision 
adversely affect parties interested who are not sui 
juris. [p. 892, col. 1.] 

The period of 20 days provided by section 101 
of the Presidency Towns Insolvency Act runs not 
from the date of the findings being filed or signed, 
but from the date of the matter being completed, 
and the report being signed. [p. 891, col. 2.] 


Appeal from the decision of the Insolvenoy 
Registrar of the Oaloutta High Court, 

Mr. Н. D. Bose (with him Mr. B, К, 
Ghose), for Kedarnath Saha, Atindra Nath 
Saha and Jnanendra Nath Saha, 

Mr. 4. N. Ohaudhuri (with him Sir B. 
О. Miller, Messrs. S, N, Baner,ee and N. М. 
Bhose), for the Appejlanta. 

JUDGMENT.—This matter somes before 
me by way of an appeal from а degision of 
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the .Insolveney Registrar of this Court. 
The facts are shortly as follows:—Ono the 
23rd July 1914 Lalbehari Shah and others 
were adjudisated insolyants upon the pəti- 
tion of & ereditor, ona Motilal Boid. He 
was a creditor for Rs. 6,427,000, and he 
filed. a retainer through ac Attorney Mr S. 
M. Datt to represent him in the insolvency 
proceedings. Motilal Boid is the father of 
the present appellants before ma. He died 
on the 29th February 1916 leaving him 
‘surviving his widow, Panni Bibee, and the 
appellants his infant sons. · Не also left a 
brother Dhonraj Воі, . On the 7th August, 
1916 an application was made by the bro- 
ther as next friend of the infanta for ex. 
amination of certain witnesses under section 
36 of the Insolvency Ast, The retainer was 


signed by him and he made an affidavit that - 


he had no interest adverse to the infants, 
He signed as next fend and the retainer 
that he gave to his Attorney was in respest 
of all the proceedings. On the 23rd August 
1916 the mortgagees got an order to prove 
their mortgage before the Registrar in 
insolvensy ander sestion 15 of the Second 
Sohedule of' the Insolvency Aot, and the 
Offisial Assignee was dirested to sell the 
premises No. 3/2, Shovabazar, On the Ist 
September 1916 Panni Bibee was appointed, 
under the Guardians and Wards Ast, as 
guardian of her infant sons and on the loth 
September 1916 she gave to her brother-in- 
law Dhonraj Boid a power-of-attorney to 
ast on her behalf. 
1916 the mortgaged properties were sold 
by the Offisjal Assignee, On the 2nd. Fob- 
rosary 1917, Panni Bibee applied for an 
order to examine the mortgagees under 
mention 36 of the Insolveney Aot and an 
order was made for their examination. It 
is eaid that Panni Bibee made tbe applisa- 
tion really as next friend of the infants and 
in error of the faat that she was not their 
next friend. Be that as it may, it appears 
that all the proséedings before the Registrar 
in Insolveney were  conduoted on behalf 
of Panni Bibee not as rext friend of the 
infants but asa creditor of the insolventa’ 
estate and, of course, she was a ereditor of her 
husband's estate by reason of her position 
as his widow.. On the 6th July 1918 the 
examination of the wifnesses took  plase, 
that is to say, of the mortgagees, for a period 
of two days and the Assistant Referee, who 
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was then asting as the Ragistrar in Insol. 
vensy, stated that he would go into the 
question of the validity of the mortgages, 
although I understand that he arrived at 
no final desision on that day. On the 3rd 
Fabruary 1919 Mr. Ramfry, the Registrar in 
lasolveney, stated that he thought that he 
would go into the question of the validity 
of the mortgages and, on the 17th Fasbruary 
1919 the parties agreed to the question of the 
validity ofthe mortgages being gone inta before > 
bim. From the 2ist to the 27th February; 
the witnesses on behalf ofthe mortgagees were 
examined before him and from the 19th 
March to the 10th April the witnesses called 
on behalf of the appellants were examined, 
On the 12th July 1919 the Registrar in 
Insolvensy signed his findings and, just before 
the figures of the amount due on the mort- 
gage oesurs this, "I, therefore, find and 
report that there is now dus on the mort- 
gage the sum of Rs. 27,(C0, for prinsipal 
and interest." Those findings were filed on 
the 15th July 1919. Oa the 25th July 
1919 the report of the Registrar in Insol. 
venoy was settled and passed and be there 
states that he had gone into the quesiion of 
the validity of the mortgages and considered 
the fasts plased before him and he holds that 
the mortgage is a valid ons and that the 
consideration alleged therein was duly paid, . 
and theo hs goes to state what is due to the 
mor!gagees. On the }4th August 1919 tha 
report was signed and filed on thah day 
and on tbe 2rd September 1919 the present 
appeal was filed. Some -dispute has arisen 
as to whether in fact it was presented on the 
3rd September 1919, or on the 4th Septém- 
ber. What bappened, I understand, was 
that on the 3rd September it was tendered 
on the Original Side in the English Depart- 
ment and that the Attorney who tendered. tha 
appeal was then told that it should have 
been presented in the Insolveney Jurisdie: 
tion of the Court and apparently it was 
presented in the Insolvency Jurisdietion of 
the Court on the 4th September 1919, 
It is not contested, certainly for the purpose 
of this application, that the time to file tbe 
appeal, if otherwise in time, would have ex. 
tended until the re-opening of the Conrts, 
after the long vacation. Aesordingly, , ét. 
does not seem to me to matter whether it 
was in fast filed on the 3rd or 45һ Septem- 
ber,- On these facts being. stated to me, 
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two preliminary objestions were taken on 
behalf.of the mottwagees, First, it was said 
that the appeal is iade or presented by 
infanta without their having any next friend 
and I have an applinatiun made by the mot. 
gngees asking that the appeal should Бе dis- 
missed- with ensta to ba paid by the Attorney 
on the grourd that no next friend bad been 
named on behalf of the infents. On the 
other hand, I have another application before 
me for the amendment of the apoeni by 
inserting the name of the next friend. It 
seems to me that, having regard to the 
provisions of Order XX XIf, rule 2, I have 
а diseretion as to how I shall deal with 
ihe matter, when a plaint or other proceed. 
ings have been taken without the infant 
being represented by a next friend, and it 
does nof seem to me. therefore, that there 
is any mnbstanee in this preliminary objea- 
tion beenuse I shall sosede to the applica- 
tion to amend the аргеа! upon the addition 
of the nume of the next friend, upou the 
eosta of the mortgagees of appearing on this 
applisatinn and the eonte of their application, 
to whieh I have already rrfsrred, being paid. 
But there in & more substantial] preliminary 
objection, and that is that the appeal was 
filed out of time. It is said that the Regis- 
trar’s findings having been signed on the 
12th July 1919 and filed on the 15th, time 
runs as from ne or other of thess dates or, 
in any ease, at the very latest, from the 
25th July 1919, when the report was settled 
and passed. On the other hand, it is eaid 
on bebalf of the appellants that time did 
not eommenoe to run until the report was 
signed by the Registrar on the 14th Augunt 
1919. Now, it appears that, in &osordanee 
with the practice of the cffe», time is taken 
to run as from the time that the report is 
signed because I find a note on the appli- 
eation for appeal “ report signed 14th 
August 1918—appeal in time"—this being 
signed by the Registrar in Insolvensy. It, 
therefore, remains to sonsider the provisions 
of section 101 cf the  Presideney Towns 
Insclvensy Astin order to ascertain whe- 
ther the preliminary objestion on this point 
should prevail cr not. Seotion 101 provides 
that the period of limitation for an anpeal 
froth, any ast or deoision of the Official 
Assignee or from an order made by an 
offiser of the Court empowered under ses- 


tion 6 shall be 29 days from the date of 
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Buah aot, desision or order, as the sasa may be. 
Some dissussion took plasa beforé me on this 
preliminary question as to whether the Regia- 
trar was в person empowered under seotion 
6 of the Aet. It is not neeessary for me to 
deal with that now, for that is a qnestion 
whish will arise if 1 decide that the prelimi- 
nary objestion is not well fonnded. So it only: 
remains for me to deside whether the order 
of an свег of the Court referred to in 
section 101 ія, under the cireamstanees. the 
finding: that were filed on the 15th July or 
the reoort that wasastually signed on the 
14th August. The sonelusion that I have 
eome tois, that the 20 days provided by 
seotion 101 run not as from.the findings 
being filed or signed, but as from the matter 
being completed and the report being signed, 
That is to say, when the matter is completed 
and the parties know their position, That, 
therefore, disposes of the preliminary objee- 
tion and it now remiins for me to deal with 
the appeal on its merits ; but before I do so, 
I should add, as the matter has;been senti. 
lated, that it does not seem to me to matter 
whether Panni Bibee was alcne before the 
Registrar or whether the .nfünts, unrepre- 
rented by a next friend, were before the 
Registrar, besause, even if the irfants were. 
not before the Registrar, it is conseded that, 
being affested by the order that the Rogistrar 
has made, they are entitled in any ‚баке to 
appeal. That disposer, then, of the prelimi- 
nary objeetion and the two applisationa that 
are made, that is to say, with regard’ to the 
amendment of the spolieation and with 
regard to the dismissal of the appeal. I now 
proseed to deal with the appsal on its merita. 

I now oome to deal with the appeal as 
presented, The first ground of appeal is, 
that the Registrar had no jurisdiation to 
go into the question of the validity or other- 
wise of the said mortgage ia the referenee 
direeted to him, and that he erred in adjudi- 
sating on the same although the parties son- 
sented to that eourse being adopted, 

The other grounds of appeal are, secondly 
that the morteage transastion was fietitions; 
thirdly, that ha should have found on the 
evidence that the adjudication was collusive, 
and so on. 

Counsel appearing on behalf of the appel- 
lants has stated bafore. ma that all he desires 
to do at the present time is to question the 
jurisdie‘ion of the Registrar to deal with the 
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validity of the mor!gage under the referense 
to him under Sshedule II, seotion 18 of the 
Presidency Towns Insolvansy Act, and ha 
asks that there should ba deleted from the 
report all the findings of the Registrar 
‘in Insolvensy with regard to the validity of 
the mortgage, and that is the only question 
‘that is now before me on this appeal. 16 
‘seams io me that, although the Registrar 
dealt with this question by the consent and 
‘agreement of the parties, hs had no jur:sdio- 
“ion to deal with a question of this kind. 
Sestion 6 of the Insolvensy Ast states what 
rare the matters the; вап ba referred to the 
Registrar in Insolvensy, viz., to hear debtora’ 
petitions ; to bold publis examinations of 
'insolvents : to make any order or exeraice 
any jurisdistion presoribad as proper to be 
‘made or exersised in Chambers ; to hear and 
dotermine eny unopposed ог єй ратів applica- 
tion ; to examine any person under sestion 
36, The only one of these headings whisk 
thia sould possibly: come under would be 
heading 6 (2) (c, but that heading only 
‘deals with matters to ba dealt with in Cham. 
bore, and rale 5 of the Insolveney Rules spesi- 
-figally laya down what are the matters 
that are to be heard and determined in open 
Соб whish are, among others, 5 
(d), applications to sot aside or avoid ary 
settlement, sonveyanse, transfer ssouriby or 
payment or to deslare for or against the 
title of the Offisial Assignee to any pro- 
‘porty adversely claimed. 16 sooms to me 
that you only have to read section 6 of the 
‘Presidency Towns Insolveney Act and 
rale 5 to arrive of the oonolusion that the 
Registrar in Insolvency, as indeed I think 
he thought himself, had no jurisdistion to 
deal with a matter of this kind, apart from 
sonsent of parties. He did so, having regard 
to the eonsent and on the footing that all 
‘the parties interested were su! juris which 
-turns out not to ba the case. In this viow, 
‘the appeal suesseds upon the only point 
which is now raised before me, that is to say, 
asto whether the Registrar in Ínsolvenay had 
any jurisdistion to deal with this question 
„and by his desision adversely affect the 
infants. I am expressing no opinion on this 
appeal with regard to the validity of the 
mortgage and whether it is now open to the 
-appellants to attack .the mortgage or not. 
І make no order ав to coste, 
BEC a Appeal allowed, 


BOMBAY HIGH COURT, 
Szconp O:vin Аррвагв Nos, 594 anp 597 
of 1919, 

August 17, 1920, 

Pretent: —Sir Norman Maoleod, Kr., 
Chief Justice, and Mr. Justice Fa weott, 
BHIMABAI PADAPPA DESAI-—PLANTIFF 
— APPELLANT 
versus 
SWAMIRAO SHRINIWAS PARWATI— 


DirFENDAwT —HESPONDENT. 

Limitation Act (IK of 1908), Sch, I, Aris. 181, 144— 
Inamdar—Suit to recover assessmant—Adverse pos- 
session — Limitation—OContract Act (IX of 1872), s. 69, 
applicability of Judi, payment of, by Inamdar—Sum 
paid, whether recoverable from occupancy tenants, 


A suit to recover assessment by an Inamdar 
against a person who claims to have purchased the 
Inamdar's rights is governed by Article 144 and not 
by Article 181 of Schedule I to the Limitation Aot, 
and limitation begins torunfrom the date of the 


„first non-payment of assessment [р. 898, col. 1.] 


Article 231 of Schedule I to the Limitation Act 
applies only where the relationship of landlord, and 
tenant or superior holder and ocoupant is established, 
Where no such relationship has ever-existed, that 
Article is not applicable, [p. 898, co}, 1.] 

Section 69 of the Contract Act only applies when 
a person .is interested in the payment of money 
which any other is bound by law to pay, and, 
therefore, if he pays it, he is entitled to be re- 
imbursed by the other. [p 893, оо], 2.) 

Judiis payable by an Inamdar to Government, and 
where he hasbeen so remiss as to lose his right of 
levying assessment on occupancy tenants, he cannot 
recover the sum paid-by him as judi from them 
under section 69 of the Contract Act, inasmuch as 
the tenants are not bound by law to pay judi, 
Lp. 898, col. 2.] 

Second appeals from the decision of the Dis- 
triot Judge, Bijapur, in Appeals Nos. 138 and 
139 of 1917, confirming the decree passed 
by the Subordinate Judge at Muddebihal], in 
Civil Suit No. 191 of 1916. 

Mr. Jayakar (with him Mr. S. S. Paikar, 
Government Pleader, and Mr. V, D. Limaye), 
for the Appellant. 

Mr, Nadkarni (with him Mz, A G. Desai), 
for the Respondent, 

JUDGMENT. 

Млсікор, C. J.—The plaintiff sued to 
reosver from the defendant as inferior holder 
the assessment and losal fund cess for 1912-13 
cf oertain lands in five villages. The Trial 
Oourt held that the plaintiff was not entitled 
to recover as Inamdar, but allowed the elaim 
for апа judi losal fund sess for the lands 
in snit to the extent of Rs. 140.10 94 ‘ander 
section 69 of the Indian Oontraot Act. The 


lower Appellate Court dismissed the suit 
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plaintiff was barred. from resovering the 
assessment for. the suit lands by the prinsiple 
of res judicata, besanse oertain suits had been 
filed. by the defendant to recover possession 
of the land and mesne profits from the 
tenants and the plaintiffs husband was a 
party to those suits. Bat I do not think 
that the question, which is now in issue 
whether plaintiff is entitled to levy assess- 
ment against the defendant, was in issue in 
these suits though Padappa was a party. The 
learned Appellate Judge does not seem to 
have considered the question whether the 
defendant had acquired a right to the suil- 
lands by adverse possession, But it is 
admitted that these lands were purchased 
by the defendant in exesution of а dearce 
obtained against Kalava, the then Inamdar, 
in 1374. Therefore, he purchased all the 
Inamdar’s rights including the right to levy 
assessment on the suit lands, No doubt, it 
was. held in the litigation regarding other 
lands belonging to the Inamdars that the 
defendant had not purshased anything beyond 
the rights of Kalava, and that on her death 
Padappsa was entitled to suoseed. But, as a 
sonsequense of succeeding in that suib, 
, Padepps took no steps either to levy assess- 
ment or to recover. possession of the suit 
landa. 
respondent has been in possession of the suit. 
landa for more than twelve years adversely 
` against the plaintiff. It was suggested that 
the right to levy assessment was a recurring 
right and the period of limitation should 
be as preseribed by Artisle 131, according 
to which time begins to, run when there 
has been а demand and refusal. That may 
very well be if the relationship of landlord 
and tenant or superior holder and occupant 
has ever existed. Onee that relationship is 
established, then the mere non-payment of 
rent or assessment would not be sufficient 
to enable the tenant or occupant to begin to 
set up a title by adverse possession. There 
must. be some overt ast, sueh as а refusal to 
pay the rent or assessment, before time 
begins to run.. But here there was no 
relationship as regards the suit-lands between 
“the Jmamdar. and the respondent. By the 
purshase at the sale at whioh the Inamdar's 
rights'ewave put up for sale he was not 
resognized-as in any way liable to pay assess- 
mont. Therefore, it eannot be said that 


1t oannot be disputed that the present . 


lant, who now oocupies the position of 
Inamdar, to recover the assessment. The 
decision, therefore, in Gan:sk Vinayak v. 
Sitabat Narayan (1) oan be distinguished, 
In my opinion, therefore, the respondent has 
slearly established a right to hold this land 
against the Inamdar free of assessment by 
adverse possession. | ` 

As regards the olaim of the plaintiff whioh 
was allowed by the Trial Court, to resover 
judi and losal fund cess, I agree with the 
learned Appellate Judge that it should be 
disallowed: The judi is payable in the 
lump sum by the Inamdar to Government, 
and if the Inamdar is so remiss as to lose 
his right of getting the assessment from the 
osoupanoy tenants, it cannot be said that 
the obligation to рву sudi for those landa 
for whiob the payment of assessment was lost, 
falls upon the persons in cesupation of them, 
Seotion 69 only applies when a person ig 
interested in the payment of money whioh 
any other is bound by law to pay, and, 
therefore, if he pays it, heis entitled to be 
re imbursed by the other. Here it has not 
been proved that the defendant is bound by 
law to pay the judi, Therefore, if the 
plaintiff pays it, it must be oonsidered it 
has been paid in his own interest and he 
certainly eannot be entitled to reoover it 
from the defendant under sestion 69, 

Therefore, the desision of the learned 
Appellate Judge must be confirmed and the 
appeals dismissed with costs, 

Fawcett, J.—I consur, Reliance was placed 
for the appellant on the view taken in 
some reported cases that, under Artioig 134 
in order that a resurring right of the kind 
specified in that Article should be time-barred, 
itis necessary for the defendant to show that 
there has been a definite demand and refusal, 
In my opinion, that view should be limited to 
oases where the circumstanees are sush that 
mere non-compliance with the right does not 
of itself amount toa refusal. I wonld point 
out that, under Article 131, third column, hmi- 
tation does not run from the time when the en- 
joyment of the right is first demanded and 
refused, bat when the plaintiff is first refused 
the enjoyment of the right. If we compare 
this Article with Articles 88, 89 and 103, where 
the words nsed are ‘demanded and refused,’ 


(1) 88 Ind. Cas, 64; 18 Bom, 1, В, 960; 41 B, 159, 
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it will be seen that it ів rather reading into 
the Artisls words whioh are deliberately 
omitted from it, to say that under Article 
131 there mnst be shown а definite demand, 
to whieh there was a refusa), In the pre- 
Sent ease the ocireumstanoes, іп my 
Opinion, are sush that the non-payment of 
any rent or-asses:ment by tbe defendant to the 
plaintiff necessarily sonstitate a refusal within 
the meaning of this Агіівіе The defendant 
‘had acquired the right, title and interest 
-of the Inamdar atthe Courtaustion, There 
had been “a lengthy litigation between the 
‘parties and the defendant was admi:tedly 
in adverse possession of the lands for a 
period which absolutely barred the plaint. 
iff's right to resover them, although the 
plaintiff was susosasful in the litigation 
whieh went to the Privy (Oo umasil. 

I think, therefore, that, even aupposing the 
sase does fall under Article 131, tbs 
plaintiff was first  refased the enjoyment 
of the right over twelve years before the 
dustitution of the present suit, and that his 
claim to levy any assessment is  oleacly 
barred. 

On other points I agree with the learned 
Chief Justice. 

Decree confirmed, 
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FAOTS appear from the following judg- 
ment of the lower Appellate Court ;— 

This ік an appeal against an order of 
the learned Munsif of Kanaui, holding that 
a sum of Hs 500, deposited in Court 
by the  judgment.debtor on 6th  Febru. 
ary 1919, has not beeu deposited in time. 
The deeree in thia suit for settlement of 
accounts was passed on 6th January 1919 and 
ordered that Rs. 500 was to be paid to the 
plaintiff within thirty days, and if the money 
was not paid within that period the plaintiff 
was to get a deeree for the whole amount 
olaimed with oosts. 

Appliestion was made for tender on 4th 
Fabroary and as the Court was alosed on 5th 
February owing to Basant Panehmi holiday 
the deposit was not made till 6th Fbrnary. 

As the first day is not oxunted, the period 
exoired on 5th F.braary. Uader Order 
X «I, rale 1, Civi! Prosedure Code, all money 
payable under a desres shall be paid either, 
(a) into Court, or (6) ont of Court to the 
dearee holier, orete. The iudgment.debtor 
had tbe ehoios of methnds (a) and (bi. Ha 
might have employed 'b) on 5:h Fsbruary. 
He sould not employ (5) on 6th Febraary as 
it was then time-barred, Bat be a number 
of rulings, Dabi Din Rai v. Muhammad Ali 
(1), for money paid under a pre emption 


* desree, Arar.amudos Ayyargir v. Samtyappa 


++ Nadan (2), the payment on 6th February was 


ALLAHABAD H.GH COURT. 
Exzcurion Seco«w Apeeat No. 1205 or 1919, 
November 17, 1920. 
Present: — Mr. Justiae Piggott and 
Mr. Just:oe Walsh. 

REOTL RAM-—Dszo«kgs. Ноьоюв —ÁP2ELLINT 
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SITA RAM—Jove uext-Desror— 
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Limitation — Decree directing payment within certain 
time —Cowrt closed on last duy —Payment made on 

day of re-opening — Decree, whether complied with. 


Where a party is required by a decree to pay a 
certain sum of money within a certain period, and 
on the last day of that period the Court is closed, 
the payment of the money on the first day on 
which the Court re-opens 1s а payment in come 
pliance with the deoree. 

Kixesation second, apoeal from а deoree 
of the Distriet Jadge, Farrakhabad, dated 


-the 7th August 1919, 


in time, besause the Court was closed on the 
last day of the period. The fast that (b) 
was barred is no reason why’ (a) should be 
barred when the Order KAI, rule 1, allows 
shoise of either method. The appellant 
wrongly refers to sea'ion 5 of the Limita 
tion Aet. The analogy is with seation 4 
not sestion 5. I allow the appeal and hold 
that the Rs 500, hsa bean deposited in time, 
Mr. Kailas Nath К tin, for the Appellant. 
Dr. S. M Sulaiman, for the Raspondent. 
JUDGMENT.—in our opinion there is 
authority of this Court in the oase of 
Dabi Din Rai v, Muhammad Ali (1), which 
justified the learned Judge in the Court 
below in holding, that the sondition had 
been somplied wish, The ease of Shooshes 
Bhu:an Rudro v, Gobind Ohunder Roy (81 and 


the casa of  Sambisivi Ohiri v. Датавт 
(1: BA. 850; А. №. N. (1681), 100; 2 ‘Inge Deo, 
(х в) 574 


(^) 2: M. 385; 7 Ind. рео м, 8) 629. ` 
(8) 180. 231; 9 Ind. Dec, «x. в.) 164, 
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Reddi (4), bear ont this view, The argu- 
ment on behalf of the appellant seeks to 
sonfine the judgment.debtor in спе alter- 
` native, to only 29 days to pay the money. 
& The appeal is dismissed with eoste, 


Appeal dismissed. 


Б (4) 22 M, 179; 8 M. L, J, 265; 8 Ind. Deo. (N. в.) 
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APPEAL FROM ORIGINAL Civi, No, 82 
or 1919. 

Febrvary 16, 1920. 
Prerent:—Juetioe Sir Asutosh Mookerjee, Кт, 
and Jnatiea Sir Ernest Е!вёвһег, Кт. 
“RAM PROSAD SURAJMULL—Divenpant 


— APPELLANT 
poorsus 
MOHAN LAL LACHMINARAIN— 
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Abiti ation — Contract containing arbitration clause 
—Reference, after institution of sutt—Sutt not stayed 
— Award, effect of. 


Where an action has been commenced upon a 
contract which contains 4 provision for reference 
to arbitration, even if a reference to arbitration 
has been made before the commencement of the 
suit, the award is of no effect unless the sujt has 
been stayed pending the arbitration, Гр. 896, col. ? ] 

1# the Court has refused to stay the accion 
or if the defendant has abstained from asking it 
to do вл, the (Court has seisin of the dispute, and it 
is by its decision, and by its decision alone, that 
the rights of the parties are settled [p. 895, col 2.] 

Appeal from the judgment of Mr: Justiee 
Greaves, 

Sir B. О. Mitter (with him Mr. В, L, 
Mitter’, for tha Appellants. 

Meesrs. Langford James and S, О, Bose, 
for the Respondents. 

JUDGMENT, 

Moogergsex, J.—This is au appeal from a 
fodgmentof Mr. Justias Greaves, whereby 
he has, on an application by the respondents, 
dirested an award made by the Benegal 
Ohamber of Commeree Arbitration Tribunal 
on the «Oth Jone 1519 tobe taken off the 
file as of no effect. 

The events whieh led to the award are not 
in controversy and may be briefly recited On 
the 16th August 1918 the respondents 


e 

sold to the appellants 100 bales of Japanese 
grey shirtings which lad been purshased by 
them from tbe Nippon: Murka Kabushiki 
Kaira (Japan Cotton Trading Co.). The 
respondents allege that the appellants 
failed to take delivery, with the result that 
they had to re-sell the goods ata loss. On 
the 3rd Mey 1919 thé buyers made a 
reference to the Arbitration Tribunal of the 
Bevgsl Ohsmbar of Commerss under the 
arbitration slause sontained in the sontraet, 
On the 2166 May 1919 the sellers instituted 
a Fuit for damages for breash of sontraet, On 
the 2Ctb June 1919 the award was made, 
and on Ње th July following, it was filed in 
Court, On the 22od July tbe sellers applied 
to set aside the award. Mr, Justice Greaves 
bas granted that appliestion on the ground 
that, where an aotion has been commeneed 
upon а contract whioh oontains a provision 
for referenee to arbitration, even if a 
reference to arbitration has been made before 
the commencement of the;suit, the award is 
of no effeot unless the sait hus been stayed 
pending the arbitration, 1n support of 
this view, rel'ance has been placed upon the 
deoision of the majority of the Court of 
Appeal in Doleman & Sons v. Ossett Corpora. 
tion (1), whieh bas been appiied in tbis 
eountry in Dinabindhu Jana v. Durga Prasad 
Jana (2) and Appceu  Howther ү, Seent 
Rowth-r (3). 

In Doleman & Cons v. Ossett Corporation (1) 
Fletcher Moulton, L. J., explained the 
position of the parties, when, notwithstanding 
an arbitration clause in the contrast between 
them, a snit has been instituted by one of 
them, the law will not enforae the speoifis 
performanse of au agreemet to refer to 
arbitration, but ifduly appealed to, it has 
the power, in its diseretion, to refuse toa 
party the alternative of having the dispute 
settled by a Court of Law, and thus to 
leave him in the position of having no other 
remedy than to proseed by arbitration, if 
the Oourt has refased to stay an action or if 
the defendant has abstained from asking it to 
dn so, the Court has seisin of the dispute and 
it is by its desision and by its desision alone, 


(D (1912) 8 K.B 257: 81 L. J.K. B, 1092; 
L. Т, 581: 76 T P 4575 10 L G. В. 915. PACA 

( ) 51 Ind, Cas. 80; 46 C. 1041; 29 C, L, J, 399; 
23 A W. N. 716. . 

(з) 42 Ind. Cas. 614; 4M, 115; 38 M, І, 41.117: 
6 L. W, 248. р eu 
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that the, rights of the parties are settled. 
It follows that, in the latter вазе, the 
private tribunal, if it has ever some into 
existence, is functus officio, unless the parties 
agree de ‚пого that the dispute shall be 
tried by arbitration and that the action 
itself shall be referred, ‘There cannot be 
two tribunals, each with jurisdiction to 
insist on desiding the rights of the parties 
and to. compel them to assept its desision. 
This is olearly involved in the proposition 
that. the Courts will not allow their juris. 
diction to be ousted. The same view was 
adopted by Farwell, L. J., when he stated 
that the plaintiffs cannot be deprived of 
their right to have resourse to the Court 
when the agreement is a mere agreement 


to refer, unless the Court makes an order- 


to that effect under sestion 4 of the Bnglish 
Arbitration Ast, 1889, (corresponding to 
gestion 19 of the Indian Arbitration Ast, 
1899). They oap, of courte, deprive them- 
selves of such rights by their own act after 
writ, as, for example, by going on with the 
arbitration and obtaining an award; but 
when nothing has been done by them since 
writ, and the only matter relied upon is 
an award made since writ, without their 
knowledge cr consent, under an agreement, 
aniesedent to the action, the plea is in 
faot and in truth a plea of the agreement, 
aud is bad, besause there is n> aot of the 
plaintiffa subsequent to the writ on which 
relianse can b» plased. It ів not & ques., 
tion of revoking the submission; it 18 
a question of construction of seotion 4 of the 
Act. The appellants have contended before 
us that the present case falls within the 
exseption formulated by Farwell, L. J., by 
reason of the letter, dated the.10th June 
1919, written by the respondents to the 
&ppellants. The letter, in our opinion, has 
no such effest ; but we must not be taken to 
endorse the view that the respondents could 
deprive themselves of their right of suit by 
their own aots, & position whioh may be 
difioult to reconcile with the view taken by 
Fletcher-Moulton, L. J, namely, that as 
Soon ав а suit is instituted the private 
tribunal besomes funciu: officio. Our воп. 
slusion, therefore, ia that the view taken 
‘by Mr. Justice Greaves is right and 


that this appeal.must be dismissed with sosts. 


FLETỌHER, J,—I agree. ‚ 
~ Appeal dismissed, 


INDIAN OASES, 


(1921 


ALLAHABAD HIGH COURT. 
Seconp Civit АРРЕА No. 774 or 1918. 
February 2,1921. ~ , 
Present :—Mr. Justice Rafique and 
Mr. Justice S:uart. 
RAM OHAND alias RATAN SINGH— 
PLAINTIEF — APPELLANT 
versus 


MATHURA CHAND AND ANOTHER — 


Devan vants— RESPONDENTS. 

Transfer of Property Act IV of 1882), s, 583—Hindu 
Law—Joint family—Transfer of family property by 
one member to another—Decree against transferor — 
Property transferred, whether liable to attachment and 
sale—Ezecution of dercee—Attachment of praperty— 
Claim based on transfer deed, failure of—Declaration, 
suit for--Decree-holder, whether can plead. that transfer 
fraudulent—Transfer, whether can be questioned by 
subsequent creditor. 


Inasmuch asa transfer by one member of a joint 
undivided Hindu family of a portion of the joint 
family property to another member of the family - 
is illegal, a suit by the transferee  against* the 
holder of а decree against the transferor for s 
declaration that the property so transferred is not 
liable to attachment and sale in execution of that 
decree, is not maintainable, ; p. 897, col. ?.] 

Per Stuart, J.—When a decree-holder attaches 
property which he states to be the property 
of the judgment-debtor, anda third party objects 
that the property is not the property of the. 
jadgment-debtor, because it has been transferred by. 
a good and valid deed, and is met with the reply 
that the deed is a fraudulent deed, and -the Court 
in execution decides that the deed is a fraudulent 
decd and upholds the attachment, it is open to the 
deorce-holder to plead, in a subsequent suit brought 
against him by that third party for a declaration 
that the deed is a valid deed, that the deed is, 
fraudulent. Itis not necessary, in sucha case, for 
the decree-holder to bring a suit to declare the 
fraudulent nature of the transfer. (p. 89%, col. 1.3 

Where a man makes a fraudulent transfer in 
order to evade his existing obligations, that transfer, 
oan be impeached by creditors whose obligations 
are of a later date. [p. 898, col, 1.] 


Sscond appeal from the decision of the 
Distriot Judge, Mainpuri, dated the 22nd/ 
24*h of May 1918. | 

Mr. Iqbal Ahmad, for the Appellant, 

Dr, J. N. Misra, for the Respondents, 

JUDGMENT. 

RariQUE, J.—It appears that Maharaj. 
Singh and his son, Ram Chandra alias Ratan 
Singh, were members of a joint undivided 
Hindu family and had some joint family, 
property. Daring the time that the family 
was joint, a cartain item of property was 
aequirad by rightof pre-emption, On, “the 
27th of February 1903 Maharaj Singh 
executed a tamliknama in favour of his aon 
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Ram Chandra in respect of the said property. 
On the 12th of Desember 1914 Mathura 
Prasad and Parbhu Dayal obtained a decree 
for their share cf profits in a sertain 
. village against Maharaj Singh. Inexseution 
of that desree they attached the property 
that had been conveyed by the tamliknama 
ofthe 27th of February 1903 to Ram 
Ohandra, the son of Maharaj Singh. He 
objested to’ the attachment on the ground 
that the property attached belonged to him. 
The objeation was disallowed on the 7th 
of July 1917, Thereupon the suit out of 
which this appeal has arisen waa instituted 


by Ram Chandra against the dearee-holders,' 


Mathura Prasad and Parbhu Dayal, for a 
deslaration that the property sought to be 
attashed by them was not liable to attash- 
ment and sale in exeoution of their decree. 
The claim was resisted on various grounds, 
It was urged on behalf of the defenca that 
the tamliknama relied upon by the plaint- 
iff sonveyed no title to him inasmuoh as 
the property, the subject of the £amlik. 
nama, was part of the joint family pro- 
perty and the family being joint one 
member of 16 could not transfer any portion 
of the joint property to the other. Моге. 
over, section 53 of Ast IV of 1882 was also 
pleaded in bar of the claim. The Court of first 
instance dismissed the slaim. On appeal 
the desrea of the first Court was affirmed. 
In sesond appeal to thia Oourt it is contended 
on behalf of Ram Chandra that the defense 
under sestion 53 of Aat IV of 1832 is not open 
to the defendan's, inasmush as they did not 
bring, as they ought to have brought, a 
regular snit to have it declared that the 
tamliknama of the 27th of February 1993 
was inoperative and not binding against 
the sreditors of Maharaj Singh. This seon- 
tention is based on the oase of Subramania 
Ayyar v. Muthia Ohettiar (1). The conten. 
tion for the plaintiff-appellant ís, no doubt, 
borne out by the ease relied upon by him but 
it appears to me that, on the findings of the 
Oourta below, this appeal can be disposed of 
without expressing an opinion on the ques. 
tion whether the defence under gestion 53 
of Aot IV of 1882 is open to the defendants 
in the present oase, It has bean found by 
the, lower Appellate Court that Maharaj 

(1) 43 Ind. Cas, 651,41 M.612 (Е, В.); 6 L, W. 
750; 83 M. І. J. 708. 
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Singh and Ramchandra were members yf а 
joint undivided Hindu family at the .ime 
that the famizknama was executed and that 
the property sonveyed by the said deed was 
part of the joint family property. Under 
these oirsomatances, the deed of the 27th of 
February 1903 was an invalid deed that eon. 
veyed nothing to Ramchandra, A member 
of a joint undivided Hindu family eannot 
legally transfer a portion of the joint family 
property to another member of the family. 
The transfer being, therefore, merely a paper 
transaction, under whioh no interest passed 
to the transferee, the ease relied upon by the 
learned Vakil for the plaintiff appellant is 
not in point. The plaintiff sannot, there- 
fore, maintain the present suit on the basis 
of the deed of the 27th of February 1903. 
The conclusion arrived at by the lower 
Appellate Court, in my opinion, was а eorrest 
one and I would dismiss the appeal, 


Stuart, J.— While eonsurring with the 
desision of my learned eolleagne, that the 
finding to the effect that the property, whieh 
the ат пата purported to transfer, waa 
the joint property of a joint Hindu family 
governed by the Mitakshara Law, is fatal to 
the success of the appeal, I think it advis- 
able to note a desision on two legal points, 
which have been argued by the learned 
Vakil for the appellant, The first point 
is this, He argued that, inasmuch as tha 
debt due from Maharaj Singh which formed 
the basis of the simple money-desree against 
him had not been incurred (and sould not 
necessarily have been inourred) at the time 
that the tamlitknama of the 27th of Febru. 
ary 1903 was exesuted, the provisions of 
gestion 53 of Ast IV of 1882 had no appli. 
sation. His ease here was, that the provi. 
sions of that seotion did not protest future 
ereditors. It bas usually been considered 
settled law that the provisions of that sso. 
tion do protect future oreditore, bat I have 
not been referred to апу dasision of thia 
Court to support the proposition. There is, 
however, a decision of the Madras High 
Court in Thomas Pillay v. Muthurama Chettiar 
(2), which decides, that subsequent oreditors 
are within the rule enunciated in the first 
clause of section 53 Aot IV of 1882, The 
geotion in question re-produces the provisions 


(2) 4 Ind. Cas. 801,33 М.205; 19 M, L.J, таң 
(1610) M. W. 1, 285; 7 M. L. T, 28, 
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of the Statute of Elizabeth, 13 Elz. С, 5, 
and in the interpretation of the words of 
that seation guidance may be sought from 
English decisions upon the subjest. The 
Beneh of the Madras High Court, which 
arrived at the desision that I have just 
quoted, have eited certain English oases in 
support of their decision. I add the dictum 
of Wood, V.O., in Holmes v. Penney (3): 

* Where, i in order to evade the Statute, a 
person, being considerably indebted, makes a 
voluntary settlement, whish would be void if 
impeaehed by those who were then his eredi- 
tore, and afterwards pays them off, and a new 
set of oreditors stand in their plases. 
such a settlement would be void against the 
subsequent ereditore, besause it would be в 
fraud upon the Statute.” It is unnecessary to 
quote other authorities. As 1 understand 
it, the law is clear, Where a man makes a 
fraudulent transfer in order to evade his 
existing obligations, that trarsfer can be 
impeached by creditors whose obligations 
are of а later date. 

The sesond point taken by the learned 
Vakil is thie, A Fall Bench case reported aa 
Subramanta Ayyar v. Muthia Ohetéier (1), 
lays down the proposition that, when a deoree- 
holder attaches property which he states to 
be the property of the judgment-debtor, and 
a third party pleads in execution tbat that 
property in not the property of the judgment- 
debtor, beeause it has been transferred by a 
gdod and valid deed, and is met with the 
-reply that the deed in & fraudulent deed, and 
when the Court of exesntion decides that the 
deed is a fraudulent deed and upholds the 
attashmént, 16 is not open to the deoree- 
holder to plead, in a subsequent suit brought 
against him by that third party for a deola- 
ration, that the deed is a valid deed, that 
the deed:is fraudulent, unless he has pre- 
viously himself filed a suit for а declaration 
that the deed is fraudulent and obtained 
a deoree, This ів а decision of a very far- 
reaching nature, It desides finally a most 
important question of prosedure. It drives 
such a deeree-holder into Court to bring а 
regular suit, and deprives him of the right, 
which, at frst sight, hewonld appear to have, 
to impeach the validity of a fraudulent 
dosument, 16 remains to be seen what 


(3) (1856) 8 K. & J. 90 at p. 99; 26L, J. Ch. 179; 
3 Jur, (N.8) 50; 5 W, В, 182; 112 R. R, 49; 69 E. Е. 
35. 
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arguments were advanced by the learned 
Judges of the Madras High Oourt who 
arrived at this conelusion. , 


The judgments are very short. Ayling, J., 
who gave the first desision, stated that he - 
based it entirely upon а previous decision 
of a Bench of the Madras High Court. He 
recognised the fast that the view which he 
took was opposed to the view taken by a 
Bensh of the Caloutta High Court in the case 
of Abdul Kader v. Ali Meah (4). Seshagiri 
Aiyar, J., who had been a party to the pre- 
vious deaision on whioh Ayling, J., relied, 


.Btated that he caw no reason to shange the 


view at which he had arrived in the former 
ease, Bakewell, J., agreed. It ie, therefore, 
neoessary to examine the views taken by the 
learned Judges who desided the previous oase, 
That case is repor:ed as Palaniand: Ohetti 
v. Appavu Chettiar (5). The fasts olosely 
redemble the facts in the appeal before ns. 
A deeree-bolder attached certain property 
in execution of his deeree; a third party 
same forward and olaimed that property by 
virtue of a deed of transfer from the judg. 
ment-debtor. The Court of execution found 
the deed of transfer to be void or voidable 
at the instance of the deoree-holder. The 
attachment was upheld, The third party 
then brought a suit against the deoree: 
holder for a deslaration that the transfer 
was good, The learned Judges, who heard 
the appeal, deoided that it was not open 
to the deoree-holder as a defendant to 
ohallenge the validity of the deed. They 
held that, unless and until he had obtained 
a decree as plaintiff deslaring the deed to be 
invalid, his mouth was olosed, and that such 
a plea was not ae to him. 

Coutts-Trotter, J., (the learned Judge 
whose desision Du first in the report) 
stated that seotion 53 was a re-produstion of 
the Statute, 13 Eliz. C. 5, and that the 
English desisions on that Statute were 
authorities on the eonstruotion of the Indian 
gestion. I agree with that view. It appears 
to me that the next sonclusion drawn by 
that Judge does not follow from the pre- 
vious oonclusion. The next sonslusion ig 


(4) 14 Ind. Cas, 715; 16 C. L. J. 649; 16 C. X. . 
17. + 
(5) 84 Ind, Cas 778; 30 M. L. J. 565; 19 M, L. T, 
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that, unless the English progedure permits 
the deorea-holder to plead in subsequent 
proseadings that a transaction is fraudulent, 
he cannot be permitted to take such a plea 
in an Indian Court. For the interpretation 
of seotion 53 the Courts would undoubtedly 
go to the English authorities, as the sestion 
in effest contains the rule of law in England 
upon the point, but with regard to the ques. 
tion of prosedure, it does not appear to me 
that the praotiee in England oan bind 
Courts in India as the prosedures in Courts 
in India and Oourts in England are based 
upon different rules of practice and different 
enaotments, Oontts-Trotter, J., went oara- 
fully into the question whether aueh а dearee- 
holder in England, asthe deores holder in 
the oase before him, could raise such a plea 
by way ofa defence in a snit in which he 
was а defendant. He arrived at the eon- 
slusion that, in an English Court, he would 
not be permittei to raise such a plea. I 
need not dissuss whether sush a person in 
England sould raise such а plea. The ques- 
tion whish we have to deside ie, whether be 
san raise such a plea in India, and it depends 
for its answer on a .deoision whether there 
is anything in the Civil Prosedure Code or 
elsewhere whioh forbids him to take such an 
attitude. І have been unable to discover any- 
thing in the Civil Prosedure Code, orany other 
law, which prevents sush a person from taking 
suoh an attitude, and, in the oireumstanaces, 
applying the general principles that Courts 
should not add anything tothe existing law, 
and nob narrow the door open to litigants, 
I deeide that i$ was open to the respondents 
to taks the position that they did. The 
desision of the other Judge, Seshagiri Aiyar, 
J., was to the same effeot as the decision of 
Coutts Trotter, J. The view of the Madras 
High Court is opposed tz the view taken by 
the High Uourt in Caleutta. In Abdul 
Kader v. Ali Meah (4) two learned Judges 
of the Calsutta High Court laid down that, in 
such oiroumstanoes, the desree holder sould 
bring an independent suit himself, bat that 
he could also do as a defendant what he 
sould have done as a plaintiff, In Hem 
Ohandra Sarkar v Lalit Mohan (6) а Benoh 
of the Oalsutta High OConrb arrived at the 
ngmg principle in slightly different оігопт- 


06) 14 Ind. Cas 515; 16 O, W. N. 715, 16 O. L, J. 
587, 
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stanses, That Beneh laid down that, where 
а mortgage executed by a guardian legally 
appointed for & minor, was exeouted without 
the permission of the Court the mortgage 
was voidable at the instanoe of the minor. 
The decision proseeds thabit is not neses» 
sary for the minor after attaining majority 
to set aside the transaction, buf he may 
deslare his will to rescind by way of defence 
in an aotion against him, The views taken 
in Oaloutta appear to me to be based upon 
a соггевё construction of the law on the 
subject. I, therefore, aonsider that there is 
no force in either of the pleas raised by the 
learned Vakil for the appellant and soncur 
in tho order dismissing this appeal with 
sosis, 

By rae Counr.— The order of the Court is, 
that the appeal faila and is dismissed with 
sosts, 


Appeal dismissed, 


ALLAHABAD HIGH COURT, 
O:vit Revision No. 157 or 1919. 
November 16, 1920, 
Present; —Mr. Justice Piggott and 
Mr, Justice Walsh. 
RATAN LAL AND ANOTHER— ÁPPLICANTS 
versus - 
MUHAMMAD HAMIDULLAH KHAN— 
OePosrrg Parry, 
Civil Procedure Code (Act V of 1908), s. 115, 
0. XXIII, v. 1— Withdrawal of suit not permitted by 
Trial Cowrt — Permission granted by Appellate Cowrt— 


Revision—Discretion, use of judicial—High Court, 
whether will interfere. 


The High Court will not interfere in ravision in 
a case in which the lower Court has exercised a 
judicial discretion ina proper manner. [p. 900, col. 
2. 
anganti applied to the Trial Court for permission 
to withdraw his suit with liberty to bring а fresh 
suit; the application was disallowed and the suit 
eventually dismissed. On appeal, the application 
was renewed, and was allowed on the ground, among 
others, that there was a formal defect in the frame 
of the suit: ў 

Held, that аз there wasan undoubted exercise of 
judicial discretion by the Appellate Court, the 
High Court would not interfere, (p. 900, col, 2.] 
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Civil revision from an order of Addi- 
tional Judge, Баалар, dated the 30th 
May 1919, 


Messrs. S. 4. Haidar and Surendro Nath 
Sen, for the Applicants. 

Dr. S, M. Sulaiman, for the 
Party, 

JUDGMENT,—This is an applieation in 
revision against an order by which a Court 
of first appeal, setting aside the decree of the 
Trial Court dismissing the suit, substituted 
for that desree an order tinder Order XXIII, 
rule J, of the Code of Civil Prosedure, per. 
mitting the plaintiff to withdraw from the 
suit with liberty to institute a fresh suit in 
respeet cf the subjest matter of the same. 


Opposite 


"The jurisdiction of an Appellate Court to pass 


such an order has not been shallenged, at 
any rate since the decision of a Benab of 
this Court in the oase of Afzal Begam v. 
Akbari Khanam (1). It is sontended that the 
lower Appellate Ccurt, in the present instance, 
acted in the exeroise of its jurisdiotion 
illegally and with material irregularity, 
because it has not given any reasons for 
granting the plaintiff permission to withdraw, 
such ав to satisfy the requirements of Order 
XXIII, rule 1, elause (2) of the Code of 
Civil Procedure, The case has been referred 
to a Beneh of two Judges, because cfa prea- 
sumed eoríliot of authority as to the limits 
of the revisional jurisdistion of this Court in 
sucha matter, If we confine our attention 
to cases decided by а Benoh of two Judges, 
there are only three cases calling for notioe. 
These are Radha Rawan v. Tula Ram (2), 
Afsal Pegam v. Akbari Khanam (1) and 
Jhunku Lal v. Bisheshar Das (3). These 
eases are поё irresonoilable, and, in our 
opinion, they were all three rightly decided. 
The first lays down the proposition that, 
where in the judgment of a Subordinate 
Court there is nothing to show that that 


Court, when granting & plaintiff permission 


to withdraw from his suit with liberty to 
institute a fresh suit, applied its mind to the 
provisions of the Legislature on this point, 
or eame to- вру judisial deoision as to 
whether or not the plaintiff had made out 
an adequate case fcr the granting of such 
permission, this Court will interfere in revi- 


(1) 28 Ind. Cas. 857; 13 A. L. J, 444; 37 A. 826, 
(2) 17 Jnd. Cas. 647; 10 A. L. J. 893. 
45) 46 104, Cas, 71; 10 A, L, J, 496; 40 A. 012, 
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sion, It is worth notising that in the 
ease of Radha Rawan v. Tula Ram (2), 
this Court merely .ordered the Court 
below to take the oase baoek on to ita 
register of pending ваѕоз and to dispose 
of it ascording to law, The order of 
this Court does not preclude the Court 
below, upon a proper application based upon 
valid grounds, from re-oonsidering the ques- 
tion whether the plaintiff in that partioular 
litigation ought or ought not to have been 
allowed the permission whieh he sought. 
The other two oases are authority for this 
proposition that, where a judicial discretion 
hss been exersised, this Court will not 
interfere, merely on the ground that, had . 
the matter come before this Court ая a 
substantive application, or by way of appeal, 
it might not have taken the same view of 
the fasts of the case in their application to 
the provisions c£ Order X XIII, rule 1 of the 
Code of Civil Prosedure as eommended itself 
to the Court below, Applying this proposi- 
tion of law to the faots before um, we think 
that, in this ease, the lower Appellate Court 
did apply its mind judioially to the ques- 
tion properly in.issue before it. Asa matter 
of fast, the plaintiff's applioation for leave to 
withdraw had been made in the first instance 
to the Trial Court and  rejeoted by that 
Court, so that the Appellate Court was re- 
eonsidering a matter upon whioh the Trial 
Court had pronounced a judieial opinion. 
The learned Distriot Judge has resorded his 
opinion that there was a formal defeot in the 
frame of the suit, and that there were other- 
wise sufficient grounds in law for allowing 
the plaintiff to withdraw and to institute а 
fresh suit on the same subject-matter. We 
think that, in this ease, a judicial disoretion 
was undoubtedly exercised and that it is not 
for us in revision to pursue the matter fur. 
ther, We dismiss this applisation with 
costs. 


Appl:cation dismissed, 
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BOMBAY HIGH COURT. 
Ssgooxp Оту, Arrears Nos. З AND 8 or 1919. 
August 12, 1920, 

Present :—Sir Norman Maoleod, Кт., 
Ohief Justise, and Mr. Justioe Fawoett, 
JAGJIVAN HARIBHAI—DAZFESDANT— 
APIELLANT 
tersus 
KALIDAS MULJI—Pcatwrire —RE&PONDENT 
AND' 

KALIDAS MUTLJI--PLAUNTIFF—ÁPPELEANT 
= VIEUS 
'JAGJIVAN HARIBHAI—Derenpant— 


HgsPOXDENT. 
Custom—Pre-emption—Agricultural land — Hindus of 
Surat--Qustom contrary to personal law, when to be 
enforced. 


By a long establishsd custom Hindus in Surat have 
adopted the Muhammadan Law of Pre-emption 
with regard to houses, but it is doubtful whether 
they have adopted any law which gives @ right 
of pre-emption with regard to agricultural lands, 


It is not advisable to extend any customary law 
which isin conflict with{the personal law of the parties, 
unless there is evidence that such alien law has 
been adopted, 


Oross-appeals from the desision of the 
Joint First Class Subordinate Judge, A. P., at 
Surat, in Appeal No, 50 of 1917, raversing 
the deeree passed by, aud remanding tha 
suit to the Subordinate Judge at Surat, in 
Civil Suit No. 58 of 1916. 

Messrs. M. Н, Mehta and М, R, Vidyarthi, 
for the Plaintiff, 

Mr. M. В, Dave, for the Dafendanta, 


JUDGMENT.—The plaintiff sued for a 
deolaration that he was entitled toa right of 
pre emption in referanse to the plaint-land, 
whieh admittedly was agrisulbural land, In the 
Trial Court the second issue was: “Has plaintiff 
the right of pre emption with reapset to the 
land in suit whether assording to law or to 
any losal eustom." The third issue was: 
“Does defendant show that the right of pre- 
emption does not extend to or cannot ba 
exercised in respeot of agrieultural land P" 
Thatissue was founded on the eontention in the 
defendants’ written statement that the right 
of pre emption did not extend to agricultural 
lands. The Trial Oourt dismissed ihe suit, 
finding Issues Nos. 2 and 3 in the negative, In 
appeal this deoree was set aside and the ease 
was remanded for disposal onthe merits aftar 
substituting this issue: Doaa plaintiff provo the 
existence of an ansient and invariable sustom 
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of pre-emption among Hindus of the Surat 
Distrist in respest of agricultural lands," for 
the original Issues Nos. 2 and 3. I think it 
san no longer be doubted that this Court has 
reaognised that Hindus in Surat hava adopt. 
ed the Muhammadan Liw of Pre-emption by a 
long established sastom with regard to houses, 
The only sases which have some before the 
Caurts either from the District of Surat or 
from other Distrists of G'nzsrat have related 
to housez, and it must be certainly an open 
question whether Hindus have adopted any 
law which gives a right of pre emption with 
regard to agricultural lands, It even seems 
donbi£al, from the authorities on Muhammadan 
Law, whether Muhammadans themselves re- 
oognised the right of Mahammadans to pre- 
emption with regard to agricultural lands. 
However that may ba, it is quite pos. 
sible that, even assuming the Mahammadans 
theraselves resognised that right, Hindus from 
the Distriot of Surat resognised that the 
right of pre emption, as far as they wera 
eonsarned, should Ыз confined to pre-emption 
of houses and it may well have boen, consider- 
ing the uncertainty of Muhammadan Law, 
they did not adopt any such law with regard 
to agrisultural land. 

16 is certainly not advisable, in my opinion, 
to extend any eustomary law whish is in 
soufliat with the personal law of the parties 
unless there is evidsnse that sush alien law 
has been adopted and it is certainly desirable 
aud right that the issue səb out by the 
learned Appellate Judge shonld ba tried. 

I think, therefore, both the appeals fail 
and should bs dismissed with costs. 

Ápye 1ls dismissed. 
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Present :—Mr. Justise Piggott and 
Mr. Justioa Walsh. 
S. MOHAMMAD ASKARI-—DEFENDANT — 
OBJECTOR— ÁPPELLARMT 
versus 
Qazi Syed NISAR HUSAIN alias MUNNE 


AND OTSERS—PLatst. ¥F3I—RESPONDENT3, 
Civil Procedure Code (Act V of 1908), О. XL,7.1 
—Trust—Property in possession of Trustee —Trustee, 
poverty of — Receiver, appointment of, when justified — 
Trustee nominating person as Receiver, 
debarred from contesting appointment on appeal, 


whether . 
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Where a person is in possession of trust pro- 
pérby as manager on behalf of the trust, the mere 
fact that he is a poor man from whom probably 
а decree for mesne profits, in the event of such 
a decree being passed, might prove difficult of 
realisation, is not an adequate reason for displacing 
him by the appointment of a Receiver, especially 
where there is no allegation of waste or misap- 
propriation. (p. 903, col, ‚7 1] 

Where in connection with an application for the 
appointment of a Recoiver of trust property by 
dispossessing the manager of the trustees, the 
latter’s objection to such an appointment is dis. 
‘sllowed and the Court proceeds to appoint a 
Receiver, the mere fact that he suggested the 
name of aperson tobe so appointed, would not 
preciude him from questioning the appointment on 
appeal. [p. 902, col. 2.] 

First appeal from the order of the Subor- 
dinate Judge, Basti, dated the 4th of Feb- 


ruary 1920, 


Mr. S. Agha Haider, for the Appellant. 
Mr; Mukhtar Ahmad, for the Respondents, 


JUDGMENT.—The suit out of whieh this 
appeal arises relates to property in the 
Basti Distriot belonging ‘to a lady, named 
Ashrafunniss, who died on the 18th of May 
1917, possessed of immoveable property of 
aonsiderable value, not only in the Basti 
District buc also in tbe Gonda Distrist of 
Ondh. Admittedly, the said lady had been 
on bad terms with her brother, Ata Husain, 
and there had been previous litigation between 
them in the Oudh Courts. On the 28th of 
April 1917, it is alleged that Musammat 
Ashrafunnisa had exeeuted а deed of endow- 
ment, settling the whole of her immoveable 
property on oertain trustees for certain speoifie 
purposes, On her death a dispute broke cut 
between the present respondents and the 
appellant, Mohammed Askari, a former general 
attorney of the deceased lady, who was named 
the principal trustee in the deed of endow- 
ment. The question of possession over the 
estate of the deceased lady was fought out in 
the first instance upon applications for muta- 
tion of names in the Revenne Courts both of 
the Gonda and Basti Districts. 1р the result 
Mohammed Askari obtained possession as the 
manager on behalf of the trust. The pre. 
sent suit was brought in the Court of tte 
Subordinate Judge of Basti and the pre. 
sentation of the plaint was &ecompanied by 
an applieation for the appointment of a 
Reseiver. This application was supported by 

-a very brief affidavit. Тһе statements made 
"in this affidavit are, that the insome of the 
property in suit is very considerable; that 
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Mohammed Askari himself is a poor man, pos- 
seseed of little or no immovesble property, 
and that, in the event of their sueceeding in 
their suit, the plaintiffs, who slaim as beirs- 
at-law of Musimmat Ashrafunnisa, would 
find it diffonlt to realise from Mohammed 
Askari any deeree for mesne profits which 
might be passed in their favour. On the 
basis of this affidavit, the Trial Court passed 
an order on the 15th of Maroh 1919, stating 
that it proposed to appoint a Resiver, and 
called on the parties to suggest the names 
of suitable persons to take eharge of the . 
property in suit in that sapasity. Mohammed 

Askari appealed to this Court against that 
order, but his appeal failed upon a finding 
that it was premature, inasmuch as a right 
of appeal only acorued to him upon the 
aetual appointment of a  Reseiver, The 
oase then went back to the Trial Court 
and it is not denied that Mohammad 
Askari himself suggested to the Court that, 
if a Reseiver were to be appointed; the 
Deputy Commissicner of Gonda, in his 
official sapacity, would be the most suitable 
person for suoh appointment, The Court 
assordingly passed an order formally ap. 
pointing the Deputy Commissioner of Gonda 
to take sbarge of the property in snit as 
Receiver and the appeal before us is against 
this order, It is not denied that an appeal 
lies. A suggestion has been thrown out that 
Mohammed Askari is preoluded from maintain- 
ing this appeal, by reason of the fast that he 
hed himself suggested the Deputy Commis. 
sioner of Gonda as a suitable Receiver, 
Under the circumstances whioh have already 
been set forth in this order, we think it 
clear that Mohammed Askari is entitled to 
maintain this appeal. He has all along pro. 
tested that no ease was made out for the 
appointment of a Receiver; that it was neither 
just nor convenient to any one that the 
management of the trust property by the 
trustees should be interrupted, merely by 
the institution of a alaim against the said 
property. He only suggested the Deputy 
Commissioner of Gonda as a suitable person 
to take sbarge of the property as Receiver, 
if the Court was bent on appointing’ one, 
1t would be most unjust, more particularly 
in view of this Court’s order dismissinty bis 
previous appeal, to hold that he is presluded 
from maintaining the present cne merely 
begause, when the appointment of a Receiver 
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beeame inevitable, he exerted himself to 
sesura the appointment of a suitable person. 
On the merita there is very little to ba said. 
The case for the appellant simply is, that the 
Court below had before it no materials sush 
as to justify the appointment of a Raosiver. 
The allegation that the trastee in actual 
possession of the property in suitas man- 
ager ia himself a poor man, from whom per- 
sonally a deeres for mesne profits in the 
event of sush a deorea being passed might 
prove diffü»ult of realisation, is not an ade- 
quate reason for passing the order under 
appeal. The Trial Court, if it thought that 
ateps were necessary to safeguard the in- 
teresta of the parties pnlente lile, might 
have taken upon itself to enquire into suob 
matters as the іпвоте of the trust property 
and the expenses nesessarily involved in the 
immediate sarrying ont of the objests pre- 
seribed for the trust. It is quite possible 
that, ifthis had baen done, the Court might, 
with the eonsent of the defendants to the 
suit, who are the entire body of trustees, 
have made arrangements for the submission 
of aesounts pendente lite and the deposit of 
surplus profits in such a manner as fally to 
safeguard the plaintiffs in the event of their 
success, The principles which should govern 
the nation of the Courts in the matter of the 
Appointment of a HoesSeiver were laid down 
long ago iu the aaseof Srimati Prosonomoy: 
Devi v. Pent Madhab (1). Weare in fall адтев- 


ment with what is there atated as to tha need ` 


for sarefal euguiry and the exersise of dus 
eaution bsfore a Trial Oourt passes an order 
appointing a Resziver, the effect of whieh 
is to disposaes the person or persons for the 
time being in the enjoyment of immovenble 
property. It has not been alleged in this 
case against Mohmmed Askari personally, or 
any of the trustees, that hs or they are 
wasting the corpus of the property, and the 
Court below had before it no allegation that 
the trustees, or any of them, were misappro- 
priating the inaome of the property for 
purposes other than those laid down in the 
trust deed. On this state of fasts, it reams 
to us that the order under appeal cannot be 
“maintained. We are naturally relustànt to 
_interfere with the exercise of discretion 
“#n'saoh a matter on the part of a Trial Court, 
more especially after a Government official 


` (1). 5 А, 656; A. W, N. (1888) 186; 3 Ind. Dec. 
"Qr e) eli, 


has been appointed trusteeand has presumablY 
taken abarge of the property, but we do not 
find it possible to nphold the order of the 
Court below in this ease. The result is, that 
this appeal susogeds, and wo set aside the 
order appointing the Deputy Commissioner 
of Gonda to take sharge of the property in 
suit as trustee. The Court below will re. 
place the defendaufs, the trustees under the 
deed of April 28th, 1917 in such possession 
as they were previously enjoying. There is 
nithing, however, to prevent the Court from 
receiving acsounts from the Deputy Oom- 
missioner of Gonda regarding his period of 
management and passing suitable orders as 
to the disposal of any balanga whioh might 
have aosumulated to the oradit of the estate 
during this period of management, We 
allow the appellant his costa of th'a prose: 
ing, here and in the Court below. 


Appeal decresd, 





BOMBAY HIGH COURT. | 
Sroonp Civiu Apego No. 770 oF 1919, 
August 12, 1920 
Pressnt : —Sir Norman Masleod, Кї,, 
Chief Justies, aud Ме, Justiss Fawsett, 
OHHOTALAL KARSANDAS —DaPENDANT 
— APPELLANT 
_ — versus 
VISHNU GANESH GOKHAL — 
Prat er, FF — RESPONDENT. 

Limitation Act IX of 1993), Sch, I, Arts. 120, 132 
—Mortgage, pryment of prisr—Sudsequent mortgage, 
invalid —Charg2, whether created—Declaration of 
charge, suit for—Limitation. 


Plaintiff lent defendant a sum of money to 

enable the latter to pay off a mortgage on his 
property. Defendant executed a mortgage in favour 
of the plaintiff for the amount of the sum lent which 
was, however, invalid for want of due attestation ; 
. Held, (1) that the plaintiff was entitled to a 
declaration that he had a charge upon the property 
to the extent of the money advanced by him; [p, 904, 
col. 2.] 

(2) that the limitation for a suit to declare the 
óharge was provided in Article 120 of Schedule I 
to the Limitation Act and began to run from the 
date on which the money was advanced. [p. 906, 
col. 1.] 

Article 132 of Schedule I to the Limitation Act 
applies only to a suit brought to enforce a charge 
in existence and recognised at the date of the suit, 
Гр. 906, col. 1.] 

Sesond appeal from the desision of the 
Assistant Judge, Thana, in Appeal No. 27 


of 1516, reversing the deeree passed by the 
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. OBROTALAL KARSANDSS v, VISHNU GANESH GOKHALE, 


Subordinate Judge at Bassein, in Civil Suit 
No. 143 of 1914. 


Mr, Јараћст (with him Mr. W. B. Pradhan), 


for the Appellant. 

Mr. Р, B, Shingne, for respondents Nos, 1 
ш 8, 

JUDGMENT.—The plaintiff sued to re. 
cover the sum of Hs, 3,558.11.0 and sosts 
with future interest by sale of the mortgaged 
property. 

The mortgage is dated 30th of November 
1902. It is common ground that the mort- 
gage-deed was not properly attested, and, 
therefore, the suit on the mortgage must 
fail. The plaint was allowed to bai&mended 
во as to enable the plaintiffs to ask the Court 
to deolare that they were entitled to subrogate 
and fall back upon the previous deed of the 
29th Desember 1887, and thatthe olaim on 
that deed was not time-barred аз it was 
asknowledged in’ the deed of 1902, the 
Satekhat of 220d August 1901, and also the 
Vasul mentioned in the plaint. 

The facts of the case are simple. In 1887 
the mortgage of the plaint-property was 
exeouted in favour of four brothers, In 1901, 
the four brothers partitioned and they .were 
paid off.on the day that the last payment 
was made on assount of the mortgage. 
Ganesh, the son of one of the mortgagees, 
agreed to pay the mortgagor Rs. 4,000, and 
we may take it as admitted that Ganesh 
paid Rs. 4,000 to enable the mortgagor to 
pay what was required to make the last 
payment on account of the mortgage of 1887. 
No doubt, it was intended that Ganesh shoald 
get а mortgage of the property to seoure the 
ra-payment of the Rs, 4,000 and the parties 
thought that they had exeanted a deed of 
mortgage for that amount in November 1902, 
That mortgage not having been exeouted in 
acsordanas with law must be ruled out of 
consideration altogether. 

Then the question arises, what is the 
position of the plaintiff who had, on the 
22nd August 1901, advanced thea sum of 
Rs. 4,000 to enable the mortgagor to pay off 
the mortgage onthe understanding that a 
further mortgage would be executed by the 
mortgagor? Ido not think that there will be 
the slightest: doubt that, though Ganesh had 
no legal title to the plaint-property, he hada 
right to get a mortgage or tobe placed in 
the same position as the previous mortgagee, 


- establish his right toa charge. 


and that right would bs recognized if he 
came to a Court of Equity. 

It may be said that, in India there is no. 
distinotion between law and equity, but that 
makes no difference on a question of this 
kind, exeept that it only neeessitates a little 
ehange in phraseology, and it may be said that 
Ganesh had по rightin law to be considered 
as having any interest in this property 
until he eame to a Court of law, which 
administers dootrines of equity, to have his 
right established. That makes little differ- 
enee where it oan be said that Ganesh oan 
ask the Court fora deolaration that he is 
entitled to a оһагра on the property to the 
extent of the money advanced, or that he is 
entitled to ba put in the same position as the 
mortgagees who have been paid off with his 
money. We have been referred to the oase 
of Butler v. Rice (1) where Warrington, J., 
at rage 282 says: “I'he statement of olaim 
prooeeds on the well-known equitable dostrine 


. that, if a stranger pays off a mortgage on an 


estate he presumably does not intend to 
disebarge that mortgage, but to keep italive 
for hia own benefit. The statement of elaim ` 
asks for в declaration that the plaintiff is 
entitled to a eharge on the Manor Road 
property for £450 andintereat.” And, again, 
at page 283: “The plaintiff did not know 
there was any other property; he intended 
to keep alive the seeurity on the Manor Road 
property, and that intention was not affested 
by the faot that the Bank also held another 
security. He is entitled to a deolaration that 
he has a right to a sharge on the Manor Road 
property for £450 and interest at 5 per sent., 
that being the rate of interest aharged by the 
Bank, and to have his security enforsed by 
the usual forealosure judgment in the ease of 
an equitable mortgage.” 

Now, there ів по doubt that the payment 
in 1901 created a set of sireumstances whioh 
enabled the percon who paid the money to 
Bat with 
regard to the property sold, the mere payment 
would not give the person who paid it any 
right against the property, either to go into 
possession or ёо sell it. It would only give 
him a right to ask the Oourt to oome to his 
assistance, on the ground that the facts whioh 


„he relied upon created a oharze. I think, 
(1) (1910) 2 Ch, 277 at p. 292; 79 L. J, Oh. 652 
108 L, T. 94. 
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therefore, the question of limitation in this 
ease is one of primary importance, This is 
not the ease of a party eoming into Court to 
enforce-a charge by & suit, whish is provided 
for by Article 132 of the Indian Limitation 
Aot, whioh only relates to a suit brought to 
enforee a oharge in existence and resognised 
at the date of the «uit. 

I eannot agree with the learned Pleader 
for the respondent when he says that, ina 
suit of this kind, it is not neeersary that the 
plaintiff should ask for a declaration, That 
deolaration has to ba made before the Court 
сап exercise its jurisdistion over the property 
in suit. Otherwise, the plaintiff san only be 
sonsidered as a simple oreditor who has made 
а payment to his debtor for a partisular 


. purpose. 


An equitable morigagee has a lien or 
interest in the property. He has possession 
of the title-deeds, but cannot go into ров. 
session, and he sannot assert the right to sell 
the property unless he oomes to а Court and 
gets a deslaratory deeree that he is entitled to 
a sharge on the property. It appears to me 
that the only Artiele in the Indian Limita- 
tion Aet whieh oan apply toa suit of this 
nature ‘is Artiele .120. Therefore, the 
plaintiff is barred unless he filed his suit 
within 6 увага of the payment cf the Rs. 4,000. 
Even if the period is twelve years, the 
plaintiff would be no better off, because the 
suit was filed in 1914. 1 think the Trial 
Judge has taken the right view, when he 
says at paragraph 29 of the judgment :— 
“The question thus arises whether the plaint- 
в elaim on the lien thus ereated by law 
is in time. The sharge was created on the 
date of payment, 22nd or 23rd Angust 1901, 
The suit is filed on 19th November 1914 and 
thus the point is, if there are acknowledg- 
menta of suoh part payments or payments of 
interest as would extend the pericd of limita- 
tion, Payments are not relied upon.” 

Thue, it ia found that there was nothing 
after the 23rd August 1901 whish would start 
a new period of limitation running. The 
plaintiff's claim is, therefore, barred by 
limitation. The result ie, that the appeal is 
allewed and the suit dismissed. There will 
be no order as to costes. 4 
. Appeal. allowed, 
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ALLAHABAD HIGH COURT, 
Seconp Civin АрРРЕАһ No. 326 or 1919, 
November 18, 1620, 

Present: —Mr. Justieg Piggott and 
Mr. Justice Walsh. 

Lala GANPAT RAI—PrANTIFF— 
APPELLANT 
versus 
Mvsammat HUSAINI BEGAM AND отаввв 


— Dg FENDANTS— RESPONDENTS, 
Limitation Act (IX of 1908), Sch, I, Art. 114 
Sale in ^ execution—Auction-purchaser resisted in 
taking possession —lawestigation by Court—Court ree 
fusing to put him in possession — Suit to establish title 
— Limitation, 


Where in execution of а decree property is sold, 
Wik the aüction.purchaser is resisted in taking 
possession by a third party who claims the pro. 
perty as his, and the Court, after investigation, 
refuses to put the auction-purchaser in possession, 
the auction-purchaser’s remedy is to institute a suit 
to establish his right to possession of the property, 
within the period prescribed by Article 11А of 
Schedule I to the Limitation Act. Гр. 906, cola 1 & 2.] 

Sasond appeal from а deeree of the 
Additional Judge, Moradabad, oonfirming в 
dearee of the Munsif, Bijnor. 

Mr. Priya Nath Banerji, for the Appellant, 

Mr. Mukhtar Ahmad, for De, S. M, Sulai. 
man, for the Respondenta. 

JUDGMENT.—The father of the plaintiff 
in this aase held a deoree against one Mazhar 
Husain, in exestition of which he brought to 
sale, as the property of his judgment debtor, 
one entire house, and himself purehased it 
at auotion on the 25th of February 1605, 
On -attempting to take possession he was 
resisted by Musammat Ishrat Begam, one of 
the sisters of Mazhar Husain, who olaimed 
the entire house as her own property, He 
asked for the assistance of the Oourt, but 
after an investigation of hia claim the 
Court refused to put him in possession. The 
present suit was inetituted on the 26th of 
February 1917, apparently on the last possible 
day of limitation, assuming that the 
plaintiff was entitled to bring his suit 
within twelve years of the date of the 
2uotion-purehase, The plaint is wholly silent 
as to the attempt made to obtain possession 
through the Conrt in the year 1506, On 
the face of it, it is a suit upon title, claiming 
possession by purehase of a 2/óths share in 
tbe house as the property of Mazhar Husain 
acquired by the plaintiffs father 'on the 
25th of February 1905, There was a long 
list of defendants, including the heirs of 


«806 А 
САМРАТ ВАТ €, HUSAIN? BEGAM. 


Mazhar Husain and the heirs of big sisters. 
The snit was resisted by the latter and the 
main defense ret up was one of limitation. 
This plea involved two distinot points It was 
pleaded that Musammat Ishrat Begam, 
whatever her title to the house in question, 
had heen in proprietary and adverse possession 
of the same for в long period and had, in faot, 
perfected a good title by  preseription ав 
against Mazhar Husain, even before the 
‘date of the austion sale. Secondly, the plea 
taken was with reference to Article 11 A 
‘of the First Sehedule to the Indian Limitation 
Act, No. IX of 1904, the point being that 
the suit should have been brought within one 
year of the adverse decision of the Execution 
Court which was dated the 21st of July 1<02. 
The Courts below have dealt with this latter 
point only. Both Courts have held that the 
suit ia barred under the Article above 
‘mentioned. We have before us a sesond 
appeal by the plaintiff. The resi question is, 
‘whether the present suit is or is not one to 
establish the right to present possession of 
the property comprieed in the order of the 21st 
of July 1906, elaimed in that year by the 
plaintiff's father. The Court of first instance 
has relied проп a decision of the Bombay 
High Oourt, in the ease of Bhimappa v. Irapra 
(1), in which а somewhat similar attempt 
by a plaintiff to get round the provisions of 
the Limitation Aet was defeated, The oare 
ів not entirely on all fours with the present, 
Indeed, it is obvicus that each care of this 
cort will require to be judged with reference 
io its own facts. As put before us in 
argument, the plaintiff's oase is that he ia 
not really attacking the deoision of July ike 
21st 1906, but is asquiescing in that decision, 
inagmueh as he admits that Mazhar Husain 
was, on the date of theauotion sale, the owner 
of a 2/5ths skare only in the honee in question. 
.He asks us to interpret the decision of the 
Exeention Court as merely affirming the 
right of Musammat Ishrat Begam to scme 
undivided ehare in the house, Henee, he 
claims that the*provisions of Artiele 11A 
of the Schedule to the Limitation Ast have 
по bearing ou the facts of this case, and that 
he retaired his right toaue upon the title 
acquired by his father on tke date cf tke 
austion-purshase. А good deal necessarily 
depends on the interpretation put upon the 


, (1) 26 B. 146; 3 Bom, L, R, 594, 
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Exesution Court's order of July 21st 1906. 
Oa the whole, we think that the Courts below 
have proaeeded upon a common sense view of 
the faots and that their desision is а sound 
one. In i906 the plaintiff's father olaimed 
the entire house on the strength of the title 
derived by him at an auotion-sale, at whieh 
the honse had been soldas the property of 
Mazar Husain. He now says that he is 
prepared to admit that Mazhar Husain was 
the owner of a 2/5ths share only in the house 
and he asks the Court to separate that share 
by metes воа bounds from the rest of the 
house and to give him possession over the 
same. On the prinsiple that the greater 
includes the less, it seems reasonable to hold 
that the right now olaimed to present posses- 
sion over & portion of the house is inoluded in 
the right olaimed in the year 1:06 to present 
possession over the entire house, so as to 
bring into operation the provisions of 
Artisle 11А of the Limitation Aot 
Sobedule. It must be remembered that the 
plaintiffs father had been met by a alaim 
to the entire house on the part of Musammat 
Ishrat Begam and not merely to а portion of 
the same. It is not possible to say with 
certainty on what precise ground tbe Exesu- 
tion Court's desision of July 21st, 1906, is to 
be taken to have proseeded. The broad 
fact remains that tbe Court resorded its 
opinion that the auction-purchaser had failed 
to make out an adequate ease in support of 
this elaim and was not entitled to the 
assistanas of the Оопгё by way of delivery 
of possession under section 335 of the former 
Code of Civil Prosedare. The order very 
definitely refers the auction. purobaser to his 
remedy by way of в regular suit. On the 
face of the resord, fhere seems something 
fishy about this slaim, held up for suoh a 
long period of years after the adverse desision 
of July 1966 and finally preferred on what, 
according to the plaintiff himself, was the 


- last possible day of limitation. For these rea- 


sone, we think that ihe desision of the Courts 
below was sorrest and we dismiss this appeal 
with costs. 


Appeal dismissed, 
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BOMBAY HIGH COURT. 
Seooxp Сїт APPEAL No. 822 0r 1917, .. 
August 11, 1920; 

Present: —Sir Norman Masleod, KT., 
Chief Justise and Mr. Justios Fawsatt. 
ANDANISWAMI — PriINTIFF —ÁAPPELLANT 
versus 
TOTADSWAMI-—DEFEXDANT— RE3POYDENT., 

Qivil Procedure Code (Act V of 1908), s. 9, O. XIV, 
v. (6)— Declaration of right to be carried in procession, 
suit for, whether maintainable—OCivil Court, whether 
competent to decide purely religious dispules —Issues 
— Issue inconsistest with plaintifs case, 


Plaintiff sued for a declaration that he, as 
Jagadguru, was entitled to be carried in procession 
through the public streets in a cross-palanquin on 
certain occasions, and foran injunction restraining the 
defendant from obstruoting him in the exercise of 
that right : i 

Held, that the suit was not maintainable, [p. 90S, 
col, 2. 

To ЕА disputes as to precedence or privilege be- 
tween purely religious functionaries is no part of 
the business of the Civil Courts, [p 909, col, 1 5 

Ay issue, which is inconsistent with the case made 
out by the plaintiff, ought not to be admitted |p. #08, 
021. 

Sesond appeal from the desiaion of the Dir- 
triot Jadge Dharwar, in Appeal No. 53 
of 1916, confirming the desree passed by the 
Subordinate Judge. at Gadag, in Civil Suit 
No. 277 of 1914, 

Sir Thomas Sir.ngman (with him Mr. S. Y, 
Palekar), for the Appellant. 

Mr. B. K. Dhurandhar (with him Mr. V. 
R. Sirur) for Respondents Nos. 1 to 5and 8. 
JUDGMENT. 

Macsgor, C, J.—The plaintiff alleges that 
he is one of the Jagadgurus of the Lingayats 
that he has many bransh Mutha in the 
Prasidencies of Bombay and Madeas, in the 
territories of the Patwardhan Chiefs and 
of His Exalted Highness the Nizim; that 
plaintiff's Gurus before him had and plaint- 
iff has the right of going in prosassion 
seated in a ross palanqain adorned 
with and a&ssompainsd by  Paneh.Kalash 
and Birudavali; that they had and have 
that right as Jagadguru:; that they have 
a right that their diseiples should show 
them that honour in their own villaga and 
also when they go out visiting in publis 
streets; that the plaintiff's Garus had and 

plaintiff has exersised this their righ! sings 
Меш times; that this procession in & 
eross-palanquin is taken onb in plaintiff's 
vilage Mundarigi every year on Vaishak 
Sud 10 and 11, last Monday and Tuesday 
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Tn:.every Shrawana; cn Ashwin Sud 10 and: 
st’ the ' beginning of"Margashirshà without’ 
fail. ` It is taken ‘oat akò” when plaintiff 
is salled by: his dissiplés for worshipping 
his feet at their homes at all times of 
the year; it is taken ont also when the plaintiff 
enters villages on his tours and visits his 
dissiples’ houses for the worshipping of his 
feet, that the plaintiff ictended to take out 
a eross palanqnin prosession on last Monday 
Shrawana of Shake 1834. that the Isf 
defendant indused defendant No. 9 to make 
ап application tothe 2nd Clase Magistrate 
of Mundarigi on the óth of September 1912 
and the other defendants to the Sut. 
Divisional Magistrate that there wovld be 
a breach of the peace; that the latter 
Magistrate stopped the plaintiff's prosersion 
on the 9th of September 1912, and that 
appeals were preferred, but failed and henae 
the suit, Tbe plaintiff prays for an ins 
junotion against the defendanta that they 
should not obstrnet the plaintiff in going 
in а cross palanquio procession with à Panoh. 
Kalash and Birudavali on Va‘ehek Sud 10 
and 11, on last Mcnday and Tuesday in 
Sharawane, on Ashwin Sud 10 and in the 
beginning of Margashirsha in Mandarigi and 
elsewhere at other times, 

The defendants Nos. 1 aud 3 sontend 
that tbe Civil Courts have по jurisdietion 
to try this suit, that the plaintiff ia not 
& Jagadguru but defendant No, l's disciple; 
that disciples before him called A ndanmarie, 
like the plaintiff; denied that they. were 
defendant No. ba disciples (Shishyas) and 


the High Court held that they were defend. 


ant No. l'a Shishyas or diseiples; that the 
Andanmari before the plaintiff had admitted 
that ha was defendant Мо, l's disciple 
and had passed a registered deed to that 
effect that sush Maris have по sneh right 
of going in а oross palanquin as claimed in 
the plaint, that they bave no right to take 
out the procession mentioned in the Sshedule 
attashed to the plaint, and that the let defend- 
ant alone has the right to ball himself Jagad. 
guru and go in a oross-palanquin with Panoh- 
Kalash and Birudavali and not the plaintiff, 
It may be said, therefore, on these plead. 
ings that the plaintiff claimed to have the 
right oË being sarried in a cross. palanquin 
in procession as Jágadguru, That was a 
religious dignity and privilege not for every 
member of the publie, but for himself ай 
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Jagaduru. It was the. plaintiff who elaimed 
to be sarried in procession by his dissiples in 
order that they might worship his feet in their 
homes, and to be carried in procession on 
partisular days of the year. 

The first issue raised in the Trial Court 
was: Is the right to parade іп the eross- 
palanquin as described in the plainta general 
right exercisable by..any subjest of Ніз 
Majesty ? It is difficult to see at first 
sight how that. issué eame to be raised. 
Certainly, it is not relevant to the pleadings, 
But when issues are raised under Order 
XiV, rule 1 (5), the Court shall, after 
reading the plaint and the written state. 
ment, if any, and after such examination 
of the parties as may appear necessary, 
aseertain upon what material proposition 
of fast or of law the parties are at variance 
and shall thereupon proceed to frame and 
record the issues оп whioh the. right 
decision of the:sase appears to depend. It 
appears from the resord that the plaintiff 
never attended the Oourt and, therefore, he 
sould not have been examined by the Judge, 
‘It seems obvious that the plaintiff's Pleader 
must have seen the danger he was in of 
losing his ease, as he insisted upon plaintiff's 
claiming the privilege of being carried ina 
вговв- palanquin for himself only as Jagadguru, 
He must have argued before the Court 
that the plaintiffs snit ‘could sucesed 
besause he, as a member of the publie, had 
the right to use the road in any way he 
pleased provided he did not ineonvenienoe 
the other members of the publie who had 
equal rights themselves. Bat it appsars 
to me that this issue ought never to have 
been admitted. 1% is absolutely inoonsist. 
.ent with the plaintiffrs own case and I 
cannot imagine that a party in the position 
of the plaintiff woald ever bave filed this 
anit claiming the right ќо be sarried in 
prosession- in a eross-palanquin not because 
he was в Jagadgurv, but besause he was 
a member of the publio, In Mahomed Buksh 
Khan v. Hosseini Bibi (1) their Lordships 
of the Privy Counsil dealt with the ques- 
tion of raising issues inconsistent with the 
ease made out by the plaintiff. Their 
Lordships at page 86 said: "On the 16th 
of Marsh 1882 issues were settled. Amongst 

(1) 161. A.8) at p.86; 15 0.684 (Р. 0.); 12 


ione 29,; 6 Sar. P. О. J. 175, 7 Ind Dec. (м.в) 
1040, . 
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the issues was this :'2ud. Whether the 
Hibbanama on behalf of Shahzadi - Bibi'is 
genuine and valid and exesuted with her 
knowledge and consent, or whether it was 
manufactured withont her knowledge and 
consent, or whether if was exeonted under 
undue influence Р! In their Lordships’ opinion 
the latter part of that isene ought not to 
have been &dmittel. It was absolutely 
insonsistent with the oase made by plaintiff. 
Tt only besomes possible, on the assumption 
that the alleged oause of action is unfound:. 
ed, Therewas another issue whioh also 
was only admissible, on that assumptior, 
namely: ‘38rd. Whether in oase the said 
Hibbanama is proved to be genuine it is 
invalid on any ground assording to Maham- 
madan Law P''" Applying those remarks to 
this oase, this issue only becomes possible 
on the assumption that the alleged oause. of 
action in the plaint is unfounded, namely, 
plaintiff's olaim that he as Jagadguru 
was entitled to be  earried in prooession 
iu а sross-palanquin as a religions dignity 
and privilege. That sause of action 
disappears entirely if the plaintiff were to 
allege that he was entitled to be carried in 
that way, not Ъвовпве he was а Jagadguru, 
but besause he happened to be а member of 
the publis entitled to use the street in any 
reasonable way. The suit was dismissed by 
the Trial Court as it found on the second issue 
that this was a special right enjoyable by 
the defendant No. l and other high priests 
of the Hindus like him, that the plaintiff had 
no right to ride in & prosession seated in a 
cross-palangnin as alleged in the plaint in 
public streete, and that the first defendant had 
an exolusive right of riding in a cross palan- 
quin as against the plaintiff. But the lower 
Court also held that it had no jurisdiction 
to try the suit, The learnsd Judge said : “I 
shall examine whether a suit for this honour 
and dignity, unacoompanied- by any pesuniary 
profits and not attashed to any partioular 
office, sball lie in a Civil Court under seetion 
9 of the Civil Procedure Code, I think that 
вов for an све are of a oivil nature, but, 
in my opinion, a tuit for vindisation fora 
mere dignity, though sonnected with “Aan 
office, is not. The present suit is not 
for a claim to ап cfise, but for a 
claim to а mere honour and dignity on 
assount cf an све and is, I think, not 
maintainable in a Civil Court, It has beeu 
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held that the elaim by a Swami ог arch. 
priest that he is entitled to be oarried on а 
high road in a oross-palanquin will not be 
entertained by a Civil Court, What is 
claimed in such a suit is a mere honour and 
dignity,a mark attached to theoffiseofa Swami, 
It has been laid down that Civil Courts 
should dissourage, as far as poasible, claims 
of so unsubstantial and objectionable a nature 
and they ought not to be involved in the 
determination of trivial questions of dignity 
and privilege although sonnested with an 
office.” Reference was made to Sri Sunkur 
Bharti Swami v. Sidha Lingayah Oharanti 
(2). In first appeal the learned Judge said: 
"In eonsidering the duthorities the right 
claimed by the appellant may be regarded 
in two aspects, first,as a religions dignity 
and privilege, and sesondly, as a right to take 
a prosession ikrough publie streets, From 
either point of view the ourrent of Bombay 
decisions is against the appellant. In 
Madhusudan Parvat у. Shree Madhav Teerth 
(3) it has been held that ‘to deeide disputes 
as to presedenee or privilege between purely 
religious funotionaries ia no part of the business 
of the Civil Courts, nor will they grant injuno. 
tionsto prevent preachers from preashing 
where they like, under any title they please, 
provided no office or property is disturbed 
or interfered with. In this case theze is not 
the slightest suggestion that the appellant’s 
о ге as the head of Mundarigi Math kas 
in any way been affected.” Tho learned 
Judge also referred to a Madras саве— 
Sadogopachuriar v. Rama Rao (4)—whieh 
was cited for the proposition that every 
member of the publio and every seot has в 
right to use the public streets in a lawful 
manner. The learned. Judge very rightly 
remarked that every sest may have the right 
to carry their leader in а oross.palanquin. 
The question is, whether the Court will 
enforee that right without proof of partioular 
, damage. It appeare, therefore, to me that 
.the authorities are perfestly olear. Civil 
Courts will not entertain а eaim of thia nature 
‘and, really, the argument that was addressed 
io us in second appeal was that we ought to 
deal with the ease as if the plaintiff was 
(2) 8 М.Т. А. 198; 6 W. R. P. О. 89, 1 Suth. P, C, 
J.«142; 1 Ваг. P. C. J. 206; 18 Е, R. 473, 
AS "d l Ind. Cas, 881; 88 B. 278; 11 Bom. L, Е. 
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suing as a member of the publio slaiming a 

sush to be entitled to be carried in a оговв- 
palanquin if he chose tə adopt that method 
of prosession. As I pointed out, that was 
not the plaintiff’s oase and I doubt whether, 
if we allowed the plaint to be amended, 
plaintiff would put his signature to such an 
amendment, 


In my opinion, therefore, the appeal fails 
and the suit should ba dismissed with 
созба. 


Fawcetr, J.—I agree. 
Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPEAL Fa0M ORIGINAL Orve, No. 106 or 1919, 
February 27, 1920. 
Pre:ent:—Justies Sir Asutosh Mookerjee, 
Kr., and Justices Sir Ernest Fleteher, Кт, 
OHATTURBHUJ CHANDUNMULL— 
APPELLANT 


versus 
BASDEODAS DAGA — RESPONDENT, 


Arbitration—Contract containing arbitration clause 
—Clause, whether imported into another contract by 
reference—Partial arbitration, whether allowable, 


D, entered into a contract with a firm LJ. for 
the purchase of FO bales of dhotis, the contract 
having embodied in it a clause for arbitration in 
case of disputes. D, sold the identical 30 bales to 
C. under a contract which was in the following 
terms :—“We sold the goods as were bought by us 
of Lakshmichand Jagannath, Batta allowance), 
chafage, all-terms according to Bahar (importing) 
firms’ godown due according to Bazar interest, 
coolie hire, according to Bhitor (Bazar). A dig- 
pute having arisen between C. and D. the latter 
instituted a suit in respect of 27 bales, alleging 
that О. had wrongly refused to accept delivery of 
the goods, and thereafter referred the matter in 
respect of the remaining 8 bales to arbitration which 
resulted in an award in his favour. C.thereupon 
instituted proceedings for cancellgtion of the award, 
and on his application being refused, he appealed 
questioning the validity of the award on the grounds: 
first, that the arbitration clause embodied in 
the contract between the defendant and tho im. 
porters was not incorporated into the contract 
between the plaintiffs and the defendant, and, 


‚ secondly, that even if the arbitration clause be 
_deemed to have been incorporated, the defendant 


by reason of the institution of the suit in respect of 


"27 bales, was not competent to make а reference 
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tó arbitration with regard tothe three remaining 
bales; : 

Held, (1) that the arbitration clause contained 
in the contract between D. and LJ. was not in- 
corporated into the contract between D and С. and 
the reference to arbitration by D. was completely 
ultra vires; [p. 911, col. :.] 

(2) that having instituted a suit in respect of 27 

- bales, D, was nob competent to make a reference 
to arbitration in respect of the remaining three 
bales even if it be deemed that tho arbitration clause 
in the ‘contract between himself and LJ. had been 
incorporated in his contract with C, [р. 911, col. 2.] 


Appeal against the judgment of Mr. Justice 
Greaves, dated the 17th November 1919, 


Sir Binod Mitter (with him Mr. S. C. 
Bose), for the Appellant. 
Mr. B. L. Mitter (with him Mr. S. N. 


Banerjee), for the Respondent. 
JUDGMENT, 

Mooxersex, J.—This is an appeal from a 
judgment of Mr. Justise Greaves, whereby 
he has refused to set aside an arbitration 
award. The events whish led up to the 
award in question lie in a narrow sompass 
‘and may be briefly recited. 

On Ње 4th August i918, the plaintiffa- 
appellants bought from the defendant re- 
spondent- 30 bales of аһойз. The defendant 
himself had purchased the goods from an 
importer, Laksbmiehand Jagannath, under a 
contract, dated the 29h July 1918, The 
terms of the sovtract between the plaintiffs 
aud ihe detendant were as follows:—‘ We 
sold the goods as were bought by us of 
TLakshmishara Jagannath, Batts (allowance), 
ohalage, all terms aesording to Bakar (im- 
porting) firms, godown due according to 
Bazar interest, cooly hire, aesording to Bhitor 
(Bazar) On the 7th January 1919, the 
defendant instituted a suit in this Court in 
respeot cf 27 out of the 30 bales on the 
allegation that the plaintiffs had wrongfully 
refused to aeoept delivery. On the llth 
June 1919, the defendant referred to arbi- 
tration by ‘the Bengal Chamber of Commerce 
a similar dispute in respeot of the remaining 
three bales. On the 2¢th July 1919 an 

award was made in his fayour and it waa 
fled on thé 12th Angust, 1919. The 
plaintiffs therevpon instituted the present 
proceedings and applied for cancellation of 
“the award. Mr. dustise Greaves bas refused 
the apphoation, On the present appeal the 
validity of the award has been questioned 
on two grounds: firM, that the arbitration 
olause embodied in the sontract between 


the defendant and the importers was not 
ineorporated into the contrast between the 
plaintiffs and the defendant, and, secondly, 
that even if the arbitration clausa be deemed 
to have been incorporated, the defendant, by 
reason of the institution of the suit in respsot 
of 27 bales, was not competent to make a 
referense to arbitration with regard to the 
three remaining bales. In our opinion, both 
these contentions are well founded and the 
award must be set aside, as made without 
jurisdistion, 

As regards the firat point, we have to eon- 
sider the terms of the arbitration clause eon. 
tained in the sontraost between the defendant 
and the importers. The fourth olause of 
that contract was in these terms: “Any dis- 
pute or elaim under this eontraet is to be 
settled by the Bengal Chamber of Commerce 
or, ab the option of the seller, by two mer» 
chants on the "Bengal Chamber’s list, one to 
be shosen by eash party.” Now, if we read 
the contract between the plaintiffs and the 
defendant, as also the coutrast batween the 
defendant and the importers, it is impossible 
to hold that the arbitration slause contained 
inthe latter has besome inoorporated ір the 
former by virtue of the expression “all terma 
ascording to the importing firm," Reliance 
has been plased by the appellants upon the 
deoision of the House of Lords in the case 
of Thomas & Oo. Limited v. Portsea Steamship 
Oompany, Limited (1), wheré the decision of 
the Court of Appeal in Hamilton $ Oo. v, 
Mackie $ Sons (2) was approved, In the latter 
ease, a bill of lading contained the words " all 
other terms and eonditions as per Charter. 
party " and the Charter. party contained an 
arbitration elause. In an action by the ship» 
Owners against the consignees of the eargo and 
the endorsees of the bill of lading, the Vourt 
refused a stay, on the ground that the 
arbitration elause in the Oharter-party was 
not incorporated in the bill of lading. Lord 
Esher, M. R., said that where ina bill of 
lading there was sush a condition as "all 
other conditions as per Oharter-party,” the 
eonditions of the Charter-party must be read 
verbatim into the bill of lading, as though 
they were there zn eafenso, Then, if it was 
that any one of the conditions of the Charter. 
party on being so- read, was inconsistent 

(1) (1912) A. 0,1; 81 L. J. P, 17; 105 L, T9269; 12 
Asp. M. C. 28; 55 S. T. 615. 

(2) (1886) 5 T, L. В, 677. 
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with the bill of lading, they were insensible 
and. must be disregarded. The arbitration 
slause referred to disputes arising not under 
the bill of lading but onder the Charter party. 
The sondition was, therefore, insensible and 
had no application to the dispute whioh 
arose under the bill of lading, This view 
wis approved by the House of Lords. 
Reference, however, was made on behalf of 
the respondent to the dasision of the Court 
of Appeal in the cease of Temperley Steam 
Shipping Oo. v. Smyth and Co. (3). That oase, 
in our opinicn, is olearly distinguishable. 
The arbitration olause in that case, contained 
in a Charter-party, was held to apply to a 
dispute as to delay in the unloading of a 
ship after the completion of the loading, 
notwithstanding. that the Obarter-party oon 
tained the usual eessor clause, providing that 
-tho Charters liability should eease upon the 
„shipment of the eargo. The bill of lading, 
however, incorporated “all the terms and 
exceptions,” contained in the Oharter-party 
and gave the owner or master a lien on the 
sargo, ¿nter alia, for demurrage, But the 
fundamental point in that oase was, that 
the parties to the bill of lading and the 
Charter-party were the same, In the oase 
before ue, the first contrast is between the 
defendant and the importera and the second 
between the defendant and his purchasers. 
The elause sought ta be insorporated clearly 
referas to'a dispute or olaim " under this 
contrast,” that is, the oontract between the 
defendant and the importers, and if that 
elause were insorporated into the osontraot 
between the plaintiffs and the defendant, 
the result would be, that, to use the langu- 
age of Lord Esher, the eontraot would be 
insensible, We must hold, ascordingly, that 
the arbitration olause was not ineorporated 
into the contract between the plaintiffs and 
the defendant, and the reference to arbi. 
tration was completely ultra vires, 

As regards the sesond point, we have to 
examine the effect of the twelfth olause of 
the sontrast between the defendant and the 
importers, assuming thet the clause was 
insorporated by reference in the contrast bet. 
ween the plaintifis and the defendant, The 
slausé was in these terms: "this agreement 
is to» be deemed and eonstrued as в вервгаёь 

(8) (1905) 2 K. B. 791; 74 L. J. К. B. 876; 931. 


її, 471; 64 W. R. 150; 10 Com. Cas. 801; 10 Asp. М. 
Q. 128; 21 T, L. В. 789. 
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contract іп respest of each instalment of 
goods, and the rights and liabilities of the 
sellers and buyers respeatively shall be the 
same as though a separate contract had been 
made out and signed in  respest of each 
instalment.” Now,-the goode, under the 
contrast between the plaintiffs and the 
defendant, were to be delivered ascording to 
“shipments May and June." Presumably, 
in the absenee of an indication to the 
contrary [Bilasiram Th:kurdas ү. Ezekiel 
Abraham Gubbay (4)) the goods were to 
be delivered in two equal instalments of 
15 bales each. Consequently, when the 
defendant instituted a suit with regard to 
27 bales, he must be deemed to have sued in 
respect of the first instalment and a portion of 
the second instalment, Now, although the de- 
fondant might be at liberty [Dinabandhu Jana 
v. Durga Prasad Jana (о) о resile irom the 
arbitration clause (assuming the same to have 
been incorporated into the aontraet between 
himself and the plaintiffs) and to have recourse 
to а suit in respect of either instalment 
(treated as the subject-matter of a separate 
eontracf), he could not, in respest of one 
portion of an iustalment, institute a suit, 
and, іп respeat of the remaining portion of 
that very inatalment, take resourse to arbi. 
tration. When he instistuted the suit for 
the 27 bales, he made his eleation with regard 
to not only the first, but also the second 
instalment ; he cannot now be permitted to 
resile from the pvsition deliberately taken 
up by him and to fall bask upon the arbi. 
tration olause in respect of the remaining 
3 bales, We cannot, in this sonneotion, overe 
look the signifioant fact that, in his suit, the 
defendant has obtained leave under Order II, 
rule 2, of the Code of Civil Prosedure, reserv- 
ing his right- against his adversaries in 
respeat of these 3 bales, and has asked for 
liberty to add to his elaim for the 27 bales 
such sum as he may be entitled to resover 
on aceount of the З bales, In these oiroum. 
stanees, the conalusion is inevitable that he 
was not competent to makeea reference to 
arbitration, even if the arbitration olause be 
deemed to have been inoorporated in hia 
contrast with the plaintiffs 

The sonolusion follows, that the arbitration 


(4) 33 Ind, Cas. 1; 43 О, 805; 23 C. L, J. 62; 20 0, 
W. N. 240, i 


(6, 51 Ind. Cas, 80; 46 О. 1041; 29 O. L, J. 909) 
28 0. W. N. 716. 
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proseedings were held, and the award made, 
without jurisdiction. The appeal is allowed, 
and the application to set aside the award 
is granted, with oosts both here and in the 
Court below. 


FLETOHER, J.—1 agree. 
Appeal allowed, 
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‘. ALLAHABAD HIGH COURT. 
. First Appas FROM ORDER No. 14 or 1520, 
November 23, 1920. 
Present; —Mr. Justice Piggott and 
Mr..Justice Walsh. 
HUKUM SINGH AND ANOTHER— 
Prrirroners—APPELLARTS 
061898 
TUNDA‘SINGH AND oragEs—OPPOSITE 
Pasrtips— RESPONDENTS. 7 
romise— Jatnama authorising Val 
Ps ina Ti у by Vakil, binding effect 
of. = 


' by ‘a vakalatnama the plaintiffs jointly 
Pilea ой by allaots of their Pleader in 
the course of their suit, and they further expressly 
specify, amongst the acts which the said Pleader 
‘might perform on their behalf, _the presentation 
to the Court of petitions relinquishing the olaim, 
compromising the suit and withdrawing from the 
“ suit, and the Pleader presents & compromise, and 
‘expresses, оп behalf of his clients, agreement to its 
‘terms, the plaintiffs cannot question his act and are 
bound thereby . 


Appealfrom an order of the Subordinate : 


Judge, Mutira, dated the 3rd of January 1920. 
The Hon'ble Mr. Narain Prasad Asthana. 
for the Appellants. 
ais Тш Lal, for the Respondents. — 
JUDGMENT.—1n the suit out of which 
this appeal arises there were five plaintiffs 
and two defendants, Ata time when all the 
‘five plaintiffs were represented bya single 
Vakil, a compromise was arranged disposing 
of the suit on certain terms. This sompromise 
‘ was presented fo the Court and verified before 
it by three plaintiffs in person, by both the 
- defendants in person and by the Pleader, who 
held a power-of-attorney on behalf of all the 
. laintiffs jointly. ^ 
Fd plaintiffs who bad not personally signed 
"or prosented to ће Coart the petition of, oom- 
р promise, protested that they had not autho- 
' vised the Pleader to enter into the same and 
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At a later date, the . 


7S 1921 


were not bound by the terms of the 
compromise, or by the. action .of their 
Pleader in presenting the same to the 
Court. The Oourt of first instance, over- 
ruled this contention and passed à deeree in 
terms ofthe compromise. The lower Appellate 
Court has веб aside this deoision and remand- 
ed the suitto the Court of first instanoe for 
trial on the merits, The appeal before us 
ia against this order of remand. In aseord- 
anse with the principles laid down by a Fall 
Benoh of this Court, in the sase of Jang 
Bahadur Singh v. Shankar Rat (1), the qnes- 
tion must be desided entirely with reference 
tothe terms of the vakalatnama held by the 
Pleader in question. Other desisions on the 
question of prinoiple, such, for instance, the 
oase of Jagapati Mudaliar v. Hhambara 
Mudaliar (2), areitrelevant. By the vakalat- 
nama the plaintiffs jointly agreed :that they 
would be bound by all acts of their Pleader 
in the course of their suit, and they further 
expressly specified, amongst the acts whish 
the said Pleader might perform оп their. 
behalf, the presentation to the Court of peti- 
tions relinquishing the olaim, compromising 
the suit or withdrawing fromthe suit, The 
actual words in the vakaluinama are i—" ya 
bazdawa yu sulehnama ya dastbardari dakhil 
karen." We find it a little diffisult to under- 
stand what the learned Subordinate Judge 


.means by saying that these words authorise 


the Pleader to fle a eompromise and not to 
make à compromise, The question for deter- 
mination is, whether all the plaintiffs, inolud- 
ing the two who subsequently called in 
question the authority of the Pleader, are or 
are not bound by his aot in presenting this 
petition of sompromise to the Court and 
expressing on their behalf agreement to its 
terms. We ‘think they are во bound. The 
order under appeal is avsordingly set aside 
and the deoree of the Court of first instance 
restored, with costs to the appellants in this 
and iu the lower Appellate Court. 
Appeal decreed, 

(1) 13 A. 272 (В, B); A. W. М. (1891) 61; 7 Ind. 

Deo. (к. s.) 170. ' 


(2) 21 M. 274; 8 M. L. J. 40;7 Ind. Deo (x. &) 
650, 
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Бксонр Олти, Arrear No. 811'or 1219. 
August 20, 1920. 

Present :—Sir Norman Macleod, Kr., Chief 
Justioe, and Mr. Justioe Fawsett. 
GITABAI BHAU RAJMANE-— PrumrIEF 
~ APPELLANT 
versus 
KRISHNA MALHARI SHINDE— 


DEFENDANT — RESPONDENT, 

Landlord and teñant—Tenant, whether can acquire 
miras righis by adverse possession—-Mortgage—Tenant, 
possession of, whether can be adverse against landlord 
during continuance of mortgage, 

A tenant can set up against his landlord a claim 
to hold under more favourable terms of tenancy than 
those which the landlord is prepared to concede, 
and he can acquire such rights by prescription. 
[p. 918, col. 1] 

Where, however, the landlord has mortgaged his 
interest in the land, the possession of the tenant 
cannot be adverse to "the landlord till the mortgage 
is redeemed. [p. 914, col. 1.] 


Sesond appeal from .the decision of the 
Assistant Judge, Satara, in Appeal No, 66 
of 1218, reversing the deoree passed by the 
Subordinate Judge at: Karad, in Civil Suit 
No. 215 of 1916. 

Mr. Jagakar (with him Mr. P, B. Shingne), 
for the Appellant, 

Me. К. №, Koyajee, for the Respondent. 


JUDGMENT. 
. Масгвор, O. J,—The plaintiff sued to 
eject the defendant, to recover possession of 
the plaint-land and for arrears ofrent. The 
defendant elaimed that the plaint land be. 
longed to his family from ancient time, by 
Miras rights. Tho land originally belonged to 
one Balaji, who mortgaged it to Shiralkar. 
The plaintiff purohased the equity of redemp- 
tion of Balaji on the 18th of Ostober 1910, 
and acquired the interest of the mortgagee 
Shiralkar by an award dearee in Original 
Sait No. 636 of 1911. He thereby bscame 
fnll owner of the plaint-land. The defend- 
ant alaimed that he had besome entitled 
‘to Miras rights in the land by adverse posses» 
sion. Undoubtedly, a tenant oan set up 
against his landlord a slaim to hold under 
‘more favourable terms of tenanoy than those 
whish the landlord is prepared to soncede, 
and he ean aequire aush rights by presorip- 
tior, The only question in this oase is, 
whether we are satisfied that, under the 
rw the defendant has asquired the Miras 
rights by adverse possession. His olaim to 
such title depends entirely upon the fast that 


58 


, substantially in 


he was a Mirasdar. That suit was filed by 
the mortgagor Balaji's daughter and heir for 
redemption of the mortgage against the 
mortgagee, Krishnaji Shiralkar. Tha pre. 
sent defendant was joined as a party as he 
was oultivating one of the mortgaged lands 
аз а tenant under a lease, Exhibit 72, and a 
kabuliyat, Exhibit 73. The Judge said: 
* The defendant No. 4 also sontends that 
he has been in eultivation of the land, Survey 
No. 883, for upwards of 100 years and claims 
Miras rights over it. Тһе rent notes put in 
here in Exhibits 59 and 77, coupled with 
plaintiff's admisaion that she has to contribute 
Rs. 22.8.0 annually for Survey Nos. 497 and 
522, give good reason for saying that the 
contentiona of defendants Nos. 2, 3 and 4 
вте not without foundation, These conten. 
tions cannot conveniently.be desided in this 


suit. The ‘plaintiff, therefore, must bə 
referred to a separate sunit in ejsatment 
against defendants Nos. 2, 3 and 4. It -has 


baen argued that this oontention raised in 
the former suit has baen eonsidered probable 
by the Court and henee defendant is a 
Mirasdar. However, nothing oan ba more 
elear than the fact that the Court expressly 
treated that question as not direstly and 
issue, and ths mere 
expression of opinion as to probabilities 
in that judgment eannot be regarded as a 
decision of the question.” The learned Trial 
Judge then considered what was suffisient 
to constitute a commenssment of adverse 
possession of a superior tenura by a tenant, 
and he says : " The mere assertion of such a 
natura is not suffisient to sonstitute adverse 
possession, As bstwean the holder of a 
supsrior aud that of an inferior tenure, 
where things go on in aosordansa with the 
terms of the tenure, no adverse possession 
on the part of the holder of the undar-tenure 
вап arise, aud there mast be a distinot olaim 


‘on his part of some right insonsistent with 
the tenure before his possession oan basome 


adverse to his superior landlord. There must 
be a distinst claim in opposition to the right 
of the landlord, which is brought to his поёівв 
anlasquiesesd in. Тһе mare fast that the 
landlord, on hearing of the olaim, doaa not take 
active steps against the tenant does nob neses- 
sarily amount to возпіезовпоэ.’ The learned . 
Judge, therefore, considered that the defendant 
had fot bseoma в Mirasdar by adverse posses- 
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sion, and passed a desree directing the defend- 
ant to put the plaintiff in possession. In first 
appeal this deeree was reversed, the plaintiff's 
elaim for possession was rejested and the 
defendant was dirested to pay enhanced 
rent. The learned Judge relied on the 
desision of Thakore Fatssingji v. Bamanjt 
(1). I: see no reason to dissent from. 
the desision in that case. But tbe principles 
laid down there must be applied to the fasts 
Of eash ease as they arise, It appears to me 
the simple question is, sould the mortgagor in 
this oase have filed a suit against the defend- 
ant for ejestment before he redeemed the 
mortgage? For, it seems that, if the mortgagor 
sould not file the suit until he redeemed, it 
would be absurd to say that time had begun 
to run against him until he did redeem, and 
that seems to have been the opinion of the 
Allababad High Oourtin Mutammad Husain 
v. Mul Chand (9). That was a very similar 
саке, where the plaintiff purohased the equity 
of redemption and then brought a suit to 
redeem, Theclaim was made by the defend- 
ant that he had asquired a title by adverse 
possession before the mortgage had been 
redeemed. The learned Judges said : “It 
has been more than опое laid down by the 
High Courte of this country that possession, 
whieh may be adverse to the mortgages, ia 
. nob necessarily adverse to the mortgagor, 
the reason being, that the possession adverse 
to the mortgagor san only arise after the 
mortgagor has besome entitled to immediate 
possession, Here the mortgagor was not 
entitled to sueh possession, nor would he be 
entitled to it until he redeemed the mortgage.” 
In this case, althongh the defendant may 
have asserted in 1895 that he had the Miras 
rights, the mortgagor was not entitled to 
eject him, He was not entitled to take any 
steps until he redeemed the mortgage, and 
that really was the effect of the desision in 
that suit of 1895, The Judge in that oase may 
have told the plaintiff he must file a separate 
Suit in ejestment against defendants Nos, 2, 
3 and 4, but I qannot think that he thereby 
decided that the plaintiff had an immediate 
right to file that suit before he had redeemed 
the mortgage. Therefore, this is not a case 
where &' party takes proeeedings in a certain 
Court and he is told that he has not appealed 


ау 97 B. 515; 6 Bom. LR 
(2) 27 А. 395 at р. 396; А. v &. (1905) 4. 
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to the proper Court and isreferred to another 
Court. It depends entirely whether he 
would be entitled, in the sirsumstanses of the 
ease, to appeal immediately to that other 
Oourt. It is clear that, if he had filed a 
separate suit against the defendant, he would 
have been given the same answer, that as 
mortgagor before redemption he had no right 
to file a suit. 

In my opinion, therefore, this appeal must 
be allowed and the desree of the Trial Court 
restored, 

Costs of the appeal and of the lower Appel- 
late Court to follow the event. 


Fawogrr J.—I sonour, I think, in the 
eireumstanees of the present. oase, the fact 
that the mortgagor, whose interests are 
now vested in the defendant, sould not 
obtain immediate poasession пп] the 
mortgage had astually baen extinguished, is 
fatal to the plea that the defendant has 
obtained а title by adverse possession. It 
might have been different ifthe defendant 
had brought а suit under the Mamlatdars’ 
Courts Aot against the mortgagor, or, rather, 
his representative, and obtained an order 
restraining the latter from. interfering, with 
his possession, For, in that case, the eiraum- 
stances would be similar to those іп Bapu v. 
Mahadaii (3), where it was held that the 
defendant had aoqnired a title by adverse 
possession both against the mortgagor and 
against the mortgagee. But in the present 
oases the redemption-suit of 1895 eannot be 
treated on the same footing, The deoision in 
that suit merely amounts to saying that a 
redemption-suit of that xind was not & proper 
onein which to decide the question of title 
or the defendant's right to continue in 
possession, It cannot, therefore, in my opinion, 
be said that the defendant ^ suasessfully 
resiated" the plaintiff's elaim to evict him” 
in that suit within the meaning in whioh 
those words are used in Budesab v. Hanmanía 
(4). Nor does the principle laid down in 
Thakore Fatesingj v. Bamanji (1) assist 
the defendant in this ease. There it is said: 
‘If the tenant not only openly asserts, 
tothe knowledge ofthe owner an adverse 
interest, but proseeda to enjoy benefits 
slaimable only on the basis of that interest, 
his possession at ones becomes adverse, And 


(3) 18 В. 348; 9 Ind. Dec. (x. в.) 740. 
(4) 21 B. 509; 11 Ind. Dec. (м. в.) 841. 
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limitation begins to run against the owner 
from that time.” But in the present ease 
the defendant did not enjoy any benefits 
other than those derived from his being a 
tenant under the mortgagee, so that, under 
the principle there laid down, the defendant's 
possession was not adverse to the mogt- 
кв Ог, 


1 concur, therefore, in allowing the appeal, 
Appeal allowed, 


CALCUTTA HIGH. COURT. 
Apznat From Orper No, 43 or 1919. 
March 1, 1920. 
Present:—Mr, Justiae Teunon and 
Mr. Justise Beaohoroft. 
SATISH CHANDRA CHAUDHURI— 
APPELLANT 


versus 
GIRISH CHANDRA CHAKRAVARTY— 
RESPONDENT, 

Limitation Act (IX of 1908), Sch. I, Art, 182— 
Execution of decree—Suit against two defendants— 
Decree against one—Appeal against decree dismissing 
suit—Dismissal affirmed—Application to — execute 
decree against defendant notjoined in appeal —Limita- 
tion, commencement of. 


P. sued A, and B, upon a hand-note. The suit 
against A, was deoreed, but against B, it was dis. 
missed, Р. appealed against the decree dismissing 
his suit and did not implead A.as a party. His 
appeal was dismissed, and within three years of the 
date of the appellate decree he applied for execution 
against A, and the question was, whether the appli- 
cation was barred by limitation : 

Held, that the application was not barred, as time 
ran from the date of the appellate decree finally 
dismissing the suit against В, [p. 915, col. 2.] 


Appeal against the order of the District 
Judge, Hooghly, dated November 14th, 1918, 
affirming the order of the Subordinate Judge 
of that Court, dated March 18th, 1918. 

Dr, Saratchandra Basak (with him Babu 
Manmathunath Ganguli), for the Appel- 
lant, 

De, Jadunath Катай (with him Babus 
Beegendrachandra Das and Nripendrachandra 
Dass for the Respondent. 


JUDGMENT, , 
Тескох, J.—In this appeal the question is, 
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whether an application for exseution is bar. 
red by limitation. 

It appears that the respondent brought 
a Suit on a hand-note against two persons, 
defendant No. 1, the father, and defendant 
No. 2, the son. His suit as against No, 1 
was dismissed with sosts, and as against 
defendant No. 2 was deereed with oosts, 
This was on the 30th September 1912. 

Against the order dismissing the suit 
against defendent No. 1 plaintiff appealed. 
Defendant No. 2 was no party to that 
appeal and did not himself appeal against 
the desree that was made against him. 
The plaintiff's appeal against defendant 
No. -1 was dismissed on the 23rd May 
1914, 

The plaintiff deoree-holder then applied 
for exesution of his deeree against defend- 
ant No. 20n.the 19 of May 1917, That 
applioation was dismissed on default of рхо: - 
geation, without service of notise on defend. 
ant No.2. 

Then followed the present application 
on the 8th of January 1918, This appli- 
cation is within three years from the first 
applieation, dated 19th of May 1917, 
but the contention of the judgment-debtor, 
defendant No. 2, is that the first applisation 
was itself barred by limitation. { 


The question in the appeal then is, whether 
time runs from the date-of the deoree 
against defendant No. 2, made in the Oourt 
of first instanoe on the 30th of September 
1912, or from the 23rd of May 1914, 
that ie, the date of the deeree in the 
Appellate Court finally dismissing the 
plaintifi’s claim against defendant No. 1. 


, The question isnot free from difficulty. 
In support of his contention that time runs 
from the date of the desree of first Court, 
the appellant before us, the judgment-debtor, 
sites the cases Ohristana Benshawn v. Benarasi 
Prcsad (1), Lokenath Singh v. Gaju Singh (2) 
where Ohristiana Beushawn v, Benarasi Prosad 
(1) is cited or referred to withepproval; Umesh 
Ohandra Roy v. Akrur Ohandra Sikdar (3) and 
also Hur Proshad Roy v. Hnayet Hossain (4), 


(1) 22 Ind. Cas. 685; 19 C. W. N. 287. 
(2) 81 Ind. Сав, 426; 20 О, W. М. 178; 220, 1, 


J. 888, 
(8) 50 Ind. Cas. 15; 45 О, 25, 
(4) 20.1. R 471, 
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and the Fall Bensh in Gopal Ohander Manna 
v. Gosatn Das Kalay (5). 

But the sazes oited on behalf of the 
appellant ean be distinguished from the 
present oase, while the cases Купата 
Oharíar v, Mangammal (6) and Ari Ohetty 
у, Theerthamalat Ohetiy (7) support the 
respordent. Во do certain observations 
to be found in the Full Bench oase Gopal 
Ohunder Manna v. Gosain Das Kalay (5) 
The ease of Abdu! Rahiman v, Maidin Saiba 
(8) has also been referred to, but that is the 
ease of a mortgage, 

Jt may further be observed that, if the 
appeal preferred by the plaintiff had resulted 
differently, the  deeree against defendant 
No. 1 would have been modified, inasmuoh 
as it would then have besome a deoree under 
which defendants Nos. 1 and 2 would have 
been jointly and serverally liable. 

In the result, we dismiss this appeal with 
возів. 

Bxaoncnorr, J,—I agree, 


Appeal dismssed, 
(5) 25 С. 694 (F. B.) 20. W. N. 556; 18 Ind, Dec. 
N. 5) 398. 
(6) 26 M. 91, 


(7) 34 Ind. Сав. 791;.3 L. W. 821, 
(8) 22 B. 600; 11 Ind. Dec. (x. s.) 915. 





BOMBAY HIGH COURT. 
Sacosp Суп, Arena No. 602 or 1919. 
August 17, 1920. 

Present: —Mr. Justise Shah. 
VISHVANATH PARSHARAM BHAVE 
— JUDGMENT. DEBTOR—-A PPELLANT 
versus 
` NARSU TULSIDAS GUJAR-—D «onzz- 

HorpER— RxsPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 182 (5) 
—Application for tane to ascertain judgment. debtor's 
share in attached property, whether step-in-aid cf 
execution, 


An application by a decree-holdor for time to 
enable him to ascertain the share of the judgment. 
debtor in certain property attached in execution 
of the decree, is an application to take a step-in- 
aid of execution within tHe meaning of clause (5) 
of Article 182 of Schedule I to the Limitation 

Aot, and operates to save limitation, Гр, 917, col, 1.] 


Second appeal from the deoision of the 
Assistant Judge, Ratnagiri, in Appeal No. 810 
of 1918, confirming the order passed by the 
Subordinate Judge, at Dapoli, in Darkhast 
No, 205 of 1917, 


Mr. N. V. Gokhale, for the Appellant. 
Mr, P. V. Kane, for the Respondent. 


JUDGMENT.—The question in this appeal 
ir, whether the present Darkhast filed by the 
сае. holder on the lst Oatober 1917 ів іа 
time. The decree under exesution was pass- 
ed on the 19th September 1912. The first 
Darkbast was presented on the 4th of Maroh 
1913, 1t appears that, during the pendensy 
ofa vertan suit, the exeoution was stayed 
from 28th July 1913 to 27th July 1914, It 
also appears that the Darkhast of 1913 was 
adjourned from time to time from 12th 
Ostober 1914 to 21st September 1915, during 
the pendenoy of certain mircellaneous pro^ 
seedings relating to the investigation of 
claims to the attashed property put forward 
by third parties. Both the lower Courts 
have held that the present Darkhast is in time, 
because the deoree-holder ia entitled, under 
sestion 15 of the Indian Limitation Ast, to 
exelude the time from 28th July 1913 to 27th 
July 1914, and from 12th Oatober 1914 to 
21st September 1915, It isolear from the 
dater, and itis not disputed, that if these 
periods were excluded, the present Darkhast 
would be in time, The lower Appellate Court 
also relied upon an application made by the 
decree-holder on the 5th of August 1915, for 
time to enable him to obtain information 
regarding the defendant’s share in oertain 
property whioh was attached. This applisa- 
tion has been held, by the lower Appellate 
Court to be a step іп aid of exesution, If 
it is a step-in-aid of exeoution, 16 is clear that, 
apart from the first ground, the present 
Darkhast would ba in time, ' 


Two points have been urged before ma оп 
behalf of the appellant, judgment debtor : first, 
that the period from 12th Ostober 1914 to the 
21st September 1915, sannot be exeluded 
under section 15 of the Indian Limitation 
Ast, besause there is no order staying the 
execution of the deeree, and, secondly, “that 
the application of the 5th August is neta 
step-in-aid of execution and that it is rally 
an applisation in retardation of the exesu. 
tion, 
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As regards the firat point I am by no 
means satisfied that the deesrea-holder is 
entitled to the deddstion of the time from 
21»% Ostober 1914 to 21st September 1915, 
under sestion 15 of the Indian Limitation 
Aat. The gestion provides that, in eomputing 
the period of limitation preseribed for any 
applieation for the execution of the deoree the 
time of the continuanes of the order staying 
the execution of the desree shall be exeluded. 
Admittedly, there is no written order staying 
the exeoution of the desree during this period 
from 12th Ostober 1914 to the 21st of бөр. 
tember 1915. All that I find from the 
Rczanama is, that the matter was adjourned 
from time to time during this interval. It 
is not withont signifieanse that it is 
during that interval that the applisation, 
which is relied проп as a atep in-ail 
of exesution by the deoeree holder, was 
made. І do not say that, under seotion 15 of 
the Indian Limitation Ast, a written order 
staying the execution of the decree is neses- 
sary; but I think that there must be a olear 
order staying the exeoution of the deoree. 
I do not think that the orders of 
adjournment from time to time could 
be properly construed as orders directing stay 
of the execution of the decree. І am, 
therefore, not prepared to assept the view 
taken by the lower Courts that this period 
вап beexoluted under seotion 15. 

There is, however, the point relating to 
the application made on the 5th August 
1915. Under Article 182, elause (5), of the 
third solumn of the Sshedule of the Indian 
Limitation Aot, the desree-holder would be 
entitled to present the application for exaon- 
tion within three years from the date of 
his applying, in assordance with law, to the 
proper Oourt to fake 82m3 step-in-aid of 
exeoution of the deeree, It is alear that the 
expression ‘step-in aid of the éxeoution of 
desree’ must ba construed liberally. І feel 
satisfied that the anplisation, Exhibit 37, 
was made to takea step in-aid of the exasution. 
On its face, it is an applisation for time 
being granted, to enable the plaintiff to 
inquire about, and to state the partienlars 
às regards, theextent of ths share of the 
judgment.debtor in the village of Sanglat 
whith was put up for sale. Sioh informa. 
tion would be necessary for the proper pre- 
paration of the proslamation of sale; and an 
applieation for adjournment to get sush 
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information ought to bə trastad аз an appli- 
sation to taka a ste»-in-aid of exaeution, The 
fast that, subsequently, the deerae-holder asked 
for adjournmants and allowed that partisular 
Darkhast to drop, has no bearing upon the 
qusstion whether this application was made 
in order to take a stap-in-aid of exasation. 
I an unable to assept the suggestion made 
on behalf of the appellaut that, in view of 
the subsequent adjournments, this applisa- 
tion should ba treated as an applisation in 
ratardation of the exeoution. 

lam satisfied that the Darkhast i3 ia 
time. I affirm the daorae of the lower 
Appellate Court and dismiss the appeal with 
costs, 

Decree confirmed, 


ene 


CALOUTTA HIGH COURT, 
Swati Cause Cogav Sura Nos, 8785 AND 9532 
‘or 1919, 
February 17, 1920. 
Present : —Mr, Justica G hose, 
RAM OHANDRA SAGOREMUL' ~ 
PgriT.ONER 
versus 


AMAROHAND MURALIDHAR — 


Ozrosités Party. 
Presidzncy To vns Smal Cause Courts Act (ХУ of 
1832), з. 9—Rules of Practice of Calcutta Sail 
Oause Court, v. 92, object of. 


Under th» powora given by sestioa 9 of tha 
Presidaney Towns Smill Oause Coarts Act, th» High 
Court addəl thos following to rule 930f th» Rules 
of Practica of tha Court of Small Causes at 
Calcutta : — 

“Provided that the Coart may, if in its opinion no 
saffisient grounds are showa for th» appli. 
cation, dismiss it without directing servica 
on the pirty againit whom the application 
is made :” . 

Held, thatthe object of the foregoing addition 
was toremove the difficalty Waoreby a preliminary 
hearing was preelud»d for tha purpose of finding 
out whether there were groands for the application 
such as are indicatel in the rule imalf ; that the rule 
was not ultra vires bat that, во far аз applications 
under section 33 of the Act were concernad, tho 
preliminary heariag must ba bfore a Bench of the 
Small Cause Court. [p. 919, col. 1.] 

Mr. A. №. Ohaudhuri, for the Potitianar, 

Me, Pearson (with him Mr. D, N. Bose), for 
the Opposite Party. - 

JUDGMENT.—Tàis із an applieition on 


bahalf of а firm called Riuohandra Sagorg. 
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mull for an order under section 115: of the 
Code of Civil Prosedure, for the setting aside 
of eertain orders made by the Caleutta 
Court .of Small Causes. The application 
has arisen under the following eiraum- 
ances :— ` 

On the 17th April 1919 the applicant firm 
instituted a suit in the Small Cause Court 
against the firm of Ámarohand Muralidhar 
for the resovery of a sum of Hs. 400 as 
damages for breach of a certain contrast, by 
whieh the latter firm had agreed to sell to 
the applicant firm three bales of Mullmull 
on eertain terms and conditions to whioh 
it is unnecessary to refer, That suit was 
numbered 8785 of 1919. On or about the 
30th April 1939, the firm of Amarchand- 
Muralidhar filed a oross suit against the 
applieant firm for the recovery of a sum of 
Rs, 157 8-0 as being the damages alleged to 
. have been sustained by them on aesount of 
the applicant firm not having taken delivery 
of the goods referred to above under the 
said contrast. The Jast mentioned suit was 
numbered as 9532 of 1919, The said two 
suits came on for hearing before the learned 
Seeond Judge of the Small Cause Court on 
the 24th November 1919, The applicant 
firm's snit was dismissed and a deoree fcr a 
sum of Hs. 58.2.0 was passed in the suit 
which had been instituted by Amarchand- 
Muralidhar against the applicant firm. On 
the Ist December 1919, two applications 
were filed before Mr. Dobbin who was the 
Trial Judge in the Small Cause Court, by 
the applieant firm in the said two suite, 
askirg that the order cf dismissal in the 
first anit and the decree in the second suit 
should be cet aside, ard praying for new 
trials in the said two suits, These appliea- 
tions were refused by Mr. Dobbin on the 
lst Desember 1919, . It is alleged by the 
applieant firm lihat the said applications 
were presented to the Trial Judge, so that 
he might, in ascordanee with what is stated 
to be the utual practice in the Small Cause 
Court, order thé issue of notiees on the firm of 
Amarchand Muralidbar returnable before the 
Full Bench of the Small Cause Court in 
order that they might show cause why the 
order of dismissal in the first suit and the 
deeree in the second suit should not be seb 
aside cr such other order made as the sireum- 
Blarces of the two cares required. It is 
urged that Mr, Dobbin, in summarily dismiss. 


ing the two applisations referred to above! 
asted without jurisdistion and with material 
irregularity. 16 is further urged that any 
power conferrad on а Judge of the Small 
Oause Court to refuse to issue notices on 
applisationr, like the one referred to above, is 
ultra vires and bad. 

In support of the applicant firm’s dki 
tione, Mr. Chaudhuri has taken me through 
rules 92 to 95 of the Rules of Practice of 
the Small Cause Court as they stocd 
before the amendment to the rules pub- 
lished in the Calcutta Gaeelte of the lóth 
July 1919, on page 1128 thereof, same 
into effeet. Не argues that the addition 
to rule 92 of the Rules of Praetioe of 
the Small Cause Court, under the Notifies- 
tion of the 9th July 1919, published as 
above, if it authorises a Single Judge to 
dispose of applications like these, is ulira 
vires inasmuch as the applicant for a new 
trial has been deprived of what is described 
as a right, hitherto enjoyed, of having 
applisations for new trials considered «by а 
Bench of the Judges of the Smali Cause 
Court, usually eomposed of the Trying 
Judge and the Chief Judge, and in support 
of his sontention he has referred me to 
the case reported as Madurai Fillat v, 
Muthu Ohetiy (1). 


Now, the power given to the High Court 
to make rules under the Presideney Small 
Cause Courts Aot is to be found in section 
9 of the Aot, and it is laid down there 
tbat the High Court may, from time to 
time, by rules having the forse of law, 
pressribe the procedure to be followed and 
the prastice to be observed by the Small 
Cause Court, and that rules made there- 
under may provide, amongst other matters, 
for the exersise by one or more of the 
Judges of the Small Cause Oourt of any 
of the powers conferred on the Small Cause 
Court by the Ast, or any other enast- 
ment for the time being in force. The 
application for a new trial is made under 
sestion 38 of the Aot, and is laid down 
therein that the Small Cause Oonrt 
may, on the applieation of either party, 
within eight days from the date of the 
decree or order in a suit, order а Few 


(1) 22 Ind, Cas. 775; 88.M. 828; 15 M.D. T. 156; 
(1914) M. W, N. 216,20 М.1. J, 297; 1 L, W, 
172. 
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trial to be held, or alter, set aside or 
reverse the desres or order upon such 
terms as it thinks reasonable, and may, 
in the meantime, stay the prossedings, There 
їз, it will bs observed, nothing in the Aot 
itself regarding the formation of a Bensh of 
Judges forthe purpose of applications under 
seation 38, and it may be notised, in passing, 
that the only provision in the Aot about the 
formation of a Banah with more Judges than 
one is to ba found in gestions 11 and 69. 
The Ast makes no distinstion batween а 
Judge, and more than one Judge, of the Small 
Cause Court, and what is spoken of is the 
Small Cause Court, whether it consists of one 
Judgé or more than опе Jadge, I donot pro. 
pose to go into the question as to whether 
the jurisdistion exersised by the Small Oause 
Court under section 38 of the Ast is appellate 
or revisional, as to whioh there has been a 
wood deal of oontroveray. [See Shi; Lal 
Padama, 1n re, (2), Budhu Lal v. Ohattu Goze 
(3), Srinivasa Charlu v. Balaji Rau (4).] . 
Now, the question arises, has the High 
Court made a rule for the exersise by one 
Judge of the Small Cause Court of the powers 
eonferred on the Small Cause Court by 
sestion 38 of the Aot? To my mini, it has 
not. The addition to rule 92 does not, in 
my opinion, indieate that a Banoh need not 
henseforth be formed on the lines lid down 
in rule 95 for the purpose of giving the 
applisant a preliminary hearing, I am 
strengthened in my view by the fact that 
rule 95 remains unaltered. Rule 92, as it 
stood befora the amendment, precluded a 
preliminary hearing for the purpose of fiading 
out whether there were grounds for appli- 
eationg auch as were indioated in the rule 
itself. The object of the addition to rule 
92 was to get rid of this diffisulty and to 
provide for a preliminary hearing in two 
elasses of applications, (2) in the applisationa 
referred to in rules 62,64, 67 or 69, and (ii) 
in applieations under section 33 of the Aah, 
The addition to rule 92 is not u'fra vires; but 
so far as applisations under section 38 of the 
Ast ате concerned, the preliminary hearing 
must be bafore a Baneh formed on the lines 
laid down in rule 95, with the vesult that no 


Ф 

(2) 6 Ind. Cas 862; 84 B. 316, 12 Bom, 1, R,180; 
af or. L. J. 271. 

(3) 39 Ind. Cas. 465; 44 О. 816; 21 О, W. N. 269; 
26 C. L. J. 193; 18 Cr. L. J. 497. 

(4) 21 M, 232; 7 Ind, Dec. (x. s.) 519, 
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notise would issue thereafter, exsept on good 
grounds in order that opportunities for 
protrasting enses might be diminished. 

“In this view of the matter, the orders of 
the lat Desember 1919, in the two suits 
referred to above, must be set aside and the 
application for new trials in the two suits 
mentioned above must be eonsidered again 
by a Banoh of the Small Cause Court formed 
on the lines laid down in rule 95, No order 
as to costs of this application. 


Order sel. aside. 


BOMBAY HIGH COURT. 
Civiu ApPr1icaTioNs Nos, 302, ann 303 or 1919, 
August 19, 1920. 
Present; —Mr, Justice Shah and 
Mr, Justiee Crump, 
SONUBAI BABURAO GAIKAWAD — 
APPLICANT 
versus 
SHiVAJIRAO KRISHNARAO GAIKA. 
ҮҮ АП —OPPONENT, 

Civil Procedure Code (Act V of 1908), s. 151, 
О. XLI, r. 19—Limitation Act (IX of 1908), s. 6, 
Sch. 1, Art. 168—-Appeal dismissed for depault— 
Application for restoration—Limitation—Minor ap- 
pellant—Inherent power of Court, exercise of. 

A minor appellant, whose appeal has been dia. 
migsed in default, cannot take advantage of section 
6 of the Limitation Act for making an application 
for restoration of the appeal [p 921, cols. 1 & 2,] 

Order XLI, rule 19 of the Civil Procedure Uode 
does not exhaust the powers of an Appellate Court 
to re-admit an appeal dismissed for default, [p. 921, 
cols, 1 & 2.] . 

In а proper case, ib is open to the Court to make 
an order re-admitting an appeal dismissed for 
defualt inthe exercise of its inherent powers for 
the ends of justice. This power should, however, 
be sparingly used and only when a clear case is 
made out, but the power is exercisable without any 
reference to the period of limitation provided for 
an application tore-admit an appeal or any other pro- 
ceeding. Гр. 922, col. 1; p. 928, col. 1.] 

Where the nextfriend of g minor appellant is 
of unsound mind, the absence of the minor at the 
date of the hearing of the appeal cannot be treated 
as default. [p. 924, col, 1.] 

An order dismissing the minor’s appeal for 
default in these circumstances would be set aside in 
the exercise of the inherent powers of the Courts, 
[p. 924, col. 1.1 

Mr. D. A. Tuljaparkar, for the Applicant, 


Me, Y. V. Bhandarkar, for the Opponent, 
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JUDGMENT. 

Sasan, J.—These are two applieations by 
Sonubsai, widow of Baburao, to sot aside the 
orders made by this Court on the 28th 
February 1916 dismissing the appeal and 
rejecting the application under Extraordinary 
Jurisdietion filed on her behalf by her next 
friend for default under Order XLI, rule 17. 
The eireumstanoes under which the applion- 
tions are mado are these: Sonubai’s husband, 
Baburao, filed Suit No. 410 of 1911 in the 
Court of tho First Olass Subordinate Judge 
of Poona for a partition of the joint family 
property and to recover his half share against 
Krishnarao, One Limbaji had three sons, 
Balwantrao, Gopalrao and Gangaram. Bal- 
wantrao died .leaviog а вор, Baburao.  Go- 
palrab died leaving son Krishnarao. Thus 
` Baburao and Krishnarao were gousing, 
Gangaram was not joined as a party to the 
suit, as it was stated that he had already 
separated, The joint property was stated to 
be very valuable. Baburao valued his half 
share at.Rs. 18,72,005. In 1912, Gangaram 
filed Suit No. 359 of 19127 in the same 
Court in bisown right and on behalf of his 
minor son— Yadurao alas Baburao— for one- 
third share in the joint family property, He 
joined Baburao Balwantrao as a party to this 
suit. He valued his one-third share at about 
Rs. 9,79,00). Baburao died in June 1913, 
leaving a minor widow, Sonubai. An appli- 
sation was made on her behalf by her father, 
Keshav Sambhajirao, in August 1913, to 
bring her on the resord as the legal repre. 
sentative of her husband, and to allow her 
io sontinue the suit. The learned Snbordi- 
nate Judge held that the right to sue did not 
survive and that the suit abated, and ordered 
aesordingly, on the 10th of September 1913. 
‚16 appears, however, that she was brought 
on the resord in Gangaram’s suit as the legal 
representative of her deseased husband in 
whieh Baburao was defendant No. 2. Sonn. 
bai's father filed Appeal No. 153 of 1914 in 
forma pauperis in this Court against the 
abatement, treating it as a decree, through 
Mr. Vidhvans, a vakil of this Court. The 
claim was valued atabout Rs. 18,72,005. He 
also filed application No, 283 of 1913, under 
the Extraordinary Jurisdistion of this Court 
against the same order, through the same 
Vakil This was intended, apparently, to 
meet the possible objestion that the order of 
abatement was not appealable as a deeree or 
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an order. Mr. Vidhvans died in May 1915. 
Thereafter, a notice of his death was served 
upon the next friend of Sonubai, But he did 
not appear, and took no steps to prosesute the 
appealor the application. On the 28th Feb- 
ruary 1916 my learned brother, Batchelor, 
atd I dismissed the appeal for default under 
Order ХОТ, rule 17. Neither party appeared 
at the timo, The application nlso was 
rejested for default, Sonubai attained 
majority on the 2lat February 1919, when 
she sompleted ber 18th year. She made the 
present applieation (No 302 of 1919), on the 
llth March 1919, to dissharge . the order 
dismissing the appeal for default, and a 
similar application (No. 303 of 1919) to dis- 
eharge tne order rejesting the applieation 
under the Extraordinary Jurisdietion for 
default, on the same day. 


In support of these appliostions it is 
alleged by Sonubai that her father is an old 
man, who has been insane for nearly five 
years; that he was not in a position to aet 
for her as her next friend or guardian on the 
record at the date of the order made by this 
Court or at the date when the notice of the 
death of Mr. Vidhvans was served upon him. 
Some affidavits have been filed in support of 
her applications, The applisations are op- 
posed by Krishnarao’s minor son, Shivajirao, 
Krishnarao having died during. the interval. 
The minor son of Krishnarao is represented 
by his mother and guardian, Banubai,on the 
resord. It is asserted on her behalf that 
Sonubai's father was eompetent to ast and 
did aot in Gangaram’s suit as the guardian 
of Sonubai. 

I have not referred to the allegation in 
Sonubai's petitiona as to the interest ard 
conduct of the alienees from Baburao wiih 
referenas to the estate and the litigation 
relating to the estate. It is not necessary 
to do so for the purpose of these appliea- 
tions. 


It may bs mentioned that Gangaram’s 


` guit, after certain proseedinge, was finally 


desided only in April last. It is unnecessary 
in this application to gó into the reasons 
of this delay. But the desree in the suit is 
now under appeal, preferred to this Court 
by Sonubai. The Trial Court in that smite 
has held that Sonubai is debarred from olafm- 
ing the share of her husband in sonsequenes 
of the order of abatement in Baburag’s suit, 
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On the fasts stated above, wa have to osn- 
sider whether a ease is made out for dis- 
charging the orders made by this Oourt on 
the 28th February 1916, 


On behalf of the applicant it is urged, as 
a preliminary objection, that the applisation 
is barred by limitation under Artisle 168 of 
the Indian Limitation Ast, and that the 
minority of Sonubai is not & ground for not 
giving effeet to the provisions of this Article, 
as Bush an applíeation is not within the seope 
of- section 6 of the Ast. It is urged that, in 
- spite of her minority, the present application 
is barred, as it is made long after the date 
of the dismissal. Itseems to me that Article 
168 applies to an application for the re. 
admission of an appeal under Order XLF, 
rule 19, under whieb, if sufficient cause is 
shown ‘for default, the Court is bound to 
readmit the appeal. 
is outside the terms of section 6 and the 
minority of Sonubai is no answer to the 
plea of: limitation. I am of opinion that 
the preliminary objestion would be good; if 
“the powers of the Oonrt to re-admit the 
appeal: were osonfined only to rule 19 of 
Order XLI and I would be bound to give 
effest to it. But if rule 19 does not 
exhaust the powers of the Court to re-admit 
an appeal or an application dismissed for 
default, and if it is open to the Court to 
deal with these appliestions under seotion 
151 of the Code, and to make an order to 
that efféot for the ends of justice ог to 
prevent abuse of the process of the Court, 
the preliminary objestion oannot sueseed, 
as the period of limitation will have no 
application to the exereise of such powers, 
The delay would undoubtedly be an element 
to be 'eónsidered in exercising the powers 
under the seotion which, in the very nature 
of things, ought to be sparingly exersised. 
But the inherent powérsof the Court would 
be exercisable without any reference to the 
period of limitation fixed for applications to 
re-admit appeals or to restore any other pro- 
seeding dismissed for default. 


The questione, therefore, are whether it 
is open to this Court to make an order 
гө. admitting the appeal and the application 
in tbe exereise of its inheren: powers, and 
whether the fasts brought to our notise render 
it neeessary to make esoh an order for the 
ends of justice, 
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Аз regards the firat question, I ат of 
opinion that the Court has such a power. 
The provisions of role 19 are not exhaustive 
on the point. Under that rule, the Court 
is bound to re-admit the appeal if suffioieb 
cause is shown for the default, without ару 
reference to the merits of the appeal: The 
inherent powers of the Court to discharge 
an order made for default depend upon 
somewhat different considerations, The 
corresponding provision in the Code of 1£82 
has been interpreted by Bhashyam Ayyangar 
J., in that sence in Somayya v. Subbamma 
(1). In Lalta Prasad v. Ram Karan (2) 
the Court took the same view as to the 
meaning and seope of Order IX, rule 9, 
16 is'also elear that a minor,on attaining 
majority, san sue to have any deoree against 
him seb aside on the ground of fraud or 
negligenee on the part of his next friend 
or guardian, as the observations of Farrar, 
J., in Oursandas Natha v. Ladkatahu (3) 
show. In Lalla Sheo Churn Lal v. Ramnandan 
Dobey (4) a minor, on attaining majority, 
was allowed to sue on the same eause of 
action, in spite of an order dismissing his 
suit for default under section 102 during 
his minority on similar grounds. When it 
is open to the minor to resort to that 
remedy, I do not see why it shonld not 
be open to a Court to help the minor in 
an application fo seb aside the order made 
on default, if it be shown that the next 
fried or the guardian was unable to aet or 
was negligent in the discharge of his duties. 
The reasoning in Lalla Sheo Ohurn’s case 
this view. It may be that, 
under the sireumstances of a  partieulnr. 
oase, the Court may leave the minor to hia 
remedy by way of suit in view of tha 
necessity of testing the allegations as to 
negligense or fraud іп the strict manner 
in which they sould be tested in а suit, 
But I see no suffisient reason to hold that 
that is tke only remedy, and that the Oonrt 
has no power to help the minor otherwise 


in sone 

sequense of the default of the next friend 

of the miror. The desisions in Ranee 
(1) 26 М, 599. 


(2) 14 Ind, Cas. 187; 84 A. 426; 9 A. L.J. 666, 
sat 19 B. 571 at p. .577; 10 Jnd, Dee. (м, в.) 


xo 22 0, 8; 11 Ind, Dec, (м, в.) 7, 
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-Biriobutiee v. Periaub Sing (5) and Debi 
Bakhsh Singh у. Habib Shah (6) appear 
to me to support the view that, in a proper 
ease, ib is open to the Oourt to make an 
order re-admitting the appeal or the appli- 
sation in the exereise of its inherent powers 
for the ends of justice. 


The next question is, whether the facts 
in this ease demand that the power should 
ba exersised in favour of the petitioner. 
The broad fasts aro, that Baburao sued 
for his share in a large estate and died 
during the pendensy.of the suit, His widow 
was a minor then, slaiming to be entitled 
to his share on the ground that the severance 
of intsrest was effested during her husband's 
lifetime. Her father, as her next friond, 
tried to put forward her rights, but failed 
in tbe lower Oourt. He appealed to this 


Court, but his Pleader died and, after the . 


Pleader’s deatb, he did not or sould 
not take any steps to prosesute 
the appeal, On attaining majority Sonubai 


has applied to this Oourt, without losing 
any time, within a month after attaining 
majority, to allow her to prosesute the 
appeal. She points out that her father could 
not aot as her nexi friend at the time 
when he reseived the notice of the Pleader's 
death in November 1915 or thereabont, 
owing to his demented condition, brought 
on, probably by old age. Oa the materials 
before the Court, the allegation as to his 
insanity foould be neither accepted nor 
rejested without further  ioquiry. Bat 
whether on that ground or on any other 
ground, he failed to prosesute the appeal 
on behalf of his daughter, whish affested her 
right to considerable property, worth about 
eighteen lass of rupees aseording to the valu- 
ation in theappes]. In Gangaram's suit the 
one-third share is valued at about Rs. 9,79,000 
(nine laos and  seventy-nine thousand). 
The order of abatement may have the effeot 
of nexzativing her right to sueh property 
completely. Ido not say that it has euch an 
effect. That wil have to be considered in 
the. appeal whieh she has filed in this 


(5) 8 M. I. А. 160; 8 W. В, 26 (Р. С.); 18 Moo, 
P. C. 46F; 1 Suth. P. С. J. 408; 1 Sar, P. О. J, 
140; 19 E. В. 490; 15 Е. R. 174; 132 R. R. 149. 

(6) 19 Ind. Cas. 626; 40 I. A. 151; 15 Bom. L. By 
640; 17 С W. N. 829; 11 A, L. J. 626; 180, LJ. 8; 
14 M, L. T. 38; (1913) M. W. Ж, 66; 25 M, L. J. 148; 
35 A. 831; 16 0, C, 194 (P. C. 
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Court from the deoreo in Gangaram's suit. 
At any rate, the Trial Court in that suit 
has taken that view, and the abatement may 
fairly betreated, for the purpose of these 
applications, as seriously jeopardizing her 
right to her husband's share in the property, 
In а matter of sush importance, her next 
friend failed to aot for his minor daughter. 
I do not think it could serve any useful 
purpose to delay the disposal of these 
applisations by asking the lower Court td 
find on further evidence as to whether the 
allegation as to insanity is proved. It 
would largely be a matter of inferenee from 
his present condition as to whether in 
November 1915 he was insane, as alleged 
by Sonubai. His failure to act seems to me 
to indicate—and must be taken under the 
eirenmstansea of this sare to indieate— 
either inability due to physieal ineapasity 
or negligence on his part to safegnard the | 
interests of his daughter. 


Looking broadly at the merits of the 
order of abatement, whieh it is permissible 
to take into saesount in determining the . 
‘ends of justiae’, it is fair to aay that, if 
the appeal had been heard on the merits 
in February 1916, this Oourt would have 
been bound to consider the observations 
of their Lordships of the Privy Counsil in 
Sura? Narain v. Iqbal Narain (7), deoidsd 
in Lecember 1912, in sonrestion with the 
question of the severance cf interests; and 
whatever may have been the accepted 
view in this Presidency then, it is not 
unreasorabls to ssy that this Court might 
have—I do not say would bave—taken the 
view which a Fall Bensh of the Madras 
High Court took -in October 1915 in 
Soundararaiam v. Arunachalam Ohetty (8) 
as to the effect of these observations. At 
the same time, I do not see any need or 
justification for rigorously exeluding from 
our consideration the desisions of the’ 
Privy Couneil after February 1916, which 
may meke the merits of the appeal appear 
stronger and olearer, in determining 


(7) 18 Ind, Cas, £0; 35 А. 80; 18 M. І. T; 194; 
170. W. N. 388,11 A. L.J. 172; (1918) M. W., N. 
188; 17 C. L. J. 288; 24 M. L. J. 845; 16 Bom. L R; 
456; 16 О. С. 129; 40 I. A. 40 (P. C.). 

45) 38 Ind. Cas, 858; 89 М 159; 29 M. D. J, foo s at 

816; 2 1, W. 1247 at p. 1266; 18 M. L, T, 552 at p 
B68; (1916) 1 M. W. N. 51. 
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now what the ends of justies requiro. I 
do not desire to prejudge the merits of 
the appeal; but ib .is bardly possible, and 
not fair, to exelude what I may call the 
prima facie merits of the appeal from 
consideration in deciding whether, for the 
ends of justice, this Court should exersise 
the powers under section 151 of the Code 
of Civil Procedure. On the other hand, 
the re-admission of the appeal cannot 
prejudise the just rights of the opponent. 
I have not overlooked the fact, whioh 
has been pressed upon our attenticn by Mr, 
Bhandarkar, that the opponent is a minor, 


I am consaious that the inherent powers 
reserved under seetion 151 should be sparingly 
exercised and only when а olear ease ia 
made out. After a careful sonsideration 
of all the eireumstances, I have some to 
the eonelusion that, for the ends of justice, 
it ig necessary to discharge the orders 
dismissing the appeal and the applisation 
for default, to re admit the appeal and the 
application, and to allow the present 
petitioner to proseoute the same against 
the present opponent as the legal repre. 
sentative of the deseased Krishnarao. I 
would make the Rules absolute and order 
accordingly. ; 

Under the ocireumstanees, I would order 
the applicant, Sonubai, to pay the opponent's 
costs in both the applications. 


In the veiw I have taker, itis needless 
to consider the suggestion that, if nessssary, 
the applisations may be treated as applica- 
tions for review and that the delay. may 
be exeused under sestion 5 of the Indian 
Limitation Aot. The procedure appropriate 
for review would be different, and if is not 
essential to pursue this point further. 


Crusp, J.—In this matter Mr. Bhandarkar 
for tte respondent has taken a preliminary 
objeotion that the application ia barred by 
Artiele 168 of Sshedule [ of the Indian 
Limitation Аве, 1608, The facts necessary, 
in order to understand the position, are as 
follows:— 


In 1911, one Baburao sued for rartiiion 
and a share in a joint family estate. 
(Qu Juve 10th, 1913, during the pendensy 
of that suit, Baburao died, His widow, 
who is now the applicant before и», 
was at that date a minor, On August 4th, 
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1913, she applied to be placed оп the 
resord as heir of the  deseased plaintiff. 
For the purposes of that applioation, she 
was represented by her father in the 
саравіёу of next friend. Her application 
was dismissed on September 10th, 1912, on 
the ground that the right to sue did 
nob survive, aud ib was ordered that the 
suit should abate. From that order the 
next friend lodged an appeal in the High 
Court, and Mr. Vidhwans, a Pleader of 
this Oourt, was appointed to sonduct the 
appsal. Before the hearing, Mr, Vidhwans 
died, and, in acsordance with the usual 
praotioe, a notice was served on the next 
friend on.November 4th, 1915, diresting him 
to appear, and stating that on failure the 
appeal would be dismissed for default. The 
appeal came on for hearing in due course 
on 28th Februray 1913 and neither side 
pit in an appearance: if was ascordingly 
dismissed under Order XLI, rule 17 of 
the Code of Civil Proeedure, on that day. 
The applicant attained majority on Feb- 
raray 21н%, 1919, and, on March Lith, 1219, - 
She moved this Court, under Order XLI, 
rule 19, to re-admit the appeal, 


If, in auch в oase, a minor is Properly 
represented by в next friend, it wonld 
ordinarily follow that an applisation to re- 
admit the appeal must bs made within 
thirty days, the time allowed by Artiole 
168 of Sohedule I of the Indian Limita- 
tion Act. In this oase, however, it is 
alleged, at the outset, that the next friend 
basame insane about the year 1914. The 
allegation is supported by substantial affidavits 
and it ia nesessary to consider the oase on 
that basis, 


Assuming the allegation 
оэ wall founded, the position ie, that а 
minor litigant has been prevented from 
appealing to this Court by reason of the 
faot that her next triend was of unsound 
mind, and her olaim to a large estate 
has been allowed to go ky default. The 
result would be deplorable were there no 
remedy, but the hardship is no ground for 
interfering, unless interferense is warrantsd 
by the powers of the Conr, 


of insanity to 


In my opinion, a person who is of unsound 
mind sannot ast as next friend, This ів, 
indeed, elearly laid down by Order XXXII, 


' for avoiding the order. 
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rule 4 of the Code of Civil Procedure. 
But it is urged that, where a next friend 
becomes insane after appointment, tho remedy 
is to move the Court for his removal 
under rule 9 of that Order and that, unless 
and until this.is done, the minor is bound by 
the sets of the next friend as though he were 
cfsound mind, І am unable to assede to this 
contention. In my opinion, a next friend 
who is of unsound mind is no next friend at 
all for he is not qualified to act. The ваєв, 
therefore, falls within the scope of Order 
XXXII, rule 5, and the order dismissing the 
appeal may be discharged on the ground that 
the minor was not represented by a nest 
friend. ? 


But even if this rule is, поё applicable, the 


'* ease would be one in which the Court ought, 


I think, to interfere ex debito justitie, and 
the inherent powers of the Court under вев- 
tion 151 of the Code of Civil Prosedure ean 
very properly be applied to this ease, The 


prinsiples on which the Privy Oounoil 
.asted in Debt Bakhsh Singh v. Habib 
Shah (6) are "applicable. To rank the 


absence of в minor, whose next friend is of 
unsound mind, in the eategory of default is 
not very stateable. An order passed in these 
sircumstances is a nallity, 


But apart from the question of the insanity 
ofthe next friend, which might in itself call 
for further enquiry beyond the affidavit on 
the record, the siraumstanees disolose negli- 
genee во gross, whether arising from insanity 
or not, as to be in itself a sufficient ground 
The fasts speak for 
themselves, There isa very large estate at 
stake. The refusal to plase the minor on the 
resord as heir of her husband has deprived 
her, or may deprive her, of that estate. I 
say ‘may deprive her," for the exast effect 
of the order of abatement is not certain. 
That order was.challenged by an appeal, and 
certainly there is atleast an arguable ease. 
That case would indubitably have been 
argued but for the unfortunate death of the 
Pleader engaged. At this point the next friend 
besame blind to his plain duty and took no steps 
to appoint another Pleader. A olearer sase of 
the grossest negligenes sould hardly be found. 
Tt oan hardly be doubted that, wherea minor 
is conserned, the gross negligence of a next 
friend is а ground on whish the avoidance 
of proseedings may be sought eyen where 


there is a statutory bar: cf. Lalla Sheo 
Churn v. Ramnandan Dobey (4). It is 
impossible to permit the estate of an infant 
to ke lost in this way, and, in my opinion, the 
inherent powers of the Courtare wide enough 
to enable us to make such orders as the 
interests of  justise require. The orders 
proposed by my learned brother ётё, in my 
opinion, appropriate ez debito justitise. 


Rule made absolute. 


BOMBAY HIGH. COURT. 
Seconp Огуз, Apparat No. 864 ов 1919, 
Angust 26, 1920. ` 
Present :— Mr. Justioe Shah and 
Mr. Justice Crump. 
SAKHARAM DAJI GANPULE— 
APPELLANT 
versus 
GANU RAGHU GURAO— 


RasPONDENT. 

Civil Procedure Code (Act V of 1908), s. 92 -- Suit 
by pujati of temple to establish right to share in 
offerings, nature of—Scheme framei~Suit, whether 
maintainable—Procedure, proper. 


A suit bya hereditary pujari of a temple to estab. 
lish his right to a certain share in the offerings made 
to the deity, which are prima facie temple property, 
falls under clause (e)of sub-scotion (1) of section 92 of 
the Civil Procedure Code. Where a scheme has already 


' been framed in respect of the temple properties, such 


a suit is not maintainable, and the proper procedure 
is, to apply to the Court, which framed the scheme, 
to give directions as to the application of this parti. 
cular fund. Гр. 926, col. 1; 927, col, 1.] 


Appeal from the desision of the Assistant 
Judge, Ratnagiri, in Appeal No. 39 of 1919, 
confirming the deoree passed by the Suabordi- 
nate Judge, at Chiplun, in Civil Suit No, 208 
of 1917. 

Mr, @. S. Rao, for the Appellants. У 

Mr. P. В, Shingne, for Respondents Nos al, 
7 and 10. Е 

Mr. J. В, Gharpure, for Respondents Nos, 
11 to 15, : 
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JUDGMENT, 


Saas, J.—The plaintiff in this oase is one 
of the pujaris of the well-known temple of 
Shri Bhargavram, near Ohiplun. Нә filed the 
present suit to recover Rs. 91-8 0 as damages 
from defendants Nos, l to 10, the Guravs 
sonnected with this temple. He also prayed 
for an injunotion. restraining them from 
eollecting the offerings made to the deity 
during the period of his turn to serve as a 
puwjar, His allegation was that, as one of 
the hereditary pujaris of this temple, he had 
the right to officiate in the months of 
Magh and Phalgun of the Shake year 1838 
and that, during that time, the defendants 
Nos, 1 to 10 forsibly prevented him from 
entering the temple and from receiving 
the offerings laid before the deity. The 
plaintiff's elaim was, that he was ‘entitled- to 
receive these offerings in acsordanse with the 
long-established usage of the institution, 
aseording to whieh the offerings were to be 
appropriated by the puiarts. The Guravs 
defended the suit on the ground that they. 
were entitled to the offerings. -They also 
contended that the suit was not maintainable, 
At а later stage the defendants Nos, 11 to 
15, who are members of the Devasthan 
. Committee appointed by the Distriet Court, 
were. ‘joined as parties to the suit, They 
sontended that the Gurays had no right to 
take the offerings, and that the Ganpules were 
entitled to take the offerings in aecordanse 
with the arrangement arrived ‘at in 1841 
between the then pujaris and the members of 
the Devasthan Committee, which was at that 
time appointed by the Collestor of the District. 


The Trial. Court found that the plaintiff 


was entitled to aot as pujari at the time. 


mentioned in the plaint; that the Gurava 
had taken away offerings to the extent of 
. Rs. 66, and that, aseording to the evidence, if 
the suit was maintainable, the sum awardable 
to the plaintiff would be Rs. 35. The 
Trial Court was of opinion that the suit was 
not maintainable in the form in whioh it was 
brought, on the gronud that the offerings to 
ihe deity were voluntary and uneertain and 
that these offerings would not be property 
within the meaning of seation 9 of the Code 
of, Givil Prosedure. In the result, the plain- 
tiffs suit was dismissed, 


The plaintiff appealed to the District Court 


and, subjest toa slight variation as to the 
amount, which might be payable to 
the plaintiff if the claim were maintainable, 
the Appellate Court affirmed the view 
of the Trial Court, It may be mentioned 


“that, in the course of the trial, the plaintiff 


admitted through his Pleader that the 
offerings to the deity belonged, in the 
first instance, to the temple and formed part 
of the property of the temple; bnt he 
maintained that, in virtue of his right as an 
hereditary pujar: and in aseordanee with 
the long established usage of the institution, 
he was entitled to’ appropriate that sum, 
Tbe deoree of the Trial Court was affirmed 
by tha Assistant Judge who heard the 
appeal, 


The plaintiff has appealed from this deereo, 
1% has been urged on his behalf that the 
lower Courts are wrong in their view that, 
the offerings being temple rroperty, the suit 
is not maintainable. In support of this son- 
tention, reliance is plaeed upon sestion 9 of 
the Code of Civil Proeedure. It is eontended 
that it is a suit in whioh the right to pro. 
perty is contested aud that a Civil Court haa 
jurisdiction to try it. It isalso urged that, 
on the merits, the lower Courts have taken 
‘an erroneous view as to the arrangement 
between the pujaris and the membera of 
the Devasthan Committee in 1841. It is 
urged that this arrangement really affirmed 
what was then an established usage of the 
institution, 


On the other hand, on behalf of the 
багате, it has been eontended that the suit 
is nof maintainable, as there is no right to 
property in contest within the meaning of 
section 9, On the merits it is urged that 
“the finding of the lower Appellate Court, 
that the Guravs and the  Ganpules are 
entitled to divide the offerings bai should 
be accepted. 


On behalf of ihe trustees it has been 


"urged that the suit is not maintainable, 


It has been pointed out thBt, though they 
took up a position in the Trial Court which 
is not consistent with the position now taken 
up on their bebalf, it was due to а тів. 
apprehension on their part of their legal 
position, and that, properly speaking, the 
suit is not maintainable. Though the point 
was not raised by any of the parties in the 


gë 


view of the provisions of seobion 92 of the 
Code of Civil Prosedure. We ascordingly 


invited arguments on the point, and we have: 


heard the parties fully. It is a point not 


“taken in either of the Courts below and it: 
Ghar. ` 


was not taken before us, though Mr. 
pure’s eontention on behalf of the trustees 


eame fairly near the point based on the’ 


provisions of seotion 92, 


The amount of the claim in suit is very 


small; but the plaintiff seeks in this suit: 
to establish his right not only to resover: 


sertain amount as damages in consequence 
of the alleged wrongful aet of the Guravs, 
but also to restrain them from obstructing 
him in the enjoyment of the offerings 
placed before the deity. 


against the trustees. But they are parties 


to the suit, and if-the plaintiff's olaim were 
desided on the merits it is clear that the 


decision would be binding upon them. 


Before proceeding to deal with the point 
as to the effect of section 92, Oivil Proce- 
dure Code, І. desire to make it alear that I am 
by no means satisfied that the lower Oourts 
are right in their view that the present suit 
is not maintainable, apart from the provi- 
sions of section 92, It seems to me that, 
though the offerings шву be uncertain and 
voluntary still, when the offerings are made, 
they are the property of the temple, Un- 
doubtedly, this suit relates to that property, 
and І do not see how it san be said that 


the Oivil Courts cannot try it, unless it вап · 


be shown that the eognizanee of such а 
guit is expressly or impliedly barred. : 


The only bar suggested is that ereated 
by the provisions of sestion 92. In ворпео- 
tion with the point relating to sestion 12, it 
is necessary to state that in 1889 a snit was 
- brought under sestion 539 of the Code of 
Civil Prosedure, then in force, by some of the 
pujaris against, the then' members of the 
Devasthan Committee. The suit was desid- 
ed in 1897, and a deoree was passed appoint- 
ing oertain persons as trustees, and framing 
a seheme, It isnot neceseary to set forth 
this ssheme jn detail, Clause 2 provides 
that: The “members (s.¢., members of the 
Devasthan Committee) shall eonduet the 
affairs of the Devasthan according to the long 
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whether the suit would not be barred in' 


No relief is elaimed 
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established usages thereof, "They shall keep 
clear and aesurate accounts of all the trane- 
aetions...No suit shall he filed and no other 
new or important step taken without the son- 
sent in writing of the majority of the Com. 
mittee.. Іа all disputed matters, the deoision 
shall be &esording to the opinion of the ma- 
jority to be resóordedin writing." The ssheme 
further mentions that, the rules embody all 
the matters on which it appears at present. 
nesessary to give direstions.” There is no 
Bpeoifio resérvaiion in the seheme for any 
application to add to or alter the scheme. 
The question is, whether sub-sestion (2) of 
section 92 oreates any bar to this snit, 
Under that sub-sestion it is provided that 
no suit, claiming any of the reliefs specified 
in aub.seotion (1), shall be instituted in res- 
pest of any.such trust as is therein referred 
to, exoept in confcrmity with the provisions 
of that section. The question ie, whether. 
the nature of the suit, ineluding the relief 
slaimed by the plaintiff, brings the oase 
within the scope of seation 92, enb-seation 
(1), In determining the nature of the snit, 
we must look not merely to the form but 
to the substance, As I read the plaint and 
the prayer olause, it appears that the plaint- 
iff olaims to be one of the hereditary 
pujarts and to have certain rights, in virtue 
of his position as saoh hereditary ypujart, 
in accordance with the usage of the institu. 
tion, toa certain part of the temple funda. 
It is common ground that the funds, (7. e., in 
this oase the offerings) laid before the deity. 
belong to the temple and are to be managed 
and administered by the members of the 
Devasthan Committee under the scheme. It 
is in relation to this fund that a relief is asked 
by the plaintiff, which in effect amounts to 
asking for an appropriation of these funds 
for the benefit of the officiating pujaris. On 
the other hand, the Guravs maintain that 
they have a right to this part of the temple 
property. Undoubtedly, a dispute has arisen, 
between the pujaris and the Guravs, who 
are both sonnected with the temple and 
whose Bervisesin connection with the temple 
are necessary, as to whether the offerings made 
to the deity should be given to the pujaris 
exclusively, or should be divided between them 
and the Guravs, and, if во, in what proportjon. 
Such a elaim olearly invites the direstion ‘of 
ihe Oourt forthe administration of this 
trust property. There is no dispute, and 
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there can be none, that this property is part. 


of а trust ereated for publio purposes of а 
religions nature, In fast, that position had 
been aesepted in the suit filed under sestion 
589. of the Oode of Civil Prosedure, corre- 
sponding to the present sestion 92, It also 


. appears to me that, in substanse, in this suit 


the Oourt is invited to determine and deslare 
what ‘proportion of this part of the trust pro- 
periy shall be allosated tothe puiarts and 
the Guravs. Looked at in that light, the 
suit seems to me to relate to a relief whish 
would be sovered by clause (e) of sestion 92. 
It is slear that, if a suit had been brought 
in аввогдапое with the provisions of section 
92 by the Advosate-Generalor by any two 
or more persons interested in the trust 
with the leave of tbe Advooate-General, 


and if the directions of the Court/had been . 


sought as to the appropriation of the offerings 
made to the deity, the Distriet Court would 
have been bound to entertain the suit under 
seotion 92, as sueh a suit wonld olearly be 
covered by.sub-section (1) of. that section. 
In the course of the argument before .us, it 
is conceded that if sneh a suit were brought 
by the Advosste-General, and if the relief, 
as I have stated above, were olaimed by 
him, the suit wonld be well within the soope 
of section 92, But it is urged that in the 
present ease the plaintiff seeks relief in his 
private capacity in respest of a right whieh 
he asserts against the Guravs to this parti. 
: gular part of the trust property, and that 
Bush a guit aannot be said to be within tha 
ssope of sestion 92, This argument proceeds 
merely upon the form and not the substanse 
of the suit. The nature of the relief claimed 
and the allegations in the plaint, upon whieh 
the olaim is based, must be looked at, It 
seama to me to be olearly a suit in whieh the 
direstion of the Oourt is sought as to the 
administration of this part of the trust fund. 
It is true that, under the scheme, the trustees 
themselves, if they had been alive to their 
_ duty, might have been able to deal with this 
matter, If nesessary, they might have and sould 
have sought further direstions of the Oourt 
whioh framed the soheme. But that has not 
been done by the members of the Devasthan 
Committee and they have allowed the dis- 
pute 60 go on between the Ganpules and the 
Guravs, though the trust funds belong to the 
temple and are liable to be managed and 
administered by them under the seheme. 


When onse the ssheme has been framed, it 
is slear that the funds must be administered 
in accordanse with the provisions of that 
ssheme. No separate suit relating to the 


“apportionment or administration of any part 


of the funds between any persons sonngsted 
with the temple, who are not themselves 
trusteea but who are under the truatees, 
gan be allowed in view of the provisions of 
seotion 92, 


In connestion with this point, I may refer to 
the ease of Rama Das v. Hanumuntha Row 
(1). The fasts and the eireumstanaes of that 
oase were undoubtedly different ; but the rato 
dectdend} seems to me to be applieable to the 
present ease. As pointed out at page 3694 
of the report, the principle adopted is 
apparently that the scheme onee settled by 
а Court cannot be altered exeept by the 
Court. This wonld seem to preslude suits 
between parties to establish a private right, 
whioh, if established, would interfere with 
a. oharitable scheme settled by the Court, 
In the present case we have a scheme settled 
by the District Court. True it is, that the 
scheme is not detailed and makes no 
вревійв provision for the allocation of this 
fund. Bat the duty of managing the temple 
funds, whioh, would inolude the offerings 
plased before the deity, is laid on the mem- 
bers of the Devasthan Committee, who are 
required to administer the same in aseorde 
anoa-with the long established usage of the 
institution, І do not see how, if a suit of 
the present eharaster between the Ganpules 
aud the Guravs were allowed in respest of 
what is ealled the private right of the 
Ganpules against the Guravs, the ssheme 
settled by the Court sould remain uninter- 
fered with. 


It has been urged on behalf of the plaint. 
iff that his position is really that of a 
stranger with referenca to the trust, so far 
as the present olaim is eoneerned. Indeed 
if that fact were established his suit would 
be outside the seope of sestien 92, But I 
am unable to aesept the contention that the 
plaintiff is in the position of a stranger, 


The oases cited to us at the Bar are mostly 


(1) 12 Ind. Cas. 449; 36 М, 264; 21 M. L, J, 952,- 
M. L. T. 856; (1911) 2 M. ҮҮ: N. 387. ui 
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, eases, in which the dispute was between the 
trustees in charge of the trust and the 
strangers who had trespassed upon the trust 
property. I do not see bow, either . the 
Ganpulea or the Garavs oan be treated as 
Strangers to the temple and how, any suit, 
to whioh they and the trustees are parties, 
sould be said to be a suit between the 
trustees and the strangers as contemplated 
in these cases. Some of the cases cited 
before us bear upon the question as to 
whether any dispute between the trustees 
would be within the вооре of sestion 92. 
Wo are not soneerned in the present sase 
with the desisions which bear on the ques- 
tion as to whether one trustee could maintain 
a suit against his co-trustee in гебревё of 
the alleged wrongful ast of the oo-trustee. 
-It is sufficient, for the purpose of this oase, 
to observe that these desisions have no 
bearing upon the present ваве in which the 
dispute is between two classes of servants or 
hereditary officers of the temple. Such a 
dispute relates, in my opinion, to the adminis- 
tration of the trust, and any olenr and definite 
direstion cn the. point in the scheme would 
be девівіте and binding upon the parties. 
In the argument before us it is eoneeded 
thatit was open to any of the parties to 
move the District Court to supplement the 
soheme by specific provisions as to the divi- 
sion of this fund. But it is urged that it 
was опу en additional remedy and did not 
bar the present suit. Iam of opinion that 
gestion 92, sub section (2), bars the cogni. 
sange of this suit by the Court, in whioh the 
suit was filed. 

The further question as to what is the 
proper course for the plaintiff to adopt 
under the sireumstanaes, is one upon whish, it 
is not strictly neeessary for us to express any 


opinion, It has been accepted before us at the © 


"Bar that it is open to any one interested in this 
fund to apply to the District Court, which 
framed the ssheme, to supplement or modify 
the same. It is not suggested that a separate 
suit under seotion 92 is neaessary. Though 
no liberty to apply is reserved under the 
ssheme, such в reservation oan be always 
implied. An” application to the  Distriet 
Court seems ta be the obvions, and, as I hold, 
the only remedy open to the parties, under 
the eireumstanoes, to have a direction from 
“that Court as to the offerings laid before the 
deity, 
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І may add that, though we have not been 
able to deal with the plaintiffs slaim in 
this suit on the merits, it is alear that the 
money, which the Guravs are said to have 
wrongfully taken, must ultimately be liable 
to be distributed in accordance, with the 
direotion whieh the Distrist Court may 
give’ as to the disposal of the offerings 
made before the deity generally and as to 
the partienlar amount in question, .Í also 
desire to make 16 clear that, merely Heonuse 
the funds belong, in the firat instanse, to the 
temple, it doses not follow that the heredi. 
tary pujaris may not have а right as sush 
to the whole or any part of this fund. That 
is a matter whish must be desided on 
evidence by the District Court on a proper 
applísation, The view taken by the lower 
Courts on this point must not be taken to 


' have been aocepted by this Court. 


In the result, I would affirm the dearee 
of the lower Appellate Court except as to 
sosts. Having regard to the view which 
we have taken of this oase and to the posi- 
tions taken up by the parties to this litiga- 
tion, we think that eash party should bear 
bis own costs throughout. 


Crump, J.—I agree, 


Decree confirmed, 
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SIND JUDICIAL COMMISSIONER'S 
COURT, 
First Civ Appgat No, 35 or 1916. 
Mareh 24, 1920. 
Present; —Mr. Fawoett, J. О, and 
Mr Kemp, A, J. C. 
DOWLATRAM alias DOLUMAL 
— APPELLANT 
` tersus ^ 
NARAINDAS— RESPONDENT, 
Hindu Law—Succession—Stridban—Son and grand. 
son—Stridhan, non-techincal, succeasicn to—Succession, 
rule of, obtaining in Bombay applicable to Sind, 


Where a Hindu female succeeds by inheritance 
to the estate of her father, she takes an absolute 
estate, and on her death, the estate devolves on her 
son in preference toa grandson of a pre-deceased 
son [p. 931, col. 1.] 

The non-techincal stridhan of a Hindu female 
governed by the Vyavahara Mayukha descends to her 
gow in preference to her son's son. [ р. 932, col. 2.] 

Where a rule of succession among Hindus has 
been declared to be of general authority in the 
"Bombay Presidency, it should be held to be the rule 
also in Sind except where an invariable and 
ancient special usage is alleged and proved by him 
who avers it. [p, 922, col. 2.] 


Appeal from the  deoree of the First 
“Ulang Бор. Judge, Sukkur, | 

Mr. Eupchond Вїїзтат, for the Appel. 
lant. Е 

Mr, Isardas Oodharam,: for the Respond- 


ent, 
JUDGMENT. 


Fawce1s, J, O, —The following genealcgical 
tree shows the relationship of the parties 
to the suit out of whioh this appeal 
arises :— 

LILARAM-—VINJIBHAI (died Tannery 1913.) 
MERECE ne (died October 1215.) 





f 
Menghraj, (died 1895*, Naraindas, 


(Defendant-Respondent?, 
Doulatram, 


(Plaintift- Appellant), Bhagwandas, 


(minor.) 


The plaintiff, Doulatram, sued for parti- 
tion of his share of property formerly 
posseeced by his grand-mother, Hemibai, and 
great. grand mcther, Vinjibai. His suit has 
been dismissed exeept in regard to ore 
properly, of whieh the defendant, Naraindas, 
admitted his right to partition. He appeals 
ih regard to the other properties, 

The- property alleged to have heen left 
by Hemibai eonsists of a shop and certain 
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e 
ornaments, The shop same to her on a 
partition made bebween Pritamdas and his 
two sons, Menghraj and Naraindaa, which 
was effected by a decree passed upon an 
award. Hemibai has admittedly exesuted 
a Will, by whioh she left this property to 
the defendant's son, Bhagwandas, aud the 
main question arising is, whether Hemibai 
had power to dispose of the shop by Will 
in this way. It is quite clear that, as 


` ruled by the Privy Council in Debt Mangal 


Prosad Singh v. Mahadeo Frasad Singh (1), 
immoveable property obtained by a widow 
on partition reverts on her death to the 
next heirs of her husband, in the absenee 
of any agreement to the contrary, at the 
time ofthe partiticn. In the present ease 
Hemibai was not & widow, but the property 
was awarded to her for maintenanee charges 
and the same ргіпісріе would apply. It 
is oontended by the appellant’s Pleader that 
the award debars Hemibsi from willing 
awsy the property, while respondent’s 
Counsel urges that it confers upon her an 
absolute estate. The award, paragraph 6, 
runs a8 follows :— 

"The following property is awarded to 
defendant No, 3 Musammat Hemibai, wife of 
Massand Pritamdas, for the expenses of her 
maintenance and Dins payable to the 
daughters and sisters of the parties’ father 
and other expenses for keeping up family 
status. By reason of her getting it she 
will oontinue to defray her maintenance 
charges herself and she will continue to pay 
“Dins to the daugbters and sisters of the 
parties’ fathers and other expenses for 
Other 
parties will have no soneern with that nor 
wil the other parties have any right, 
interest or olaim or interferenae in the pro. 
perty awarded to her. 

“(1) Ornaments whioh Musammot Hemibai 
wears on her person and the ornaments 
whioh Musammat Pissandbai, wife of Massard 
Mulram, had given her at the tima of death — 
all these ornaments awarded to Musammat 
Hemibai now belong to bdt. Other parties 
have no right or interest therein. 

. *(2) One residential shop situated in the 
Town of Shixarpur, Sub Registration Disiriet 


(1) 14 Ind. Cas. 1600; 34 A. 234; 9. A. L, J. 268; 11 
M. L. T. 217; 16 О. W. N. 409; (1912) М. W. N. 824; 
14 Вот, L. R. 220; 15 C. L, J, 844; 22 M. L, J, 462; 
39 I. А, 121 (Р. О,), 
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Shikarpur, in this side of the office of Town 
Inspeetor, whieh shop is cecupied by Kodumal 
walad Pamandas, physician, as a tenant. Thia 
shop is wholly awarded to Musammat Hemibai 
with all rights and interests and it belongs 
to her and will remain in her possession and 
enjoyment, 

“(3) This property isawarded to Musammct 
Hemibai on this condition that whatever 
property is left out of the said property 
at the time of her death will be appropriated 
in equal halves by Menghraj and Naraindas 
between themeelves. 

"(4) If Musammat Hemibai gives her pro- 
perty to one son the other son will get 
divided half (of the property) from his 
brother,” 

And it is also to be noted that, with regard 
to the property awarded to Pritamdae, it was 
provided as follows:— 

"As regards the property awarded {o 
defendant No. 1, Massand Prilamdas, he 
has fnll powers ағ, for an instance, if he 
ohooses to transfer the property in any wey 
during his lifetime or to gift it in eharity or 
to spend it, he is competent to do so, except 
that if he gives away his property to one 
son his other son will recover from him half 
(the property).” 

Reading these provisions in their ordinary 
grammatieal meaning, it ie, I think, quite 
elear that the arbitrators were anxious that 
‘neither the father nor the mother should 
show any preferende to either of the two 
sons and provision was seeordingly made 
that, if either the father or the mother 
gave property to one of the sons, the other 
son had а right to resover half of it from 
his brother. Sub paragraph (3) of para- 
graph 6 also contains a slear provision that 
whatever property was left to Hemibai ont 
of that awarded should go to the two song 
in equal halves, And this is made a eon- 
dition on whieh the property was awarded 
fo her, Mr. Iseardas for the respondents 
contends that the first part of paragraph 6 
confers an absolute estate upon Hemibai and 
that the subseqtent elause, so far as it pur- 
ports to restriet that estate, should Бе treated 
as repugnant to the grant ard, therefore, 
invalid, in ascordance with the well-krown 
rule of construetion referred to in Goverdhan- 
das т. Vanaikai (2). In support of 
ihe “contention he refers to the use of 

(2) 1 S, L, R, 211. 
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(he words  'miliía? and ‘kabso’, and 
argues that this virtually is equivalent to 
saying that Hemibai wae the malik of the 
property, whieh expression usually eonferg a 
heritable alienable estate. As a matter of 
fact, Hemibai is not described as a malik 
and [do not think that the mere use of the 
words ‘malikiat’ or ‘kabeo’ oan be said to 
amount to the same thing, and even had she 
been deseribed ав malik, yet the rule that 
this confers an heritable and alienable estate 
is one whieh applies only in the absence of 
indication of a different intention, as is 
pointed out in Goverdhandas’ ease (2), at page 
216, The leading ease is that of Surajmant 
v. HabiNoth Ojha (3), in which it was held 
that the use of the word malik implies 
"absolute ownership" unless there is anything 
in the sontext or surrounding cirsumatances 
to qualify sush ameaning, and that it was 
not so qualified by the fact that the donee 
wasa widow. Butin this ease there із а 
good deal more. The express provision in 
gub. paragraph (3) of paragraph 6 of the award 
is a olear qualification of the otherwise 
absolute estate eonferred upon  Hemibai. 
And it is, in my opinion, a valid and re- 
asonable eondition attached to the estate 
eonferred upon ber by the award. The 
eatate conferred ir, in fact, an absolute estate 
only daring her lifetime. Hemibai sould 
not, therefore, will any of this property to 
Menghraj ог Naraindas so as to eonfer it on 
either of them, except to confer it on them 
in equal Lalves. 


The question, therefore, now arises whe- 
ther the bequest to Naraindas’ son, Bhagwan: 
das comes within this qualification of her 
estate, No doubt it does not do во, if the 
words are read only as they literally stand. 
But in construing the award, just as in 
construing the Will of a Hindu, if is not 
improper to fake into eonsideration what are 
known to the ordinary notions and wishes of 
Hindus with respeot to the devolution of 
property. See Moulvie Mahamed Shumsool 
Hooda v. Shewukram (4) sited in Motilal 
v, Advocute-General of Bombay (5). The 


(8) 80 A. 84; 5 A. L. J. 67; 12 С. W. N. 281 (P. 0.); 
18 M. L. 1.1; 10 Bom, L. В. 69; 7 О, 1. J. 181; 3 M, 


L, T. 144; 35 I. А. 17. 
(4) 2 L A. 7; 22 W. R. 409; 14 B. L R. 226 (P. €. 
З Sar. P. C. J. 405. s 
(5) 11 Ind. Cas, 547; 35 B. 279 at p 26; 18 Вот, L, 


R. 471, 
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ordinary rule of Hindu Law is, that a 
grandson whose father is dead, is on the 
same footing as a воп in regard to the in- 
heritanos to the separate property of his 
grandfather by virtue of the dostrine of 
representation: cf Mulla’s Principles of Hindu 
Law, Sesond Edition, расе 18, and Gour’s 
Indian Hindu Code, page 938. There ean, in 
my opinion, be no reasonable doubt that the 
arbitrators intended that the names Mengh- 
raj and Naraindaa should include any 
descendants of theirs. They are on the same 
footing under this rule of representation. 
And it would be virtually assenting to a 
fraud to allow the contention that the Will 
of Hemibai does not offend this condition 
because it leaves the property to Bhagwandas 
instead of to his father Naraindas, Bhagwan. 
das, it may be noted, isa minor, and the 
virtual possession and ownership will be with 
Naraindas, at avy rate, for many years. He 
thereby obtains a benefit at the expense of 
hia brother's son which is^opposed to the 
award, Aosordingly, I differ from the finding 
of the lower Oourt that, in consequence of 
Hemibai’s Will, the plaintiff was not entitled 
to a share in the shop.: Under the sonditions 
contained in the award the plaintiff; 
Doulatram, stands in the shoes of Menghe 
raj aud is entitled toa half share in this 
property. 

The plaintiff also olaims a share in certain 
ornaments alleged to have been left by 
Hemibai and to have been taken possession 
of by the defendant, Naraindas. The Sub- 
ordinate Judge has held that thera is no 
satisfastory evidence that such ornamenta 
ware in existenes when Hemibai died, and 
that they are in defendant's possession. I 
ean see no reason to différ from this find. 
ing of fact, No doubt,it is alear from the 
award that Hemibai had ornaments, But 
the plaintiff has not proved that they were 
still with her at her death. The witness 
Hemandas speaks only te seeing orna. 
ments on her person two or four yeara 
before her dsath. Mohandas, similarly, to 
ons year before her death and Shewaram 
to four and four-and-a half years ago, 
whiah would bs about threas years before her 
death. There is also evidenca that, at any 
rat, some of the ornaments had been sold. 
Tbe only evidences of defendant's possession 
is that ofthe plaintiff, Doulatram, which is 
unoorrobora5ed, although he mentions that 
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certain witnesses were present when he was 
beaten by the defendant, It may be diffionlt 
for the plaintiff to adduoe evidence, but at 
the same time this in itself will not justify 
us in holding his allegation proved. Assord- 
ingly, I see no reason to differ from the 
view taken by the lower Court on this part 
of the sase. 

The remaining property is a house, whioh 
plaintiff alleged had been willed.to him by 
his great-grand-mother Vinjibai. The 
original Will was not produeed and was 
alleged to be in possession of the defendant. 
The lower Court held that the Will was not 
proved and that the copy of it that was pro- 
dused was inadmissible in evidence. Mr. Rup- 
ehand for the appellant has not been able 
to show пв any evidence that the original 
Will was in the defendant’s possession or 
that other circumstances existed whioh would 
enable the Court to admit sesondary evi- 
dence of it, Nor has the plaintiff addused 
all the evidence that seems available in 
regard to the astual execution cf the Will. 
Thus, neither the writer nor any of the 
alleged attesting witnesses have been ealled. 
It is, no doubt, probable that auch a Will was 
exeouted, as itis referred to in a receipt 
(Exhibit 59) purporting to have been signed 
by the defendant. The defendant also is 
very vague both in his written statement 
and in his evidence in disputing its existense, 
But this will not возе to exeuse the plaint- 
iff from proving the essentials for admitting 
secondary evidenee of the Will. І вап see 
no sufficient reason for differing from the 
lower Court's decision on this point. 


Mr. Rupshand for the appellant contended, 
however, that the plaintiff is, under general 
Hindu Law, eutitled toa half share of this 
house independently of any bequest by 
Vinjibai. No issue was raised on this point 
in the lower Court; but the olaim is made in 
paragraph 3 ofthe plaint, and as it is a 
point whish does not necessitate further 
enquiry as to the fasts, itoan, I think, 
be taken in appeal; ecf, Begam v. 
Topanmal. (6) and Bherumal Teckchand v. 
Duhlanomal (7). The point is also referred 
in the memorandum of appeal. It appears 
that Vinjibai obtained this property as the 
widow of Lilaram, and upon her death, it 


(6) 4 Ind. Cas. 599; 8 S. L, R. 106. 
(7) 27 Ind, Cas. 933; 8 S L. R. 272, 
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vested in the daughter Hemibai, as her 
absolute property and besama, therefore, her 
Siridhan; Chinku v, Utamchand (8); Gour's 
Hinda Code, sestions 25 and 2, page 1080. 
Mr. Ropehand contends that, even во, it 
descends to her sons, eto, as if she were a 
male, and that, aseordingly, the plaintiff, as 
a great grand son of Lilaram, is entitled to 
впвевей to it simultaneously with his unole 


under the ordinary dootrine of representation - 


whieh has already been alluded to. In 
support of this sontentior, be sites Mayne’s 
Hindu Law, 8th Edition, sections 618.9 at 
pages 263 and 864, and Buddha Singh v. 
Laliu Singh (9) and Ramchandra Martand 
v. Vinayak Venkatesh (10), ТЬе passage in 
Mayne is based on Mr, Justise Wost’s 
judgment i in Véjiarargam v. Lakshuman (11). 
The view there taken that, under the 
Yyavabara Mayukha, siridhan acquired by 
inheritanee dessends, on the woman's death, 
to her sons and the rest, as if she were 
& male, is based on Chapter IV, section X 
Bl 26 of that work (see at page 260). This 
text has been held by the Bombay High 
Court only to give presedence to sons and 
reat "over daughters and the rest” in the 
eate of inberitanse to non teehnioal síridham, 
and not to authorizs a devolution to tlie 
heira of their last male owner: Manilal 
Rewadat v, Bat Rewa (12), The view pro- 
pounded by Mr. Mayne has there been 
expressly dissented from. The Bombay High 
Court has also refused to re consider its 
former deosisions, even though some Privy 
Council rulings weaken them, on tbis prinoi- 
ple of stare decisis: cf. Bkau v, Raghunath 
Krishna (18), »Qulappa v. Tayawa (14) and 
Dhondt v. Radhabait (15). Finally, it 
has held, on the exsot point now arising, 


(8) 2 8. L. В. 59. 

(9) 80 Ind. Cas. 529; 37 А, €04; 29 M, L. J. 424; 2 
L. W. 897; 13 A. L J. 1027; 18 M. І. Т. 409; 17 Bom, 
L. R. 1022; 20 О. W. N. 122 C. L. J, 481; (1915) M. 
W. N.772: 42 I. A 208 (Р. 0.). 

(10) 25 Ind Cas. £90; 420. 384; 18 C. W. N. 1154; 
2? M. L. J, 833; 1 L. W. 831; 10 N. L. R. 112: 16 M. 
р. Т, 447; (1914) M. W. N.836; 18 Bom L. В. 863; 12 
A. 5 J. 1281; 20 0. L. J. 578; 41 I. A. 200 
(P.C.). 

(11) 8 B. Н.О. R. (0. O. J.) 244. 
| (12 17 B, 766; 9 Ind Dec (к, в.) 498. 

* (18) 30 B. 229; at p. 230; 7 Bon. L. R. 936, 

(14) 31 B. 458: 9 Bom. L. В. 834 

(15) 16 Ind. Cas 343; 86 B. 543; 14 Bom. L R, 
569, 
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and on a eopsideration of the text of the 
Mayukhs, which was the basis of Mr. 
West’s judgment, that the non-teohnical 
síridhan of a Hindn female governed by the 
Vyavahara Mayukha descends to her son in 
priority to her son's son: Bat Raman v. 
Jagjicandas Kashidas (16). That oaee, it may 
be noted, like this опе was eoneerning the 
property inherited by a daughter from ber 
father and the two Privy Oounoil rulings 
relied on by Mr. Rupohand bad been cited 
in &rgument (see at pages 620 and 622*), 
As stated in the arguments in that oase 
(page 622*), the modern text-writers treat 
suosession to а sirtdhan as going not 
eolleotively but soncecutively to sons, grand- 
sons and great grandsons, The judgment 
also gives ressops whieh, seem weighty, for 
not applying the duotrine of representation 
in sueh & ease, This view assimilates the 
Mayukha Law to the Mitekshara Law in the 
ease of both teshnioal and поп teshnioal 
stridhan (see at page 623*), Tè has been 
held in Chinku v. Utamchand (8) that, 
where a rule of succession among Hindus has 
been deelared to be of geveral authority in 
the Bombay Presidensy, it should be held 
to be the rule also in Sind, except where an 
invariable and ancient speoial usage is alleg- 
ed and proved by him who avers it, 
Whether, therefore, the Mitakshara or the 
Mayuka із ёо; be followed, it seems to me 
elear that the property on Hemibai's death 
devolved on the sor, Naraindas, in pre- 
ference to the grandscn, Donlatram, ard 
that tte latter is not entitled to sucoe- 
ed to it simultaneously with his unole, 
Neraindas, I hold, therefore, that the plaint» 
iff is not entitled to a partition of a half 
thare in this property. 

I would, therefore, allow the appeal only 
in regard to the shop, which is Item No. 2 of 
Sahedule A to the plaint, and vary the lower 
Court's desree by ineluding this property 
in the properties of whioh the plaintiff is 
entitled to get a half share on partition 
from the defendant. As the appellant has 
been partly successful, I would also allow 
him half his sosta of appeal. 

КЕмр, A. J, O.—I agree. 


Fawogrr, J.0.—On this judgment being 
delivered Mr. Rupohand also olaims a vati? 
(16) 41 Ind. Cas. 277; 41 B. 618; 19 Bom. І. R 
829. E 
C'*Feges of 4! B,- [Ed] 
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ation of the lower Court's dearee by allowing 
mesne profits in respest of the shop, of whieh 
partition is now aMowed, We think that 
enquiry may be directed under Order XX, 
rule 12, Civil Prosedure Code, in regard to 
these mesne profits from the institution of 
the suit up to delivery of possession to 
plaintiff, and vary the lower Conrt’s deorse 
also in this respect, 


Decree varied, 


ALLAHABAD HIGH COURT. 
First ÁPPEAL FROM Orper No. 35 or 1920, 
November 19, 1920, 

Present : —Mr. Justice Walsh and 

Mr, Justice Ryves. . 
“RAMA NAND BHARTI-—DsrFESDANT— 
First PagTY— APPELLANT 
tersus 
SHEO DASS AND OTHERS — PLAINTIFF AND 
Derenpants—Res PONDENTS. 

Transfer of Property Act (IV оў 1982', s. 55—Sale— 
Portion of  sale-consideration left with vendee to pay 
vendor's mortgagee—-Mortgagee not paid—Charge, 
creation of —Vendor's lien, enforceability of. 


A, sold certain property to B, leaving with 
him a portion of the sale-consideration for payment 
to C. who held a mortgage of the property from A, 
Subsequently, D, brought a suit for pro-emption and 
acquired the property from B, bué neither he nor B, 
made any payment to C, who brought a suit to 
enforce his mortgage by sale of the property and 
obtained a decree, 4. satisfied this decree and 
brought the present suit to recover the money paid 
by him by sale of the property: 

Held, that B and D. having acquired the property 
with notice of the mortgage to О, the amount due on 
that mortgage formed a charge on the property under 
section 54 of the Transfer of Property Act, and as the 
amount due was paid by A. he was.entitled to enforce 
his lien against the property in the hands of D, 


Firat appeal from the order of the Sasond 
Additional Subordinate: Judge, Basti, dated 
the 17th of December 19:9, 

FACTS appear from tbe following jadg- 
ment of the lowar Appellate Court : — 

• Оа 6th Jane 1912 plaintiff appellant 
exeouted в sale-deed for Rs. 999 in favour 
of the ansesiors of defendants, sesoud party. 
Rs. £01 ontof the sale sonsideration was left 
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in the hands of the purahassra for payment to 
defendant, third party, on assount of a mort. 
gage, dated 28th July 1909.  Defendants, 
frat party, acquired the property in suit by 
right of pre emption through Court by filing a 
suit against defendants, second party. Neither 
the original purehasers nor the pre.emptora 
paid the money due to defendant, third 
party, on aesountof his mortgage referred 
to above. Defendants, third party, therefore, 
sued the plaintiff and obtained a deorea for 
sale of the mortgaged property on foot 
of his mortgage. Thereupon plaintiff exesat- 
ed a mortgage, dated 20th Desember 1918, 
for Rs. 403-15-0 in favour of defendant, third 
party, ard satisfied the desree, He then 
brought this suit for recovery of the said 
amount by sale of the property whish 
had been sold to the ansestors of defendants; 
second party, and whioh was now in the hands 
of defendant, first party, 

"Plaintiff claimed to be entitled to a 
oharge on the property sold under sestion 
55, elauss (4) (5) for the amount ia question, 
The learned Munsif, relying оп Gur Бау 
Singh v. Karam Singh (1) and <Ab?ulla 
Beary v. Маттай Beary (2), held that there 
wai an agreement baitween the vendor 
and the vande3s for payment of a portion 
of the consideration to a oreditor of the 
vendor that the defendants (vsndees and 
the pre.emptors) having failed to pay the 
said money, There was a breach of omn- 
trast on the part of defendants for whish 
plaintiff could sue them for damages, and 
that the amount in .question not being 
payable to the plaintiff there aould be no 
aharge in his favour. He, therefore, dismissed 
the suit, hence this appeal. 

“The qiestion for determination is, whether 
there oan bs a charge io favour of the plaint- 
iff, under the -eiraumitanses given above 
or not, and whether it вап bs enforced against 


defendant, Тһе leading sasa оп the point 
is Webb v. Macpherson (3). It із ац 
authority for the proposition that the 


Belle» san enforce the chamga mantionel in 
sestion 55, elause (4) (b), against the proparty 
in the handa of a subseqaant parshasər 
wh? has notio of the fast that the 


(1)35 Ind, баз. 289, 14 A. L.J. 394 884, 
254, . 
(215 Ind, Oas 87; 33 M. 448; 7 M. L, T. 376. 

(8) 31 O. 57; 20 T. А. 218; 5 Вот. L, à. 833; 8 C. W, 
N. 41; 18 M, L. J, 859 (Р, С.); 8 Ваг P, C. J, 554, 
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purehase-money in the firat transfer or some 
part of it has not been paid. 

"Iteannot be denied in this ease that defend- 
-ants, first party, (who asquired the property 
in question through Court by pre emption) 
-had notise of the fast that the mortgage, 
money due to defendant, third party, which was 
left in deposit with the vendees) had not 
been paid. If there is a seharge it car, 
therefore, be enforead against defendants, first 
party, It is contended on behalf of defendanta 
that the agreement in this ease was to psy 
not to the vendor but to the oreditor of 
. the vendor; that the charge ereated by the 
Statute in favour of the vendor in only 
sesuring for purshase-money payable to him, 
and that a contrast to the contrary arises 
by implioation to negative the statutory 
tharge. This view was taken by the Madras 
High Court in Abdulla Beary v. Mamm- 
ali Beary (2), but in that ease there was 
a distinet stipulation that, upon the failure 
of the-vendee to diseharge the liabilities 
of the seller, he shall be liable for any 
damages resulting from suoh default, 
There is no such stipulation in the sale- 
deed in suit in this ease, The Hon’bla 
Sir Sunder Lal, J., expressed some doubt 
about the correctness of the interpretation 


put upon the sale-deed by the Madras 
High Court, Assuming the interpretation 
to be воггевё, there is no such stipula- 


tion in the sale-deed in suit as there was 
in the esse reported as Abdulla Beary v, 
Матта! Beary (2). That oase is, therefore, 
not in point, The Hon’ble Sir Sander Lal, on 
page 1038, XII A. L. J. [Megh Raj Vaish v. 
Abdullah Ећап (4) in a oase similar to tho pre- 
sent enseobserved: Under the terms ofthe sale- 
deed in suit, it is not possible to ray that the 
money was not payable to the plaintiffs, It was 
at the plaintiffs’ request left in the hands of 
the vendee to pay for and on behalf of the 
vendors and in that sense the money was 
payable to the vendors and they had a 
lien for the money so long as it was 
not paid,’ е 

"In а similar oase, reported as Har Ohand 
v. Kishort Singh (5), it was held that the 
fast that the money was left with the 
vandee for payment to a oredetor of the 
vendor was in no way inconsistent with the 
sontinuanse of the lien., 


(4) 25 Ind. Cas, 203; 12 А, L. J, 1034 at p. 1038, 
(5) 7 Ind, Cas, 639. ' pe 


INDIAN OASES, 


„(1591 


“Following the above rulings, I am of 
opinion that there was a charge in favour of 
the plaintiff for the money remaining unpaid 
by the defendants. The ruling reported as 
Gur Dayal Singh v. Karam Singh (1) is dis- 
tinguishable, in that the subsequent trans» 
ferees in that ease were held to have 
had no notise of the unpaid purahase 
money, As the lower Court has dismissed 
the suit on a preliminary point the decree 
of the lower Court is reversed. I remand 
the suit with direstion to re-admit tha 
suit on its original number and to proseed 
to determine ib aesording to law. The 
appellant will have bis costa of this 
appeal from respondents, first party, ” 

Mr, Iswar Saran, for the Appellant. 

Mr, P. L. Banerji, for the Respondents 

JUDGMENT.—This order was olearly 
right, We savnot improve проп the admir- 
able judgment of the lower Appellate Court. 
There is obviously а serious question as to 
whether the plaintiff oan establish a charge 
for more than Rs, 201, The only gronnd 
upon whioh he suggests it in his plaint, being 
an allegation of negligence on the part of the 
defendants, in paragraph 6. Ваё in this 
case notice is clearly found, and in the 
authorities relied upon there was no notise, 
Great reliance has been placed проп the 
decision iu the oase of Gur Dayal Singh v. 
Karam Singh (1) in which case there was no 
notise, and particularly upon the dietum 
contained on page 260* of the judgment, 
where it was said that in a ease where by an 
agreement part of the consideration is left in 
the hands of the vendee to pay a ereditor, 
such agreement and the morey payable there- 
under is not ‘unpaid purchase-money.” 
That distum was not necessary for the 
decision of that ease, and we think that 
probably, at some fnture date, it will require 
further sonsideration. The appeal must be 
dismissed with costs. 


Appeal dismissed. 





*Page of 88 A, —[Ed.] , 
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SIND JUDICIAL COMMISSIONER'S 
URT. 
Seconp Оту, АРРЕА No. 87 or 1917, 
Marsh 11, 1920. 
` Present; —Mr. Faweett, J. C., and 
Mr. Kemp, А, J. C. 
PAHLUMAL SEWANMAL— 
APPELLANT 
corsus 


SIDIK AND ANOTHER— RESPONDENTS. 
Limitation Act (IK of 1908), s. 29 —Interest, payment 
of, ав such—Civil Procedure Code (Act V of 1908), 
O. XXI, r. 2 (1)—Decree payable by instalments— 
Application for execution —Decree-holder, whether can 
certify payment of interest as such, 


Where the holder of a decree payable by instal- 
ments applies for execution thereof, it is open to him 
to extend the period of limitation under section 20 
of the Limitation Act, by entering in his execution 
application, a payment on account of interest as 
such towards all overdue instalments, [p. 986, col. 1.] 

Appeal from the déeree of the District 
Judge, Larkana, 


Mr. Nehalchand Tikamdas, for the Appel. 


lant, i 
JUDGMENT. 


Kemp, A, J. O.—Plaintiff-respondent ob- 
tained ап instalment-deoree against defend- 
ant-appellant for Rs, 400, payable thus:— 


Rs. 50 on lst January 1911, with 
| interest at Re, 1 per aent. per 
mensem. 


Rs. 50 on lat June 1911. 

Hs. 50 on 1st January 1912. 

Rs. 50 on lst June 1912. 

Rs. 50 on Ist January 1913, and the 
balanee of Rs. 150 on lst June 
1913, 

For interest cn the last Rs. 350 the 
plaintiff was to reseive the Bata: of the 
defendant's land up to the Rabi erop of 
1912.13, If default was made in the pay- 
ment of any instalment, interest on the over- 
due amount was to be paid at Re, 1 per eent. 
per mensem. 

The first instalment of Ist January 1911, 
with interest at Re, 1 per sent, per mensem, 
was duly paid. It is unnecessary to воп- 
sider whether the provision for interest at 
Re. 1 per sent. per mensem on default of 
payment in any inatalment over and above 
thateceipt of Batai as interest was a penalty 
under section 74 of the Contrast Ast besause 
no aueh point appears to have been taken in 
either of the lower Courts, 
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None of the instalments after Ist January 
1911 were paid, but the plaintiff reseived tha 
Bata up to the Rabi orop of 1914 15, 

On Ist January 1915 plaintiff applied 
for exesution. Ona that date the instalments 
of Ist June 1911 and Ist January 1912 
were barred, naless limitation eould be saved 
by payment of interest under section 20, 
Limitation Ast. But the reseipt of Batat, 
after default in payment of the instalment 
of Ist June 1911, cannot bs regarded as 
payment of interest as sush towards that 
instalment, besanse the intention of the 
parties seams to haya been that the Batas 
was to represent the interest due on the 
balanaa of tbe debt after eash instalment 
had baen paid until the dissharge of the 
whole  judgment.debt, and interest on 
any instalment in arreara was provided for 
by the stipulation for intereat ab Ro. L 
per cent. per mensem оп any such 
overdue instalment. As nothing but Batas 
was reosived, it appears that no interest in 
money was paid on the barred instalments 
before they became barred. This is also tke 
view of the lower Appellate Court. 

Bat the plaintiff received extra Rata! for 
1913 14 and 1914-15 admittedly against the 
interest due on the two overdue instalments 
of lst June 1911 and lat January 1912, 
This extra Batat was interest paid as such 
under sestion 20, Limitation Aot. The 
plaintiff sought to have it taken into account 
to extend the period of limitation by men. 
tioning the reseipt of this extra Batat in his 
exeoution applisation. 

Now the question as to whether a desras- 
holder ean sertify a payment mentioned in 
his execution application generally arises 
in опе of two eases,— i 

(1) When he seeks to eertify the pay- 
ment as one made against an instalment 
payable under a deoree made payable by 
instalments with a elause that this whole 
amount is to besome due onfailure to pay one 
or more instalments. 

(2) When he seeks to tertify the pay- 
ment in order to extend the period of 
limitation under seetion 20, Limitation Ast, in 
respeot of an instalment that would otherwise 
be barred. 

Shaf Mahomed v. Ohoithram (1) was an 
instance of the former oase, and being a 


(1) $2 Ind. Cas. 804; 18 8. L. В. 87. 
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desision of a Full Benoh of this Court 
settles the law so far as this  Provinse 
is oonserned. It is unnecessary to eite 
authorities from other Courts on this point. 

Tte present cass somes under the second 
head, Неге the daeoree.holder does nof, 
by seeking to sertify, ask the Court to 
say from what date limitation runs but 
ossays to bring time barred instalments 
within time by invoking the assistance of 
seotion 20, Limitation Ast. Aa to whether 
he ean do this we have the  deoision in 
Narsouomal v. Ttrathmal (2) against him. 
Nevertheless, the binding foree of that 
desision is weakened by the subsequent re- 
marka of the same Judges inthe later oase 
in Shafi Mahomed ¥. Ohotthram (1). 

It is settled by the decision in Shaft 
Mahomed v. Chotthram (1) that the appli- 
cation to certify may be admitted from 
the mention of the fast of the payments 
in the deeree-holder's execution application. 
Oan the deorse-holder take advantage of 
payments uncertified before his applisation 
for exesution to prolong the period of 
limitation ? Aesording to the desisions in 
Kutubullah Sarkar v. Durga Oharan Rudra (3) 
and Bhajan Lall v. Oheda Lall (4) he oannot. 
Bat the Calentta High Court, in another 


case of  Ewnuffieman Sarkar v, Sanchía 
Lal (5), allowed the  deoree holder to 
extend the pericd of limitation under 


section 20, Limitation Act, by entering a 
payment on acount cf interest as aush in 
his exeeution application. Sse also the Mad- 
ras High Court's decision in Rajam Ayar v. 
Ananiharatnam Atyar (6). Apparently the 
cases of Kutubullah Sarkar v, Durga Oharan 
Rudra (3) and Bhajan Lal vw, Ohea 
Lall (4) were not sited before the learned 
Judges who desided Husuffeeman Sarkar ү, 
Sanchia Lal (5). Nevertheless, the last men. 
tioned ease is:reported in an unauthorizsd 
report and has, therefore, ihe weight to be 
attacked to such reporte. 

There ` thus ssaeus to be considerable 
eoríliob of opinion as to whether the ехева- 
tion ereditor may, by entering payments 
in his execution spplication, extend the 


(2) 30 Ind. Cas. 51; 9 S. L, В. 27. 

(3) 18 Ind. Cas. 424; 16 О, W.N, 896. 

(4) 24 Ind, Cas, 215; 12 A. L. J. 825. 

(5) 84 Ind. Cas, 606; 43 Q. 207; 20 C. W. N. 272; 23 
C. L J. 880. 

(6) 31 Ind, Cas, 818; 29 M. L, J, 669; 18 M. L. T, 
416; (1910) 1 M, W, №, 127, 
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period of limitation under sestion 20, Limit- 
ation Act, From one point of view it 
seems desirable  that'he should ‘not be 
allowed to do so, besause of the opportunity 
ib would open for fraud on his part. He 
might be tempted to meke no mention of 
such payments in the hope that, if the 
judgment.debtor paid the deoretal amount 
before the period of limitation for an exeeu- 
tion application ended, he sould conceal 
sush payments from the Court. On the 
other hand, there is an obligation on him 
to enter sush payments in his execution 
applisation under: Order XXI, rule 2 (1), 
and it seems nnjust to assuma he has fraudu- 
lent intention if he does not sertify them 
as soon as they are made, If he does 
mention the payments in his exeeution 
application, the wording of Order KAT, rule 2 
(1) makes it obligatory on the Court to 
record them. Nor is it alleged in the present 
oase that the desree-holder has been guilty 
of any intended fraud in not eertifying the 
extra Batat when it was received against 
interest on the overdue instalments. 

There is no period of limitation within 
whioh the decree-holder must sertify the 
payment, and I am, therefore, of opinion, this 
appeal must be allowed. 

FawogTr, J. O.—1 agree that the appeal 
should be allowed. 

The cireumstanaes are such that it вап 
be reasonably inferred that the extra Batat 
for 1913 14 and 1914-15 was intended by 
the parties to sover interest due on the two 
instalments of ist June 1911 and lst January 
1912 ; nor does any sontentiontothe contrary 
appear to have been raised ineither of the 
lower Courts. | 

The only point for determination ie, 
whether non-sertification of tha payments 
within the presoribed periol of limitation 
(3 years) prevents sestion 20 of the Limita. 
tion Ast operating in favour of the deoree. 
holder. In view of the judgments in 
Shafi Mahomed v. Ohotthram (1) the desicion in 
Narsoomal y. Tirathmal (2) san no longer 
be treated as good and binding: It was 
distinotly dissented from by Pratt, J. O., and 
Orousb, А. J. O., and I resiled from the main 
reasoning on which it was based. No doubt, I 
also put forward the view in Shafi Mahomeda, 
Choithram (1) at pages 49-51* that a payment 





*Pages of 13 S, L, R.—[Ed.] 
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or adjuatment on whieh a deoree-holder 
relies for showing that his application for 
execution, is within" time must be certified 
by him before the question whether such 
payment or adjustment should be resognised 
first somes before the Court executing the 
decree. But in this ease the certifying 
was made before the question came before 
the Court and not after the application for 
execution on whieh the question of reeog- 
nition arose. Therefore, this view does 
not eome in the way .of recognising 
the payments which are in question in this 
ease, 


The Caleutta and Madras High Courts have 
in Eusuffzeman Sarkar v, Sanchia Lal (5) and 
Mastlamani Mudaliar v. Sethuswami diyar (7), 
and in other eases there followed, ruled that 
a payment that is first mentioned in an 
exéaution applisation presented within 3 
years from the date of such payment, is 
auffisiently certified under Order XXI, rule 
2, Civil, Proeedure Code, and will operate to 
save limitation under  seetion 20 of the 
Limitation Aet, In view of the adoption 
by this Court of the general principle that 
a deeree-holder ean certify a payment at 
apy time, I think there  deoisions must 
be followed by ue, in preferenee to that of the 
Allahabad High Court in Bha a» Lall v. Okeda 
Lall (4). 


We, therefore, reverse the lower Appellate 
Court’s deeree and restore the order of the 
Sub.Judge, holding that the two instalments 
of lst Јоле 1911 and lst January 1912 
are not time-barred. The respondents must 
‘bear appellant’s eosts in this and the Distriet 
Court, 


Appeal allowed, 


(7) 41 Ind. Cas. 701; 41 M.261; (1917) M. W. N. 
602; 38 M. L. J, 219; 22 M, L. T. 115. 
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PRIV Y COUNCIL. 
APPEALS FROM THE Oupa JUDICIAL Commis: 
BIONER'S COWRT, 

Mareh 1, 1921. 
Present:—Lord Buekmaster, Lord Shaw 
and Sir John Edge. 
GHULAM ABBAS KHAN AND ANOTHER 
— APPELLANTS 
versus 
Musammat AMATUL FATIMA AND OTHERS 

— RESPONDENTS., 
MOHAMMAD JAFAR AND ANOTHER 
— APPELLANTS 
tersus 
Bibi AMATUL FATIMA AND OIHERS 


— RESPONDENTS, 
Oudh Taluqdars—Primogeniture sanad, construction 
of—''Successors", whether includes alienees, 


The ordinary form of sanad granted to the Ondh 
Taluqdars provides that, in the ‘event of the grantee 
or any of his "successors" dying intestate, the 
estate shall descend to the nearest male heir ac- 
cording to the rule of primogeniture: 

Held, that “successors” in this connection ig 
equivalent to heirs, 7. e, is confined to those who 
succeed to the estate by virtue of the grant and 
does not include those who take the whole ог pari 
thereof through alienation. [p. 919, cols. 1 & 2.] 


Consolidated appeals from a deoreo of the 
Court cf the Judicial Commissioner of Ondh, 
(Stuart, A. J. О. and Kanhaiya Lal, A. J. 0.), 
dated July 5, 1915, reported as 31 Ind. Cas., 
748, affirming а deoree of the Subordinate 
Judge, Mohanlalganj. 

FAOTS.—The main question raised by this 
appeal, and the only one desided by the Board, 
was whether or not, on the true eonstruotion 
of the Sanad in the ease, whieh was in the 
ordinary form of primogeniture Sanad, the 
rule of primogeviture therein provided applied 
to all perscns who eame into possession of 
the estate. 

The fasts are suffisiently stated in their 
Lordships’ judgment. The two rival 
claimants were the rst born son of a daughter 
and the son of the eldest daughter respeotive. 
ly. Their suits were both dismissed by the 
lower Courts, re 

Mr. DeGrugyiher, Е. O.and Mr. E. В, 
Rail es, for the Appellants in first appeal. 

Sir Erle Richards, K. О, and Mr. Parikh, 
for the Appellants in second appeal. 

Mr Olauson, К. O., and Mr. Kenuorthy 
Brown, for Respondents Nos. 3 to 6, . 

Mr, De Grusther, K. O., for Appellants in 
firet eprcel, eubmitted that the eugsession wag 
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governed by the sanad. This is not settled by 
Thakur Shes Singh v. Raghubans Kunwar (1). 
"That ваза shows that the sanad establishes a 
permanent rule of sussession, and not merely 
intestate suosession, The word “sucsassora’’ 
inslades suesassors by devise: it is nob 
limited “ to intestasy. When these sanads 
were granted, the intantion, as set out at 
length in Sykes’ Compendium of Oadh 
Talugdari Law, was to preventthe splitting 
up of estates. They lay dəwao aralas whieh 
is to apply not merely to the original holder, 
but to his successors, 

(Sir Jons Epas.—AÀ Muhammadan gentle. 
man mighj devise toa Hindu money-lenider, 
Would he ba a successor ?] 

I thick so. 

[Sra Joan Hoge.—It may be, but I do not 
think Government conld hava intended it. ] 

Here you have the whole estate bequeathed 
to a member of the family who would at least 
have got part under the ordinary Mahamma- 
dan Law. . 

[Lorp Воохмазтев, Тһе question was not, 
it seems, considered in Thakur Sheo Singh v. 
Raghubans Kunwar (1) (supra), во as а 
decision to guide us it is of little$nso.] 

“Suosessor” must at least include the suas 
gession to the whole family estate by a 
member of the family, 

Mr, Parikh (who wasallowed to follow on the 
same side).—The Will by whish Sughra Bibi 
bequeathed to Akbar Ali Khan was admit- 
tedly made at tha instances of the Chief 
Commissioner, This showa that it was not 
ponsidered that a devise would defeat the 
poliey of the Government. 

Mr, Clauson, K. О., for Respondents Nos. 3 
to 6.— There are two points fatal tc appellantes: 
(a) "sussession" in the sanad means sucses. 
sor ab intestate, (b) they oannot show they are 
male heirs, t. e. males establishing their 
title threugh males. 

[Loro Воскмазткв — That second conten. 
tion might be dangerous for you, as yon do 
not make out your title through males.] 

We are in possession and it is for them 
to prove their own title. As to (m) I say 
Buegessor means one who comes in by force of 
the existense of the estate with no interrup- 
ticn. Successor might mean (1) ab intestate, 
(2) any holder of the estate, (3) something 
intermediate. Admittedly (2) ia impossible, 
I submit воввеввог cannot include transferees, 

(1) 32 I, A. 208; 27 A, 684; 15 M, L. J, 352; 8 О, C. 
$17; 9 C. W. N, 1008; 2 0, L, J, 194 (Р, 0,), 
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One would not expect that the old limitation 
would apply to quite new people, It is not 
necessary to bar transfera altogether, but I 
would suggest that, at all events, в transfer out- 
side the line marked out by the sanad breaka 
the suosessionuary limitation provided therein. 
Elahi Khanam was outside the airele: on 
no hypothesis sould "heir" inelude the widow. 

Mr, De Gruyther, replied. — Alienate inoludes 
adoptian, and if any alienation is to break the 
line of suesession, the adopted son would ba 
free from all restriations and would not ba a 
sucsessor, even though he took on an in- 
testaoy. Next, if  "suesessor" had that 
limited meaning, eaoh grantee oonld get rid 
ofall limitationa by devising to this next 
heir, The intention was that, till the estate 
was alienated, it should devolve in the 
particular way laid down. The sanad should 
be sonstrued liberally во ав to give effest to 
its true intent, 

(The question as to the priority in 
right inter se of the two appellants was after- 
wards argued but the arguments are not 
reported as no deoision was given.) 

JUDGMENT. 

Loap BuCEMASTER.-—These are two oon- 
solidated appeals (Nos. 200 and 201 of 1919), 
arising out of two suits, brought by different 
plaintiffs for the purpose of determining the 
rights of suosession to a property known ав the 
Maniapur Taluka. 

Several subordinate questions arise upon 
these appeals, but they are dependent upon 
the sucoesa of the appellants in their sonten- 
tion that, aosording to the true eonstruotion 
ofa sanad granted in 1861 to а lady oalled 
Sughra Bibi, the rnles relating to primoe 
geniture, whiéh that sanad established, apply 
to all persons who come into possession of 
the estate, whether by gift, devise, purchase 
or descent. 


The faeta which give rise to this dispute 
ean be shortly stated. Sughra Bibi died on 
the llth November 1865 having by Will 
given the whole Talukdari estate to one 
Akbar Ali Khan, who was the youngest of 
her four half-brothers, Akbar Ali Khan 
bad ro male issue, and, partly by a deed of 
gift and partly by bequest, he disposed of.the 
whole of the property in favour of his wife 
Ilahi Khanam. She died on the 20th Agri 
1899 leaving six daughters, who are six 
respondents, and a number of grand.sons by 
such daughters, of whom Agha Mohammad 
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Jafar, the appellant in Appeal No. 201 of 
. 19189, is the son of the eldest daughter; Babu 
Ghulam Abbas Khan, the appellant in the 
other appea!, being the eldest of the grandsons 
by a younger daughter. If, assording to the 
trne construction of the dosument, the suoses- 
sors on whom the right of primogeniture 
is imposed do not inelude those who being 
outside the line of dessent succeeded by the 
operation of a devise, the appellants fail; 
this has been the decision of one of the 
Judisial Commissioners and of the Subordinate 
Judge, the other Judicial Commissioner 
desiding, for other reasons, that the appellants 
were not entitled. , Ё 

The relevant terms of the dosumené are as 
follows :— 

“Know all mon that whereas by the 
Proslamation of Marsh, 1858, by His Ex- 
sellenoy the Right Hon'ble the Viceroy and 
Governor-General of India, all proprietary 
rigbts in the soil of Oudh, with a few spesial 
exeeptions, were oonfiseated and passed to 
the British Government, which became free 
to dispose of them as if pleased, I, George 
Udney Yule, Offisisting Chief Commissioner 
of Oadh, under the authority of His Excellency 
the Governor-General of India in Oounail, 
do hereby.eonfer on ycu the full proprietary 
right, title and possession of the estate of 
Maniarpur. . , Therefore, this sanad 
is given you in order that 16 may ba known 
to all whom it may sonsern that ths above 
estate has been conferred upon you and your 
heira for ever, subjest to the payment of sush 
annual revenue as may from time to time be 
imposed, and to the sonditions . . . It 
is another oondition of this grant that in 
the event of your dying intestate or of any 
of your successors dying intestate, the estate 
shall dessend to the nearest male heir 
asoording to the rule of primogeniture, but 
you and all your snueeessors shall have full 
power to alienate the estate, either in whole 
or in part, by sale, mortage, gift, bequest, or 
adoption to whomsoever you please. It is 
also a condition of this grant that you will, 
so far as is in your power, promote the 
agtionltural prosperity of your estate, and 
that all holding under you shall be secured 
in the possession of all the subordinate rights 
they formerly enjoyed. As long as the 
a&bovb obligations are observed by you and 
your heirs in good faith, so long will the 
British Governmet maintain you and your 
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heirs ав proprietors of the above-mentioned 
estate, in sonfirmation of which I herewith 
attash my seal and signature,” 

From this it will bs seen that the estate 
was granted in a form intended to sesure the 
sussession of the nearest male heir assording 
to the rule of primogeniture, but that, at the 
same time, free power of disposition was 
reseryed to all who besame possessed of the 
estate, The construation of the dosument ig 
rendered difficult by the use of words that 
have, assording to English Law,a well-known 
meaning end implication whish, in the oireum- 
stanaes of the grant, it would not be right to 
apply without qualification to the doonment 
in question, The sirumstanoes in whieh the 
grant was made are relevant considerations, 
and they are fally set out in Sykes’ Com. 
pendium of Ondh Talugdari Law, referred 
to in the judgments of the Subordinate Judge, 
From this it is apparent, that ib was the 


objest of the Government to associate 
possession of the Talnqdari estate in 
its entirety in the hands of the 


Talugdars, with the honour and dignity 
of the family whose title should be trans. 
mitted to the nearest male heir. It was 
something remotely akin to an estate in 
tail male ascording to English Law but the 
kinship was nof olose, besause a power of 
alienation, unknown to an English estate 
tail, unless the entail is destroyed, was an 
essential part of the document. The oor- 
ditions imposed as to loyalty and obedience 
to the British Government ware obviously 
intended to have referense to those who tock 
under the grant, and this ia а relevant вор. 
sideration in determining what the true mean- 
ing of the word "suecessors" may be, for if it 
bore the meaning whioh it is obviously capable 
of supporting, of any form of susoession, 
it would follow that, whoever bought the 
estate under any oirenmstanees, would be 
subjest to the same restrictions. If, how. 
ever, the estate were at any time alienated 
into the hands of people living in a totally 
different district and unde totally different 
conditione, the reason for these provisions 
would at ones disappear. Again, ''ausaes- 
Sors," without some limitation, would inelude 
all those who suoseeded to avy part of 
the estate, and as the power of disposition 
clearly and in express language contem. 
plates the power of breaking the estate 
up by the aet of any holder for the time 
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being, sueh an event might easily arise and 
the objest of seouring an undivided holding 
in a family whose loyalty was rewarded by 
security of possession would be defeated. 
It.would, therefore, be unreasonable to assume 
that the estate, if sold, should be subjest in the 
hands of any purehaser to the conditions which 
as фо девсепё and loyalty had their origin 
in sireamstances whieh would n».longer 
apply. 

Their Lordships, therefore, reject the 
view that the word ‘“‘sucsesssors” oan їп 
this sanad be subject to the liberal ооп. 
struotion for which the appsllants contend. 
But if this view be rejected, the doaument 
does not permit any other interpretation 
of the word exoept that of suosession ao- 
eording to the terms of the sanad itself. 
The estate ie, in the first instance, given 
to Saghra Bibi and her heirs for ever. 
The heirs there eannot mean any person 
outside the line of defined enssession, for 
to such people no sush grant was made 
- nor, 80 far as the grant is concerned, were 
they contemplated in any way as susseed- 
ing. That phrase, therefore, must be taken 
to mean that the estate was an absolute 
estate ‘sonferred upon the grantee, and it is 
upon her and her nearest male heir and 
his nearest male heir and so on in unend- 
ing sussession that the conditions are im- 
posed. The last words of the sanad make 
this elear:— Ав long as the obligations are 
observed by you and your heirs in good 
faitb, so long will the British Government 
maintain yon snd your heirs as proprietors 
of the above-mentioned estate.” ° That must 
mean “maintain” the heirs who succeed 
aecording to the terms of the grant, because 
‘no other heirs as heirs ean take the 
estate, "Suesessore," therefore, ir, in their 
Lordships! opinion, an inartistie phrase used 
for the purpo&e of expressing that, in the 
event of there being no alienation, those who 
sueseod to the estate by virtue of the grant 
will suecsed subject to the conditions and 
with the same provision as to sugoession as 
the person to whom the grant was üriginally 
made. 

16 is argued that this might enable the 
whole purpose of the grant to bs defeated 
by avy owner for the time being by gift, 
sale -or devise to the person who on his 
death would be the nearest male heir. 
This argument is open to the objection 
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that, until the moment of death oasura, it 
is impossible to say who tha nearest male 
heir will ba, so that the aeleation of the 
person might bs almost impossible. Bat 
apart from that, their Lordships think 
that due effest san bs given to the: worda 
of the sanad by eonstruing it as meaning 
that '"suesessors"  insludes the dasigaated 
parties who would susased in the ovant of. 
intestasy, and that those dasignatel parties 
essape the obligations of the grant by having 
acquired the property through other means 
than susaession. | 

Their Lordships are, therefore, unable to 
agree with the appellants’ contention on 
the first point whieh this appaal raises, 
and, in these ciranmstanoas, the other ques. 
tions do not arise for determination. They 
will, therefore, humbly advise His Majesty 
that these appeals should ba dismissed. The 
3rd, 4th, 5th and 6th respondents will have 
опе set of costs only. "There will bə no other 
order as to sosta. 

Appeal dismisssd. 

Solisitors for the Appellants in First 
Appeal. — Messrs. Т, Г, Wilson & Co. 

Solicitor for the Appellant in Sesond 
Appeal.—Mr. E. Dalgado, 

Solisitors for Raspondents Nos, 3 to 6, 
—Measrz, айтп and Hunter, 





OAL2UTTA HIGH COURT.- 
APPEAL FROM ORIGINAL Civi, No, 48 ов 1919, 
IN Sort No. 1003 or. 1915. 

| Marah 16, 1920. 
Present: —Jasbisa Sir Asutosh Mookerjee, Kr., 
Jastios Sir.Asutosh Ohauduhri, Кт. 
D. N. ЗНАНА & Oo.—Deranpants 
— APPELLANTS 
versus 
Tas BENGAL NATIONAL BANK, Lrp,— 


RESPONDENTS, 
Promissory note pzyable on demand, when overdue, 


Where a noie payable on demand is negotiated, 
it is not deemed to ba overdus for the purpose of 
affecting the holder with defects of title, of which 
he had: no notice, by reason that it appears that 
a reasonable time for presenting it for payment 
has elapsed since its issus. — [p, 941, col. 2.] 


Appeal from the judgment of Fletshers J, 
Mr. A. A. Aveibom (with him Mr, B, L. 
Miiter), for the Appellants. .? 
Messrs. H. D. Bos: and 4, К. Roy, 
for the Respondent, . 


hd 


1 
E 


Tel. UKI 


JUDGMENT. 

MOOKERJEER, J.— This is an appeal under 
elanse 15 of the Letters Patent from the 
judgment of Mr; Justice Fietoher in a suit for 
résovery of money due on a promissory-note. 

On the 28th August 1912, the defendant 
firm executed a promissory-note in favour 
of B.N. Das and Co. in the following terme: 

"On demand I promise to рау to B. N. 
Das and Company or order the sum of 


А Re. 2,500 only, with interest thereon at the 


‘for value, 
-presumption under seotion 118, alavece (а) 


rate of 12 per cent perannum till.the date 
of realisation, for value received in cash.” 
On or about the lOth January 1914 
B. N. Das &Co.,, for valuable consideration, 
endorsed the promissory-oote in favour of 
the plaintiff Bank. Notiee was duly given 
by the plaintiff Bahk to the defendant 
firm, but as no payment was made in 
reaponse to repeated demande, the Bank 
instituted tbis suit on the 27th Angust 
1915, The defendant firm urged that the 
Bank were not bona fide holders in ‘due 
sourse and for value, and that the note had 
been diseharged by the firm before the endorse. 
ment to the’ Bank, Mr, Justice Fletoher has 
overruled these contentions and has decreed 
the suit. i 
"The evidenee leaves no room for doubt 
ihat, at the date of the endorsement, 
B. N, Das & Co, were heavily indebted to the 
Bank and that the Bank were endorsees 
This, indeed, would be. the 


-“of the Negotiable Instruments Aot (18581). 


Section 9 shows that the Bank beoame 
holders in due ecurse if they obtained the 
note before the amount besame payable 
and without having suffioient cause to 
believe that any defect existed in the title 
of the person from whom they derived 
title. There san be no question, we think, 
that the Bank aoeted in good faith and 
the eontrovorsy has sentred round the ques. 
tion, when did the amount mentioned in 
the promissory note become payable? Mr, 
Avetoom has sontended that the promissory- 
note became payable from the moment of 
exesution and has relied upon the desision 
in Brojendro Ktssore v. Hindustan Oo operative 
Insurance Society (1). In our opinion, that 
ease ag clearly distinguishable. There it 


‚ (1) 88 Izd. Саз 705; 44 O. 078; 25 C, L. J, 288 21 
0, W, N, 482, 


en аўн ee 
INDIAN OABRB, 
D. N. SHAHA Ф 00, €, BENGAL NATIONAL BANK LTD, 


К : 241 
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was ruled that, for purposed of the law 
of limitation, & note payable on demand 
is a present debt and is due and payable at 
ones without demand. As explained in 
Norton v. Ellam (2), kowe v. Young (3), 
Moliby v. Murrells (4), no demand is necessary 
before bringing an action проп a nota 
payable on demand, because its payment is 
a duty which attaches the moment the 
loan is given and the note is made, To 
put the matter differently, the  oreditor 
sannot extend the period of limitation by 
omission to make a demand, and time runa 
against him from the date of the note, on 
the prinsiple that the cause of section arices 
instantly on tbe loan and the  oontraet on 
the note is in & state of being broken 
perpetually. Olearly, these principles have 
no application to a case under sestion 9 of 
the Negotiable Instruments Aot. The true 
rule applicable is that, where в note payable 
on demand is negotiated, it is not deemed 
to be overdue, for the purpose of affecting 
the holder with defects cf title, of which 
he had no notíee, by reason that it appears 
that a reasonable time for presenting it 
for payment has elapsed sines its issue, 
In Brooks v. Mitchell (5) Baron Parke obsery- 
ed: if a promissory-note psyable on demand 
is after a certain time to be treated as 
overdue, although payment has not been 
demanded, it is no longer a negotiable in. 
strament. Bat a promissory-note payable 
on demand is intended to be a sontinuing 
sesurity; 16 is quite unlike the ease of а 
oheque which is intended to be presented 
speedily.” The Court aosordingly overruled 
the contention based on the analogy of the 
rule applicable to the desision of the question 
of limitation. Similarly, in Barough v. White 
(6), Bayley, J, observed that the faot that 
the note was made payable with interest 
implied that ib would be in negotiation 
for sometime. The same view was adopted 
by the Oourt of Appeal in Glasscock 


(2) (1837 2 M. & W. 461; 1 M. & H. 69; 1 Jur 
433; 6 E. J. (н. s.) Ex. 121; 46 Б.В, 646, 150 Е.Е. 


(3) (1820) 2 Brod, & В. 165; 2 Bligh 301; 

921; n R. R. 91. ИУ Е 
(4) (1860) 5 Н. & N. 813; 29 L.J, Ех, 377 2 

(х. в.) 862, 120 R. В. 849; 187 E. R. 1405, RD 
(5) (1841) 9 M, & W, 16; 11 L. J. Ex. 61; 152 E. R. 7 
(6) (1825) 4 B. & C. 826; 2 Car, & P. 8 6 D, & R 

319; 8 L. 7, (o. в.) K. В, 227; 104 E, E. 1082, 


` 
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v, Balls (7). Consequently, this 
pro nissory-note was not overdue when it 
was transferred fo the Bank who became 
holders in due sonrse The suit has been 
rightly deoreed by Mr. Justioe Fistcher 
and the appeal must be dismissed with costs, 


Cuavoucr!, J.—I agree. Е 
Appeal dismissed, 


(7) (1890) 24 Q. B. D. 18; 59 L. J. Q. B, 61; 62 L. 
T, 163; 88 W, В, 165, 





SIND JUDICIAL COMMISSIONERS 
COURT. 
"MiSC8LLANXOU3 Огуз Appeat №. 57 or 1919, 
Mareb 16, 1920, 
Present; — Mr, Fawaett, J, O., and 
Mr. Kennedy, À. J. C. 
UDHAVDAS AND ANOTHER— ÁPPELLANTS 
versus 
UKAMAL PHATAMAL AND OTHERS— 


RESPONDENTS. 

Arbitration Act (IX of 1899), s. 15—Award, enforce- 
ability of—Dekkhan Agriculturists’ Relief Act ХҮП 
of 1879), s. 22— Application to execute award, whether 
application to enforce order, 


Inasmuch as section 15 of the Arbitration Act, 
subject to certain requirements, makes an award 
itself directly enforceable, as if it were a decree of 
the Court, an application to execute the award, is 
not an application in execution of an order within 
the meaning of section 22 of the Dekkhan Agri- 
culturists' Relief Act. [p 948, col. 1.] 

Appeal from the order of Mr, E. Raymond, 
Additional Judicial Commissioner, Sind. 

Mr. Tahiiram Maniram, for the Appellants, 

Mr, Kimatrat Bhojraj, for the Respondents, 

JUDGMENT. 

Fawoett, J. C.—In this oase, on the 14th 
of November 1916, an award was passed 
in favour of the respondents Udhavdas and 
others against the appellants or their pre- 

_desessore-in-title, The respondents are 
seeking to hays the immoveable property 
belonging to the appellants sold in exeou- 
tion of the award. And the appellants 
have raised the objection that,as they are 
agrioulturists, this immoveable, property is 
exempted from attachment and also under 
sestion 22 of the Dekkhan Agrioulturists’ 
Relief Act. This contention has been re- 
jested by the lower Oourt on the ground 
that sestion 22 is inapplicable, and we 
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are now asked io decide in appeal whether 
this sonelusion із sorreat, ` 

It is admitted by Mr. Tahiltam for 
the appellants that the immovesble property 
is not being sought to be attashed and 
sold in exesution of any decree, but he 
contends that it is in exeaution of an 
order within the meaning of section 22, 
This sontention is based on the fast that 
before an award under the Indian Arbitra- 
tion Act besomes enforceable, aa if it 
were a decree of the Court, there must 
be an order of the Court allowing it to 
remain filed. He urges that it is the aot 
of the Court in recognising and assepting 
its filing whieh gives the award ita 
enforeeability, Mr. Kimatrai for the 
respondente, on the other hand, relies on 
the. fact that cestion 15 of the Indian 
Arbitration Aot plainly says that an award, 
on being filed in acaordense with the 
provisions of the Aot, besomes enforacsable 
as if ib were  desree, unless it ia remit. 
ted or set aside, In desiding between 
these two eontentione, I think that, as 
section 22 is in restriction of the ordinary 
right of a desree-holder to resover his 
deoretal debt by . attachment and sale, it 
must be strictly eonstrued. We must also 
hava regard to the faot that, under section 74, 
the Civil Pracedure Code applies to the 
proseedings underthe Dakkhan Agrienlturista’ 
Relief Aot exoept so far аз it is incon. 
sistent with it. Now, no doubt, an order 
by the Court that an award shall stand 
filed is an "order" within the wide definition 
of that word oontained in seation 2 (14) 
of the Civil Procedure Code, for 16 is the 
formal expression of a decision of Civil 
Court which is not a deeree, viz, the 
decision that any objestions whiah may 
have been taken to the award are unsub. 
stantial or insufficient, and that, therefore, 
tha Court will not interfere with tha 
filing of the award that has already been 
done. But it does not follow that, when 
gestion 22 speaks of an “order” it uses 
the word in this wide sense. The word 
must, in my opinion, be read with the 
preseding words “in exeoution of", and 
so read, I think it -must be limited to 
an order capable of exesution in the, trdi. 
nary way. Sestion 36 of the Civil Prosedure 
Code applies the provisions of the Оов 
relating to the execution of desrees to the’ 
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exesution of orders, and any person who 
wants to exeoute an order, has, therefore, 
to make an applieation under Order KAT, 
rule ll, asking the Court's assistance to 
exesute the order whieh he seeks to get 
executed. But, as already mentioned, 
section 15 of the Indian Arbitration Act, 
subject to aertain ‘requirements, makes the 
award itself diresily enforeeable, as if it 
were а desree of the Court, and in view 
of that provision the application would be 
to exesute the award and not the Court's 
order letting 16 remain filed. Nor do 
I agree with Mr. Tahilram’s contention 
that the enforseabiliy of the award is 
derived not from filing of the award but 
from a subsequent order of tbe Conrt 
assepting ite filing. Accordingly, I think, 
au application to execute the award in 
Bush a ease sannot be deemed to be an 
application as in execution of an order 
within the meaning of seotion 22, Dekkhan 
Agrioulturists’ Relief Ast. No doubt, if 
the Court in passing its order also direots 
the oosts of filing the award to be paid 
by a certain party, thena person seeking 
to recover those costs by attachment and 
sale of immovesble property would be 
seeking exesution of an order, within the 
meaning of seetion 22. There are also, of 
„sourse, many other eases of orders under 
the Civil Proeedure Code whieh оша 
some within the scope of that sestion; 
and my desision is strictly limited to an 
award under the Arbitration Act. I am, 
therefore, of opinion that the appeal fails 
and should be dismissed with costs. 


Kennevy, А, J. O.—I agree. 


Appeal dismissed, 


CALCUTTA HIGH COURT. 
INSOLVENCY JoRISDIOTION. 
2 April 6, 1920. 
Present :— Мт. Justice Rankin. 
e *In re А. A. HAILES-—InsOLVENT, 
Presidency Towns Insolvency Act (IIT of 1900), 
в. 21—Adjudication, application to annul—Debt, paya 
ment of, what amounts to. 
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Where an insolvent applies under section 21 of the 
Presidency Towns Insolvency Act, to have his 
adjudication annulled, he must satisfy tho Court 
that he has paid his creditors such sum as would 
have been в complete discharge in respect of those 
debts had there been no bankruptcy at all; that 
is to say, he must show that he has not only paid 
up all his debts but that he has paid interest up to 
the date of paymenton stich of them as carricd 
interest. 


Babu Subodh Ohandra Mutter, (Attorney), 
for the Insolvent. 

Mr. S. N. Bannerjee, for the Creditor, 

JUDGMENT.—In this ease I think 
that, as it is admitted that the  ereditor 
who appears as respondent to dispute the 
right of the insolvent to have an annul. 
ment of adjudiention under seotion 2), 1н 
а oreditor upon a judgment which carries 
interest at 6 per cent, the insolvent has 
not brought himself within the language 
of section 21 unless he satisfies me that 
Le has paid to the oreditor, being a oredi- 
tor in respeet of a debt which was proved, 
such sum as would haye been а complete 
discharge to him in respest cf that debt, 
had there been no bankruptey at all. 
Under seotion 21 the position is, that an 
insolvent is entitled to alaim a right whioh 
the section gives him, if it is proved to 
the satisfaction of the Court that the debts 
of the insolvent are paid in full It is 
true that the right is not an absolute 
right beoause the insolvent may have mis- 
conducted himself to such an extent that 
even then the Court may have discretion 
to refuse it, Apart from any suoh considera- 
tion as that, a person who gan say that 
his debts are paid in full ought no longer 
to be subjeet to the control and hig estate 
ought no longer to be subjeet to the 
administration of the Oourt. But sueh 8 
person coming tothe Court in the middle 
of & pending bankruptcy and asking the 
Court to determine bis bankruptoy must 
show, independently of any rights given 
to him by the Bankruptey Aot, that he 
has paid off his ereditors as one man 
psys another, apart from tle Bankruptoy 
Oourt altogether. Не is asking the Court to 
bring the bankruptey to a sudden Stop beeansa 
it is по longer negessary. In my opinion 
the only person who is in that position 
is the person who has made such а pay- 
ment as sould be pleaded between two ordi. 
nary parties as amounting to a complete 
discharge of the debt. In this саве 
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there is a judgment.sreditor who has an 
interest oarryiog judgment, If there had 
been no insolyency, it is perfeotly olear 
that the payments made would only have 
been payments on acsount, and would not 
have discharged the liability under the 
judgment. That being so, it does not 
seem to me that this insolvent has brought 
himself within the terms of sestion 21. 
The matter may be illustrated in this 
way. For this purpose I know nothing and 
require to know nothing about the state 
of the asseta “in the bankruptcy. There 
may be a surplus—there might be а very 
large surplus—osapable of being handed 
over to the insolvent. If there were, 
that would not be а good reason for 
refusing to him an annulment of the 
bankruptey if, in other eiraumatances, he 
would have been entitled to it, yet in 
suoh ease it is quite olear that if the bank- 
ruptsy goes on, the oreditor would get not 
only interest upto the date of reesiving order 
but interest upto the date of payment and 
he might even get interest at one of tbe 
higher postponed rates right up to the 
date of payment. That right sould be 
defeated if, by merely paying interest up 
to adjudisation, an insolvent were entitled 
to have the bankruptey set aside. That 
seems. to me to be sontrary to the р:іпоірІө 
and intention of the  Insolveney Aot. I 
think that, for the present purpose, the 
man who is olaiming to set aside the 
adjudication altogether, must be taken just 
as if the onus was on him to chow that, 
independently of the  insolveney, he had 
eleared off this debs and satisfied the 
ereditor in question in full, [ do not 
think I need consider whether "debts" 
ineludes debts other than those whieh have 
been proved or whether interest due upon 
them comes within this  sestion, I am 
dealing here solely with debts in respeet 
of which proofs bave  besn lodged and 
admitted. With respeot to such debts I 
think geetion e21 involves that eomplete 
payment discharging the debt has been 
made. For these reasons, І do not think 
that this applicant has brought himself 
under the seetion. 
Application refused. 
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SIND JUDICIAL COMMISSIONER'S : 
COURT. 
Sgooxp Civit Appzan No, 13 or 1917. 
Marsh 19, 1920. 
Present; —Mr, Fawoott, J. C., and 
Mr. Kennedy, А, J. С. ` 
DWARKOMAL AND OTRERS— APPELLANTS 
tersus 
HARCHUMAL AND ANOTBER— RESPONDENTS, 
Contract Act (IX of 1872), s. 80— Contract— Wager 


—Common intention —Burden of proof —Transaction 
with broker— Presumption. 


Where a person enters intoa transaction with a 
broker, who is entitled to commission and any 
losses incurred which he has paid, there is a 
presumption against the transaction being a wagering 
one. To constitute a contract by way of wager 
within section 30 of the Contract Act, a common 
intention between ihe party contracting and the 
broker to wager is essential, and the burden lies 
upon the party contracting to show that the trans- 


, action was a wager. [p. 945, cols. 1 & 2.] 


Appeal against the desision of the Assist- 
ant Judge, Sukkur. 

Mr. Tolasing Khushalsing, for the Ар. 
pellante. 

Mr. Е, Oasttllino, for Respondent No, 1. 


JUDGMENT. 

Fawostr, J; O,—The plaintiffs in‘the suit, 
out of which this second appeal arises, sued: 
for the recovery of Rs. 1,000, allegéd to be 
due onthe foot cf a sommission agepey 
account, comprising 15 tranaastions of pure 
shase and rale cf 4,200 bags of wheat, 
The defendant-respondent, Harohumal, whose 
liability is in issue, is a resident of Sukkur 
and, according to the finding of ‘the lower 
Appellate Court, is a petty shop-keeper doing 
a little money-lending and selling a little 
grain in retail at his shop. The plaintiffs 
also reside at Sukkur and do business there 
as grain dealers and commission agents on 
a smallseale, It bas also been held by 
the lower Court that, under the defendants’ 
instructions, the plaintiffs purehased these 
4,206 bags of wheat for the defendants 
between August and Oatober and re-sold 
them by November, These purchases and 
rales were made through otber agents em- 
ployed by the plaintiffs at Multan, And it 
appears from the evidence that, what was 
actually the subject ‘of trananetions* were 
the Railway Reseipts under whieh aonsign- 
ments of wheat were made at Multan’ to 
dealers in wheat at Karashi. In the ease of 
forward contrasts rush as those in this ease, 


- 
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the firm £o whish the consignments are made, 
pay the final holder of the Railway Rasaipt 
the amount.due under the contrast, less 10 
per oent., whieh is withheld for adjustment 
after the goods have been weighed and 
tested at Karachi. It appears that these 
Railway Heseipta generally pass from hand te 
hand, and that the intermediate dealers only 
pay or resover the differences of prises that 
occur in their transactions. On these main 
facts, the Assistant Judge, Sukkur, had held 
that-there was no intention to give and take 
delivery in any event, and that the transac. 
tions in question were wagers and asoord- 
ingly void under testion 30 of the Indian 
.Contrast Aet, The plaintiffs’ suit, which 
had been decreed by the Trial Court, was 
therefore, dismissed with costs throughont. 
` The appellants urge that the Judge of the 
-Court below has erred in law in arriving 
at this finding. The main principle which 
governs the ease is that as laid down in 
Bhaguandas Parasram ү. Burjorjt Ruttonjt 
Bomanjt (1). Speeulation does not neoessarily 
involve a sontrast by way of wager, aud to 
constitute suah a contract а вот поп intention 
fo wager is essential. In a ease like thie, where 
the defendant entered into transactions with 
a broker who merely sues in respest of his 
sommission and any losses insurred whieh 
‘he bas paid, there is а presumption against 
the transaction being a wagering one, This ій 
,slearly pointed out in Sassoon v. Tokersey (2). 
"Rir Lawrenee Jenkins i in his,judgment, at page 
624, ‘points out: “that the plaintiffs in that 
' бане were merely sommissicn agente, entitled 
“as sush to their proper remuneration and to 
‘те. imbursement of expenses but they took no 
“risks; the “only risk that was suggested was 
that whioh might be the sequel of superven- 
‘ing insolvency, but obviously that is not a 
"risk whieh converts an otherwise legitimate 
'eontraet into wager,” As remarked in Pollook 
‘and Mulla's Contract Ast, 3rd Edition, page 
188, the presumption in favour of the broker 
is eonsiderably strengthened where the broker 
is authorised by the principal to sontract with 
the third person in his (the oe own 


(1) 44 Ind. Cas. 281; 42 B. 878 at p. 38 23 M. L. 
-T, 203;.34 M, L. J. 805; 4 P. L. W. 229; 16 A. L. J, 
211; 2? €. L. J. 358; (1918) M. W, К. 815; 22 0, W. 
X. 625; Z0 Bom. L. R. 551; 7 L, W. 577; 11 Bur, L. T, 
21% #51. A. 29 P. O.). . 
ya (2) 23 B. 616 at pp. 624, а 6 Bom, L, E, 621, 
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name, for the thifd parsonemay in sich ease 
remain undisolosed even after the eoatraot is 
mada. This applies in the present oase, f:r the 
evilenes shows the plaintiffs made their 
‘sontrasts at Maltau in their own names, 
The learned Judge below says that 16 has 
been settled that there may Ыз a wagering 
‘eontrast between a commission agent and 
his constituent and sites as authority for 
this the sase of Burjorji Рип Bomani v. 
Bhagwandas Parashram (3), whioh is the 
same case аз that already referred. That 
ease affords very little support to ths pro- 
position of the learned Judge because ib 
vas one of a Pakta Adatia, who [as is 
pointed out in the judgment in the sama gase 
by the Bombay High Court, Burioriz Ruttonjt 
Bomanji v, Bhagwandas Paras'wam (3), is on 
the same footing as an ordinary principle, 
and is not, therefore, in the position of a 
disinterested broker, No doubt, the prasump- 
tion to which I hava referred may be rebutted 
by evidense of a common intention to wager 
though the aontract has been brought about 
by a broker. The sase of Eshoor Doss v. 
Venkatasubba Rau (4) supplies an instanos 
of sueh a osse. Bat the burden, of sourse, 
lies upon the defendant to show that the 
broker had the common intention whish is 
nesessary to bring the oase uuder seotion 
80 of the Indian Contrast Aet or Bombay 
Aet III of 1865, In the present ease, even 
though the plaintiffs may have known that 
the defendants’ entered into the eontrasts as 
wagering transastions with the intention of 
paying tha differences only, and that’ he 
would ba unable to aomplete the’ contrasts 
by payment and delivery having regard ts 
his position and means, still that is no 
answer to a suit by the broker (see Pollcok 
and Mulla’s Contrast Aot, 3rd Edition, paga 
193), This had been laid down in, many cases 
sush as Perosha Oursetjt Parath v, Manek)t 
Dossabhoy Wateha (5) and Sasszon v. Tokerssy 
(2). And the underlying prínsiple has been 
approved by the Privy Council in the case of 
Bhigwantas Parashram vw. Burjorjt Rutton:t 
Bom mri (1). Nor is it shown that the 
contrasts whish the plaintiffs entared 
into with the third person on behalf of the 
defendants wera wagering  eontrasts as 

(8) 20 Ind. Cas, 834; 15 Bom, L, B.716 аё p. 
723; 83 B. 404. 

(4) 18 M, 403 (Е. B.); 6 Ind. Dec. (к. з.) 532, 

(5) 322 D. 623; 11 Ind. Dec, (х, в.) 11824 
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between the plaintiffs ard those third persona. 
There is no finding to that effeot, nor does the 
evidence on the record support any sush 
sonelusion. No doubt, it is true that no 
delivery of the actual grain san be made by 
one. intermediate dealer to another, who has 
purshased the Railway Reseipt from theformer. 
The grain has to be delivered to the firm to 
whieh it is eonsigned. But that does not 
во ве to make the transaction a wagering 
one. Any purehaser who obtains the Railway 
Кевеірё вап, as I understand the case, go to 
Karachi and, on the strength of his possession 
of the reseipt and assignment in his favour, 
claim to deliver the grain to the consignee 
and resover 90 per sent, of the amount due 
under the contrast to tbe oonsignor and the 
further amount that is settled after delivery. 
That is а transaction .which ія void of any 
wagering element, ard there is no room, 
therefore, for the eontention that euch trane- 
actions cannot be treated as bona fide busi- 
ness. The burden of showing that any of 
the transactions is void as being a contract by 
way of wager rests upon the defendant who 
sets up that plea. Jn this ease, that burden 
hae not, in my opinios, been dissharged, and 
the oase is the ordinary one of a commission 
agent, who hasa presumption in his favour. 
This presumption having not been rebutted, 
I do not think, that the lower Court was 

justified in its finding. That finding is based 
ona miseoneeption of the reaf law applicable 
: to the базе, 

Тоха, therefore, reverse the lo» er Court's 
deoree and restore that of the Oourt of first 
instanee, I would also, in suppression of 
the lower Court's order as to costs, order 
the defendant. respóndent, Harchumal, to pay 
the plaintiffs’ sosta throughout. 


Кеһнкру, А, J, O.—I agree, 


Lower Oourt’s decree reversed, 


CALOUTTA HIGH COURT. 
APPEAL FROM Овісимаі, Civin No, 21 
or 1919, i 
Mareh 11, 1920. 

Present : —Justico Sir Asutosh Mookerjee, KT., 
and Justice Sir Ernest Fletelier. Кт. 
RAMESH CHANDRA MITTER— 

APPELLANT 
versus 
JOGINI MOHAN OHATTERJI~ © 


RESPONDENT, 

Companies Act (VII of 19181, s. 88—Jurisdiction 
under section, scope of— Company, application to 
remove name from Register of Members of—Mort- 
gagee of Company, whether can intervene in opposition, 


Although persons are not entitled to an order 
ew debito justice, the jurisdiction under section 38 
of the Companies AGt is unlimited with a discretion 
in the Court in the circumstances of each case. 
[p. 947, col, 1.3 

Where a holder of shares in а Company applies 
to have his name removed from the Register of 
Members of the Company, a mortgagee of the 
uncalled share capital of the Company ів а person 
vitally interested iu the proceedings, and is 
entitled to intervene to, oppose the appiioseon; 
[р. 947, col. 2.] - 

Appeal from an Side of Mr. Justie? 
Ohavdhuri. 

Mr. B. L. Mitter (with bim Mr. 8, О. 
Bose), for the Appellant. 

Mr. В, О. Ghose (with him Mr, Langford 
James), for the Respordent. ` 

JUDGMENT, 

Mocxrerser, J.- This is an appesl from an 
order made by Mr. Justice Ohaudhuri on an 
application under section 38 of the Indian 
Companies Act for the removal of the name 
of the respondent from the Register of Mem- 
bers of a Company known as the Bengal Co;, 
Ltd. 

On the 19th June 1915 the respondent 
agreed to purchase six ordinary shares of 
the Company on the understanding that he 
would be eleeted as one of its Spesial Diree- 
tors. On the same date he paid Rs. 1,200 
for the six shares, whioh were issued to him 
two days later. On the 27th June 1915 the 
appellant entered into an agreement with the 
Company fcr a first oharge, to the extent of 
Bs 10,000, on all unoalled share capital ; he 
advansed Hs, 5,000, on the same day and the 
balanse was paid on the lith January, 1916, 
The mortgage instrument, which was dxeeut- 
ad by the Company in favour of the appellant 
onthe 21st March 1916, referred speotfically 
to thirty ordinary shares of Re, 1 000 each, 
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six ordinary shares, class ‘A’, of Rs. 500 
each, aod twenty- seven preference shares of 
Rs 100. It is not, disputed that the six 
ordinary shares apesified in the schedule to 
the document are those that belonged to the 
respondent; consequently, there вап be no 
doubt; that the appellant had a specifo 
oharge on the six shares in question. 


It appears that the respondent was not 
elested as » Special Direotor, He thereupon 
instituted а" suit in the Court of Small 
Üauses, on the 7th May 1918, for damages 
for breash of agreement and obtained a 
deoree against the Company on the 7th 
August 1918. Оа the 20th Desember 1918 
the respondent made an application under 
section 38 of the Indian Companies Ast, 
With a view to have his name removed from 
the Rogister of Members of the Company. 
The Üompany did not oppose the application, 
whioh wae, however, aontested by the present 
appellant. Mr, Justice Chaudhuri expressed 
a doubt, whether the appellant, a mortgagea 
of the Company, had locus standi in these 
proseedings, but held that, evenif he was 
allowed to intervene, it would ba inex padient 
io deoide summarily the objection raised by. 
him, In this view, Mr. Justise Chandhari, 
on the 4th Marsh 1919, made an order 
in favour of the respondent, without oppor- 
tunity afforded to the appellant to place his 
objections before the Court for adjudication, 
Tne mortgages accordingly lodged this appeal 
on the Llth April 1919, Thereafter, on the 
16th June 1919, the respondent made an 
appli»tion for liquidation of the Company 
and three days later obtained an order in 
that behalf, The appellant has now argued, 
first, that seetion 38 is comprehensive enough 
to entitle a person іа his position to oppose 
the application of the respondent for removal 
of his name "from tha Ragister of Members of 
the Company ; and, sec.ndly, that on the 
indiapatable facts of the заве, the applieation 
should have bsen refasei on tae merits. [п 
our opinion, these sontentions are well 
founded. 


. 1619 now well settled that, although persons 
are not entitled to an order ex deb:to iusticw, 
the jatisdio.ion under session 38 1з unlimised, 
wita a discretion in the Court in the oirsam- 
вбапзе? of each case, Та supsseg of this 
propossitios, refaranca тау ba mulo to tha 
decisions in Kimberley North Block Diamond 


Oompiny, In ve, Wernher, Ex parte (1), Ruby 
Consolidated Mining Da mpang, In тв, Ashaw's 
case (2), Sussex Brick Оо. Ltd, In re (3) and 
Gresham Life Assuranos Society, In re, Penney, 
Ex parte (+). In a simple ease where an 
immediate restifisation is essential, it may 
ba desirable to apply under the sestion; 
but if the case is at all somplisated, an 
astion should be brought. The respond- 
ent has, however, argusd that sestion 38 
does not authorise the Oonrt to aonsider 
& dispute between a member and a 
stranger. In support of this proposition, 
ralianos has been plased upon the language of 
aab-section (з) of sestion 88, whish ia in 
these terms: “Оа any applisation under this 


.Bestion, the Court may deside any question 


relating to the title of any person who із а 
party to the applisation to hava his name 
entered in or omitted from the Register, 
whether the question arises between members 
or alleged members, or between membara or 
alleged members on the one hand ani the 
Company on ths other hand : and, generally, 
may deside any question necessary or ex- 
pedient to be desided for reetifioation of the 
register.’ Mr. Ghose has sontended that 
the ganerality of the eonocluding words of the 
sub section is materially restristed by what 
preesdes, aud that, notwithstanding their 
comprehensive phraseology, we are bound to 
hold that "a question necessary or expedient 
to be decided for resifisation of the Rsgister" 
must be a question between members or 
alleged members, or batween members on the 
one hand and the Company on the other 
hand. We are of opinion that we should not 
adopt this narrow interpretation of the sestion. 
The Legislature obviously intended that the 
Court should have the widest possible power to 
determing; in its discretion, questions whish 
may appear to it to ba nsoeassary or expadiont 
for desision bafore an order for restifisation 
is made orrefused, In the ease before us, 
the appeilant was manifastly entitled to 
iatervane to oppose the apolisatioa made by 
the responiens, Нз із vitalig iaterested in 
these proosedings ani his position might ba 


(1) (839) 59L Т. 579. 

(4) ( 874) 43 L. J. Ch. 633; 9 Oh. 634; 3 L.T. 
55,221 V. R.j3 3. 

(3) (1229/1. sh 598: 73 L. J. Oh, 303; 90 L Т. 
415; 44 W. R 37u 11 Manson 63. 

(Cu (137 0 2 L.J, Ch. 185; 8 Oh. 418; 23L. T, 
154; 21 W. К, 186. 
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seriously prejudised by an order for ree! ifisa- 
tion msde behind his back, There is no 
eonceiveble reason why the respondent should 
be allowed to obtain an ex parte order, and 
the appellant should be driven to fight him in 
a suit brought for the purpose. 


We may point out that the respondent has 
biiherto proeceded cn the aseumption that 
there was a valid sontrast between him and 
the Company. There was admittedly an 
agreement between him and the Company 
for the transfer of six shares, He obtained 
the sharer, and, on the basis of his position 
as a share-holder, got his name entered in 
the Register of the Company. Snbsequently, 
he sued the. Company successfully in the 
Court of Small Oanses for damages for 
breach of contrast, That suit eould be 
maintained only on the assumption that 
there was a valid sontraet between him and 


the Company, which had teen unlawfully ` 


broken by them. In these eiroumstances, 
there вар be no room for controversy that he 
was a share holder and that the appellant had 
a valid charge on the unocalled eapital covered 
by those shares, The appellant must eor. 
sequently be heard, on the elementary 
prinsiple that no man should be prejudiecd 
unheard. The view we take follows as a 
eorollary from the principle that the Register 
of Members ів the creditors’ guarantee, show- 
ing them to whom and to what they have to 
trust, and must eonsequent]y be properly 
kept, so that the names appearing therein are 
all the names and nothing but the names of 
the persons really for the time being liable 
to the creditors, 


. The result is,” that this appeal is allowed 
and the applieation made by the respondent 
dismiesed with aosts in both Courts, 


FLETCHER, J.—I agree, 


Apzeal allowed, 3 
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SIND JUDIOIAL COMMISSIONER'S 
COURT. 
Civit ArPzAL No. 4 or 1918, 
Marah 21, 1520. 
Present: —Mr, Fawoett, J. C., and 
Mr. Kemp, A. J. C. 
Musammat JANAT AND OTHERS— 
APPELLANTS 
versus 
Sayed KAMILSHAH AND OTAERS— 
RESPONDENTS. 

Civil Procedure Code (Act V op 1908", s. 114, 
О. IX, r. 9, О. XLI, т. 19, О. XLVII—Appeal, dis- 
missal of, in default— Order restoring appeal, pro- 
priéty of, whether can be questioned —Procedure— 
Sufficient cause, what ts, 

The propriety ofan ез parte order setting aside 
an order dismissing an appeal for default, muy be 
questioned at the hearing of the appeal, and is open 
to re-consideration at the instance of the party 
nggrieved.[p. 949, cols. 1 & 2.] 

Where an appeal is dismissed owing to the de- 
fault of the appellant in depositing the sum required 
to defray the cost of serving notices, the order of 
dismissal should not be set aside except for just and 
reasonable cause sufficient to meet the provisions of 
Order IX, rule 9 or Order XLI, rule 19 of the Civil 
Procedure Code. The fact that the default was due 
tothe misconduct, or neglect of duty on the part 
of the agent of the appellant, even though a pardah- 
пано lady, would not be sufficient cause. (р. 9Е0,. 
col, 2, ` 

Appeal against the decree of the Joint 
Judge, Hyderabad. 

Mr. Dipchayd Ohandumal, for the Appel. 
lante. А 

Mr. Rupchaud Bilaram, for Respondents 
Nos, 1—3, 


JUDGMENT, 


Fawcatt, J. O.—The present appeal was 
filed on ihe 21st of January 1918 and 
was admitted on or about the 9186 of 
February. The resord of the lower Court 
was then called for and on the 5th of 
Магор, the draft notiee to the respondents 
was sent to the Nazir for recovery of 
the expenses due in respeot of the appeal. 
At that time, rule 2 of Chapter XV of. 
the Court Rules required that no notiee 
of hearing of the appeal should issne to 
the opposite party unless & sum sufficient 
to cover the estimated sost of preparing 
the sopies and translations required for 
the paper-book had been deposited in 
Court. The requisite &pplisations for sopies 
and translations were appended {6 ethe 
appeal, and the estimated aost of preparing 
these copies and translations had been 
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fixed at Rs, 100and 2)) РОА on 
the 5th of Maroh. The oats of the 
noticas aama to another Ry 39. On the 
18th of Marah the draft notiss and the 
applications for copies and tranalations 
were returned by the Nazir with an endorse. 
ment "costs not paid in time.” Thereafter 
no further steps appear to have been taken 
until the 16th of Joly, when Mr, Shabani, 
who had presented the appeal on behalf 
of the appellants, sent a letter stating 
that, owing to certain reasons, he had re- 
turned his brief and that he did not any 
more represent the appellants in the matter. 
The case then appears to have been set 
down and was brought up in Conrt on 
the 2nd of August, when it was dismiased 
under Order XLI, rule 18, Civil Procedure 
Code, In the order so dismissing it, it 
was noted that no арревгапсе was put 
in for the appellants. Oa the 20th of 
Auguat the appellants Nos. 2— 4 presented an 
applieation, under Order XLI, rule 19, 
praying the Court to re-admit the appeal 
on the grounds stated in the application, 
Affidavits were appended to this applisa- 
tion in support of it. On the 27th of 
September the Pleader for the applicants was 
heard and the Court passed an order re- 
admitting the appeal without prejudice to 
any objection the respondents might raise 
at the hearing. Mr, Rupohand for the 
respordents has accordingly taken a pre: 
liminary objection at the hearing of the 
appeal that the applicants have not 
proved that they were pravented by any 
sufficient cause from depositing the sum 
required to defray the cost of serving the 
notices on the respondents, and that, there- 
fore, the ex parle order re admitting the 
appeal under Order KALI, rule 19, should 
be set aside. 


Mr. Dipohand for the appellants bas raised 
certain pointe, whioh I will deal with before 
discussing the oaseon the merits, 


In the first plase, he sontended that 
Order XL‘, rule 19, only requires the 
Court to be satisfied оп the point 
mentiqned in it and that the Court ір re: 
admitting the appeal must have been 
во esftisfied: sonsequently, it is not now 
open to the Court to oancel that order, 
This oonisntion, in my opinion, ia clearly 
unsustainable, The ease із on allfours with 
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an appa! after the 
pariod of limitation has expired without 
noiise to the respondents. The Privy 
Counsilin Krishnasami Pantkondar v. Rama- 
samt Oheftiar (1) has held that, where 
such an order has been made, it would 
amount to a denial of justisa to preslude the 
respondents from questioning its propriety, 
and that sueh an order should be treated as 
open to re-consideration at the instanse of the 
respondents, This: case ів, in fast, a stronger 
one, because the Court іп its order expressly 
made ib subjest to the consideration of any 
objeotion at the hearing. 

Mr, Dipehand has next oontended that the 
Court's order dismissiog the appeal for default 
under Order XLI, rule 18, was illegal and 
should be set aside, or at any rate reyiewad. 
No such eontention is contained in the appli- 
eation under oonsideration, and the order іп 
ques ion cannot be reviewed by another Benah 
of this Court, exospt in acsordanes with 
the provisions of Order XLVII of the 
Civil Prosedure.Code, This follows from 
the general rule that, no Oaurt has the 
power of setting aside an order that is 
properly made unless itis given by Statute. 
Order XLI, rule 19 provides one method 
in whieh an order dismissing an appeal. 
for default oan be sat aside, bnt that 
does not cover the oase of its being set 
aside for illegality. The only provisions 
under which this Court oan set it aside 
on that ground are those contained in sestion 
114 and Order XLVÍÍ, vis, by review, cf. 
Fatimunn's31 v. ‘Deski Pershad (2). These 
provisions require, in the first plase, an ap- 
plisation by & person sonsidering himself 
aggrieved by the deeree or order complained 
of and no sueh applieation has baen made. 
Also under Order XLVII, rule 4, a 
review oannot be granted without previous 
notice of the applisation for review to the 
opposite party. No вив notise has been 
given. Thirdly, under Order XLVII, rule 
5, the application for review ean be heard 
only by my learned brother, who was one 


ihe admission of 


(1) 43 Ine, Qu: 403; 41 M. 412; 34 M. L. J. 63; 
4 P. L. W. 54; 16 A. L. J. 57; 7 L. W. 156; 28 M. L. 
T, 101; 27 О, Ь. J. 263; 2 P. L. R 1918: 22 C. W. N. 
481; 2) Bom. L, R. 641; 11 Bur. L, T. 121; (1918) 
M, чї, №. 998; 45 I. A. 25 (P. О). 

(2) 24 0, 850; 1 C, W, М, 21; 12 Ind, Dec, м, в.) 
901, 
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of the two Judges who passed the order 
in question, the other Judge being no 
longer attached to this Court. Therefore, in 
my opinion, it is not open to us, on the present 
applisation, to sonsider the ‘objestion of 
illegality. 

A third point taken is that, as the appel- 
lant No. 1, Musammat Janat, had died on the 
31st of Marah 1918, her heirs had six 
months within whieh to be joined aa her 
legal representatives, so that no order 
could be passed to their prejudise on the 
2nd of Auguat 1918, This point appears 
from the record to have been urged by 
appellant’s Pleader at the time the order 
re admitting the appeal was passed. But 
whioh the 


ig not one of the grounds on 

Court has been asked to interfere under 
Order XLI. rule 19, and in regard 
to that rule it is on the same foot» 


ing asthe ground of illegality just son- 
sidered. In any case, it seems to me that 
seotion 146, Civil Proeedure Code, suffices to 
meet any objection of this kind, as has 
been held in the ease “of  Venkatasubbier 
v. B. Krishnamurthi (8). The applicants 
themselves support this view by heading 
their application as one made under section 
146 and stating that appellants Nos. 2 and3 
applied not only in their own right but 
also as representatives of deceased appel- 
lant No. 1. 16 ie, therefore, unnesessary, in 
my opinion, to oonsider the questions whiah 
have beenargued in regard to Order XXII, 
rules 2and 8 and Order XL, rule 4, Civil 
Proeedure Code. 


Coming to the merits I san see no adequate 


ground for holding it proved that the appli- 
eants were prevented by а sufficient cause, 


from depositing the sum required to defray 
the sosts of serving the notices, 
striekly speaking, were limited to the sum of 
Rs. 30, but rule 2 cf Ohapter ХУ of 


the Court Rules, whieh has already been 


mentioned, required the simultaneous deposit 
of Ба, 300. Even leaving out of account 
this latter sum, the affidavits attashed to 
the application show that the R3. 30 re. 
quired for notices were not paid to the 
appellant’s Counsel, Mr. Shabani, until the 
26th of June 1918, And no tender of any 
amount was made to the Court untilaome 


(3) 21 Ind. Cas, 668; 88 M. 412; 14 M, І, T. 396; 
(1918) М. W: N: 889, 
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time in July. The grounds put forward 
for the delay sre, that the appellants sre 
porda nashin ladies, who had to ertrust their 
affairs to an Attorney who lived in a village, 
whieh is out of the way cf quick postal 
sommunisation; that tbe Attorney wes ill 
and so sould not personally attend to the 
matter; that a friend of his at Hyderabad 
was also ill; that there was a difficulty in 
raising the sum required, and thet the 
Pleaders engaged in the:matter neglected 
to take proper steps to pay in the smcurts 
required after they had received them. The 
allegation that the Attorney was ғо ill that 
he sould not make personal arrar gements 
to pay the sum required, rests merely on 
his own statement, and such a statement 
cannot safely be asoepted without eorrobor- 
ation. If he was so ‘ill tbat be scnld: not 
personally sttend to the matter, arrangements 
should have been made for srwe ore elre 
to do tha needful. The appellante have 
no doubt been unfortonate in tbe sondvet 
of their sgents, Bat it wovld be settirg 
up а bad precedent to relieve them on 
the ground of misconduct or nepleet of 
duty on tbe part. of their agents; cf. 
Ra; Lal v, Nawal Singh (4) Nor co Т 
think that the faot that tbe applicants 
are parda-nashin ladies sbeu'd be allowed 
to make any difference, вя has already been 
held by this Court in Usto Sthebdino v. 
Ghulam Kadir (5). The aoutrary view weold 
defeat the clear intention of the Legislature 
that а party should exercise due diligence in 
prosecuting a suit or appeal. I bave eon“ 


sidered whether the ease might possibly be 


held to fall under seotion !21, (iwi) Procedure 
Code, or otherwise justify а departure from’ 
the striat terms of Order XLI, rule 19. On 
this point I see no reason to alter the opinion 
I expressed inthe оаєв of Usto Sohebdiwo v. 
Ghulam Kadir (5), that the Court esnnot 
restore а svit or appeal for a just етй, 


reasonable eanse whieh bas not been ec ffi- 


sient to meet the provisions of Order 1X, 
rule 9, or Order XLi, rule 19, Civil Pro: 
sedure Code, and the eontrary .view once 
taken in the Madras High Court has now 
been - overruled in Qadi  Neelawni vy, 


t 7 n > 
29 89 Ind. Cas. 636; 59.A. 388; 16 A. Li T 
a5) 27 Ind. Cas. 024; 8 8, Le В, 241 at p. 245, > 
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Qari Narayana Reidi (6). 
is held that section 151, Civil 
Prosedure Code, sannot bə applied to a 


` ense like this, and even if it could, I do not 


think it ean be said that itis neosssary for 
the ends of justise to allow the appeal to ba 


-ro admitted. in Lalbua v. Choithran Kaltandas 
1(7) the maxim actus curii naminem gravabit — 
‘ths aot of the Court snould not prejudioe any 


.one—was applied to reetify a mistake whioh 
had béen inadvertently made by the Oourt. 
But here I oan find по sush mistake, Under 
Chapter XV, rule 2 of the Uourt Rules, the 
office rightly required a deposit of the whole 
amount due, and even if this were wrong 
the delay from Marsh to July is not properly 
assounted for. I would, therefore, set aside 
'the provisional order re-admitting the appeal 
and order the appellants to bear the respond. 
enta' sostas of the appeal, 

`~ I would add that, in my opinion, the 
objestion to passing & provisional order 
under section 5 of the Limitation Act, whieh 
is pointed out in Ariehnasamt Panikondar’s 
case (1), applies equally to в provisional 
order of the kind now in question and I think 
it is desirable that rule 1 (1), Ohapter XV, 
should be amended во аз to cover such an 
order. 

Kemp, А. J, O.—1 agree. 


Order re admitting the appeal seb aside, 


(6) 683 Ind. Cas 847; 43 M. 91; 87 M. L.J. 599; 
ов M. L. T. 877; 10 L. W, 609; (1920) M. W, N. 19 


(Е. B). 
(7) 29 Ind. Oas. 592; 8 S. L, R. 827. 





OALOUTTA HIGH COURT. 
APPEAL Feon ORIGINAL Civi, No, 94 or 1919, 
IN Soir No. 1888 or 1919, 
; February 17, 1920, 
Present:— Justiae Sir Asutosh Mookerjee, Кт., 
and Justiee Sir Ernest Fletcher, Kr. 
KEDARNATH BABULAL— 


E .  APPELLANTS 
А versus 
* '. SUMPATRAM DOOGUR— 
RESPONDENTS. . 


i Arbitration Act (IX of 1899), s.19—Stay of proceed« 
паз, order for—Jurisdiction—Discretion—Appeal , 
interference in. 
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Before the jurisdiction of the Court to make an 
order for азау of prosesdinzs under section 19 of 
the Arbitration Act, can be invoked, it must be 
established beyond doubt that there is a valid sub. 
mission: and before an order staying progeedings 
can be made the 10006 must be satistied that there 
із по sufficient reason why the matter shonld-not be 
referred in accordance with the submission, and 
that the applicant was, at the time whon the proceed. 
ings were commenced and still remains, ready and 
willing to do all things necessary to the proper 
conduct of the arbitration. [p. 952, ool 2.] 

The making ofan order staying procecdings is a 
matter largely in the discretion of the Court, and 
when the discretion has been exercised, a strong 
case must be made ont to justify the interference of 
а Court of Appeal. [p. 952, col. 2; p. 953, col. 1.) 


Appeal from the judgment of Mr. Justies 
Greaves. : 

Mr. В Г. Mitter, for the Appellants. 

Mr. M.N, Bose, for the Respondents, 


JUDGMENT, . 
MoogERJER, J.— We are invited in this ap- 


peal fo consider the propriety of an order 
made by Mr. Justioe Greaves whereby he has 


' refused an application for stay of a suit under 


sestion 19 of the Indian Arbitration Aot, 
1899. 

Oa the 8th August 1618, the appellants 
agreed fo purohase from the respondents 50 
bales of Japanese grey shirting and sheeting. 
The material portion of the eontraet provided 
as follows: “All eonditions aesording to 
bahar (that ie, importing firm), interest, eooly 
eharges, assording to the oustom of Bazar, 
the goods being of Japan Cotton Company's 
Office.” It bas been argued that this implies 
the incorporation of an arbitration oelause 
eontained in the form of sontrast used by 
the Japan Cotton Trading Company, That 
arbitration slause is in these terms:—" Any 
dispute as to damage, differenee, inferiority, 
short quantity or measure or defeat or amonnt 
of allowanse to be referred, at seller's option, 
to the Bengal Obamber of Commeroe or two 
Е 1горзап or Japanese mershants or European 
or Japanese Assistants in mereantile firme, 
one to ba named by each party; if either 
party shall fail to nominate an arbitrator 
within three days after being required to do 
so, the other party shall be at liberty to 
appoint-both arbitrators or.to refer to the 
Bengal Chamber of Commoree at his disere- 
tion,” . 

It is alleged by the appellants that th 
goods delivered were not in assordanss with 
(he oontrast and were in fast different and 
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defective goods. They. accordingly refused 
to ёвверё delivery, and, on the 13th January 
1919, cangelled the soníraot. Tbe .respond- 
ents thereupon  proeeeded to re-sell the 
goods,” although exeeption -was taken to that 
course by the appellants on the 2nd May 
1919. On ihe 19th May 1919 the appellanta 
referred the matter to the arbitration. of the 
Bengal Chamber of Commerce on the assump: 
tion that the arbitration elause sontained 
in the eontrasí form used by the Japanese 
Cotton Trading Company had besome incor- 
porated in the sontrast between the parties. 
On the 28th May 1919 the respondents 
sellers objested to the arbitration as without 
jurisdiction, and on the 18th July 1919 they 
instituted a suit on the Original Side of this 
Court for the enforcement of their olaim. 
On the 30th July 1919 summonses in the 
suit were served upon the buyers (now ap- 
-pellants), with the result that, on the 7th 
August 1919 they made anapplioation under 
seotion 19 of the Indian Arbitration Aot for 
stay of the suit. This application recited 
the correspondence between the parties and 
eonsluded with the following prayer:— ' That 
all proeeedings in the aforesaid Suit No. 1838 
of 1919 may be stayed until the said Tribu- 
nal of Arbitration of the Bengal Ohamber of 
Commerce makes and publishes the award 
after proseeding with aud completing the 
said arbitration now pending and that the 
eosts of and incidental to this application may 
be reserved.” This application was heard by 
Mr. Justice Greaves. He apparently held 
that, in view of the construction placed by 
him upon the eontrast form used by the 
Japanese Cotton Trading Company in the 
ease ‘of. Ohandmull Ganeshmull v. Nippon 
Mankaru Kabushekt Kaisha (Appeal from 
‘Order No. £2 of 1919), the application 
sould not be entertained. 

On the present appeal, the buyers Lave 
argued that the construstion placed upon the 
eontract cannot be supported. On behalf of 
the sellers. no attempt has been made to 
support the order on the ground assigned by 
the learned Judge, and, in our opinion, it 
sannot be rupported, because the fasts dis- 
olosed in the correspondence make it abund- 
antly olear that the events had not taken 
suoh в turn that the arbitration olause 
(assumed to Бате been incorporated: in the 
goutract between the parties), sould be nti- 
lised by one of them and а refereneo made 
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thereunder. -But the respondents- have son- 


tended that the order of the learned Judge 


may be supported on other grounds, whioh 
we now proceed to examine, А P 

Sestion 19. of the Indian Arbitration Aot 
providesas follows : А 

" Where any party to а submission to which 
this Aot applies, ог any person olaimiug 
under him, sommenges ару legal proeeedings 
against any other party to the submission, 
ог any person slaiming under him in respest 
of any matter agreed to be referred, any party 
to such legal prooeedings may, at any time 
after appearance and before filing a written 
statement or taking any other steps in the 
procesdings, apply to the Court to stay 
the proseedinge; and the Court, if satisfied 
that there is no sufficient reason why the 
matter should not be referred in aeeordance 
with the submission and that the appli- 
cant was, at the time when the pro. 
esedings were sommenced, and still remains, 
ready and willing to do all things necessary 
to the proper sondust of the arbitration, 
may make an order staying the proseed- 
ings.” 

The term “submission” is defined їп 
elause (5) of section 4 to mean a written 
agreement to submit present or future 
differences to aribitration, whether the 
arbitrator is named therein or not. It is 
plain that, before the jurisdistion of 
the Court to make ап order for 
stay under sestion 19 san be invoked, it 
must be established beyond doubt that 
there is a valid submission. This is by no 
means olear in the oase before us, for, it 
is at least doubtful whether the arbitration 
slause in the Japanese contract form was 
or was not incorporated, by referense, as 
a condition in the contrast between tke 
parties. But, let us assume that there was 
a submission: before an order can be made, 
the Court must be satisfied that there ів 
no sufficient reason why the matter should 
not be referred іп accordanes with the 
submission and that the applieant wae, at 
the time when the proceedings were som- 
menced and stil remains, ready and willing 
to do all things necessary to the * proper 
eonduot of the arbitration, This is manifestly 
a matter largely in the diseretion*of the 
Ocurt, whish, no doubt, must be judieially 
exercised. But when the diseretion has 
been exereised by the primary 4 Court, | & 
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strong ease must be made out to justify 


the interference of a Court of Appeal. In . | 


this sonnestion, reference may usefully be 
made to the observations of Buokley, L. J., 
in Freeman $ Sons v. Ohester Rural District 
Council (1): "Seotion 4 of the Arbitration 
Aet, 1889,' (whieh eorresponds to sestion 
19 of the Indian Arbitration Aet), “gives 
a diseretiop, and that in two ways, namely, 
(i) the words are permissive, not imperative, 
for the verb is ‘may make’, not ‘shall 
make’, and (ii) the jurisdistion to stay the 
proceedings arises if the Court is ‘satisfied 
that there is no sufficient reason why 
the matter should not be referred in 
aesordanoe with the sabmission.’” The fact 
that one member of a Court is of opinion 
that the matter should not be referred to 
arbitration is sufficient to enable another 
member to soneur, though the latter is 
satisfied that there is no sufficient reason 
why the matter shonld not be referred and 
if it had rested with himself alone, would 
have dirested а stay, [See also Vawdrey v. 
Simpson (2), Barnes v. Youngs (3)]. In the 
саве. before us, there із not only a sub. 
stantial dispute as to whether the contract 
between the parties ‘includes an arbitration 
elause, there are abundant indieations that 
the appellants initíated the arbiration pro- 
seedings in contravention of the term of 
the alleged arbitration olanse. The first 
ehoiee rested with the respondents sellere, 
who were not afforded an opportunity to 
exercisa the option. This elearly does not 
show, а readiness and willingness on the 
part of the appellants to do all things 
necessary to the proper eoonduet of the 
arbitration. 

In this view the order of Mr. Justice 
Greaves must be sonfirmed and this appeal 
dismissed with costs, 


Fietcars, J.—I agree. 


Appeal dismissed, 


1) 0911) 1K. B. 788 atp. 791; 80 L.J. K.B. 
695; 104 L. T. 868; 76 J. P. 182. 

(2, (1896) 1 Ch. 166 at p. 169; 65 L. J, Ch, 389; 
44 W. R. 128, 5 
*(3) (1898) 1 Ch. 414 at p. 417; 671. J, Ch. 268; 
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PRIVY COUNCIL. 
APPZAL FROM THe Mavaas Нан Court, 
Mareh 16, 1921, 
Present: — Lord Baokmaster, Lord Dunedin, 
Lord Shaw, Sir John Edge and ` 
Mr, Ameer Ali, 
MALAYANDI APPAYASAMI NAICKER— 
APPELLANT 
versus 
Тнк MIDNAPORE ZEMINDARI 
COMPANY LiurtrED— RESPONDENTS. 
Palayams in Southern Districts of Madras, whether 
alienable— Military service tenures, abolition of, by 


Proclamation —Police sei vice tenwres—Madvas Regula. 
tion XXV of 1892, 


Where lands in British India are held on military 
service tenure, there is good reason for holding 
that no one of the successive tenants could deal 
with the land во аз to deprive the next holder of 
the source from which his duties might be dis. 
éharged, гр, 966, cols, 1 & 7.] 

In the Southern Districts of Madras, sundry 
palayams were originally held on military service 
tenure and subject to the payment of a tribute to 
the paramount power. But these military service 
tenures were abolished and determined by a Pro. 
clamation of the Governor in Council, dated tst 
December 1801, and thereafter any character of 
inalienability attaching to the palayams by virtne 
of such tenure ceased. (p. 956,ccols, 1 & 9, 

Police servico tenures were abolished in 1816 by 
the Government of Madras: but it was held in the 
present case that it was not proved that the 
Palayam had in fact been held on such a tenure. 
[p. #65, col 2; p. 966, col. 1,] 

Madras Regulation XXV of 1802 neither gives to 
nor takes away from, the former owners of lands 
not permanently settled any rights which t 
had. үр, 958, col; 1.] = : нн 

Appeal from a deeree of the Madras High 
Court, (Sir John Wallis, Kr., Ohief Justice and 
Mr. Justice Spencer), dated 18th February 
1918, reported as 47 Ind. Cas, 733, reversing 
a decree ofthe Distriot Judge, Madura, 

FAOTS are very fully stated in their 
Lordships’ judgment. The Madura District 
Judge decreed the suit, holding that the Pala. 
yam was inalienable but his degree was re. 
versed and the suit dismissed by the Madras 
High Court (Wallis, О, J., and Spenser, J.). 
Hense this appeal, 

Mr. Dunne, K.0., (with him Mr. Narasimham), 
for the Appellant, submitted that the High 
Court were wrong in treating this Palayam as 
anordinary Zemindari, It was an un&ettled 
Palayam, The ease of Collector of Trichi. 
nopoly v. Lekkamani (1) was not one of 
general врт lieatior: it merely showed that that 


(1) 11. A. 282 at p. 306; 231 W, В. 358; 14 
R. 115} 7 Mad, Tur, 190; 3 Bar, P, О, J, 318, m 
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particular estate was in “the nature of an 
ordioa: y Zsmindari and followed the ordinary 
law, not that all ‘unsettled Palayama were. 
Here the Palayam was not joint family pro- 
perty. The family merely had a limited right 
to an estate as the appanage of an office, The 
position" resembled that‘of the Ghatwali 
tenures in Bengal, То the end Government 
took the view that the holder of the estate for 
ihe time being wasa mere farmer for his life. 
The early Sanads contained no power to trana- 
fer. In early daya Givernment had absolute 
power ав to the succession, and we submit 
that is still the case, The holder only- had 
a lite-interest, and it was for Government to 
recognise any new insumbent.. The heredity. 
, applied, if at all, to the све and not to the 
estate. The land was service land attashed 
to the ‹ five, and ad воећ inalienable : Mayne, 
Hindu Law, sections 337, 338. i 2 
[Lorp Роағх. Asaoeding to you there 
is no suosestion, | - 
“ There was no auscession to the estate. Bash 
new incumbent came ‘in by virtue of suaseed. 
ing £o the ‹ зе and was entitled to repudiate 
anything whioh his predesessor kad done. 
(Logp Doagst+—You are almost asking 
us to establish a new tenure. | 
I admit I aannot give desisions or diota as to 
Palayame, but there are other estates in Indis, 
e. g., the Ghatwali tenures of this kind : and 
the absence of judicial recognition in , Madras 
may be due to the fast that before Sartui 
Kuari v. Deora) Kuari (2) 16 . was nct 
певеєвагу, in the view of the law taken there, 
to raise points o£ this kind. : 
- [Logo DausEDIN.— For the same reason it 
matters little what Government said before 
1888]. 
х For along teries of years this was treated 
by every one as a military tenure, Both the 
* family aud the Government took that view, 
Prior to Regulation XX V of 1802 the holders 
family had no title to the suseession. If 
advantage bad been taken of that Regulation 
they would have acquired a title, but this 
was not done. Ths original tenure did not 
involve a proprietary right in the estate and 
it із not shown to have ever been ehanged. 
Mr. De Gruyther, К. О, and Mr. Kenworthy 
Brown, for the Respondentr, were not called on, 
; JUDGM ENT. 
. бтк Joan Eiag, —This-ds an appeal froma 
(2) 151. A. 61; 10 A. 272 (P. C.); 5 Sar. Р.О, J. 
189; 12 Ind, Jur, 213; (-Ind; Dec; (N; 8.) 182, 
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deoree, dated the 18th February 1918, of the 
High Court at Madras, whish reversed a 
decree, dated the llth September 1916, of 
the Distriet Judge of Madura. | 

“The suit in whieh this appeal has arisen 
was brought to obtain, во far-an ів now 
materia], against the Midnapore Я mindari 
Oompany, Limited, hereinafter referred to as 
the respondent Company, a desree for 
possession of the properties spesified in 
Sshedules A and O of the plaiot, and for 
mesne profits. The properties slaimed were 
villages of the Palayam of Kannivadi, The 
suit was bronght by two brothers, sons by 
different wives of the late Malayandi Appaya 
Naisker, a Hindu, oneof whom only could 
have obtained a deoree if their oase had 
been proved. fhe first plaintiff on the resord 
was Malayandi Appayasami  Naieker, who 
was the son of Malayandi Appaya Naiocker by 
his first or senior wife ; he is the appellant 
here; and-will be bereafcer referred to as the 
appellant. The second plaintiff on the 
record was the son of Malayandi Appaya 
Naioker by his second or junior wife, and is 
by date of birth the elder of the two brothers; 
They were obvionsly joined as plaintiffs, 
owing to some doubt as to whish of them 
was entitled, on the death of their father in 
1911, to suaseed to the Palayam by the custom 
of primogeniture applisable in the family. 
The second plaintiff did not appear and was 
not represented in the High Court,and he is 
not а party to this appeal, so need not again 
be referred to. 

In the plaint it was alleged that the 
Palayam of Kannivadiis an ancient imparti- 
ble Palayam, dessendible to a single heir 
&osording to the sustom of primogeniture ; 
that the Palayam was conferred as а military 
fief by a Nayak Ruler of Madura abont 
A. D, 1520 upon an ancestor of the appellant 
who was placed in sharge of опе of the 
prinsipal bastions of Madura Fort; that 
the Palayagar was by virtue of the tenure 
liable to be called upon to render military 
service by furnishing men and other aid, 
and for Police duties and to pay annual 
‘tribute ‘to the State; that the Palayam 
continued to be held by: the appellant’s family 
under the same eovditions of tenure and Р 
service after the sssumption of the Dindigal 
eountry by the British;and “That the said 
Kannivadi Palayam is inalienable beyond 
the life of the Palayagarfor the time being, 
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` both by reason of the tenure and agsording to 
the oustom of tbe family, whiah custom same 
into exirtercee in sofsequenee of the sharacter 
of the tenure” 
' Beifly stated, the aonnestion of the 
respondent Company with the Paleyam of 
Kannivadi, assording to the- allegations іп 
plaint, is as follows :—The grand father and 
father of the appellant in 1895 mortgaged the 
Palayam to the Commeroial Bank. Limited, 
of Madras, in respeot of debts of theirs whioh 
were not binding upon the appellant or 
проп the Palaysam ;-on that mortgage the 
Bank obtained a decree, and in execution of 
that deeree, brought the Palayam to sale at 
auatior, and at tbe sales purshased the estate 
in 1900, and on the 8th January 1902 eonvey- 
ed all their rights under the deoree and under 
the auation sales to the respondent Company, 
who have sinse then been in possession. 
Various other matters were alleged in the 
plaint as to which no arguments were 
adereseed to their Lordships by either side. 
The respondent Company in their written 
statement admitted that the Zamindari of 
Kannivadi war, at the time of the sale to 
the Bark, imrartible and was descendible toa 
single heir a&esording to the onstom of 
primogeniture, but they denied that it had 
been conferred проп an aneestor of the 
arpellant "for being in obarge cf a bastion of 
the Madura FPFort;" denied that the estate 
bad been granted or was ever held subjeot to 
sny obligation of rendering military or 
Police cervice, or was ‘inalienable, or that the 
Z^mindar had ever held ару office by virtue 
of whieh he was urder any obligation to 
perform military or Police duties ; denied that 
thero is any family custom or ar ything in 
the tenure of the  Kannivadi  Ziemindari 
whieh rendered it inalienable beyond the life 
of the Palayagar, and alleged that in law the 
Zawindsr for the time being of the Kan- 
nivedi Zamindari always possessed an 
absolute interest in it with full powera of 
alienation. The respondent Company in their 
written statement pleaded several other 
matters, whisk, in the view that their Lord. 
ships take of the gase, are not now necessary 
to be ecnsidered, s 
* There were 27 issues fixed for the 
rig] of the suit, but in their Lordships’ 
opinion, the tenth isene was, in the 
ciroumstancer, that ороп whioh the 


*deeition of- this-appeal:depends. lt was;— 


“X. Whether the plaint mentioned Zawindari 
is inalienable either by austom or by virtue 
of its tenure P" If it was not inalenable 
either by custom or by reason of ite tenure, 
the Palayagar for the time was entitled to 
mortgage or to tranfer absolutely every 


` village in the Palayam nasording to bis 


pleasure. "That is the resols of the deaisiong 
of the Board in aases of imparrible estates 
in India whioh deroend aesordiug to a custom 
of primogeniture. - Until the law on this 
subject was placed by desisions of the 
Board beyond a doubt, there was в ourrent 
of jadieial decisions in the Presidency of 
Madras to the effest that a holder of an 
impartible estate whish deseended by a rule 
of primoger i- ure sould not transfer except for 
his own lifetime any part of the estate unlese, 
possibly, for necessity. 


The suit was tried by the District Judge of 
Madura. The Distriot Jadge states in his 
judgment that: — 

"The plaintiffa base their oase not on 
oustom buton the military and Poliee natura 
of the teunre and rely on the desision 
in I. L. R. 10, Allahabad 283, [s.rto; 
Buari v, Deora} Kuari (v,] to establish 
that if suoh is its tenure it (the estate) 
is 1паййөпаЬ!...........,................ь......, ees 
A distinction 18 also sought to be drawn 
between the present oase and others in that, 
in them, there was a Permanent Settlement 
whereas in the present osse the estate 
was an unsetiled Paluyam till the Bank 
obtained a Permanent Sanad in 1905 from 
the Government.” \ 


The District Judge, after an elaborate 
consideration of all the bistorical references 
to the family to which the appellant here 
belonged, and of reports and proceedings of 
Officers of the Government, eame to the 
eonelusion that the Palayam of Kannivadi 
was beld, down to 15.6, for Police as well 
as military service and that, although by 
1816 the Government had removed from 
the Palayagar the duty ef Polise serviser, 
the Government had not by the grant of 
& Z mindari Sanad altered the tenure by 
whish the Palayam was held, His fnal 
sonslusion on the íenth issus is thus ех. 
pressed:—‘It seems to me, therefore, that 
as I have held the Palayam to have been 
held on а military and Karai (Polies) tenure 
that, as it hed never been settled and'a& 
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there’ was no express putting au end to tle 
military liabilities, the estate must be 
held to‘ have been held on the old tenure 
up to the grant of the Sanad in 1905 to 
the Bank, and that, therefore, up to that 
date, the estate was inalienable, This is my 
fiuding: со Issue No. 10." The Distrist Judge 
made а desree in favour of the appellant here, 
against the respondent Company. From that 
desree the respondent Cempany appealed to 
the High Court at Madras. 

The High Court in dealing with the appeal 
considered separately the question as to 
whether the Palayam of Kannivadi was 
held on military serviee tenure, and the 


-qudestion as to whether it was held on а 


tenure of performing, for the State, Polise 
duties. Their Lordships will adopt the same 
sourse in dealing with this appeal. The 
learned Judges in their judgment referred 
to the faot that .the Board in Naragunty 
Lutchmeedavamah v. Vengama Naidoo (3), 
whish related to the Naragunty Palayam 
in the District of Chittore in the Presidenoy 
of Madras, had aesepted as aorreo! the 
explanation in Wiléon’s Glossary that 
Palayagars were originally petty Chieftains 
otéupying usually tracts of hills or forest 
country sabject to pay tribate and servise to 
the paramountState; but seldom paying either, 
and more or less independent; but as having 
at present, since the subjugation of the'country 
by the HastIndia Company, subsidel into 
peaseable land-holders, With referense to 
that description the learned Judges found 
that: “There oan bemo doubt that Kannivadi 
waa а Palayam of this nature." It. has not 
been suggested at the hearing of this appeal 
that that e»nolusion of the High Oourt was 
not sorreot. The High Court do not state 
when the Palayam of Kannivadi was firat 
granted to an ancestor of the appellant ; there 
was not on the record any reliable evidenae 
on that point, but they obviously and rightly 
considered that the grant had been made be. 
fore Dindigul, in whieh Distrist Kannivadi is 
situated, was ceded to the Hast India Com- 
pany by the Treaty of Seringapatam, 1752, 

“It may be acsepted as a fact that the 
Palayam of Kannivadi was originally held 
on military servise tenure and subject to 
the payment of a tribute to the paramount 
power. Where lands in British India are 

(3) 9 M. I. A, 66; 1 W. R. P. С. 30; i Suth, P, C. J, 
460; 1 Sar, P. C, J. £26; 19 E. В, 666, 
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held on military service tenure, there is 
good resson for holding that "no one of 
the sussesaive tenants could deal with’-the 
Jand so as to deprive the next holder of 
the. бопгве from whioh his duties might be 
diseharged.' (See  Mayne's Hindu Law, 
paragraph 337): “A Palayam isin the nature 
of a Raj, it may belong to an undivided 
family, but it is not the subjest of partition ; 
it oan be held by only one member of the 
family at a tima" [See the Naragunty's саге: 
(3) sited above.] The qaestiop, so far as if, 
depends on military service tenure .is бог» 


: earned, is—Did the Palayam eontinue to be 


held on military servies tenure when the 
mortgage to the Bank was made in 1895? 
The High Oourt held that “the military 
seryioe of Palayagara of the Madura and. 
Tinnevelly Distrists was abolished in 1801, 
by the Prooelamation of the Ist Desember 
1801, of Lord Olive, Governor in QCounoil. 

Oa the 2nd Ostober 1799, in aonsequense 
of a rebellion whish had bsen fomented 
and supported by Palayagara of the Tin- 
nevelly Distrio!, Major Bannerman, as Mili- 
tary Commandant of the Southern Datach- 
ment, had been obliged to issue a Proalama: 
tion to the  Palayagars, land-holders and 
inhabitants of the Tinnevelly Distriat, order- 
iag. the Palayagars to destroy all forte in 
their Palayams and to deliver all guns, gingal 
pieses, firelosks, matehlosks and pikes in 
their possession, or in the possession of any 
of the inhabitants, to the Military Dataoh- 
ments sent to resieve them. The. Court of 
Direstore, in their letter of litb February 
1801 to Fort St, Gaorge (the Government of 
Madras), sanstionsd the gradual introduction 
of a permanent land settlement in the 
Presideney, bat laid down that it was of firat 
importanse that “all subordinate military 
establishments should be aunihilated within 
the. limits-subjest to the Dominions of the 
Company.” Taat must hava meant: that 
military servios tenures should bə abolishal 
in the Різёсівів subordinate to Fort 85, 
Gaorge. 

in oanaseq18n98 of thosa ordera of the Lith 
February 1801, Lord. Clive, Governor in 
Goansil, issued the Proclamation of the lat 
Dasember 1801 whioh was addressed to tha 
Palayagars of the Madura and Tinnevally • 
Districts, That Proolamation referred to a 
Proclamation of 9:h  Dssember 1739 of 
the Governor in Ooansil of Fort St. George, 
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addressed to the Palayagars of Tinnevelly and. 


to a rebellion exoeited and maintained in 
arms by Palayagars of Panchalam Kurishi 
and of Virupakshi end by the Sherogars of 
.Sivagange. “The following paragraphs 
of the Proelamation cf the Ist December 
1801 show olearly what the Government of 
Fort St. George intended :— 

“Wherefore the Right Honourable Edward, 

Lord Olive, Governor in Counsi], aforesaid, 

, with the view of preventing the resurrense of 
+ tbe fatal evils whieh have attended ‘the 
possession of arms by the Palayagars and 
Sherogars of the southern provinces and 
with the view also of enforcing the conditions 
of the Proclamation published by Major 
Bannerman on the 2nd Ostober 1799, 
formally announees to the Palayagarr, 
Sherogars and inhabitants of the southern 
proyinees the positive duterminatiox of His 
Lordship in Couneil to suppress the use ard 
exercise of all weapons of offence with the 
exseption cf sush aschall be authorized by 
the British Government. І 

“The military service heretofore rendered 
by the Paleyagars and Sherogars having been 
suppressed and the Company having in eon. 
sequenae charged itself with the protection 
and defence of the Palayagar countries, the 
posession of fire arms and weapons of offence 
is manifestly become unneoeessary to the 
safety of people. The Right Honourable 

: the Governor in Counoi), therefore, crders and 
dirests all persons possessed of arms in the 
provinces of Dindigul, Tinvevelly, Ramnad- 
puram, Sivagange, and Madura to deliver 
the eaid arms consisting cf muskets, 
matehloeks, pikes (to P) Lieutenant-Colonel 
Agnew, the Officer now ‘sommanding the 
foraes in those provinoes. 

"It is unnecessary to assure the people of 
the southern province that the Right Honour- 
able the Governor in Counoil in the determi. 
nation of carrying this resolution into effect 
ean be governed by no other motives than 
those connested with the sacred duty of 
providing for the permanent tranquility of 
those countries. His Lordship disclaims every 
wish of subjecting the Ohiefs and hereditary 
landlords to any humiliation, bat the dis 
eoptinuanee of the general use of arms 
according to the prevailing habita of thore 

eotuntries being indispensably necessary to 
the preservation of pease and to the restora: 
Нор of prcererity, the Governor in. Council 


“ hopes that the Chieftain swill with oheerfulness 


sacrifice а custom now become useless to the 
attainment of those important objests. 

“With a view, therefore, of tempering the 
execution of their general resolution with as 
great a degree of attention as піву be 
prastieable to the hereditary suatoms and to 
the pereonal feelings of the Chieftains, the 
Right Honourable Lord Clive, Governor in. 
Couneil aforesaid, hereby authorises each 
Palayagar or Zomindar to retain a certain 
number of peons sarrying pikes for the 
purpose of maintaining the pomp and state 
heretofore attached to the persons of the: raid 
Palayagars, But the said number of authoris- 
ed pikemen shall be fixéd ard shall eon. 
tinue to be limited for the tetter exeeution 
of this intention, the said number of pikemen 
shall ke determined by the Governor in 
Couneil of Fort St. George upon the re- 
presentation of the several Palayagars, trans» 
mitted thcugh the regular channel of tha 
Compary's Oolleotor, after Prcolamation of 
the number so fixed, the names of the said 
pikemen shall be registered in the publis 
cutcherry of the Collector, and the pikes shall 
in like manner be publisly stamped by the 
Collestor with a mark bearing the sarotion 
of the British Government, 

“In the confident expestation of reolaiming 
the people cf the southern’ provinces from 
the habit of predatory warfare and in the 
hope of indueing them to resume the arts of 
pease acd agriculture, the Right Honourable 
Edward, Lord Olive, Governor in Counoeil of 
Fort Saint George sforessid, annonnees ta 
the Paleyagars and to all the inhabitants of 
their Palsyams that it is tbe intention of 
British, Government to establish а permanent 
assessment of revenue on the lands of the 
Palayams upon the prinsiples of Zemindari 
tenures, whioh assessment being onse fixed 
shall be liable to no obange in any time to 
some, that the Palayagars besoming by 
these means Zemindars of their hereditary 
estates willbe exempted from all military 
service and that the possession of their 
aneestors will be seenred do them under the 
operation of limited ard defined laws to be 
printed and published as well for the purpose 
of restraining its own officers to the regula. 
tions and ordinances of the Government as of 
securing: to the people their property, their 
lives and their religious usages ‘of their res. 
pestive castes,” 
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to` their Bordahipa that by: 


It appears 
that Proslamation military servise tenures in 
the distrists to whish the Proslamation 
applied were abolished whether the Palayagars 
obtaineda permanent assessment Sanad or not. 

Followiog upon the Proslamation' of the 
lst December 1891, same Regulation XXV 
of 1802, under whieh a Permanent Settlement 
so far, if at all, as it has any bearing on this 
case was made with the Bank, and an 
Istimrari Sanad was granted to the Bank 
on the 29:h September 1905. The Palayam 
estate had not been previously settled. The 
Palayagars generally, inoluding the Pala- 
yagar of Kannivadi, refased to аваерё 
Istimrari Sanads, and when the Pelayagar 
of Kannivad: for the time baing-was willing 
to acsept a Sanad the Government refused 
in 1883 to grant him one. There oan be 
little doubt that that refasalto grant him a 
Sanad was out of consideration for the 
family, as it was generally believed that it 
was more diffisult for a ereditor to bring to 
sale unsettled Palayams than Palayam estates 
whioh were held under an Istimrari Settle- 
ment sanad, It appears to their Lordships 
that Regulation XXV of 1802 does not affeot 
the question as to whetner in 1695 the 
Palayam of Kannivadi was alienable or not. 
The Board desided inthe Marungapurt oase 
[Oollctor of  Trichinopolu v. Lekkamant 
(1)] that the sfficmative words of the 2nd 
sestion of Regulation XXV of 1£02, "That 
in consequence of the assessment the proprie- 
tary right of the soil shal: besome vested in 
Zamindars, &:" did not either give to or 
take away from the former owners of landa 
not permanently settled, any rights whieh 
they then had, It (a settlement under that 
Regulation) merely vested in all Z»mindara 
an hereditary right ata fixed revenue upon 
the conolusion of tbe Permanent Settlement 
with them [llector of  Trwhinopo'y v, 
Lekk«maui (1)] In that ease the Board 
&pproyed of the opinion expressed by the 
High Court of Madras: “That the existence 
of a proprietary estate in Polliams or other 
lands not permanently assessed, and the 
ёёопге by whioh it has been held, are, in опр 
opinion, matters jadisially determinable on 
legal evidence, just as the right to any other 
property” (page 312). in Ње same oase the 
Board held that; "The only differense between 
a Рот or Ziamindari whieh is parmanently 
settled and one that is not, is that, in the 


INDIAN OASES; 7 [1921 


- 
> . e 


former, the Government is preoluded for ever 
from raising the revenue; and, in the latter, 
the Government may or may not have that 
power” (page 313). In the present dase the 
learned Judges of the High Conrt held that 
the tenure of military servise under whieh’ 
the Palayam of Kaonivadi had been held 
had been abolished and determined by the 
Proalamation of the lst December 801, and 
with that desision their Lordships have agreed; 
It remains to be eonsidered whether the 
Palayam of Kannivadi was held under a 
tenure of the Palayagar rendering Polise 
Servise to the State. The best and most 
reliable evidenee that the Palayam was held 
on Polias serviae tenure would be а халай 
showing that 16 was so held. Ону two 
Sanads which were granted to any Palayagar 
of Kannivadi have been  bronght to the 
attention of tha Board. They are Sanads 
whioh were granted respestively on the 13th 
July 1797, for the Fasli year 1207, and tt e 
13th July 1400, for the Fasli year 12:0, to 
Аррвуа Naicker, the then Palayagar, Tnere 
is ncthing in either of those Sanids from 
which their Lordships san infer that tbe 
Palayam of Kannivadi was held on a tenure 
‘of rendering Police duties to the State. The 
conditions in those Sanads by whieh the 
Palayagar was bound to protest the inhabi- 
tants by preventing, as far as might be in the 
power of the Palayagar, robberies, depreda- 
tions, eto., in their properties, to deliver up - 
persons guilty of murder; and not to give 
shelter to deserters, and to apprebend and 
deliver them to the Collestor are similar to the 
duties which all landholders and Zemindars 
in British India have to perform. Even if it 
were possible to infer from those  Sanads 
that the Palayam of Kannivadi was then 
held ор a tenore of rendering Police duties 
to the State, the Police duties of Zemindars in 
that part of the oountry were abolished in: 
1816 by the Government of Madras. : 
Their Lord-hips hold that in 1895 the 
Palayam of Kannivadi was not inalienable, 
and that the then Palayagar had power to 
alienate it to suit his own purposes, and they 
will humbly advise His Majesty that this’ 
appeal should be dismissed with erste. 
Appeal dismissed. ' 
' Solicitors for the Áppellant.— Mr Н. 5. D: 
Polak. 271% 
molisitors for the Respondents,— Messrs, 
Wontner & Sons, * 
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MANINDRA CHANDNA NANDI V. UPENDRA OHANDAR HAZRA, 


CALOUTTA HIGH COURT. 
` APPRAL FROM ÁPPZLLATE ОковЕЕ No, 1724 
. of 1918. 
Apri} 23, 1920. . 
Present; — Justice Sir Asutosh Chandhuri, KT., 
and Mr. Justice Ghose. : 
MANINDRA CHANDRA NANDI 
— APPELLANT 
. eT ' versus 
UPENDRA. CHANDRA HAZRA— 
. р .  — RESPONUENT. Р 
Bengal Tenancy Act {VIII of 18855, ss. 106, 113— 
Record of Rights, rectification of, as regards rent —BSuit 
for settlement of rent, whether barred. 


Where, under section 106 of the Bengal Tenancy 
Act, a Record of Rights is rectified in respect of 
existing rent, such rectification does not amount 
to в settlement of rent, so as to bar a suib under 
section 118 of the Аоф, [p. 959, col. 2; p. 960, col. 1.]* 


Appeal against the deoree of the District 
Judge, Murshidabad, dated July 31, 1918, 
reversing the deores of the Munsif, Berham- 
pore, dated September 22, 1917. 

Babu Hemendranuth “en (with him Babus 


Saratkumor Mitra and | Dwarkanath | Ohakra-, 


varti), for the Appellant. 
Babu Mohinimoh-n Chakrabarti (with him 
Babu Bansarilal Sarkar), tor the Respondent, 


JUDGMENT.— T sis appeal, whioh arises 
outof a anit for enbaneement of rent under 
slausea (a) and (5). of sestion 30 of the Bengal 
Tenancy Aot, illustrates the sho:teomings 
and diffiaulties of the enaatment. The plainte 
iff is the appellant, The lands in snic 
belong to his Mehal Beldanga. In the time 
of his predecessor in interest there were dis 
putes between her and the tenants as to the 
reni and area of the holdings. The Magis- 
trate of the district then intervened and the 
disputes were settled, the prinsipal tenants 
exeouting  niriknamahs at oertain rates, 
Among them the defendant executed furdis 
in respest of 68 bighas, 17 kattas and odd in 
his possession, agreeing to pay rent at 


Rs, 63 6 9 on the basis of the nt:zknamah. He” 


also exesuted a kabuliy.t in favour of Maha- 
rani Swarnamoyi, the predesessor, on the 
basis of whieh he paid rent up to 1308. On 
defanlt made, the plaintiff instituted rent- 
suits on the strength of the kabuit,at, whioh 
was held invalid by this Hon'ble Court as 
being in sontFavention of кевііоп 29 of the 
Төвапву Aet. Daring the pendensy of, the 
appéals in the High Court, Resord of Rights 
was prepared in respeet of that mehal which 


waa finally published on’ the 24th January 
1508. Ia such record the defendant was 
entered as а settled raiyat and the rent at 
Ra, 82-10-3 and the area was found to be 
69 bighas, 4 kattas and .odd. Thereupon, 
tba tenants made an applisation under séation 
105 ofthe Bengal Tenancy Acton the 98th 
Marsh 1508 anticipating the plaintiff's 
objections. The plaintiff made an applica. 
tion on the 24th April 1£08 under seation. 
106 of the Bengal Tenanoy Aot to rectify the 
record. His application was rejected. He 
olaimed rectification on the ground that he 
was entitled to tbe kabul:yat rent, and if not 
£o, to an enbancement of the original rental 
to the extent of two-annas in the rupee, 
The High Court decision in the rent-suits 
was given on the lat June 1908 whereupon 
the tenant withdrew his application nnder 
seotion 103, on the 23rd June 190+. In 
August of that year the Revenue Offiserg 
disallowed the plaintiff's application, where- 
upon this suit was instituted. It was urged 
by the defendant before the learned Mansif 
that seotions 37 and 113 of the Bengal 
Tenancy Aot barred the present snit, He 
held against such contention, ] 


The learned Distriot Judge, on appeal 
agreed that section 37 was not a bar, bat 
held that seotion 113 olearly barred the 
present suit. Henoe this eppeal. 

1% bas been oontended brfure us, as it was 
contended before the first Appellate Court 
that the Record of Rights merely dealt with 
the existing rent of the land and that the 
Settlement Ofiser was not sompetent to 
settle a fair and equitable rent until an 
application under section 105 was made to 
him, Seotion 106 deals with the reotifisation 
of records and that i5 what was sought by tha 
plaintiff ; he did not in that application, as he 
could not, apply to have a fair and equitable 
rent settled He did not make any applies. 
tion under seetion 105 for settlement of rent, 
During the proceedings under seetion 106, the 
tenants who had applied under sestinn 105 
withdrew their apptioations, as the Hugh 
Court Һай decided in theimfavonr, It was 
urged on behalf of the tenant that the present 
suit was barred under section 118. He 
contends that the rent of hia holding was 
"settled" under Chapter Х, when the plainte 
if's application under sestion 106 wag 
rejected and the entry in the record ` wag: 
maintained: that it settled the dispute about 
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CHAPS! UMERSI U. KESHAYII DAMI. 
Tent and must be considered as в settlement 
of the rent. ^ The wording cf seotion. 113 is 
sapable of that interpretation, but it involves 
an absurdity, .Seotion 102 lays down what 
partieulars are to be put down in the resord, 
‘One .of sueh particulara tobe put down ів 
*'the rent payable at the time the Record of 
Rights.is being prepared ;" Section 102, 
elause (e). ‘It cannot be aontended that the 
Settlement Officer oan at that time settle 
what ought to be assessed as fair and eguit- 
able rent. The section undoubtedly empowers 
the Settlement Offiser to settle the existing 
rent eutting down illegal exactions, if any, 
and disallowing any amount imposed in oon- 
travention of the Act. The expression used 
in elanse (e) is “rent payable” whioh is 
eertainly loose. The Tenanoy Act was 
amended, and section 105A was added by 
Bengal Aet I of 1507, Sestion 106, which 
was a substitution for the original ag eon- 
tained in Bengal Aot of 1903, was again 
amended in 1907 by an additional provision— 
namely, the last olause. Sestion. 105A was 
‘added to inolude desisions on cartain questions 
arising during the sourse of settlement, of 
rent ander Chapter X; but we think, having 
regard to the:seheme of the preparation and 
publication of the record, it cannot be oon. 
tended that a rectification of the reaord of 
the nature sought by the plaintiff san be 
considered as settlement of rent presluding à 
suit, No slaim for settlement of rent under 
“mention 30, olauses (а) and (b), was made 
in the application before the Settlement 
Offiser. under section 106 and sould not 
have been made. Sestion 105 is a special 
provision, It cannot be said that a person 
ho does not make an application under that 
gestion is debarred from bringing a suit, It 
is unnecessary to refer to the cases cited 
ів. до not deal direstly with the point, but 
deal with the distinction between sections 105 
and 103, We do not think that the learned 
Judge was right in holding that the present 
snit-was barred. We hold it is maintainable. 
As the learned Judge has not dealt with the 
other points in the appeal before him, we 
think the appe@l should be remanded for 
further hearing. The defendant will pay the 
plaintiff his costs of this appeal. 


Appeal allowed; Oase remanded. 
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BOMBAY HIGH OOURT.' 
ORIGINAL Civic JURISDICTION Бот No. 
` i or 1920. Y. : 

September 30, 1920, 
Present: —Mr. Justice Setalgad, 
CHAPSI UMERSI-—PrAINTIFE 
U8TSUB 
KESHAVJI DAMJI—Daranpany. 
Bombay Rent (War Restrictions) Act 111 of 1918), 
s. 2—Landlord and tenant, whether includes tenant 
and.sub-tenant—Standard rent, what is, : 


1110 


The only object of including in the definition 
"landlord, a tenant who sub-lets,-‘and in the 
definition of ‘tenant’, a sub-tenant, in the Bombay 
Bent (War Restrictions) Act, is to extend the benefits 
of the Act to sub-tenants, and it was not intended 
that the standard rent should be determined by 
different standards between the original landlord 
and the tenant and between the tenant and the sub. 
tenant, [р 962, col. 2] : 

‘Standard’ means а rule ora mode and can only 
be one. The whole object of the Rent Act is to 
prevent tenants being made to pay rent which the 
Legislature considers excessive or unreasonable, In 
regard to the same premises, rent which the law 
regards as unreasonable or excessive between the 
original landlord and tenant ought not to be 
regarded as reasonable between the tenant and the 
sub-tenant, Similarly, rent which the law regards 
as reasonable between the original landlord’ and 
tenant ought not to be regarded as unreasonable 
between the tenant and the sub-tenant. Standard 
rent must mean the rent at which the premises 
were originally let. The standard rent is to be 
fixedin relation to premises and notin relation to 
persons, and can, therefore, be only one and not 
varying as between different individuals. [р. 932, 
col, 2. 

Mr. Campbell, for the Plaintiffs, 


Mr, Kanga, for the Defendants. 

JUDGMENT.—This suit relates t» a 
godown situsted on the ground floor of a 
house at Mandvi belonging to one Keshavji 
Damji. On the 28th of September 1916 an 
agreement was entered into betwesn Keshavji 
Damji and the plaintiffs for а lease of this 
godown for twenty-three months, to eom- 
menoa from 25th Desember 1916. At this 
time the building was being re-sonstructed 


.and the ground floor was expested to be 


ready in Desember ,and во the lease waa 
made to sommense from 25th Déeember. 
The godown, however, ‘besame ready in 
February 1917, and the plaintiffs conimeneed 
paying rent from 22nd February 1917. The 
plaintiffs sub-let the godown'to the defendants 
for Rë. 275 per month as from. the 2200 of 
February 1917 and the defendants entered into 
possession on that date, The plaintiffs never 
themselves ontered into possession exeept 


* 
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through their sub-tenant, the defendants, The 
defendants commenced payingrent tothe plaint- 
iffa from the 22nd February 1917. The defend- 
ants paid the said rent ‘of Rs. 275 up to 12th 
Mareh 1918, but thereafter they refused to 
pay the stipulated rent and contended that 
Rs. 110 was the standard rent whish, under 
the Rent Aot, they were liable to pay. The 
defendants paid Rs, 1,474 as rent ab the 
rate of Rs. 110 up to the 27th Jnly 1919 
whieh the plaintiffs took under protest, The 
plaintiffs claim in this suit Rs. 5,401, being 
the rent at the rate of Rs. 275 per month 
from 13th Maroh 1915 to 20th Marah 1920, 
after” giving oredit for Rs. 1,474 paid as 
aforesaid by the defendants, and claim further 
rent at Rs, 305 per month, contending that 
that is standard rent of the premises. By 
their letter of 14th February 1920, the plaint- 
iffs had given noliee to the defendants that 
they would oalaim, from March 1920, Rs. 
305 from the defendants as the standard 
rent, Theonly issue in the ease ie, "What 
is the standard rent the defendants are liable 
io pay?” 

It appears that Keshavji Damji, the 
owner of the premises, filed a suit against 
the present plaintiffs, in the Small Oause 
Court, to reeover rent at the rate of Ra. 305 
per month, for four months, from 13th March 
1918 to 8th July 1918, The present plaint- 
iffs eontended in the said suit that Rs. 305 
was not the standard rent, but the Small 
Cause Court held against the present plaint- 
iffs that Es, 305 per month was the standard 
rent and awarded the sams. The said 
deoree was confirmed by the Foll Ccurt of 
the said Court. The said Keshavji Damji 
instituted another suit against the present 
plaintiffs. in the High Court, being Suit 
No. 2974 of 1919, to recover rent for thirteen 
months, subsequent to the 8th of July 1918, 
at the rate of Rs. 3C5 per month, The 
present plaintiffs had in tbat suit to submit 
to a deorea for rent at that rate. . In the 
. present suit the defendants in their written 
statement alleged that the proceedings in 
the Small Cause Court and the High Court 
were oollusive and that, in any event, they 
were not bound by the results of those suits, 
These eharges of collusion were, in the course 
of the trial, abandoned, 

Ole Narandas Mathuradas was, in January 
1916, in oceupation of the spase comprised 
within the godown in suit asa tenant, and he 
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was then paying Rs. 100 as rent as shown by 
the rent bill, dated 17th January 1910, pro. 
duced by him (Exhibit 4), bnt it is conta led 
that the godown in suit is not the premises that 
were in the ossupation of the said Narandas 
on the Istof January 1916, bat, to all intents 
and purposes, it ia new premises, and, thare- 
fore, the statutory standard rent must ba 
taken to bs the rent at whish it was first let, 
The godown in suit is on the south, and there 
is another godown on the north which is now 
osoupied by the said Narandas. It appears 
that Keshavji purohased the building on the 
ground floor of whish the godownin suit is 
situated, in July 1915, in partnership with 
one Bhimji. Bhimji's interest was bought 
by Keshavji who, thereupon, besame full 
owner in September 1915, When Keshaviji 
bought the building, it was in a very dilapi- 
dated condition, and there were no tenants on 
the four upper flors and, oxeept the godowns 
on the ground floor, the building was оп. 
occupied, Keshavji paid for this building 
Rs, 73,000. Нз wasadvissd by his arshitest, 
Karani, to reconstruct the building, and he 
appears to have expended on suah re-sonstrus- 
tion Вз. 95.000, The rateable value of the 
old building, when Keshavji bought it, was 
Rs. 3,785, and the rateable value, now 
assessed by the Munisipality, of the ra-eon- 
structed building, is Rs, 18,381. Tho original 
building stood on 544 square yards of land, 
and in the re-construsted building further 36 
square yards of adjoining land whish was 
vacant and whish belonged to  Keshavji, 
were added, Three different applisations 
were submitted to the Munisipality at 
different times for re-sonstrusting different 
portions of the building. These applications 
were submitted, under section 342 of the City 
of Bombay Munisipal Act, apparently in 
order to avoid the set. bask and other requisi. 
tions whieh would have been made by the 
Municipality if the application had been in 
form for the sonstrustion of a new building 
under sesbion 337 of the City of Bombay 
Munisipal Асі. The work was begun in Maroh 
or April 1916, the wark on {һе ground flaor 
was finished in Febrnary 1917, and the work 
pu the whole of the building was finished in 
the beginning of 1918, The evidence of 
Karani, the architect, whioh I ascept, makes 
it olear that the net result of the operations 
that he carried out his been to put up, for 
all practical purposes, a new building in place 
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of the old building, and, if so, the portion 
let to the defendante, namely, the godown in 
suit, is a part of the new building. The 
whole building was practically re-walled, 
re-foored and re-roofed and a new Chowk to 
bring in more light and air was made. Free 
ventilation has been provided, and acaess to the 
D’Sonza Street has been given, Most of the 
old beams and joists were removed and new 
спев put in, and one ean fairly say that 
there was now & new building, Taking the 
godown itself, the west and north walls 
are new. А large proportion of the posts, 
beams and joists in the gadown is new, and 
the seiling is also practically new. The 
floor of the godown has been re laid, The 
present godown has more light and air than 
the old one and has now acoess into the 
D’Souza Street over the Otla sonstrasted on 
the 36 square yards of the land added to 
the building. If, then, the premises in snit 
were not the premises that were let to 
Narandas оп Ist of January 1916, the rent 
then paid by him sannot be regarded as the 
standard rent for the godown in suit, The 
standard rent is the rent at whioh these new 
premises were first let after the lat of Janu- 
ary 1916. They were so let by Keshavji 
Damji to the present plaintiffs at the rent 
of Ra, 305 per month, But it is eontended 
that, assuming that these are new premises 
and they were not let on the lst of January 
1916, the letting by the plaintiffs to the 
defendants at Rs, 275 per month should be 
taken, as between them, as the rent at which 
the premises were first let, after the lat of 
January 1916, within the meaning of sestion 
2 (а) (i$) of the Bombay Rent (War Ras- 
triotions) Aet, This involvesthe contention 
that there can be different standard rents for 
the same premises as between different indi. 
viduals, and that, while the standard rent 
between Keshavji and the plaintiffs for these 
premises may be Rs. 305 per month, the 
standard rent as between the plaintiffs and 
the defendants is Rs. 275. This sontention 
is based on the definition of the expressions 
‘landlord’ and ‘tenant’ in the Rent act, 
‘Landlord,’ acosording to the definition, in. 
eludes a tenant who sab-lets any premises, 
and the expression tenant’ includes a вор. 
tenant. The argument is that, as between 
a tenant who isa landlord aesording to this 
definition and his sub.-tenant who is regarded 
as tenant for this purpose, the letting to be 
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looked to is tha letting by the tenant to the 
sub-tenant. The only обја, іо my mind, 
of ineluding in the .definition of ‘landlord’ 
в tenant, and in the definition of ‘tenant’ 
a sub-tenant, is to extend the benefits of the 
Rent Aot to sub-tenante, but I do not think 
that it was intended that the standard rent 
was to be determined by different standards 
between the original landlord and the tenant 
and between the tenant and the sub-tenant. 
Otherwise, the tenant, while himself getting 
the advantage of the Rent Ast, would be able 
to profiteer as between himself and the sub. 
tenant. Supposing a tenant took sertain 
premises in 1917 for a monthly rent of 
Rs. 200, and then sub let them for Ra, 300 to 
another person, after the coming into opera: 
tion of the Rent Act, he would be eutitled to 
claim that he was liable to pay only the rent 
at whieh the premises ware let on the lat 
of January 1916 whisb, let us suppose, was 
Rs. 100 a month, while che sub-tenant would 
be obliged to pay to him Rs. 300, that being 
the rent at whieh the premises were first let 
after the Ist of January 1916, as-between 
them. In section 2 (a) (4) “standard rent” in 
relation to any premises is defined as the rent 
at which the premises were let (not sub let) 
on the lst of January 1916. With refer- 
enee to premises that were or shall be first 
let after the Ist of January 1916, standard 
rent is the rent at whieh they were or shall 
be first let (not sub let). ‘Standard’ means 
& rule or a model and ean only be one. 
The whole objest of the Rent Ast is to pre- 
vent tenants being made to pay rent whish 
the Legislature considers exaessive or un- 
reasonable. In regard to the same premises, 
rent whieh the law regards aa unreasonsble 
or exsessive between the original landlord 
and tenant ought not to be regarded as 
reasonable between the tenant and the sub. 
tanant, Similarly, rent whioh the law re. 
gards as reasonable between the original 
landlord and tenant ought not to be regarded 
as unreasonable between the tenant and the 
sub-tenant, Standard rent must, I think, 
mean the rent at whioh the premises were 
originally let. The standard rent is tobe 
fixed in relation to premises and поб in rela- 
tion to persons, and san, therefore? be only 
one and not varying as between different 
individuals, In the ease of King v. York (1) 
(1) (1919) W. N. 59, 88 L. J. К. B. 889; 35 Т, І, 
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the Court of Appealin dealing with the pro- 
visions of the Inerease of Rent and Mortgage 
Interest Aot, 1915, suid: “ The Act applied 
to houses, not to persons, The Aot operated 
tn rem, not tn personam, It stereotyped the 
rent of a house.” The present oase is no doubt 
somewhat peanliar, besause the original 
tenants (the plaintiffs) took the premises 
at a rent of Ra, 305 per month and sub- 
let them to the defendants at a reduced 
rent of Hs. 275. Such oases will always 
be rare; ordinarily, there will be sases 
of sub-tenants taking premicesat an enhanced 
rent or the same rent as the tenant 
is paying. If the standard rent in relation 
to these premises is Rs. 205, being the 
rent at whish they were first let after Ist 
of January 1916, then the defendants are 
liable to pay that rent. There will bs a 
decree for the plaintiffs as prayed with costs 
and interest on judgment et 6 per cent. 


Suit decreed, 


CALOUTTA HiGH COURT, 
APPEAL Frou О мома, Orvik No. 40 or 
1940 in Scir No. 34 or 1920, 

April 28, 1920. 

Present; —Sir Asutosh Mookerjee, Kr., 
Acting Ohief Justice, and Justioe Sir Ernest 
Fletcher, Кт. 
KHATIZAN-—APPELLANT 
teraus 
SONAIRAM DAULATRAM 
— RESPONDENT. 

Letters Patent (Qal.y cls. 18, 16-—Appeal— Order 
* of Single Judge of High Court transferring suit, nature 
of —Order, whether appealable, 


An order made by a Single Judge of the High 
Court under clause 3 of the Letters Patent, trans- 
ferring а suit from the Jaleutta Small Cause Court 
to the High Court for trial, is поб a judgment 
within the meaning of clause 15 of the Letters 
mre and is consequently not appealable. [p. 964, 
col. 1, 


Appeal against the order of Mr. Justise 
Grenves. 

Mr. S. R. Banerjee, for the Appel. 
lant. 

Mr, B. Г. Mitter (with him Mr. K. P. 


Khaitan), tor the Respondents, 

. *, JUDGMENT. 

MooxgRizE, Acta, О J.— This is an appeal 
against an order made by Mr, Justise 
Greaves, under alause 13 of the Letters 
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Patent, for the transfer of а olaim, suit-from 
the Caloutta Small Cause Oourt to this 
Court. 

A preliminary objection has been taken 
on behalf of the respondent that the appeal 
ig incompetent, inasmuch as the order із nof 
& judgment" within the meaning of alause 
15 of the Listters Patent. 

There can be no question, in our opinion, 
that the proceeding whieh has been trang- 
ferred isa suit within the meaning of olause 
18 ofthe Lettera Patent, 16 was pointed 
out by Mr, Justiae Wilson in the sase of 
Ismail Solomon Bhamji v. Mahomsd Khan 
(1), that, under the Rules of Small Cause 
Court, claims are not tried summarily ; 
they are dealt with just as suits are: and 
we find that the proseeding is deseribed 
and is numbered as a suit pending in the 
Oaloutta Court of Small Causes, The only 
question sonsequently i is, whether the order 
of transfer is a "judgment." We are of 
opinion that the answer must be in the 
negative, 

In the oase of the Justices of the Peace 
for Calcutta v. The Oriental Gas Company 
(2), Sir Rishard ОопоЬ, O J. said: “We 
think that ‘judgment? in clase. 15 means 
a desision which affeots the merits of the 
question between the parties determin- 
ing some right or liability. It шау be 
either final, or preliminary ог interlosutory, 
the difference between them being that a final 
judgment determines the whole sause or 
suit, and a preliminary or interlosntory 
judgment determines only a part of it, 
leaving other matters to be determined.” 
In the oase before us, the order for trana- 
fer does not involve a decision whioh affesta 
the merits of the question between the 
parties, nor does it determine some right or 
liability. We do not overlook the later 
deoision in the oase of Hadjee Ismail Hadjee 
Hubbesb v. Hadjes Mahomed Had ee Joosub 
(3). where it was ruled that an order 
granting leave to sue, to the plaintiff, under 
clause 12 of the Letters Patfnt, is a "judg- 
ment” and is appealabie under olause 15, 
It was explained that an order granting 
eave to sue was not a mere formal order or 
an order merely regulating the procedure in 
the suit, but one that had the effest ОЁ 

(1) 18 C. 296; 9 Ind Dec (x в.) 1£7. 

(2) 8 B. L. В. 483; 17 W. B. 864, 

(8) 18 B. L.R. 91, 21 W. R. 808. 
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giving a jurisdiction to the Court which it 
otherwise would not have and, from this 
point of view, it might fairly be said to 
determire some right between the partier, 
namely, the right to sue in a particular 
Court, and to eompel the defendants who 
were not within its jurisdiction to some in 
and defend the suit, or, if they did not, to 
make them liable to have a decree passed 
against them in their absence, These 
reasons, obviously, are not applisable toa cate 
of the description row before us. 

It has been contended, however, that the 
order under appeal not only dirests the 
transfer of the suit, but aleo declares that 
the defendant firm will be at liberty to 
proceed with the sale in exesution of the 
deoree cfthe Small Oauee Court, made in 
a previcus suit. This declaration is merely 
aneillary to the order for transfer, and 
cannot ke deemed appealable irrespective of 
the sbaracter of the primary order. We 
are accordingly of opinicr, upon a con- 
strustion of olauses 13 and 15, tbat the order 
is not appealable. 

It ia wortby of mention that our attention 
has not been drawn to any care in whieh 
an appeal has been entertained frcm an 
order of this description. Orders for trans- 
fer have frequently been mado for years past 
snd many of them are to be fourd in the 
reports: but there is no trace that an appeal 
bas ever been sueeessfully maintained against 
an order for transfer under elance 13 of the 
Letters Patent. 

The result is, that the appeal is dismissed 
with eosts. 

Tbe Rule is dirobarged with costs, 

Fixtcuer, J.—I agree. 


Appeal dismissed. 


BOMBAY HIGH COURT. 
ORIGINAL Civin JURISDICTION. 
October 21, 1520, 
Frecent;@-Sir Norman Macleod, Кт, 
Chief Justice, ard Mr, Justice Faweett, 
In i.e matter of Taz EXCESS PROFITS 

DUTY ACT, 1919 . 
AND 
In the mailer of Tag BOMBAY AND 
PERSIA STEAM NAVIGATION 
COMPANY, LIMITED. 
Excess Profite Duty Act (X cf 1919), Sch, 11, ct, (1), 


i INDIAN OASES, 
BOMBAY AND PERSIJeSTEAM NAVIGATION COMPANY, LIMITED, In the matter of THE, 


[1021 


proviso—Accumulated profits when can be treated as 
capital—Specific Relief Act (I of 1877), s. 45— 
Income Tax Act : VII of 1918), s.-51—Chief Revenue 
Authority, whether bound to make reference. ` 


Accumulated profits cannot be treated as capital 
under the proviso to clause (1) of Schedule II to 
the Excess Profits Duty Act, unless they are actually 
employed in the business. Profits intended to be 
employed in the business cannot be treated as capital. 
[p. 966, col, 2.] 

Whether or not they are employed in the business, 
is а question of fact which the Chief Revenue 
Authority is entitled to decide on the materials 
before it [p. 966, ccl. 2.] { 

16 is not clearly incumbent on. the Chief Revenue 
Authority, within the meaning of section 45 of the 
Specific Relief Act, to make a reference to the High 
Court under section 51 of the Income Tax Act. 
[p. 907, col. 2.] 


Mr. Ooliman, for the Petitioners, 


Sir Tkomas Strargman, Advocate Ganeral, 
for the Respondent, to show eause. 
JUDGMENT. 


Macteop, ©. J.—The petitioners were 
assessed on the 30th Ostober 1919 under 
the Excess Profits Duty Aot (X of 1919) 
in the amount of Hs, 6,48,879.4-0 and 
received due notice thereof from the Col. 
lector of Income Tax (Exhibit B). There- 
upen the petitioners presented вп appeal 
agairst the said assessment to the  Ohief 
Revenne Authority slaiming that they were 
entitled to be beld exempt from assess. ' 
ment. The sppeal was heard on the 3rd 
August 1920, when the assessment of the 
Collestcr of Ineome Tax was sonfirmed, 
The petitioners requested the Chief Revenue 
Authority to state a case for the opinion of 
tke High Court but on the llth August 
the Ohief Revenue Authority wrote that a 
refereroe to the High Ocurt had been deemed 


unnecessary. 


On tke 20th Avgust the petitioners obtained 
a Rule calling uron the Chief Revenue 
Authority to show cause why he should not 
be orderd to refer to this Hon’ble Court for its 
decision the questions set ontin Exhibit D 
to the petition and the question, whether 
the cash and investments. referred to in 
paragraph 8 of tke petition should be 
taken into  eorsideraiion for purposes of 
excess profits duty, together with his opinion 
upon those questions, or, in the alternative, 
why the Chief Revenne Authority should 
not be ordered to bear and determine aesord: 
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ng to law tbe pstitionerà! applisation to 
refer the above questions to this Hon'ble 
Court. The alternative prayer seems unncoes- 
sary. An affidavit in reply has baen put 
in annexing the deoision of the  Ohief 
Revenue Authority to the effeot that the 
reference asked for was quite nunesessary a8 
the provisions of seotion 6 of tbe Act, and 
Sehedule II thereto, were absolutely clear on 
the point. 

Sestion 45 of the Зрезібв Ralief Aet pro: 
vides that— 

"The High Court may make an order 


requiring any spscifiy act to ba done or 
forborne within the  loeal limits of its 
ordinary original віт jurisdiction. by 


any person holding a publio offise : 
"Provided (a) That an application for sach 
order be made by some person whose property 
franchise or personal right would ba injured 
by the forbearing or doing of the said ap3sxifis 


ot, 

(b) That such doingor forbsaring is under 
any law for tha time bəing in forse clearly 
insumbant on such person in his publie 
ebaraster, 

“(c) That in the opinion of the High Court 
such doing or forbearing is sonsonant:to right 
and justise. ` 

"(d) That the applicant bas no other 
spe. fio and adequate legal remedy. And 

"(e) That theremedy given by the order 
applied for will be complete,” 

Aet X of 1919 is an Act to impose a 
daty on exeess profits arising cus of oer- 
tain businesses, and it is admitted that the 
Aot applies to the business earried on by 
the petitioners. Sestions 5 nnd 6 provide 
for the methods in whieh the exosss profits 
are to be ascertained for the purposes of 
assessment, 


Sestion 7 gives 
to make allowanees 
stanees. 


the Coallestor 
for apesial 


power 
в roum- 


Section 8 provides for an appeal to 
the Obief — Hevenue Authority against 
the decision of the Oollestor on an appli- 
eation under  sestion 7. Tha desision 
of the Ohief Revenue Authority is final. 

Sbation 15 provides that oertain sections 
efethe Indian Insome Tax Ast (VII of 
1918), insluding sostiona 49 to 52, shall apply 
as if.they referral to exosss profits duty 
jnatead of to income tax, 


Sestion 51 of the Indian Insome Tax Aot 
(VIL of 1918) provides that if, in the course 
of any assessment under the Ast, a ques- 
tion has arisen with reference to the inter. 
pretation of any provision of the Aet or 
of any rule thereunder, the Chief Revenue 
Authority shall refer any such question on 
the applisation of the  assessee with ila 
own opinion thereon to the High Conrt, 
unless if is satisfied that tha applioa- 
tion is frivolous or that a referenee is un: 
neoessary. р 

The wording of the sestion is not very 
satisfastory. On а striat aonstrnotion the 
Chief Revenue Authority conld always avoid 
reterring a question on the application of 
ihe assessee by saying it waa satiafied the 
referense was  unnesessary, and then it 
would be diffieulé for tbe Court to hold 
that it was ineumbent under the Aat for 
the Chief Revenue Authority to refer the 
question. I think, however, it would be 
open to the Court to oonsider the grounds 
on whioh the Chief Kevenue Authority was 
satisfied that a reference was unnecassary. 
For instance, if a question arose with regard 
to the interpretation of a sestion  whish 
was во eomplex, so intrioate, that it was 
clearly advisable that the question should 
ba Gnally determined by a Judicial Author- 
ity rather than by the Ohief Rovenue 
Authority, I doubt whether that Authority 
would be justified in saying that it was 
satisfied that a references was unnoesaasary, 
In order, therafore, to deside whether, in 
this oase, the Chief Havenue Authority had 
reisonabla grounds for baing satisfis] that 


a referensa with regard to tha  qa»stions 
whioh had arisan was unnasai3ary, we muat 
eonsider the as stiona of tha Ast which 


provido for the пзхезатазлё of exaass pofita 
duly. ` 


Sastion 2 defines the asaounting pariod 
as tha twelva months ending the 31st Mirah 
1919, or, if the asa»unts of the business have 
baen made up within tha twelve months for 
the purpose of the Indian {ош Tax Ast, 
1918, in respect of a year ending on any date 
other than 31s& Marob, than the yaar ending 
on that date. 

Sestion 4 imposes a duty of 50 per 
oent. on the amount by whioh tha profits in 
the aecosnting period exesed the standard 
profits, 


966 


INDIAN OASES, 


[1921 


BOMBAY AND PERSIA BTRAM NAVIGATION COMPANY, LIMITED, In the mutter of THE. 


Sestion 6 (1) (a) and (b) prescribe 
various methods for caloulating standard 


profits. If they are osleulated under (b), 
there is a provico that, if, the average 
eapital employed in the business in the 


years adopted forthe purpose of determining 
the standard profits is less or more than 
the eapital so employed at the end of the 
acscunting period, there shall be made to 
or from the standard profits an addition 
or dedustiop, as the case may be, whioh 
shall bear to the standard profits the same 
proportion as such dearease or inerease of 
capital bears to the average  oapital so 
employed in the year so adopted. For the 
purpose of assertaining the average capital, 
the eapitalemployed in the business in any 
year shall be deemed the capital so employed 
at the end of that year. 

By sub-section (4) no inerease of oapital 
made after the 3lst Desember 1918 shall 
be taken into assount in any aase and no 
sueh inorease before that date shall be 
taken into aosount, when it appears, or to 
the extent to whioh it appears, that the 
inerease was made with intent to evade 
or has the effect of evading the payment 
of the excess profits duty. To take, there- 
fore, а eonorete instance, if the standard 
profits are one lae on an average capital of 
ten lass, and the capital at the end of 
the acoounting period is twenty laos then 
the standard profits will be inareased to 
two laos. It is obvious, then, that themore 
the oapital at the end of the assounting 
period ean be inereased, the greater the ad. 
dition to the standard profits, with a sorres- 
ponding deorease in the amount on whioh 
the exaeess profits duty oan be levied. 

Sshedule II to the Ast presoribes 
capital is to be assertained: 

“1, The amount of tbe aapital of a 
business shall, so far as it does not con. 
sist of money, be taken to be— 

"(a) So far as it consists of assets ao- 
quired by  purehase, the price at whioh 
these asats were goquired, subject to ару 
proper dedeution for depresiation or for 
unpaid purshase money. 

(b) So far as it aonsiste dae to the 
business, the nominal amount of those debta 
$8ubjest to any dedustion whieh has bean 
allowed, or is allowable in respect of those 
2 under the Ludiau [ngome Tax Aat, 1918, 

nd 


how 


" (с) So far as it consists of any other assets 
whioh have not been acquired by purehase, 
the value of the assets e* the time they 
became assets of the bnusiness, aubjeob to 
any proper deduction for depresiation. 

"Any borrowed money or trade debt 
shall ba dedasted in computing the 
amount of espital for the purposes of this 
Aot." 

Then there ia the proviso which has 
given rise to the matter in dispute in 
this ease. 

Asoumulated profits, other than those made 
in the aesounting period, would, in the 
ordinary course, remain to the credit of 
the profit and loss aosount and would not 
be capital, but nothing in the provisions 
regarding the ascertainment of the capital 
of a business is to prevent asenmulated 
profits being treated as ospital if they are 
employed in the business, 

Now, the petitioners’ balanse-sheet for the 
year ending the 3186 December 1918 shows a 
total of 119 lacs, odd, for cash and invest- 
ments. No doubt a portion of this amcunt 
was required io meet resognised liabilities 
appearing on the otber side of the balance- 
sheet, but it is equally olear, and I do 
not think the petitioners dispute it, that 
some pcrtion of this amount represented 
accumulated profits for the years prior 
to the assounting period. Those profits, 
whioh are not employed in the business, 
cannot be treated as oapital for the 
purposes of the Act, There із ncthing, 
therefore, with regard to the interpretation 
of Sshedule II which oan give rise to any 
difficulty. Assuming that the questions 
were referred to us, what is the proper 
interpretation of the provico to clause (1) 
of the Seeord Schedule, we sould only 
say that, accumulated profits cannot be 
treated as capital unless they are employed 
in the business. Whether or not they 
are employed in the business, is a question 
of fast whioh the Ohief Revenue. Authority 
is entitled to decide on the materials be- 
fore it. 

«The petitioners alaimed that the whole 
of their sash and investments wera em- 
ployed in the business, They made nq 
attempt to assist the  Colleetor or Chief 
Revenue Anthority in deciding how muah 
was employed in the business with the — 
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result that a: haphazard guess was made 
at the amount, instead of employing proper 
&ssountiug methods, „The question whioh 
the petitioners formulated in their letter 
of the 5th August to the Chief Ravenue 
Authority, were really  qusstions for а 
Chartered Aassouutant and not questions 
with regard to the interpretation of the 
Ast. Sapposing those questions ware bafore 
the Court, they could only bs answered 
with the assistanoa of experts. But it 
may ba psrmissible to maka a few remarka 
on the fasts as presented to us, Ordi- 
narily speaking, the exosssin а balanee-sheot 


of assets over liabilities is profit, Oa the 
balanes sheet prodused before us that 
exoess is over sixty laa, if the reserva 
fund is not  eonsidered аз a liability 


singe it represents past profits which have 
not baen distributed. But if the ships are 
valued as the petitioners wish them to be 
valued for the purpose of inoreasing the 
eapital as at the end of the aosounting 
pericd, the profits would bə over rupees 
eighty six lacs insluding, of вопгзе, tha 
profits earned during the aesounting period. 
This amount is actually represented by cash 
and investments ; and sould bs distributed 
among the share holders by way of dividend, 
If, however, i& was represented by ships, 
even though they were purohased at the end 
of theacoounting period, it would be profit 
employed in the business, 
i: Ав on the 31st Dacember 1918 it had not 
been so employed, it cannot be argued that it 
makes no differense so long as it was intend. 
ed to be employed. The Act does not say 
that profits interdad to bs employed in the 
busiuess san be treated as capital We have 
not got the caleulations before us on whieh 
the Oolleator oame to the conolusion that the 
sapital at the end of the assounting period 
was twenty-four lao, but the best adviee С 
oan give the petitioners is that they should 
ask the Oollestoror the Chief Revenue Áutho- 
rity to re-eonsider its decision, and, instead 
of adopting an absolutely impossible attitude 
in ealeulating the capital, to statisfy him by 
proper acaounting methods what amount of 
the assumulated pr.fts now represented by 
investments are .otually employed in the 
bgeiness. 

To‘my opinion, the Chief Bevenue Authority 
bad reasonable grounds for being satisfied that 
it was unnecessary to refer to the High Court 
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© a 
the questions whioh fad arisen with regard 
to ths interpretation of the Aat and the Rule 
Should ba disoharged with costs, 

Fawosrr, J.—I agree that it has not been 
shown to be “oloarly insumbant on" the Chief 
Ravenus-Authority to refer the questions 
mentiined in this petition under sestion 51 
of the Indian Ineome Tax Ast, 1918, and that 
the Rule should ba discharged with costs. 

The words ‘employed inthe basiness” in 
the pravis to rule 1 of Sshedule ЇЇ to tha 
Exoass Profits Duty Aot, 1919, prima facie 
bear their natural meaning of "aotually em- 
ployed in the business", and eannot properly 
bo eonstrued as if the words were "employed 
or intendsd to be employed in the business.” 
If the latter had been intended, they would 
presumably have been used, just as they are 
used in Sshedale D, Cases I and LI, rule 3 (f) 
of the English Insome Tax Ast, 1918, which 
врэвібев "any sum employed or iniendel tobe 
employed as eapital in such trade profes. 
sion, employment or vosation.” : 

Inmy opinion, the interpreiation put on 
the proviso by the Chief Revenue Authority 
is eorrest, and ha had raasonable grounds for 
being satisfied that 16 was uunesessary to 
make the referenee to the High Court, which 
the petitioners asked for. 


Rule discharged. 
SIND JUDICIAL COMMISSIONER’S 
COURT. 
Sgooxp Civin Apesit No. 10 or 1917. 
February 27, 1920. 
Present: —Mr. Fa«oott, J. C. and 
Mr. Kemp, A.J. C. 

Seth GIDASING CHiMANSING акр 
OP4XRS—DEFANDANT4— ÁPPELLANTS 
versus 
BIKHCHAND BHOJRAJ—PLAINTIFF 
— RESPONDENT. 

Partnership —Sub-partuer, right of, to sue partner for 
accounts, 


A suit by a sub-partner for an account of the 
partnership is maintainable against his partner, and 
he must accept the accounts in the main partnership 
as settled between the partners of” that partnership, 
unles8 he can show that the accounts have been taken 
Lp. vo8 col 2] 

Appesl trom the uearee of the Assistant 


Judge, Sukkur. 
Mr, Sri rishenias Н. Lula, for the Appel. 


lants, e 
Mr, Kimatrat Bhojraj, for the Respondent, 
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JUDGMENT, 

¥Fawcatt, J. C, —In 1909 a partnership was 
entered into between one Ohimansing and 
his son Narainsing with some other persons 
for carrying out Government contrasts. It 
has been held by both the lower Courts that 
the plaintiff-respondent was a sub partner 
of Chimansing and Narainsing. Under the 
main partnership agreement, the partnership 
was due to terminate on the 30th of June 
1911, and (as shown by the judgment 
whish has been admitted in evidence in 
the appeal as Exhibit 11) has been held 
to have actually terminated on the 30th of 
Mareh 1911. Plaintiff-respondent filed а 
guit in 1912 against Narainsing and the 
legal representatives of Chimansing, elaiming 
acsounts on the basis of his being their 
sub-partner, In this suit he also impleaded 
the other main partners. Objection was taken 
to their being joined in this suit and it 
was also contended that the suit was pre- 
mature. The Trial Judge held that the 
other partners were not necessary parties 
in the suit, but -there was no objection to 
their being joined, andthat this was desir- 
able in their interests, so that the main 
partnership acsounts sould be enquired into 
in their presence. He also held that the suit 
was not premature, Accordingly, he passed a 
preliminary deoree deslaring the plaintiff 
to be entitled to take acsounts and to 
receive his share out of the share belonging 
to Narainsing and Chimansing. On appeal 
to the Distriet Court, the Assistant Judge 
held that the suit was not premature but 
that the suit lay against plaintiff's own 
partner and not against any of the other 
partners of the main partnership. He, asoord- 
ingly, modified the lower Court's decree by 
expunging the names of those defendants 
frora it. 

In this second appeal, two points have been 
taken, The first is that, until the aesounts 
of the main partnership are settled, the 
plaintiff has no cause of action against the 
appellants in‘regard to the sub partner- 
ship. The law fn regard to а case like 
the present is dealt with in ^ Ohidam. 
baram Оћеіу v. Karuthan Ohetty (1). І agree 
with the view there teken that, there being 
nothing in the Indian COontraot деб on 
this subjest, we should have regard to the 

(1) 84 Ind, Cas, 648; (1916) 2 M, W. N. 18; 4 L. W. 
10; 20 M, T, 184, 
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law eontained in saction 31 of the English 
Partnership Ast. It was urged that the ses- 
tion did not sover the ease of a sub partner 
like the plaintiff, but only the ease of an 
assignee of a share ina partnership. Bata 
sub partner is, in fast, an assignee of a share 
in the partnership; In this particular бане 
the plaintiff is .the assignee of a 6-pie share 
out of the appellant’s share of Re. 1-1.3, 
and there ie, in my opinion, no ground for 


distinguishing the ease ofa sub.partner from - 


that of an assignee, as the Judge did in the 
lower Appellate Court.  Assordingly, it 
follows that the plaintiff is entitled only 
to receive the share of profits to which the 
appellants are entitled in the main part- 
nership aesountse, and that he must assept 
the aesount of profits agreed to by the 
partners. Also, as laid down in enb-sestion 
(2) cf that sestion, in the ease of dissolution 
of partnership, heis entitled to reseive his 
share of the partnership assets to whieh the 
assigning partner is entitled as between him 
and the other partners and, for the purpose of 
ascertaining that share, to an asoount ав from 
the date of the dissolution. The present 
suit was filed after the partnership was 
dissolved, whether that date be taken as the 
30th Marsh 1911 or 30th June 1911 ; and he 
has olearly under the provisione, as I have 
referred to, & sause of astion for an aseount 
as against the appellants. J, therefore, 
agree with the view taken by the lower Court 
that the suit is not premature, 

The segond point raised was that, as a 
sub partner, he must accept the assounts in 
the main partnership as settled between the 
partners of that partnership unless he ean 
show that the assounts have been taken 
wrongly or mala file. Thisoontention is, in 
my opinion, correst. It follows from the 
provisions of section 31 of the English 
Partnership Act and the English sagen on the 
subjest, which are sited in the eas» of Ол: азл. 
baram Cheity v. Karuthan Ohetty (1), already 
mentioned, The decree whieh has been given to 
the plaintiff respondent does not: specifically 
limit his right to an aesount so as to conform 
with the law just mentioned. I would, there. 
fore, vary the desree by adding a clause that, if 
the main partnership assounts have been 
taken in either of the suits pending in regard 
to them or have been otherwise settled, the 
amount fcr which appellants are held to be 
entitled in those ageounts will have to he 
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asaepted by the plaintiff-respondent, unless he 
ean prove that the &seounts have been taken 
or settled wrongly or mala fide. But I do 
not mean, he nesessarily should wait until the 
main partnership assounts are settled, for the 
plaintiff-respondent вап no doubt adduce eyi- 
dense in regard to the share of the appellants. 

A third point whieh has been referred 
to in the arguments, is the date on which 
the main partnership should be deemed to 
have terminated for the purpose of the 
sosount to which the plaintiff.respondent is 
entitled. On the one hand, it is urged 
that it has been held to bs the 30th Mareh 
1911, and, on the other, that this was an 
arrangement not binding upon the plaintiff- 
respondent, who besame a sub-partner of 
the appellants on the understanding that 
the partnership would extend to 30th of 
Jane 1911, For the purpose of preventing 
any farther litigation on this point, we 
think it desirable to say that we see no 
reason ` to interfere with the finding of 
both the lower Courts that, so far as the 
plaintiff is вопвегпей, the partnership should 
be taken as dissolved on the 30th of June 
1911, although another date has been 
воверќей in the suits about the main partner. 
ship assounts, That date, no doubt, is 
eorreot on the particular fasts, but at the 
same time it is based on а technieality 
rather than on any actual slosing of the 
partnership, and we do not think that the 
plaintiff respondent should be prejudiced 
thereby in the aoesount to whieh, subject to 
the limitation I have mentioned, he is entitled. 

In the, sircumstanses of the case, we 
allow appellants 1/3rd of their eosts from the 
respondent, and respondent 2/3rds of his sosts 
from thè appellants. . 

Kemp, A. J. O. —This is an appeal against 
the lower Appellate Court's deeres in favour 
of the plaintiff respondent in а suit filed by 
him as sub partner against his partner 
and his partner’s partners. The suit arose 
under the following cirsumstanses : 

There were three groups of main partners, 
Chimansing and his son Naraiusing, Assudo- 
mal and his son Fatehehand, and Hassanand 
and Dawan Wadhumsl. The main partner- 
ship Was entered into on the 23th August 1909 
foren period to end on the 30th June 1911. 
The Gub-partnership agreement was between 
the plaintiff and the Ist group of main part- 
ners, Ohimaysing and Narainsing, and the 
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plaintiff brought his suit in 1912 impleading 
all the partners of the main partnership, 

Now it is not, to my mind, elear from the 
pleadings exactly, whether, the plaintiff asked 
the Court to take the main partnership as- 
counts or whether he was asking that those 
ascounts should be taken merely'as in- 
cidental to an nesount between himself and 
his own partner. But having regard to the 
laxity with whioh pleadings in the Mufassil 
are very often drawn, Iam willing to infer 
from these particular pleadings that what 
the plaintiff sought was an aceount against 
his own partner’ and, with the view of 
taking that assount, he required his own 
partner should render an aesount of the main 
partnership. That being so, there is nothing, 
to my mind, whieh preventa ‘a snb-partner 
suing his own partieular partner for an necount. 

Then, it is contended that that account 
should be taken as of the 30th Mareh 1911 
on which date the main partners entered 
into an agreement to sontinue their partner- 
ship upto the 30th Jane 1914, Ваё the 
plaintiffs answer to this contention is to 
my mind oorrest, vie, that his agreement 
with his own immediate partner was that 
the sub-partnership should sontinue until 
the 30th June 1911, and his own partner 
eannot by any arrangement with the 
partners in the main partnership affest the 
plaintiff's rights. Moreover, I doubt very 
mush whether there was an interruption of 
the main partnership on the 30th Mareh 
1911. It is doubtful if what took plase 
on that date eannot be regarded merely as 
& eontinuation of the original partnership 
with an agreement to extend it for a period 
beyond the date when the main partners 
had previously agreed that it Should termi- 
nate. i 

I, therefore, agrea with the order proposed 
by my learned brother. 

Decree varied, 
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CALCUTTA HIGH COURT. 
Oriatnat Orvis Suir No, 1754 or 1919. 
April 14, 1920. 
Present: —Mr. Justice Rankin, 
D. E. D. J. EZRA-—PrLAINTIFF 
tersus я, 


J. E, GUBBAY—Darenpanr. 
Civil Procedure Code (Асі V of 1908), О ХХг, 
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ry, 97, O0— Decree for possession — Decree-holder 
resisted in obtaining possession —Bub-ienant of judg- 
ment-debtor, claiming possessión—Deecree-holder, ve. 
medy of. E fa gece 


G. obtained from E & lease of certain premises, 
one of the conditions of the lease being that the 
lessee could not sub.let without the consent of 
the lessor. Contrary to these terms, G. sub-let the 
premises to 17, whereupon E. brought a suit for 
possession against G. and obtained a-decree, In 
attempting to obtain possession Е. was resisted by 
W and he thereupon applied under Order XXI, 
rule 97 of the Civil Procedure Code, complaining of 
the resistance. W. contended that he was in 
possession on his own account and that the decree 
could not be enforced against him in a summary 
procedure under Order KAL: 

Held, that as W.’s tenancy began before the suit 
for possession was instituted, H.'s remedy was by a 
suit against him. [p 971, col. 2.] 

An action for possession based upon forfeiture 
of a term should, for practical reasons, be brought 
against all persons in possession, including oon- 
structive possession, at the date of the suit, [р. 97], 
col, 2 ] 

Mr. А. A. Avetoom, for the Plaintiff. 


Mr. L. Р. E. Pugh, for the Respondent. 


JUDGMENT.— This suit was instituted 
on the 7th July 1919 by lessor against 
‘lessee for recovery of possession of certain 
premises upon the determination of the 
term by forfeiture for breach of conditions 
in the lease. The suit was aontested by 
the lessee unsussestfally, and an order for 
recovery of possession was made on léth 
Desember 1919, by which the lessee was 
given until the 29th February 1920, to 
make over possession, This not being done, 
an order, dated 12th March 1920, was 
obtained by the lessor diresting the Sheriff 
to put him into posession, The Sheriff, 
on the Sth April 1920, was obstructed in 
the exeoution of this order by a Мга. Wallace 
who is respondent to the present application 
made by the lessorbefore me as the Judge in 
Chambers. 


Mr. Pagb, who appears for Mra. Wallace, 
admits that his olíent holds as a tenant 
under the defendant in the suit, He does 
not file ary affidavit on her behalf; but 
he saya that she? was іп possession ав 
under terant before the suit was instituted 
and he indicates a desire to sontend, or 
ві leas a willingness to allego, (оз what 
grounds I -do not know) that the suit 
was collasive, Мг, Avosoom, for the lezsor, 
sontends that, tbough nót a party to the 
suit, Mrs, Wallage із bound by the deorep 
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whether her tenanoy began before or after 
aation brought, that she is in law- a privy 
though not & pariy, and her under-tenanoy 
has determined by the forfeiture of the 
lease, 

It is not absolutely nesessary to join as 
defendants all persons in possession: in 
some siroumstanses it may bs wrong and 
oppressive so to do: Geen v. Herring (1). 
The risk taken by omitting to join any 
sush person is the risk that after deeree 
he may set up a right to possession, 
independently of the lease which hag 
besome forfeited, whether by equity gainst 
the lessor or by other adverse title. This, 
however, is the extent of the risk and, 
apart from the Code, I should have по 
diffisulty in enforcing this decree against 
Mrs. Wallace, her estate ог interest having 
come to an end with the forfeiture of the 
lease [Minet v. Johnson (2)] and there being 
no tittle of evidence before me as to the action 
having been collusive. 

There is nothing, however, in the least 
paradoxisal in the suggestion that, in order 
to get an effestive right to asfual posses. 
sion through the Sheriff, a plaintiff muat 
make all persons defendants who were in 
possession at the date of his suit. This 
used to be the law in England, and there 
may well be speoial reasons in favour of 
insisting on thia rule in Jndia, I have 
to see what the Code provides. 


Mr. Pagh’s frst point ie, that the re- 
spondent comes within rule 36 of Order XXI 
and that tbe plaintiff has wrongly obtained 
the crder of 12th Maroh 19:0 under 
rule 35. I do not tbink there is anything 
wrong with the order. The rules in question 
are simply directed to the form of possea- 
sion whioh the Oourt wil give to а 
plaintiff. The righis established by any 
decree are established inter partes and are 
tlways liable to be denied by strangera 
alaiming an in'ereaó; but if the plaintiff 
has obtaired a deoree on the footing of 
whish he is entitled to actual possession 
and not merely to the form of poszession 
appropriate to a reversion expastant upon 
atothe:’s oscupansy right, au order made 


* 
(1) (1905^ 1 K В. 152; 74 L. J. K. B, 62; 02 1, f 
87; 58 W. R. 3826 Т L. В, 93. | 
(2) (1091) 68 L. Т. 507, 
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under rule 85 is not bad or void. The 
question is simply whether that order sun 
be enforced against -the person objecting 
to its operation. The answer to this 
question must, I think, be given as far as 
any summary proeedure is conserned, by 
looking first to rules 97,98 and 99 of 
the same Order. Rule 98 deals with two 
oaser, viz , where the obatruotion is oseasioned 
without just oanse, (1) by the judgment. 
debtor, (2) by some other person at his 
instigation. Rule $9 likewise deals with 
two cases of olaimants іп good faith: 


(1) persons slaiming on their own account, . 


(2) persons slaiming on вовоппё of some 
person other than the judgment. debtor. 

Now, I am certainly not satisfied that 
the respondent was asting at the. instigation 
of the lessee defendant against whom the 
deeree was passed, I cannot, therefore, aot 
under rule 98, 

As regards rule 99, if *"elaiming in good 
faith to be in possession” means “ віаішіре 
in good faith to have в right to be in posses- 
sion," I am not satisfied in the least of the 
respondent’s good faith. In the absense 
of any affidavit by her, and knowing that 
she bolds under the lessee, 1 think the 
suggestion that the suit was collusive points 
rather to bad faith than good. If, however, 
the words eited are satisfied by ker being 
able to say truly that she is in possession ав 
a matter of fast, I have no donbt of this nor 
is it contested; it is indeed admitted that she 
was in posression as an under-tenant in 
Dasember 1919 at the time of the trial. 

Now, in my opinion, rule 101, whieh deals 
with exactly the same clase of person ав 
rule £9, but deals with that elass after and 
not before dispossession by the Sheriff, shows 
that the latter meaning of the words in 
rule 99 is the eorrest one. The Court bas 
only to be satisfied that the respondent was 
in possession on her own account and it 
will restore her even after dispossession, 

The only question whioh remains, ко far 
as I бап see, is whether this construction 
must be abandoned on the ground that it 
gives no meaning to the final words of the 
first clause of rule 35. In view of rale 102, 
aod of the fast that persons taking an 
intereat pendente 1.ів dre persons "bourd by 
the déoree"', this objestion fells to the 
ground. No donbt the draftsmanship of 
the Order is defeetive even fas regards 
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them, for sash persons are not necessarily 
within rule 98 since they not always aot 
at the instigation of the ^" jodgment- 
debtor". This. trouble, however, does not 
arise at present, š 

The result ie that, in my view, an aotion 
for possession based upon forfeiture of a 
term should, for practica] reasons, be brought 
against all persons in possession [ineluding 
constructive possession, which seems to be 
covered by rule t9, Mancharam v. Fakirchand 
(3)), at the date of the suit: not that the 
suit is necessarily defestive otherwise, but 
beeause the decree will be diffisul& to enforee 
under the Court. 

Unless, therefore, Mr. Avetoom desires 
to contend that the respondent’s tenanay 
began after the suit was instituted, I must 
make an order under rule 99 dismissing 
the plaintifi’s applisation, and must leave 
him to his remedy by a suit against the 
respondent, Mr, Avetoom disolaiming thia 
desire, I make the order under rule 99 with 
вові, 

Application dismissed, 


(3) 25 В. 478; 8 Bom. І, В. 58, 





SIND JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Civin Appaa No, 8 or 1917, 
Marah 18, 1920. А 
Fresent:—Mr, Faweett, J. O., and 
Mr. Kennedy, A. J. О. 
TULSIDAS DULOMAL —A»rPELLANT 
tersus 
WADERO ALLAHBUK KHAN AND OTHERS 
— Ber PONDENTS. 
Limitation Act (IX of 1908 , Sch. I, Art, 6' —Suit 
to recover defendant's share of money expended in 
clearing canal—Limitation applicable. 


A private arbitration award gorovided, among 
other things, for the clearance of a canal by P, 
who was to recover from JD. в certain share of the 
cost at the time of beginning the work Р. cleared 
*the canal and bronght the present suit to recover 
from D. his share of the sums spent in such 
clearance in six years The question was as to 
what period of limitation was applicable to , the 
suit; 

Held, that the period of limitation contained in 
Article 61, Schedule Ito the Limitation Act applied 
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to the suit, as the money that represented D.'s share 
of the olearance expenses was clearly money paid 
by P. for D, [p. 978, col. 2.] 


Appeal from the desres of the Assistant 
Judge, Sukkur. 
. Mr. Tolasing Khushalsing, for the Appel. 
lant. * 

Mr. Hirdaram Mewaram, for Respondents 


Nos. 1 to 5. 
JUDGMENT. 

Fawcerr, J.C.—In this сазе a desree was 
passed on a private arbitration award, under 
whiah sertain properties were divided batween 
the parties, and it was provided, amongst 
other things, that tha elearanse of a sanal, 
ealled Gulwah, would be offeated by the 
plaintiffs-respondents who would resover a 
14-annas, 7.pies shara of the eost out of a 
total of 16-annas from the defendants at the 
time of beginning the work. The plaintiffs 
alleged that they had effested the slearanse 
in assordansa with the provision of this 
decres from 1903 to 1913. and olaimed 
Rs, 8,000 as représenting the defendant's share 
of the sost less Rs. 30 eredited to the defend- 
ants for а eertain item due to them, The 
Trial Court awarded them Rs. 577.5-10 dis- 
allowing all items ineurred before 29:h May 
1914, the date of joining the third plainitiff, 
ав time- barred under Artisle 61 of the Limi- 
tation Aet, and some of the later items as 
either not being sufüsiently proved or not 
baing propsrly debitable to the defendants. 
The Assistant Judge, Sukkur, on appeal 
from this desision, held that Artiele 61 of the 
Limitation Act did not apply to the oase, 
and that there being no other spesifie Artiole 
applicable, the suit was governed by the six 
. years’ rule under Artiele 120. Ansordingly, 
he allowed the plaintiffs proved items from 
29th May 1908, but eoneurred with the lower 
Court in its disallowing certain items subse- 
quent to the 29th May 1911. 

Defendants appeal from this desision, on the 
ground that the lower Appellate Court erred 
in not holding that the items. prior to 29th 
May 1911 are time- barred. ^Mr, Tolasing 
in support of tle appeal has urged that 
Article 61 applies or in the slternative 
Article 113, 115 or 65 is applisable. As 
regards the latter eontention, [ agree with 
the view taken iù Somjimal v. Tlomal (4), 
that a suit for recovery of money due under 
an award is not a suit for specific performansa 


(1) 19 Ind, бая. 376; 6 S, L. В. 148. 


of a contrast or for sompeusation for breash 
of contrasts within the meaning of Artislos 
113, 115 and 116; and this sonoelusion also 
disposes of Artisle 65, whieh ralates to a suit 
for compensation for breash of а ogrtain 
promise. 

The only question, therefore, is whether 
Artisle 61 applies in the present ease. Оа 
this point it seems to me that the desision in 
Sri Raman Lalji Mahirai vw. Gopal Lalji 
Maharaj (2) is one whiah strongly supports 
thai contention. In that sasa the plaintiff 
and the defendants were liable in equal 
moieties for the expenses of a temole, and 
the plaintiff, alleging that ha had paid more 
than his share of ex pea333, sued the other for 
ilie balanae, in exaess of the moiety for whish 
he was liable. It was held that Article 61 
applied. Another ease that I think supports 
the sontention is that of SuSkamont Ohaudh. 
runt v. Ishan Ohunder Roy (3), In that oase 
plaintiff and defendant were $2 owners of Jand 
subjest to the payment of reut, and the owner 
ofthe rent obtained desrees for & largo sum 
in arrears and the plaintiff, in order to save 
the estate from sale, paid off the olaim of the 
desree- holder and then sued the defendant for 
sontribution to the extent of defendants’ 
share in the estate. The Indian Courts 
applied Ártisle 61 and on appeal the Privy 
Oounoil, without discussion, assumed that the 
Artiole applieable was 61. In the arguments 
the ruling in Sri Raman Lal? Maharaj v, 
Gopal Lalji Maharaj (2) was sited before 
their Lordships, and though they gave no 
definite decision on the point, yet the ease does 
show, at any rate, that they saw no obvious 
reason for holding Artiele 61 to be inapplia- 
able. There are also various other deoisiona of 
the High Courts, in whish this Artisle has been 
held to be applieable to suits for sontribatior, 
and it may be noted that in this ease wa are 
not soneerned with the question whether an 
involantary pay ment comes undar this Artisle, 
or whether it appliea to а ease where the 
amount is resovered by the sale of the plaint- 
iff’s property instead of being direstly paid 
by the plaintiff. The words “for money 
payable to the plaintiff for money paid for 


‘the defendant" ага very wide, and prima 


facis I вап see no reason for holding that 


eu 19 A. 244; A. W.N. (1327) 43; 9 Ind. Dec? 
(м. в 8.) 160. 

(8) 25 O. 841; 26 I. A. 95; 2 О, W. N. 402; 7 Sar. 
P. 0, J, 294; 18 Ind, Dec, (x. в.) 550, 
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they do not воуег a oase like the present. 
Mr. Hirdaram for the respondents cited the 
ease of Viswanadha Vita Kumara Bangaroo v. 
R. G. Orr (4), as being against the appellant’s 
eontention. “That was a oase where the 
plaintifs had executed sertain necessary 
repairs toa tank whieh irrigated their lands 
and the defendants’ Jands and also the landa 
of other persons. After completing the 
repairs they filed a suit for contribution 
against the defendante, relying on seetion 70 
of the Contrast Aet. 16 was held there that 
Arliele 120 and rot Article 61 of the Limita- 
tion Ast was applicable to the ease. But it 
would reem from tbe judgment that that 
view was mainly based on the faet that it is 
an essential part of the cause of action under 
section 70 of the Contract Aot that the defend- 
ants shall have reeeived a benefit from what 
the plaintiffs have done. Mr, Justice Oldfield 
in his judgment points ont that in aertain 
eases where the benefit ia immediate, the ease 
вап fall under Artiele 6], but distinguishea 
the ease where the benefit will only aries at a 
subsequent stage, and the plaintiffs’ eause 
of astion will not be eomplete until the sub- 
aequent stage is reached., In the present 
саке the award vests a right of resovery in 
the plaintiffs at the time of the beginning of 
the work, and, therefore, any payment made 
by them after the beginning of the work 
ean clearly be held to be a payment made 
во far the defendants’. share is eonserned for 
the defendants; and the elaim is based on the 
defendants’ liability under the award deoree 
and not on the application of the provisions 
of seation 70 of the Contrast Aet. Therefore, 
I do not think that the ruling 1 have just 
mentioned is good authority for holding that 
Article 61 does not apply. The Assistant 
Judge in his judgment gives two reasons for 
esying Artiele 61 eannot apply. Не says 
" firstly, the sauze of action is not merely that 
the plaintiffs have paid this money for the 
defendants under sireumstances from which 
the liability to re pay arices without regard 
to any prior agreement, but that both the 
right to ineur the experses and the right to 
recover a oertain share of them aroge undera 
deerce, Т sannot myself understand why. the 
foot that the liability of the defendants arides 
under a deeree should prevent the applieation 
* *f Article 61 exeept, of eouree, so far {the 


(4) 45 Ind. Cas. 76. 
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ease might, therefore, fall under Artiele 99. 
But in eases where Artiole 99 does not apply, 
then 1 ean see no sufficient reason for not 
applying the general Article 61. Noc is 
there anything in this Artisle whioh says that 
the liability to re-pay should arise without 
regard to any prior agreement. It. seema to 
me that the ordinary case under Artiele 61 
would be the result of some prior agreement, 
No authority in support of this view waa 
brought to our notiee in the arguments. 

The sesond reason that he gives is that, "if 
Artiele 61 were applicable tbe limitation 
period would begin to run from the date of 
payment whereas in the present ease the 
time for reeovering the money has been fixed 
by the desree to be that when the slearance 
work is begun." This was supported by Mr. 
Hirdaram, but I agree with Mr, Tolasing that 
the faot that a different time is fixed in the 
award for the liability sommensing to the 
time fixed in Artiele 61 for the period of limita. 
tion beginning to run is quite immaterial. The 
main factor of importanes in desiding whether 
a partioular suit falls under a partieular 
Article of the Limitation Aot is, the deserip- 
tion of the suit in the first eolumn of the 
First Sehedule, and the deseription of the time 
from whieh the period begins torun in the 
third eolumn eould at most be an ancillary aid 
to the eonstruetion of the first eolumn. Here 
the third eolumn adds nothing to the deserip- 
tion in the first column that affects its eon- 
struction. In the  eireumetanees of the 
present case, I think thatthe money that 
represented the defendants share of the 
elearance expenses was elearly money paid by 
the plaintiffs for the defendants, and I think 
а Trial Court was right in applying Artiole 

I would, therefore, reverse the lower 
Appellate Court's deoree and restore that of 
the Subordinate Judge of Shikerpur with 
eosts throughout. 


Kenxepy, A, J. 0.—I agree. 


e Decree reversed, 


^ 
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OALCUTTA HIGH COURT. 
APPEAL FROM OxiainaL Decree No, 275 
or 1918, 

- Maroh 15, 1920. 

Present: —Justiee Sir Ernest Fletoher, KT., 
and Mr, Justice Ghose. 
.SAROJINI DASI— APPELLANT 
Versus 


RAJLAKSHMIU DASI—Responpenr, 
Probate and Administration Act (V of 1831), s. 16 
— Will, proceedings to establish, validity of— Executor, 
general citation to—Non-appearance of executor— 
Special citation — Letlers of Administration—Procedure 
—Ewecutor, when can renounce ewecutorship. 


Where in proceedings to establish a Will, a general 
citation is issued to the executor named in the 
Will to attend and watch the proceedings, and he 
fails so to attend, and the validity of the Will is 
established, the Court ought to issue a special 
citation under section 16 of the Probate and Ad- 
ministration Act to the executor, and, in the event 
- ofhis renouncing or failing to accept the executor- 
ship within the time limited for the acceptance 
“or refusal thereof, to issue Letters of Administra- 
tion with a copy of the Willannexed. [p. 974, col. 2; 


p. 975, col. L] | 
An executor is nob bound to renounce his executor- 
ship until the validity of the Willis established. 


[p. 975, col. 1.] 

Appeal against the deoree of the Additional 

District Judge, Dacsa, dated July 29th, 
918. 

: Dr. Sarat Ohandra Basak and Babu 

Nabadwip Ohandra Saha, for the Appellants. 

Babua Upendra Lal Roy and Jitendra 
Ооотат Sen Gupta, for the Respondent. 

1 JUDGMENT. 

Frercaur, J.— This is au appeal preferred 
by the objestors against the judgment of the 
learned Additional District Judge of Dasea, 
dated the 19th July 1918, diresting Letters 
of Administration with a вору of the Will 
annexed of one Rebati Mohan Saha Biswas 
to issue to the petitioner, Dr. Basak, who 
appears for the appellants, with his snstomary 
fairness admits that, baving regard to the 
opinion of the learned Judge expressed in bis 
judgment with reference to the oral 
avidense, it would not be possible for bim to 
challenge the findings arrived at by the Court 
below. That is ob¥iously so. The Judge had 
the opportunity of seeing the witnesses and 
examining their demeanour and, on a 
sonsideration of the fasts, he arrived ata 
definite conclusion as to the oredibility of 
the witnesses. That finding sannot be 
displaced, Butthe point'that has been raised 
in support of the appeal is this; there was 
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an executor named in the Will. The general 
citation went to the executor to be made a 
party to the proceedings. He did mot 
appear. Bnat still he was-a party to the 
proceedings and the Will has been established, 
Now, the executor would strictly, in the 
first place, be the person to obtain Probate of 
the Willunder the law. Ínthis вазе, Letters 
of Administration with а вору of the Will 
annexed have been directed to issue to the 
respondent, The question that we have got 
to oonaider is— [в the course adopted а 
right one?” Now, ssotion 15 of the Probate 
ani Administration Aot provides that 
Letters of Administration in a вазе like this 
shall not ba granted to any other person 
until a oitation has been issuzd calling 
upon the executor to acsept or renounse his 
exesutorship, Sestion l7 provides the manner 
in whish the renunoiation of the  exesutor- 
ship isto be made. Seation 18 provides 
that, if the excoutor renounee or fail to 
accept the exeoeutorship within the time 
limited forthe asseptanse or refusal thereof, 
the Will may ba proved and Letters of Ad- 
ministration with a оору of the Will annexed 
may Бе granted to the person who would 
be entitled to administration in ease of intes- 
tacy, It is not denied in this case that, up to 
the present, no spesial citation, such as is 
mentioned in sestion 16 of the Probate and 
Administration Aet, has been issued. The 
citation issued on the exeoutor was the ordi. 
nary citation to attend and watch the pro. 
seedings. The Will has been established in 
his presence, but the citation under seotion 
16 has поб issued. Now, what is to be done 
in a case like this? It is quite clear that the 
Judge was wrong in issuing Letters of 
Administration with a вору of the Will 
annexed, besause heasted with clear dis. 
regard to the provisions of gestion 16 of 
the Probate and Administration Ast. The 
point evidently was raised before the 
learned Judge, basause it appears in his 
judgment and the remark that the learned 
Judge made thereon, was that he dealined 
to consider the point in the вазе, Wa have 
to consider it and if seems to me that we 
ought to set aside the grant of Letters of 
Administration with the Willaunexed, What 
ought now to be done is бліз: the executom 
was nirty to the prosseliazs estvbiisntng 
the Wil. The Will was olearly established 
in the presence of the parties, and, amongat 


Vol, LX] 
“MASIHUNISSA €, KANIZ SUGHRA, 


others, the exeoutor was served with a 
general aitation to attend and wateh the 
proceedings as а party to the suit, so 
the validity of the Will is established. It 
is quite olear that, unless and until the 
validity of the Will was established, the 
executor was not bound to accept or renounce 
his exesutorship. He oonld- not be som- 
pelled.to say whether he would accept or 
renounce the executorship until the Will was 
established. Bat onse the Will was estab- 
lished, the executor is now bound to accept or 
renounce his exeontorship. The proper order 
would be to set aside so much of the order 
of the Court below as directs the issue of 
Letters of Administration in respeot of the 
estate of the deceased with a оору of the 
Will annexed and in lieu thereof direst that 
Court to issue a special oitation to the 
executor named in the Will as mentioned in 
seotion 16 of the Probate and Administra» 
tion Aot and, in the event of the executor 
renouncing or failing to assept the exeoutor- 
ship within the time limited for the aocept- 
ance or refusal thereof, to issus Letters of 
Administration with a вору of the Will 
annexed to the present respondent, Rajlak- 
shmi Dasi. 


The only other question that we have got 
to deal with in this ease is the question of 
costa. 16 is quite elear that the appellants 
were compelled to come here, They have 
got an interest in seeing that the exeontor- 
ship is entrusted to the person the testator 
selected. Moreover, the point raised in the 
appeal was raised before the learned Judge of 
the Court below and pressed on him; but the 
learned Judge said that be deolined to sonsi. 
der it. Therefore, the appellants were som- 
pelled to prefer this appeal. In these oir- 
coumstances, I am of opinion that both parties 
are entitled to reaover their oosts in this 
appeal out of the estate of the deceased. As 
regards the soste of the Court below, we see 
no reason to disturb the order made by the 
learned Distrist Judge. 


Guosz, J.—1 agree. 
Oase remanded, 
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ALLAHABAD HIGH COURT. 
Finst APPEAL FROM Окркв No. 91 
or 152. 
December 2:, 1920. 
Present ;—Mr. Justico Piggott and 
Mr, Justice Walsh. 
Musammat MASIHUNNISSA AND OTHERS 
— DEFENDANTS — APPELLANTS 
versus 
Мизптто KANIZ SUGHRA— 


PL-IN1IFF ~ RESPONDENT, 

Civil Procedure Code Act V of 19081, s. 105 (2) 
О ХІІ, тт %8, 95, 4 —Appeal, second—Remand by 
Single Judge under т 23—Remand order, no appeal 
against—Order, correctness of, whether can be ques. 
tioned at later stage—Remand underr. 25— Appeal 
coming before different Judge or Bench—Order, whe- 
ther binding, 


Where in a second appeal a party submits to 
an order of remand made by а Single sudge of a 
High tourt, under Order XLI, rule 28, Civil Pro. 
cedure Code, from which an appeal lies he cannot 
dispute its correctness at а later stage of the appeal, 
Tp. 976, col. 2.] 

Where, however, a Judge of a High Court has 
remitted issues under Order XL], rule 2», of the t ivil 
Procedure Code, and the appeal subsequently comes 
up fordisposal before another Judge, or Bench of 
ihe Court differently constituted, the Bonch which 
is seized of the appeal, and on which the law casts 
the burden of finally disposing of the same is not 
bound by the order remitting the issues, and may 
consider whether the order was a proper one, and, 
if it comes tothe conclusion thatit is not, 16 can 
ignore the findings on the remanded issues and 
any evidence which may have been taken after the 
order remitting the said issues. [p. 970, cols. 1 & 2] 

First appeal from the order of the Subordi- 
nate Judge, Saharanpore, dated the 8th of 
Marsh 12z0. 

Mr. Ibni.Ahmad, for the Appellants, 

Mr. 8. 4, Haidar, for the Respondent, 

JUDGMENT.— The plaintiff in this suse 
sued for possession over & half share in a 
certain house. The defendants pleaded that, 
whether or not the plaintiff had a good title, 
neither she nor the  transferors from 
whom she claimed had been in posses. 
sion within 12 years of the institution of the 
suit. They further pleaded that they them. 
selves had been in adverse possession for 
more than 12 years prier to the institution 
of the suit. The first Court dismissed the 
suit as barred by limitation, and that finding 
was upheld by the Court of first appeal, 
Oc second appeala learned Judge of this 
Court held that the decision of the two 
Courts below had proseeded upon af errona- 


ous view of the law. Hetreated the finding 
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of the lower Appellate Court as amounting 
to nothing more than a finding that the 
plaintiff and her transferord had not basen 
in astual possession within 12 years of the 
institution of the suit, Ha held that it had 
not yet been determined whetbor the plaint- 
iff'rü transferors hai been ousted by the 
defendants so as to set limitation running 
in favour of the latter and against the 
plaintiff: and her transferors. On this view 


he set aside the desision of the lower 


Appellate Court and remanded the case to 
that Court under Order: XLI, rule 23, of 
the Code of Civil Prosedure, for a decision 
on the merits. The lower Appellate Court 
has now recorded a finding that the defend- 
ants have failed to prove ouster, i.e., the 
defendants have not satisfied the lower Ар» 
pellate Court that their possession had bssome 
adverse to that of 
more than 12 years prior to the institution of 
this suit. Upon this finding the lower Appel- 
late Court has set aside the desree of the 
Trial Court and has once more passed an 
order of remand under Order XLI, rule 


23, of the Civil Prosedure Code, diresting: 


the Trial Court to dispose of the suit on the 
merits, the issue of limitation being finally 
determined in favour of the plaintiff, The 
appeal before us is against this order of 
remand. The firat point taken is, that the 
Court of first instaneo had found that the 
defendants had been in adverse possession 
and that this finding had been upheld by 
the lower Appellate Court before the second 
appeal to this Court was fled. In effest, 
we are asked to re sousider the correctness 
of the order of remand passed by the Single 
Judge of this Court when disposing of the 
. gesond appeal. There is authority for the 
proposition that, where a Judge of this 
Court has remitted issues under Order XLI, 
rule 25 of the Code of Civil Prosedure, 
and the appeal subsequently somes up for 
disposal before another Judge, or a Beneh 
of. this Court differently oonstituted, the 
Benoh whioh is seized of the appeal and 
on whieh the lawe casts the burden of finally 
disposing of the same is not bound by the 
order remitting the issues. 16 сап consider 
the question whether tbat order was a 
proper one and, if it somes to the conclusion 
that that order should never have been passed, 
it san ignore the findings on the remanded 
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bean taken after the order remitting the 
said issues, The reason for this is obvious. 
No appeal lies against the order remitting 
issues, nor does that ortler dispose of the 
pending appeal, Consequently, the Tribunal 
whieh undertakes the responsibility of 
finally disposing of the appeal is 'seized of 
the entire ease and has jurisdistion to re- 
consider the propriety of an inter{m order, 
such as that remitting issues, passed by 
another Judge, or by a Benoh differently 
constituted, In the present case the Single 
Judge of this Court disposed of the appeal 
then pending before him finally by means 
of his order of remand, whish was not 
under Order XLI, rule 25, but under Order 
XLI, rule 23, of the Civil Proseddre Code. 
We have no responsibility for the result of 
thatappeal. The desision of the Single Judge 
of this Court sould have been challenged by 
appeal under the Letters Patent and was not eo 
shallenged. The prineiple laid down in sestion 
105, olause (2), of the Civil Prosedura Code, 
whioh prohibits a party, after submitting 
to an order of remand from whieh an appeal 
lay, from disputing its sorrestness at n 
later stage applies also to the ease now 
before us. We are satisfied that the appellant 
із not entitled to ohallenge the oorreatness 
of the order of remand passed by this Court 
on the sesond appeal. As the oase stands, 
this finding disposes of the appeal before 
us, Whatever may have happened previously 
the lower Appellate Court has now recorded 
a finding that adverse possession for 12 
years prior to the institution ОЁ the suit 
is not proved on behalf of the defendants. 
That is a finding of fast whieh  eannot 
be suesessfully impugned on any of the 
grounds taken in the memorandum of 
appeal before us. This appeal, therefore 
fails and we dismiss it aesordingly with 
sosta. <<" 


Appeal dismissed, 


Vol. LX] 
DASARATAY SINHA €. MAHAMULYA ASH, 


CALOUTTA HIGH COURT. 
ORIGINAL Civiu Suit No. 227 or 1917. 
Marah 17, 1920, 

Present: —Mr, Justice Rankin. 
DASARATHY SINHA —PrAINT.FF 
versus 
MAHAMULYA ASH— DEFENDANT, 


Insolvency —Bankrupt, wndischarged, after-acquived 
property of, title to—Stranger, right of, to dispute, 


Itis not open toa stranger to dispute, as against 
an undischarged bankrupt, his title to after-acquir- 
ed property, without alleging and proving that the 
Official Assignee has intervened. (p. 979, col. 1.] 


Mr. H. D. Bose, for the :Plaintiff, 
Mr. Avetoom, for the Defendant. 


JUDGMENT.—This is à suit brought in 
February 1917 by Dasarathy Sinha, who 
elaims to be entitled to an undivided eight. 
. annas interest in certain premises in Calcutta, 
known as No. 21, Harodhone Lane. The 
plaintiff's claim is made on these lines. He 
.BayS that these premises belonged at one 
time to a joint Hindu family of whieh Jitram 
Rakhit and Ramsabek Rakhit were the 
members, The plaintiff has set out the 
various steps in his title, but these do rot 
-sonsern the present question until we come 
down -to a sonveyanee, dated the Ist Decem- 
ber 1911, from one Srimanto Kumar Datt 
-to one  Joygopal Pal, It appears that 
Joygopal had & vesting order made against 
him on- two cosasions under the Indian 
Insolvenoy Ast, being the Imperial Statute 
11 & 12 Victorias, Chapter 21 of 1848. 
Aeeording to the admissions made by the 
plaintiff's witnesses, arid according to the 
. original documents produced, these orders 
were made on the following dates, the (first 
on the 2nd December 1899 and the seeond 
on-the.4th May 1505, It appears that, in 
the ease of neither insolvenoy, did Joygopal 
Pal get his final dissharge, though in the 
-firat insolveney he got an order for his per- 
sonal disebarge on the 5th June 16090, 
After his death, namely, on the 25th August 
1915, one Shahai Narain Pal took a sonvey- 
anoe of the premises in question from the 
administrator appointed by the Court to 
Joygopa] Pals estate. Shahai Narain Pal, 
aosording to the plaintiffs evidenae, was в 
meres benamidar fcr himself, and it appears 
that on fhe 26th May 1916, he exesnted a 
deed of xelinqnishment to the plaintiff, 
thereby vesting in the plaintiff all the rights 
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that accrued to the purchaser under the 
transaction of 25th August 1915. 

The defendant is sued gs a p3rjaa in 
possession of an interest in the premises 'in 
question, and, sosording to ths plaintiff's 
ease, the defendant is a purohaser of the 
interest that at one time belonged to one 
Ram Sabek Rakhit and afterwards to his 
adopted sop, Rajessur Rakhit, The issue- 
in the sase are, broadly speaking, the queas 
tion whether the plaintiff oan prova his 
title, and the question whether the plaintiff 
has bsen out of possession or the defendant 
in adverse possession for 12 years before the 
date of the institution of the suit. 

The defense, so far as the allegations in 
the plaint are sonserned, does not admit the 
various steps in title which the plaintiff has 
pleaded and ib also raises the question whether 
the transactions were fistitioue, but it does 
not in ару way expressly refer to the fast of 
either of the two insolyencies of Joygopal 
Pal. Those insolvenoies have apparently 
been brought to the notice of the defendant's 
advisers at a late stage, if not actually 
during the sondust of the plaintiff’s oase, 
In this state of things, at the end of the 
plaintifi’s evidence and after he has elosed 
his ease, Mr, Avetoom, for the defendant, 
takes the point that, in view of the fast of 
these insolvensies under tha Ast of 1848, it 
appears that Joygopal’s administrator had 
ро title whatsoever to convey ; that the title 
vested in the Offisial Aasignee, and that, 
therefore, the plaintiff's case should be dis- 
missed without calling upon the defendant, 
the ground being that the title has been 
Bhown to be vested insome one else aosord. 
ing ёо the plaintiff's evideneoe. 


I am going to consider this matter from 
two poiats of view. lam going to consider 
firat, whether I ought, at this stage, to stop 
the case and dismiss the plaintiff's suit. lf 
the answer to that question is in the negative, 
I will then proceed to consider what amend. 
mente, if any, I oughtto allow Mr. Avetoom's 
clients to introduee into their pleading. 


Now, the sestion of the Ast of 1848 upon 
whish the first question turns is sestion 7, 
and that sestion is one whish runs upon 
very well-known lines, or, more sorreotly, 
upon lines which, almost a hundred years 
ago, were very well-known in the Courts. 
The wording of it is as follows:— 


L 
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" That upon fling of any such petition as 
is aforesaid, it shall be lawful for the said 


Court and the said Court is hereby authoris:. 


ed and required to order that all the real and 
personal eatate and effests of such petitioner, 


whether within the territories within the’ 


limits of the Charter of the Hast India 
Company or without, except the wearing 
apparel, and all debts due 
to him and all the future estate, right, title, 
interest and trust of the said petitioner in 
or to any real or personal estate or effects 
within or without the said territories which 
Bush petitioner may purchase, or which may 


«+ + э + | 


revert, desaend, be devised or bequeathed, ог. 


eome to him, and all debts growing due to 
him before the Court shall have. made its 
order in the nature of & certificate as here. 
inafter mentioned, do vest in the Offisial 
Assignee for the time being of the said 
Court, and that all books ....in any way 
relating to such petitioner's estate and 
effeots in his possession or under his custody 
or sontro), shall be deposited with sush 
Assignee, and sush order shall be entered of 
record in the said Court and such... . and 
shall instantly and without any conveyance 
or assignment, vest all the real and personal 
estate, effects, and debts as aforesaid .... 
and shall hold and stand possessed of the 
same for the purposes andi n manner herein- 
after mentioned." 

It is quite true that, on the face of this 
seotion, what may be ‘called '  after-acquired 
property” is just as much, and apparently 
just as quickly, vested їп ће Official Assignee 
as is the property whish belongs to an 
insolvent at the moment when the bank. 
ruptsy sommenees. The words “shall in- 
stantly and without any sonveyanee or 
assignment” are direated to show that the 
older form of practise by which the Oom- 
missioner in Insolvency exeouted а deed of 
assignment in favour of Assignees is no 
longer to obtain under this Act of 1848, 
There is nodoubt, however, upon the autho- 
rities that, although on the fase of this seetion, 
"after-aequired property” and property 
aequired previous to insolveney appear to be 
on the same footing, there is in fast a sub- 
„stantial differense between the vesting in 
“one ease and the vesting in the other. That 
matter is now amply covered by authority, 
it is soneluded by the authority, first of 
all, of the Priyy Oouneil in the ease of 
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Moses Kerakoose v. Ben'amin Brooks (1) and 
by later authority in the ваве of Kristocomul 
Mitter v. Suresh Ohunder Deb (2), by the deoi- 
sion of Fatimabibi v, Fatimabibi (3) and the 
сане of Rowlandson v. Ohampion (4). All these. 
oases agree in this—that the reasoning laid 


- down in England in the саве о# Herbert v. 


Sayer (5), is applicable to the Aot whioh .I 
have now to eonstrue. That being so, the first 
point whish Mr, Bose takes is that, although 
in a ease as between the Official Assignee 
or his assigns and the insolvent or some one 
claiming under him, as having acquired a 
right in "after acquired property,” -there 
may be a question whether the full dostrine, 
afterwards more precisely formulated or 
developed in the ease of Oohen v. Mitchell 
(6), applies or does not apply to these 
transactions in Caleutta land, this muob at 
all events is oertain aud is unohallenged by 
any саве, 2072, that 16 is not a defense whioh 
a stranger san take as against an insolvent 


.or some one olaiming under him, to say that 


the right in question was the “ after acquired 
property "of an ingolvent and is vested in 
the Official Assignee unless he also oan 
plead and prove that the Offieial Assignee 
has intervened. The sase of Herbert v. ` 
Sayer (5), which I have referred to, has 
apparently been some times thought to go 
the whole length afterwards .оотегей by the 
desision of Cohen v. Mitchell (6), With that 
view I am not prepared to agree, but the 
exact point desided in Herbert v. Sayer. (5), 
is the point which Mr, Bose takes. Herbert 
v. Sayer.(5) was a decision as to the validity 
of a demurrer. The defendant in that саңа 
had taken a plea, viz, Plea No, 7, alleging. 
the prosesdings in bankruptey, the appoint- 
ment of the Official Assignee, the faot that 
the estate did not produce nor has as yet 


.produeed sufficient to pay off the oreditors; 


that the bill of exshange sued upon was 
endorsed to the plaintiff and the cause or 
causes of aotion thereon seerued to him 


СБа І. А. 339; 4 W. B. 61 (Р. 0 1 Suth. P, 
C. J. 426; 1 Sar. P. C. J. 778; 19 E. R, 559. 
„9 86. 556; 120. L. В, 258; "bw о, (х. в.) 


55%.) 16 В, 459; 5 Ind. Dec, (N. з.) 780. è e 
(4) 17 M. 21; 6 Ind. Deo, (м. в.) 14, ° 
(5) (1844) 5 Q. B. 965; 2 D. & L. 49; 13 L, J, 
B, 209; 8 Jur. 812; D & Mer, 723; 114 E. B. 1612, ^ 
(6) (1890) 25 Q. B. D. 262 at p. 266; 59 І. J, 9.:В, 
409; 63 L. T, 206; 88 W, Е. 651; 7 Morrell 207, 
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“after the said signing and writing of the 
last certificate, .In other words, what was 


pleaded is, that the, plaintiff was suing 
upon the after-asquired right of an 
insolvent, and that the insolyent, having 


no rights of his own, sould not maintain 
the astion. Now, the exact decision of the 
Court upon that matter was that the 
insolvent Had а good right except against 
-the Assignees and that, as the plea did 
_not state that they had, interfered, it- did 
not sontain a complete defenee. In other 
words, the Official Assignee himself and, 
of course, an assign from him may dispute 
the title whioh an insolvent has, or has 
purported to give, to his after-asquired 
property; no stranger may dispute that 
title exeept upon condition that he allege 
and prove that the Offieial Assignee has 
intervened. 

Now, that question is an entirely differ- 
ent question to the one which arises in 
connection with the dootrine of Ооћвп v. 
Mitchell (6). In connection with that 
dostring the questions that arise are, 
whether, at the time when 4hs insolvent 
purported to give the right, the Offisial 
Assignee had intervened or not, and 
whether the purehaser from the insolvent 
took for value andin good faith. It may or 
may not be, either in England or in India, 
that certain interests in land are not 
within the soope of the dostrine of Oohen 
v. Mitchell (6). То my mind, it is an- 
other proposition and one unsupported, so 
far as I know, by any authority, to say 
that the narrower rule in Herbert v. Sayer 
(5) is subjeot to any exosption in the case 
of land, Їп order that the rights given 
by the Statute in after-asquired pro- 
perty shall enura to oreditora only and 
shall not be used by strangers to en- 

+ large their own rights, any mere third 
person desiring to plead. the bankruptey 
as a defeot in the title which an insolvent 

. has purported to give to some one else in 
his after-acquired proparty, must show that 
the Official Assignee has intervaned. 
There may be—I think there are—other 
reasous for preventing this very spesial 
kind of just tertii from being mada to 
senva the ends of a stranger even in 
actions to which just terti? is in general a 

defenos, But the reason stated applies to in- 


forest in landas fully as to any other interests; 
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though it may well be that the reasons 
given in New Land Development Assoctation 
and Gray, In re (7) for exempting oertain 
interests in realty from the wider doctrine 
of Cohen v. Mitchell (6) were well-founded. 
The seope of that exemption has since Баеп 
narrowed: Clayton and Barclay's Contract, In re 
(8), Kent County Gas Light and Koke Oo. Ltd, 
In re (9) and its prinoiple doubted | Oficial 
Receiver v, Oooke (10)1; the exemption has 
finally been abolished by Statute so far as 
England ів вопвегпед, But, for my purpose, 
and with reference to the anthorities binding 
upon me, the important thing to notise is 
that in no one of the cases has the rule 
in Herbert v. Sayer (5) been relaxed, 
Rawlandcon wv. Ohampion (4), Bird vw. Phil. 
gott (11), Official Receiver v. Cooke (10) and 
London and County Oontracts Ltd, v, Tallack 
(12) are cases where the Offieial Assignee or 
a purohaser from him was one of the parties, 

On the first point, and for these reasons, 
it seeme to me that it would be wrong 
of me to dismiss the plaintiff's action at 
the end of his evidense, I treat this for 
ihe moment not as a matter of pleading 
but as & matter cf proof. There is not 
only no pleading before me, but there is 
no proof before me, that, at the date when 
ibis action was brought or indeed at any 
other date, the Official Assignee, in respeot 
of this property, No. 21, Harodhone Lane, 
had ever intervened at all. That being 
so, I cannot stop the oase at the 
end of the plaintiff's evidence, and I cannot 
now dismiss the astion. 

The action, therefore, must go on, and I 
have to sonsider Mr. Avetoom’s application 
for leave to amend, and it is nesessary for me 
to make up my mind as to what leave I 
propose to give. What I propose todo in 
that matter is this: I shall allow Mr, 
Avetoom by an amendment to raise the 
fact of each of those two insolvenoies, I 
shall allow him also to aver and give him 

(2) gen 2 Ch. 188; 61 L. J. Ch. 823; 66 L, Т, 401; 


40 W. R.2 
(8) (oos 2'Ch. 212; 64 L. J. Ch. 615; 18 В. 566, 
72 L. T. 764; 43 W. R. 649; 2 Manson 345; 69 J, P. 


489. . 
+ (9) (1909) 2 Ch. 195 p. 201; 78 L. J. Ch. 626; 100 L. 
T, 983; 16 Manson 185. 

(10) (1906) 2 Ch. 661; 76 І, J. Ch. 767; 13 Manson 


887. 

(11) (1900) 1 Oh. 822; 69 L. J. Oh. 487; 82 LT, 
110; 7 Manson 261. 

(12) (1903) 51 W. R. 408; 19 T, L. R. 156, 
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an opportunity of TES if be oan, that 
at any date down to the date of the bringing 
of this aotion, the Offisial Assignee had 
intervened, bat I will not allow avy amend- 
ment whioh allges an intervention by the 
Offisial Assignee after the date on whish 
this plaint was filed. My reason for that is, 
that if it is open still to the Offisial Assignee 
to claim the benefit of any judgment whiah 
the plaintiff may resover in this astion, it 
is muoh better that that should be done in 
separate proceedings, and it mayor may 
not be done in the Insalvency Court, but ару 
suoh olaim as that I am going to keep out 
of this action. It may well bethat as bə- 
tween the plaintiff aud the ОВ чаї Assignee 
there are by this time many complicated 
questions, While I shall allow these defend- 
anta to allege spesifisally and found upon 
Any intervention by the Official Assignee, 
before action brought, [am not going to 
allow this suit to be defeated by anything 
that the Official Assignee might do for the 
first time now. On those terms, if Mr. 
Avetoom’s slient produces in writing the 
amendment to the written statement whioh 
he proposes to make, I shall allow it, -So 
far as the plaintiff is concerned, if there are 
any matters which require вредїйө pleading 


after that, I shall be able to deal with that 


question later, 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Dacre No, 173 
or 1918. 
March 1, 1921. 
Present: —Mr, Justice Das and 
Mr, Justice Ross, 
RAMGULAM SAHU AND OTHERS— 
APPELLANTS 
versus 
DURGA PERSHAD-PrammrR — 7 
AND GAY A PERSHAD AND OTHERS — 
D&rFENDANTS— RESPONDENTS. 
Civil Procedure Code (Act V of 1903), О XXXII, 
r. 7-—Compromise—Minor—Hxpress approval of Court, 
whether necessary. 


The sanction of Lhe Court to a cumpromiys on 
half of minors cannot bo inferred merely from 
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the facts that the petition of compromise gave 
notice to the Court that the interests of tha minccs 
were intended to be affected by the compromise, 
and that the Court passed a decree in accordance 
with the compromise, [p, 938, col. 2.] 

The attentipn of the Court must expressly be 
drawn to the fact that the minors’ interests are 
affected by the compromise and the approval of the 
Court muat be obtained. [р 98, cola 1 & 2] 

It is only when leave is asked to settle the саве 
on behalf of the minors that the vigilance of tho 
Court is attracted and the Court is called upon to 
examine the terms of the settlement for the purpose 
of protecting the intprests of the minors. [p. 982, 
cols, 1 & 2,] 

Appeal froma desision of the Additional 
Sabordinate Judge, Оларга, dated the ltth 
August 1918. 

Mr. Kulwant Sahat for Mr, Rajendra 
Prasad and Mr, Sambhu Saran, for the Appel- 
lants, 

Measra, Sivanandan Ray and Ram Prasad, 
for the Respondents. 

м JUDGMENT, 

Das, J.—This was a suit for partition. 
The material defense was that there was 
8 previous suit for partition by Gaya Per- 
sbad, the father of the plaintiffs, on his 
own behalf and on behalf of the plaintiffs 
whieh was sompromised on certain terms 
whieh are binding on the plaintiffs, To 
this the plaintiffs replied that they were 
not parties to the eompromise desree at 
all and that, in/faot, the previous suit was 
sompromised in contravention of the express 
provision of Order X X XII, rule 7, of the Code, 
that ів to cay, it was compromised without 
the leave of the Court having been obtained 
and that, accordingly, they are entitled to 
ignore the sonsent-deeree and to ask to be 
placed in the same position whish they osou- 
pied before that decree was paesed, 

In order to determine the point whioh 
has been argued before us at great length, 
itis певеквагу to deal with the antesedent 
events and to see how those events affeot the 
plaintiffs. 

In 1:02 there was а suit by Gaya 
Pershad against Ramgulam Sahu and 
others for partition of joint family properties, 
That suit was compromised and a deoree waa 
pasied in accordance with the petition of 
compromise, The petition of compromise 
ran as follows: — 

“In the above suit a sompromigs abas 
been made between the plaintiff and “tho 
defendante, Whatever property has been 
mentioned in the plaint is sorrest, The 
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plaintiff has one-ninth share‘therein and he is 
in possession of his one ninth share jointly with 
the defendants. Аб - present there is no 
nesessity to have partition of his share 
under the amicable settlement arrived at, 
rather, possession will ba held jointly, 
Hense your petitioners file this petition 
and pray that the plaintiff’s possession over 
all the properties mentioned in the plaint 
to the extent of one ninth share may be 
declared, There is no nevessity of partition. 
The plaintiff and the defendants will get 
the properties  partitioned or will have 
partition made through the Court whenever 
they will like to do so afterwards, The 
parties will bear their own  eosts, Your 
petitioners pray that the suit may be desided 
in terms of this sulehnama and all the 
contents thereof may be entered in the 
decree, Be it known that this plaintiff shall 
have one-ninth of the ornaments, dues, cash 
money and esmindari that will be found 
under bahi khata at the time of partition and 
the defendants shall have no objection there- 
to. 


This desree, it is sonceded, did not effect 
a partition of the joint family properties; 
it determined the share of the plaintiffs 
and their father, Gaya Pershad, in the joint 
family properties, and its effect was to 
deítrcy the joint tenanoy between the 
parties and to make them tenants in com- 
mon. The plaintiffa and their father, Gaya 
Pérghad, were entitled on the foot of this 
desree to institute a suit for partition and 
this suit they actually brought in 1905. 
At the time of this suit, the plaintiffs 
were minors and the suit was actually 
brought by Gaya Pershad on his bahalf 
and on bshalt of his minor sons, the 
plaintiffa in the present aation. This 
suit again resulted in а sonsent-deoree 
and we are inthis appeal oonserned with 
the validity of thia sonsent deoree so far 


1 


as-itaffested the interests of the minors. 


The compromise petition was as follows:— 


“Hail Cherisher of the Poor ! 

In the above suit a compromise has been 
made between the plaintiffs and defendant 
No. 1.” Details of the immoveable properties 
belpnging to tke plaintiff and the defendants 
and Whish are jointare given below. They 
are the joirt properties of the family and 
are in possession of the plaintiffs and the 
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defendants, The plaintiff's share therein ia 
one ninth, so long they will remain: joint, 
the plaintiffs shall have possession over 
the same to the extent ofone.ninth, share. 
When there will be partition, the plaintiffs 
will get а share of one-ninth after parti- 
tion, In the remaining moveable properties 
belonging to the plaintiffa and the defend. 
ants the plaintiff; share has been deslared 
to be one-ninth, equivalent to Rs, 7,002 in 
cash, gold ornaments 41 rupees, 4 annas 
in weight, and silver and rupa (alloyed 
silver) 609 rupses in weight, Oot of 
the same plaintiff No, 1 reosived Re, 3,501 
in oasb, gold ornamente, weighing 20 rupees 
10 annas, and silver and rupa ornaments 
weighing 301 rupees from the defendants. 
The remaining cash money Ra, 3,501, gold 
ornaments 20 rupees 10 annas in weight 
and silver and rupa 301 rupeesin weight 
due to plaintiffs Nos, 2 and 3 are deposited 
with defendants Nos. 1 and 4, under a 
sharkhatt, signed by defendant No. 4, 
Defendants Nos. 1 and 4 will support and 
look after plaintiffs Nos. 2 and 3 in lieu 
of the interest of the money deposited, 
When plaintiff No, 2 will attain majority 
defendants Nor 1 and 4 will give 
Rs. 1,750 8 0 gold ornaments 10 rupees 5 
annas in weight and silver and rupa orna. 
ments 150 rupees 8 annasin weight to him 
and they will give to plaintiff No. 3 
Rs, 1,750 8.0goldornaments 10 rupees 8 annas 
in weight, and silverandrupa ornament 150 
rupees 8 annas in weight when he will 
attain his majority. In oase plaintiffa 
Nos. 2 and 3 do not live, plaintiff No. 1 
shall have right to reseive the money, gold 
and silver ornaments mentioned in the said 
sharkhi, Now tha plaintiffs have no right 
remaining in any portion of other move. 
able properties exespting with Ез, 3,501 gold 
ornaments 20 rupees 10 annas in weight 
and silver and тира (alloyed silver) 201 
rupees in weight, deposited with defendants 
Nos. 1 and 4 under the sharkhat. Now 
there is no sontention of apy sort between 
the plaintiffs and defendants Nos, land 4, 
Henae your petitioners pray thata parti. 
tion decree may be passed in terms of the 
sulehnawm.a and the partios will bear their 
own costa." 

ib will be noticed that the affect -of 
this consent-deoree was to determine tha 
getun] value of the plaintiffs’ share in 
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_the moveables; the immoveable properties 
‘ were. again left undivided. The Court 
passed a decree in acsordance with the 
terms of settlemgnt and it is now argued 
on. behalf of the appellants that that 


deeree mus} operate in bar of the plaint- , 


iffs’ right to maintain the present aetion, 

Order XXXII, rule 7, of the Code provides 
as follows:— 

"No next friend or g'ardian for the 
suit shall, without the leave of the Court, 
expressly recorded in the proceedings, enter 
into any agreement or compromise on behalf 
of a minor with reference to the suit in whieh 
he aets as next friend or guardian. Any 
such agreement or eompromise entered into 
without the leave of the Court so resorded 
shall be. voidable against all parties other 
than the minor.” ў 

ТЕ ія not pretended in thiscase that the leave 
of the Court was expressly recorded in these 
proeeedings. But it is argued that we must 
assume that the Court did its duty and im 
pliedly granted leave to the adult plaintiff, 
Gaya Pershad, to settle the.case on behalf of 
the minor plaintiffs espesially as the petition 
of sompromise, on the fase of it, dealt with 
the interests of the plaintiffs. Even if this 
argument is admissible in view of the express 
provision of the law in Order XXXII, rule 7, 
there is, in my opinion, evidence in the record 
suggesting an infererce that the Court never 


intended to exereise its judgment on the 
question whether the settlement was 
for the benefit of the minors. There 


is nothing in the petition to suggest that 
the minors were parties to the eompromise, 
No doubt, the sompromise affected the 
interest of the minors in во far as it 
declared that the minor plaintiffs in that 
anit would get в oertain proportion out of 
the share allotted to plaintiff No, 1l, But 
if they were not parties to the sompromise 
petition they would be wholly unaffeeted by 
the eompromise and the Court would поё 
be called upon fo exereimwe ita judgment on 
the question whether the compromise was 
for their benefit, There was no power 
in the Court.to refuse to pass a deeree in 
accordance with the settlemet arrived at 
between Gaya  Pershad and his father, 
Ramgulam Sahn; they were both sud juris, 
and it was sompetent to them to settle 
their disputes in any way they liked. It is 
only when leave is asked to settle the саве 
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on behalf of the minors that the vigilansa 
of the Court is attracted and the Court 
is called upon to examine the terms of 
the settlement for the purpose of protecting 
the interests of the minors. 

Now, in this ease the petition was signed by 
Gaya Pershad and not by him on his own be: 
half and on behalf of the minors; in other 
words, the petition was the petitiqn ‘of plaintiff 
No. 1 in that case and was not the petition 
of plaintiffs Nos. 2 and 3, who are the plaint- 
iffs in the present sass. The order-sheet of 
the learned Subordinate Judge suggests - 
the inference that the sompromise was 
between the plaintiff No. 1, Gaya Pershad, 
and defendant No. 1, On the 6th Auguat 
1906 the learned Subordinate Judge re. 
corded the following order in the order- 
sheet ; "Plaintiff and defendant No. 1 file 
sompromise, Put up to-morrow for orders.” 
The next day, that is to say, the 7th 
August the following order was recorded 
by the Subordinate Judge—‘Petition 
cf compromise filed yesterday by plaintiff 
No. 1 and defendant No, 1 taken up. 
Pleaders heard, the suit is desreed in terms 
of compromise (torn in original) defendant 


No. 1 only. The plaintiffs called upon to 
file non-judicial stamp for drawing ор 
desres within a week from this day, 


failing whioh the decree shall not be drawn 
up." It is unfortznate that the original 
doeument was torn at a very oritioal point 
but we are, of sonrse, not entitled to draw 
any inference adverse to | the appellant. 
But the order sheet both of the 6th 
August and 7th August 1906 certainly 
suggests the inference that the sompromise 
was between the plaintiff No. 1 and defend. 
ant No. 1, and that the Oourt was dealing 
with the matter as a eompromise between 
the plaintiff No. l'and defendant No. 1, 
Mr. Kulwant Sahai relied on the faot that 
Pleaders were heard buf in my view no 
argument oan be built оп so slender A 
foundation. Pleaders are heard whenever 
any compromise petition is filed, even though 
no minors are soneerned in the compromise, 
In my view, it must follow, from a careful 
perusal of the petition of compromise and 
the order sheet in the case, that the Ооо 
did not think that it was salled upon фо 
exercise its judgment on the question* whe. 
ther the compromise was for the benefit 
of the minors It must also be remembered 
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that there was no petition by Gaya Pershad 
asking for the leave of the Court to som- 
promise the case on behalf of the minora. 
In my view, it is impossible to hold, on 
these materials, - that the learned Subordi: 
nate Judge was called upon or that hé thought 
that he was ealled upon to protest the interests 
of the minors 

Order XXXII, rule 7, rests оп the ргіпві- 
ple that 4 suit relating to the estate of au 
infant and for his benefit has the effest of 
making him a ward of Cqurt and that no ast 
ean be done affesting the property of the 
minor unless under the express direotion of 
the Court itself. 

It was held by the Judisial Committee, 
so far back as 1871, that “where a some 
promise of & suit is made, ib ought to be 
earried out by proper deeds ànd filed in 
Court, particularly where infants are oon- 
cerned, so as to have the assent of the 
Court at the time instead of ita being 
totally  eoneealed from them;” see the 
ease of Moulvis Abdool Ali v.  Mozuffer 
Hosssin Ohowdhry (1). It will be noticed 
that this decision was given before the 


Code of 1862 and it has been snggested- 


that the Code of 1882 framed a seation 
dealing with this point as a result of the 
decision of the Jadisial Committee in the 
'aase cited, - 

In the case of Sharat Ohunder Ghose v. 
Kartik Ohunder Mitter (2), it was held by 
Mr. Justice Prinsep and Mr. Justiae О! Kinealy, 
that, "where a, compromise of a suit is 
entered into on behalf of an infant defend- 
ant, the approval of the Court to such 
compromise must be express, and will not 
be inferred from the subsequent passing 
of а desrea in terms of sush eompromise, 
Without suoh approval, the sompromise 
will not biud the infant, and will be set 
aside at his instanee.” In this case , the 
Court recorded no finding that the some 
promise was prejudicial to the interests 
of the minor, but merely on the finding 
that there was no express approval of the 
Court, it same to the sdnelusion thatthe 
sonsent-dearee was not binding upon the 
minor and that he was entitled to be restored 
to the position whieh heoesupied previous to, 
the sonsent-deoree, 

е tp 16 W. В. Р. С. 22; 2 Suth. P, C. J. 462. 


(2) 90. 810; 12 0, т, В. 408; 4 Ind, Dec. (х, в.) 
1188. 
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In the ease of *MqwohamLal v. Jadunath 
Singh (3), the question was argued before 
the Judisial Committee; and it was боп- 
tended that,as the sompromise petition 
gavə full notice to the Oourt that the 
interests of the minors were intended to 
be affested by the compromise, the oom- 
promise deoree must be taken to have been 
made with the leave of the Oourt within. 
ihe meaning of section 462, Civil Procedure 
Code. The Judisial Committee held that, 
“in order to show that the exigeneies of 
the provisions of the sestion had been 
complied with there ought to be evidenee 
that the attentionof the Court was direetly 
called to the fact that a minor was a 
party to the compromise ; and it ought to 
be shown on petition, or in some way not 
open to doubt, that the leave of the Court 
was obtained. The mere facts that the 
minor was so described, and as appearing 
by a guardian, and that the compromise 
was before the Court were not suffisient.” 
In my view these deeisions establish the 
proposition that the sanetion of the Court 
eannot be inferred merely from the faots 
that the petition of sompromise gave notice 
to the Oourt that the interests of the 
minors were intended to be affeeted by 
the compromise and that the Court passed 
a deoree in  aosordanee with the aom- 
promise. 

The last case of the Judicial Committee, 
the ease of Ganesha Row v. Tulja Ram Row 
(4), supporta this proposition. It must follow, 
therefore, that the plaintiffs are entitled to 
avoid a sonsent-deeree. 

Mr, Kulwant Sahai argues that this is 
not а suit to avoid the sonsent-deeree but 
in my view the argument is unsubstantial. 
The plaintiffs state in the 7th paragraph 
of the plaint that no compromise was filed 
on behalf of the plaintiffs, and they submit 
that the deeree is not binding on them. 
It is quite true that they have not 
asked for a relief that the seonsent-deeres 
is not binding on them but in my view 
the question of relief is for the Court. 

(3) 28 А. 585; 8 Bom. 1, B. 489; 4С. І. J, 8 
(P. 0.5 10 C. W. N. 898; 90, C. 219; 1 M, І, T. 
МЕ 16 М. L. J. 291; 8 A. L J, 710; 33 І A. 


8. 

(4) 19 Ind. Cas. 515; 17 О, W. N. 765: 11 A. L. J. 
589; 86 М. 296; I 18 C. L, J. 15 15 Bom. L. В, 626; 14 
M. L. T. 1: (1918) М, W. N. 576; 25 M. L, J. 160; 40 
LA 182 (P.O) 
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Provided the meterialealfegations are there, 
-it is for the Court, and the Oourt alone, 
to give ihe plaintiffs appropriate relief in 
the eireumstanees of the case. АП the 
allegations are in the plaint entitling the 
Court to say that the deoree is uot binding 
upon the- plaintiffs. £ am of opinion that 
the plaintiffs have established their oaee 
that the consent deeree, so far as it affaoted 
their interestr, does not bind them and 
that they are entitled to в partition of 
the joint family properties both moveable and 
immoveable as they exiated on the date ofthe 
snit, 

Now, I ought to mention that one of the 
plaintiffe, Kalika Prasad, has compromised 
his olaim with the defendants, We are, 
therefore, only soneerned with the plaintiff 
No, 2 whose share in the joint family proper- 
ties is one-twenty-seveoth both in the 
moveables and immoveables, 


-The Court below has found, on what 
prinsiple- we do not. know, that the share 
of plaintiff No, 2 in the moveables is ones 
ninth. The deoree of 102. undoubtedly 
effected a separation between the parties 
and expressly stated that the share of Gaya 
Pershed and his sons, both in the moveables 
and  immoveables, was one- ninth, That 
deeree must stand, and is wholly unaffeoted 
by any change that may have taken 
place in the sonstitution of the family sub. 
sequent to the date of that desree, The 
pleintiff is undoubtedly entitled to a parti- 
tion by .metes and bounde, but he ean only 
ane on the basisof that deeree. In aosord. 
ance with that deoree he is only entitled tu 
one-third of one-nintb, that is to say, to one- 


twenty-seventb, both in the moveables and in. 


the immoveables, 

We vary the deoree of the lower Court to 
this extent that we award him one.twenty- 
seventh both in the moveables and in the 
immoveables, Subject to thiskvariation, we 
dismiss th appeal with возів. 


Ross, J.—1 agree. 


. Appeal. dismissed. 
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OALOUTTA HIGH COURT: 
Appear FROM ORIGINAL Decree’ No, 294 
or 1918; 

April 6,1920; 

Preseni;— Mr, Justieo Rictiarduon'and . 
Justice Sir Syed Shamsul Huda, Кї: 
JOGESH CHANDRA ROYC-—PzZAINTIEF- 

б — APPELLANT 
versus Я 
MAKBUL ALI—Responpent. 


Itmam, what it imports— Taluk, meaning of—Tenure, 
transferability of —Marfaddari receipts, whether proof of 
non-Lrausferability—Grant of tenure for indefinite 
period, nalure of. 


As applied to a tenure iu the permanently 
settled parts of Chittagong, the word "imam" 
primarily imports a pernianent, heritable and trans- 
ferable tenure. [р. 986, col. 2.] | 

A talug is prima Jacie a permanent tenure and is 
transferable. [p. 985, col. ).] í 

“The fact that rent receipts aro granted "marfat« 
dari” in the name of an original grantee is not com 
clusive to show that the tenure is not transferable, 
Lp. 986, col. 1.] 

A grant made to a man for an indefinite period: 
enures, generally speaking, for his lifetime, and 
pas:es no interest to his heirs, unless there are 
some words showing an intention to grant an 
hereditary interest. [p. 985, col, 2; p. 956, col. 1.] 

Appeal against the deosee of the Sub. 
ordinate Judge, Chittagong, dated July 
31st, 1918. 

Sir Rash Behary Ghose (with him Babus 
Dheerendralal Kastgir and Saro,enath Muther- 
ji), forthe Appellant. _ 

Babu Bigiabihari Ghose, Jr. (with him. 
Babus Ohandraehekhar Sen and Narendra. 
Kumar Das), for the Respondents. 


JUDGMENT.—An estate, now vested in. 
the plaintiff, the appellant before us, was- 
originally held in two undivided moieties, 
The owner of one moiety ganted a- tenure- 
thereof in favour of two persons, Fateh Ali 
Miji and  Asauddin Miji, evideneed by a- 
kabuliyat which they exeeuted, dated the Ist- 
Chaitra, 1271 (1865). In this dosument the 
tenure is referred to as an тат; The 
other moiefy was also held by the same tuo 
persons as а tenure, described as a taluk, It 
may be eonceded to the plaintiff, as bis sate 
is, that the taluk was created orally at- the. 
same time as the imam, though there: is 
really noevideros how the taluk eame into 
existense, з 

In 1878, after the death of. Fateh Ali айа 
Asauddin, the widow and grandson of the 
former and the widow and dangbter of’ the 
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latter. eonveyed the two tenüres' to Haidar 
Ali, the predeeessor in interest of. the defend- 
ants. А 

They suit was: brought‘on the. basis that 
the termà -and- sonditions of the -t#mem, ав 
' they appear in the-kedultyat of 1865, are 
ineonsistent.with the permanent tenure which 
the defendants claim: As to the taluk, the 
plaintiffs. theory, rather a weak. one, ir; that 
it must-be- presamied to bate besen- granted : 
on the eame: terms as the imam, There is 
more fofee in the argument for the defendants 
that the taluk is, prima facie, в per. 
manent tenure, and-that if there is any doubt 
as: to the permanensy of the imam, it must- 
be- -resolved in their favour, The plaintiff, 
asting on his view-of: his rights; treated both. 
tenures:as tepancies from year to year and 
served notiee to quit. on the defendants. 


They refosed to quit^ and” the present: suit- 


was- brought. to ejest them, Ths appeal-is 
from- the: decree of the Subordinate Judge 
dismissing.the suit. 


We conour in the view: taken by the- 
Isarned Subordinate Judge. 


As to the fasts, we have already-indisated 
that the tenures deseended from Fateh: Ali- 
ard Asáuddin to their heirs, They passed 
by transfer from the latter to Haidar Ali 
&nd have now devolved on  Haidar Ali's 
heirs -and representatives. The rent has 
never been raised since 1865. The fast that 
rent receipts were granted " marfatdari " in 
the namés of. the original grantees is certainly 
not conclasive, in the present sase, to show 
that- the tenures were-not transferable. A 
taluk.is prima facie transferable and we shall 
hold on the.oonstruetion of the kabultyat of 
1865 that the #mam is also of a transferable 
oharaster, 


Thera was some dissussion whether: the 
term imam,” whieh is used in the heading 
of the kabuliyat and thrice in the body of the: 
dosumpnt, imports permaneney. The term, it 
appears, may be applied to a raiyati holdjag 
orto'a tenure. In Ameer Ali and Finusane’s 
Тепапву ° Ast (2nd Edition, page 807) it is 
stated that, in the permanently settled tracts 
of- Ohittagong, an t#mam” is transferable, 
heritable and held at a fixed rate of reat in 
Pergetnity, In temporarily-aettled aves, 
the'rent| may be liable to enhanssman', 
at {any}‘rate, “when à .frosh settlement: is: 
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made. Jogesh Ohandra Hoy v. Makbul Ali 
.(1). Referenes may also be made to Mr. 
Allen’s Settlement Report of 1888— $98 
for Chittagong (page 27), to his ‘ Note upon 
,Itmamdars and Dar-ttmamdars in Chittagong, 
to'be found in: Volume V of the- Selestions 
from the Resords of the Board of Revenue; 
L. P." (page 200, esp. page 225) and to the 
Distrist Gazetteer of Ohittagong (page 149), 
It may be that sush reports and books are 
not, stristly speaking, evidenee, or that they 
do поё some or do not at all come within 
the scope of testion 35 of the Evidenee Ast; 
but we see no objection to their being read 
for what they may be worth . Of, Garuradh- 
wa'a Prasad v. ‘Superundhwaja Prasad 
(2)] and Sir Rash Bebary did по 
insist on the objestior, whioh he rather 
suggested than argued. Our eonolusion is 
that, as applied to a tenure in the: perma- 
nently-settled гагія of Chittagong, the word 

imam” primarily imports а permanent, 
heritable and transferable tenure. It is well 
settled that the word taluk primarily imports 
permaneney. arada Kripalala vw. Akhil 
Ohandra Biswas (3), Uzendralal Gupta v, 
Jogesh Ohandra Roy (4). No doubt, the terms 
of в written instrument may be insonsistent 
with tke ordinary implication of either term. 
Hither term may be loosely or mistakenly: 
applied to a tenure whieh is not in faet- 
permanent and whieh does not become рег. 
manent merely beoanse it is called a taluk or 
an timam. 

We pars to the kubultyat. 16 is deseribed: 
as a " bandobosti kabuliyat” ог: settlement 
kabuliyat. Nothing turns on that, The 
lease was foran indefinite period and there: 
are no words of limitation or inheritanee: 

We shall,” eay' the grantees, “pay into- 
your sarkar, year after year, the aforesaid 
jama (or rent) in accordance with the kists 
(or instalments) mentioned above,” A leace: 
from year to year is really ont of the ques. 
lion. That being so, the atriot rule sgema 
to be that "if a grant be madeto а man for an 
indefinite period, it enures, generally speak. 


(1) 64 Ind. Сав, £50; 28 C. W, N. 945; 30 C, І, Ј, 
40. 


1 i 

(2) #3 A. 87; 27 I, А. 288 at p. 248; 10 M. L.J. 
267 (P. С.): 6 C. W. N, 88; 2 Bom. L. В. 881; 7 Sar, 
P. C. J. 724. 

(3) 41 Ind, Cas. 580; 21'0. W. М. 903; 28. C. L. 
J. 18. : 2 

44) 18 Ind. Газ "6; 22 C. W, N, 275, 
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ing, for his lifetime and passes no, interest to.. 
his heirs, unless there are some words show- · 


ing. an intention to grant an hereditary. 


interest." But “that rule of eonatrustion 


does not apply if tle term for .whioh the - 


E 


grant is made is fixed or вап be definitely ` 


ascertained .:” 
(5). The lease, "therefore, enured at least for 
the lifetime of .the grantees. Then there 


are words whish go to indisate that a per-, 


manent lease was intended. The provisions 
of the .Patni Regulation are expressly made 
applicable to the tenure and the tenure is 
dessribed as au iémam. It was argued that, 
under sestion 8, the Regulation might ba made 
applicable by agreement to a lease, for in- 
tanos, for a long term of years, That may 


be so, but the preamble (sevtion 1) shows” 
that the Legislature were thinking of leases ` 


ata rent fixed in perpetuity.” Moreover, the 
lease in the present oase is not a lease for 


Lekhray Hog v. Kunhya Singh. 


a long term of years. Itis absurd to suppose - 


that the parties sould ever have thought of 
applying the Regulation to a lease ‚ from 
year to year. As we have said, the plaintiff's 
suggestion of a lease from year to year can- 
not be entertained. 7 
Mush was made of the clause in whish 
‘the grantees state that, without the grantor’s 


permission, they will not be entitled to- 
Bat there is 


transfer the timam to others, 
no clause of re-entry, Such .а oondition 
against transfer is often inserted merely as 
“a foundation for a claim to nazar (or pre- 


mium) when a transfer is made, and if the 
eondition is not, void or of no effeot at all, . 
it.does not, іп вовћ а oase as the present, . 


render an assignment.or transfer of the 
lease inoperative: Nil Madhab Sikdar v. 
Narattim Sikiar (6), Basarat Ali Khan v. 
Manirulla (7). 

Regard being bad to the terms of the 
kabuliyat of 1865 and to the history of the 
tenures, we are’ of opinion that they are 
permanent, heritable and transferable. The 
true title to the tenure is, therefore, in the 
defendants and no question of adverse posses- 
sion arises. . 

The appeal fails and must be dismissed 
with gosta, " 


(Б) 8 С. 210; 41. A. 223 at р. 225:3 Suth, P. C. 


J. 458; 8 Sar, P. C. J. 753; 1 Ind. Jur. 636; 1 Ind. Dec. 


N. 5) 722. 
: a 17 О. 826; 8 Ind. Dec. (x. s.) 1095. 


1) 2 Iud, бав, 416; $6 Q 145; 19 O, L, Je 49, 


Appeal dismissed. ` 
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BOMBAY HIGH COURT, | 

. Бесонр Civin Арркаг No, 926 or 1919, 

September 30, 1929, 
Present:—Sir Norman-Masleod, Kr., 
‚ Chief Justice, and Mr. Juatieé Fa woatt. 
FAKI IBRAHIM—PLAINTIFF—APPELLANT ^ _ 
| . versus 
FAKI GULAM MOHIIDIN-—DEEFENDANT— ' 
RESPONDENT. : 

Specific Relef Act (I of 1877), s. 27,ill. 8 to 
clause (b —Agreement to sell- Purchaser put in. 
possession —Subsequent sale to third person—Prior ^ 
purchaser, whether can enforce agreement against sub. 
sequent purchaser, : 


Plaintiff was in ‘possession of certain property as: 
mortgagee. The mortgagor agreed to sell the pro. ` 
perty to the plaintiff, bub he subsequently sold ib 
to a third person who made no enquiry as to the 
plaintiff's interest in the property: > 

Held, that the plaintiff could enforce specific 
performance of the agreement to sell in his favour 
as against the subsequent furchaser of the property. . 
[p 987, col. 2.] 

Seoond appeal from the  deaeimion ` 
of the District Judge, Ratnagiri, 
in Appeal No. 52 of 1919, confirming the ` 
desree passed by the Sesond Class Sub. 
ordinate Judge, at Dapoli, in Oivil Suit 
No. 90 of 1918. d 


Mr. Faiz Tyabji (with him Mr. D, S, 
Warde), for the Appellant. _ ; 
Mr, К. Н, Кет, for Respondent ' 
No. 2. 
JUDGMBENT. 


Малсгвор, О. J.—The plaintiff sued to get 
a sale-deed of the plaint-property exeouted, 
alleging that the defendant No. 1 bad agreed 
to pass a sale-deed in his name on the 4th 
Marok 1917, but afterwards refused to son. 
vey the plaint property to the plaintiff, The 
2nd defendant relied ‘upon а  sale.deed ` 
executed by the lst defendant in his 
favour on the 19th January 1918. It is 
admitted that the plaintiff was in posses- 
sion, and that the 2nd defendant knew that 
the plaintiff was in possession, and made no 
inquiry as to the eireumstanses in whieh the 
plaintiff was in possession. : 

The Trial Judge dismissed the gnit on tha 
ground that the 2nd defendant had no notise, . 
actual or construotive, of -the osontraat 
between the lst defendant. and the plaintiff, 
The plaintiff had been in possession sipee 
1914, and admittedly was a mortgagee The 
learned Trial Judge seemed to think that e 


although defendant Мо, 2 might be fixed 


with uotiee .of the. plaintiff's possession: a 
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mortgagee, he sould not be fixed with the 
nofise of the agreement to sell In appeal, 
this desision was confirmed. The same. dis- 
tinction was made by the learned Appellate 
Judge, namely, that the sonstruotive notise 
would only he of the plaintiff's holding as 
mortgagee and nob as a person having an 
agreement to sell from the lst defendant, 

Now 'n Mancharji Sorabi  Ohulla v. 
Kongseoo (1) it was held by Chief Justice 
Conab that the English authorities on the 
question were applicable where a person 
bought an estate of which some one, not the 
vendor, had possession. The leading oase 
cited was Daniels v. Davison (2), in which 
the Gord Chancellor held that— . 

“Where there was a tenant in possession 
under a lease, or anagreement, a person pur- 
chasing part of the estate, must be. bound to 
inquire, on what terms that person was in 
possession... that this tenant being in posses- 
sion under a lease, with an agreement in 
his pooket to besome the purchaser, those 
circumstances altogether gave him an equity 
repelling the alaim of a subsequent purohaser, 
who made no inquiry as to the natare of his 
possession.” 


That principle has been followed by a 
Bench of this Court in Sharfudin v, Govind 
(3). Mr. Justice Batty said at page 473: 

“It appears to be the result of the Bom- 
bay deeisions that no purohaser сап proteat 
himself merely by registering his dooument 
of title, against the title of a person in 
possession of the subjest-matter, and if he 
ignores that possession and ‘fails to make 
inquiry into its nature and origin, he will 
be affected by all the equities whioh the 
person in possession is proved to have. 
This"being the oase, I think that, when the 
plaintiff found that the property of which 
he bought the equity (of redemption) was 
in the possession of the defendants, it was 
for him to inquire into the nature of his 
vendor's title and the extent of the liabilities 
to which he was subject.” 

The result, therefore, must be that the 
9nd defendant having knowledge of the 
plaintiff being in possession, and having made 
novinquiry why the plaintiff was in possess 


* *(1) 6 B. H. C, R. (О. О. J. 69. 
» (1809.11) 18 Ves, (Jun.) 249; 83 E, RB. 978, 17 
Ves. (Jun.) 438; 10 R. В. 171. 
(8) 27jB. 452; 6 Bom, L. R, 144. 
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sion, must be taken to have had sonstrustive 
notiee of all the equities in favour of the 
plaintiff. It would have been a different 
matter if he bad made inquiries and had been 
told that the plaintiff was'only in possession 
as mortgagee, but if he chooses to make no 
inquiries at al), then he is liable to.all the 
risks that might result from the dissovery 
that the person in possession was entitled to 
equities against the vendor. The result, 
therefore, must be that the appeal must be 
allowed. The plaintiff will be entitled to a 
sonveyanae of the suit property from the 
2nd defendant who has a registered sale- 
deed from the lst defendant. The plaintiff 
will be entitled to his sosta throughout. 

Fawcett, J.—I  eoneur. 1 would aleko 
refer tq the 3rd illustration to elause (b) 
of section 27 of the Spesifia Relief Aat, 
whieh authoritatively declares the law in 
aesordanoe with the case of Daniels v. 
Davison (2). “ А вопігавів to sell land to 
В for Rs. 5,000. В takes possession of the 
land, Afterwards А sells it to O for 
Rs. 6,000, О makes no inquiry of B relat. 
ing to his interest in the land. Bs posses- 
sion is sufficient to affest O with notice of 
his interest and, he may enfores вревійо 
performance of the sontraet against OQ." 
Therefore, the lower Courts were not justified 
in making the distinction upon whieh they 
dismissed the plaintiff's suit, 


Appeal allowed, 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Олуп, No. 85 
or 1919, . 

February 16, 1920. 
Present:—Justiae Sir Asntosh Mookerjee, Kr, 
and Justise Sir Ernest Fletcher, Kr, 
UDAICHAND PANNA LALL— 
APPELLANTS 


versus 
DEBIBUX JEWANRAM— 
RESPONDENTS, 

Arbitration Act (IX of 1899), ss. 11 (2), 15 a)— 
Award, filing of, by arbitrator— Notice. of fling not 
given, effect of—Arbitrator proceeding ox parte— 
Notice, absence of— Award, validity of. 
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Tli» moment an award is: filed: iu.Courb by ап: 
arbitrator, ib becomes: enforceable as if ib were в 
decrée, .and it is not necessary, before it-is enforced, 
to-show that notice of the fact~of filing” was’ given 
by: tlie: arbitrator to the parties “concerned: the 
omission 'to give such: tice ‘would not: destroy the 
operativo charactor of-the filed award. [p. 988, col. 2; 
р. 989, col: 1.1 

‘Before ah arbitrator - proceed’ ел parie he should 
givé- notice? ih writing to’ eadk of the: parties; 
otherwise’ the award may be liable to'bo seb aside; 
[p: 989, col. 1: 

Appeal.from. the- judgment of Mr, Justios'- 
Greaves: - А 

Mr. T. С.Р, Gibbons, К.О. (Advosate 
General). (with him Mr. H. O. Majumdar), 
for the Appellants: 

Sir B; О. Mitter, for the Respondents, 

JUDGMENT, 

Mooxkesser,.J.—This: is‘ant appeal from:a: 
judgment: of; Mr, Jastiea:Greaves dismiss- 
ingian’ applisation'to. веб. aside an award: 

The" contrast! between the ' párties- pro- 
vided: for a. reférenss’ 60 arbitration’ in tha- 
following: terms: "Any: disputs- under the* 
eontrast was to be. finally: settled. by two 
European: arbitrators: appointed’ by - buyers: 
and: sellera: reppestively or by: ап umpire 
in: ease: of difference.” The: respondent: 
appointed Мег Appollonató as arbitratór-aud ` 
requested: the’ appellant to'nominate-another : 
arbitrator, The: appellant’ did: not? respond; 
with! the-resu]t:that. the arbitrator prossedad’ 
to deal with the matter in-.eontroverdy: 
He gave notisa that he would hold the 
arbitration! on: the 26th June 1919, and 
requested that any written statement intend. 
ed to ba sent should' be^ sent before the 
date, and that.the parties should be present 
on the appointed day with witnesses and 
dosuments. It was not till the day pre- 
vious, that is, the 25th June 1919, that 
the appellant,. through. his. Attorney, for. 
warded. to the"arbitrator his oasé; but. on 
the date fixed^tberé was no appearans3 оп 
his behalf, The.arbitrator, thereupon, made 
an ex parie award’ in‘favout:of the respond. 
ent; whisk ix, now impoashed” on two 


grounds: first; that по notiss that the.award - 


had beóü* filed’ was? given under 805 ses. 
tion (2) of ‘sestion 11" of the Indian 
Arbitration | Aset, 1899," and. that, till sash 
notice had” һзеп` ;given, the: award” e»uld 
not. bs .enforeed 83.8. désree of Court; and, 
secondly, + that. the: arbitrator . sonld соё һата: 
proseeded- ex: parte- : withoüt:'express- notica 
given of his intention’ 69-06605. Mr, Jüstise-- 
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Greaves has: overrüled ‘these ~ contentions; in- 
onr opiniori;-there:is: no-substanes in either of 
them. 

As regards the first: point; ub seetion (2) - 
of-sestion! 11: provides: that’ the: arbitrator * 
shall sause: thé award to: bs. filed“ in: the: 
Court and“ the: notica of the filing shalt ber: 
given to tha. parties: by the: arbitrator: 
This provision imposes a:duty»on thé: arbit- 
rator, after the award has been filed; tos 
give notice: оће fast’ of. filing. to: the 
parties: Batjnath v. Ahmed” Musaji. -Salji 
(1). Subžsestion- (1). of sestion: 15 then: 
provides that an award on в: submission, ; 
on being- filed. ir: tha Court" in assordaüoe . 
with the foregoing- provisions; shall (unless: 
the Court remits: it to tlie re- 'sonsideratión 
of-the arbitrator: o? umpire’ ог: sats’ it: 
aside) be:enforseablé ав: if' it: were’ в. 
decree of the: Court; Thé. appellant: has: 
argued that an award whioh has-bean filed: 
in Court; but" the: filing oft whieh». hass not: 
baen notified to the parties; is^not enforecable* 
as: if it-were- а deerée- of: the Court: 
Wa ваппбЁ вовері: this: eontention, bsssüse^ 
we: are invited, in. substanee, to read intó 
sub sestion (1) of seotion 15  the^words 
"end ite: Gling notified. “to.” the: parties" 
after the- words “fled-in the Соп,” In- 
our opinion, sub section . (2) ot. seotioni 11; 
read with. sub.seotion: (1). of sestion- 15, 
shows that.the. moment an award has. bean 
filed in the Court by the arbitrator, it 
besomes- enforcsable as if: it wore.'a desree: 
of.the Court, even. before. the arbitrator 
has notified-to the- parties the.fae!: of: its 
filing under-sestion 11 (2). Consequently, 
it-is not nesessary, before" the: award- is 
enforaed,: to ‘show-that notise. of tha fast 
of- Sling. has: baen’ given by- the» arbitrator. 
to- the- parties.aonseryad, The provisions- 
ofthe Indian. Arbitration Aot-in this: respsot. 
are substantially. differen’ from the. provisions | 
of:the Eaglish- Arbitration . Ast,, 1589, ani. 
we вез no: reason why; wa: should: not- give. 
effect to the plain language of, segtion. 15. 
We may. observe that sestion ll' eantam. 
plates пођібза by the. arbitrator to the parties ` 
at two stages, nimsly, “rst; notiae of making" 
and signing. thé award, and” secondly; nobia 
of the flitig of thé'awárd: in Court, : InithiS- 
present базе, we ara coneerned.only. with, 
the effect of: ап" alleged omission” to give” 


(1) 18 Ind. Cas. 978; 4) 0. 219; 17 C. W. N С 
395. 2 ett 
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-sueh omission, аз we 
.have seer, does not destroy the . oper- 
.ative  eharaeter of the filed award, The 
first sontention of the appellant aesordingly 
fails. 


As regards the . second point,- reliance 
has been .plased by the.appellant-upon-the 
-féeision in Gladwin v. Ohilcote (2). That 
ease is ‘an authority for the proposition that 
in general the arbitrator is not justified 
in proseeding ez-parte without giving the 
party absenting himself due notice, It is 
advisable to give the notiee in writing to each of 
-tke parties-or „their Solieitors, and the notice 
should express the arbitrator's intention olear- 
ly, otherwise the award may be set aside: 
Waller v. King (3), Wood v. Leake(4) and Hall 
.v. Anderson (5). "There is по statutory rule, 
however, that if an arbitrator proseeds 
ex .parie without giving notiee of his 
intention to proceed in that manner, the award 
.made by him must be set aside, In the 
absentee of such an indexible statutory provi- 
„Bion, the prosedure scmmended in Gladwin v. 
Qhilcole (2) and. the other eases mentioned ean 
‚Бе regarded only ав а rule of prudence and 
eonvenienee, As Lord Denman, C. J., put 
it in Scott v. Van Sandau (6), the law is 
that, if either party, after the arbitrator 
has given him soffioient noties and proper 
Opportunities of attending, will not appear, 
the. -arbitrator may proceed in his absence. 
There is obvious good sense in the view 
that notice that the arbitrator will proceed 
with the referenee on a certain day is 
notice that he will then proceed ew parte 


ihe second notice; 


„if one of the parties sbsents himself 
without enfficient reason. But, let us assume 
that when an award has been made «a 


.патів, the absent party may grima facte 
be deemed to bave been  prejudieially 
affeated thereby ; surely, it is open to hia 
adyersary to rebut. that presumption. If, 
for instance, it in. made Jairly elear that 
notwithstanding the rerviee of notice upon 
him, that in his absense the arbitration 
would proceed ex parie he would not: have 
entered appearance, it cannot reasonably be 


А) (1841) 9 Dowl. P. C. 550; 6 Jur, 749; 618, R.. 


T ^) (1724) 9 Mod. 62; 88 E. B, 817. 
904) (1806) 12 Ves. (Jun) 412; 38 Е, В. 156. 
-(5) (1840).8 Dowl. Р, O. .826. 
. (6) (1844) 6 Q. B, 287; 8.Jur. 1114; 116 E, R, 92, - 
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-urged that the omission to serve sueh 


‘appellant has 


invite the Court to 


-unmistakeably skows his true attitude, 
disputed . the eompetense of the arbitrator 
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invalidated the award. The 
contended that it ia not 
open to the Court to take into aseount 
the subsequent eondus# of the appellant, to 
determine whether, at the time of the .arbit. 
ration proeeedings, be had or had not made 
up his mind not to join in them, ' His 
argument, in substance, is that, this sould 
not -have aíffeeted the judgment of the arbit. 
rator, that we must limit ourselves to the 
fasts and eiroumstanees known to the arbit. 
rator when he proeeeded ez parte, and hold that 
his omission to intimate to the absent party 
that the arbitration would proceed «c parte 
is by itself snffisient to invalidate the award. 
We are clearly of opinion that this is not 
ths proper test to be applied to determine 
the validity of the award іп а cage of 
this description. The true test.is, has the 
complainant, who takes exception to the 
validity of the award, been in fact prejudiced 
by the omission of the. arbitrator to serve 
the spesial notice on him. «If it is estab- 
lished that, notwithstanding such warning, he 
would not have appeared before the arbi. 
trator, he-has really no grievanee and eannot 
set aside the award 
on aeeount of the alleged defeet in prose. 
dure. 

In this case, ihe scnduat of the appellant 
reasonably leads to the’eonelusion that he 
was -determived поё іо join the arbitration 
proceedings. We have the fast that, not. 
withstanding the invitation cf the respond. 
ent, be refused to appoint an arbitrator, 
This sould hardly ke attributed to abundant 
confidence inthe gentleman selested by bis 
opporent. But his subsequent conduet 
‘He 


notice has 


to ast in. that.eapacity on the allegation 
that he was nota European but an Asiatie, 
He submitted bis case to the arbitrator, 
only the day before that fixed for the 
hearing and tcok no further steps. Finally, 
he has taken no steps ‘to eontradist the 
allegation contained in 8n affidavit.filed on 


-bebalf of- bis adversary, where it. is asserted 


in the plainest possible terms that he never 
intended to join in the arbitration. In 
these eirenmsíanees, we must bold that he 
has rot been prejudieed by the omission 
of the arbitrator -to notify that the pro. 
ecedings would Le held ex parie, and, that 
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tho award cannot be impeached on that 
ground. . А 
The result is, that this appeal is dismissed 


_ with costs, and the gtay order vacated. 


' Вгютонев, J.—1 agree. LX. 
. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Seconp Civit ApPEAL No. 889 оғ 1918. 
Deeomber 18, 1920, 
Present:—™ rx. Justice Rafique and 
Mr. Justise Piggott, 

LAL BAHADUR AND ANOTHER— 
DEFESDANTS— APPELLANTS 

. Н versus 
RAMESHWAR DAYAL AND OTHERS— 
PrArvTIFES— RESPONDENTS, 

Civil Proceduré Code (Act V of 1908, О. I, r, 8— 
Suit by one inhabitant of village for declaration of 
right of way on behalf of himself and other inhabitants 
——Leave of Court not obtained, nor proclamation 
iseued—Suit, whether maintainable—Hasement—Right 


, of driving caitle over another's land, whether can be 


acquired by prescription, 


Where a plaintiff sues for a declaration for 
himself and other inhabitants of 2 village of their 
right to take their cattle toa certain grazing ground 
through the jungle of another village, he is not 
entitled to the declaration, unless the leave of the 
Court has been obtained and a proclamation issued, 
as required by Order I, rule 8 of the Civil Procedure 
Code [p. 990, col. 4] . 

A right to drive cattle promiscuously across the 
lands of another is not an easement capable of 
being acquired, no matter for what length of 


' dime the right may have been enjoyed, [p. 991, 


ol, 1.] А 
° Sesond appeal, from a deoroe of the Distriot 


; Judge of Cawnpore, dated the 12th February 


1918. 

The Hon'ble Dr. Tej Bahadur Sapru and 
Dr. К. N. Katju, bor the Aappellanta. 

Dr. 8. N. Sen and Mr. P. D. Tandon, for 
the Respondents. 

JUDGMENT:—This is a sesond appeal 
by the defendants in the suit which was dis- 


. missed by the learned Subordinate Judge of 


Cawnpore, but has been deoreed by the Dis 
triot Judge on appeal. The plaintiffs slaim 
& declaration that they, along with other 
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' direation indicated by the plaintiffs, 
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"inhabitants of village Keotra,” have a right 


to take their sattle to a certain grazing ground 
through the "jungle of village Chapar Ghata.” 
The defendants are the Zamindars of Chapar 
Ghata. The first Court, besides recording 
the evidence, appointed a Commissioner to 
examine the locality and relied ороп the 


` report of the said Commissioner, to the effeot 
‘that he could find no defined braok” used -by 


cattle aeross the defendants’ jungle in the 
. The 
lower Appellate Court, as we understand it, 
has found that the plaintiffs have asquired a 
right of easement to drive their cattle in any 


- fashion they please, 2.¢., straggling generally 
‘across the waste lands, through the jungle of 
- Ohapar Ghata from south to north in order 


to reach their own grazing land on the other 
side of a certain stream, In second ‘appeal 
two main points are taken, and both of. them 


' gre, in our opinion, valid, It has been pointed 


out, in the first instance, that the plaintiffs 
have been given а deolaration for the benefit 
of themselves and the other inhabitants of 
village Keotra, but thatthe leave о? the-Court 
had not been obtained and no proclamation 
had been issued as requived by Order J, rule 8 
of the Code of Civil Procedure. There is no 
valid answer to this objeotion, and the desree, 
as it stands, sould in no case be maintained. 


- The question has been argued before us 


whether a decree in favour of the individual 
plaintiffs should, nevertheless, be allowed to 
stand, The question is, whether the right 
which the learned District Judge has found 
to exist in favour of the plaintiffs is a right 
of easement, capable of being asquired, or 


"whether the evidence on the resord is evidence 


ва зіеоб to establish the existenes of a right 
of way ina form other than that in which 
it has been deereed by. the lower Appellate 
Court. On the first point there seems no 
room for doubt. The learned Distriot Judge 
himself felt that thers was a diffionlty about 
this aspest of the ease. He concludes his 
judgment by saying that it is open to the de- 
fendants to prevent the plaintiffs! seattle from 
wandering wild in their jungle and grazing 
it, by making a definite route or ontbing 
4&hrough the jungle for the plaintiffs! seattle. 
It seems to us extraordinary and altogether 
inadmissible to throw a burden of this ва 
upon the defendants, (the owners of the 
alleged servient heritage). Our attention 
has been drawn to an old ease of the Oaleutta 
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"High Court whioh seems exactly in point, the’ 


oasa of Joy Dcorga Dossia v, Juggernath Roy 
(1). The learned Judges іп that ease had to 
consider almost presisely the same point 
whioh is now before us. In their judgment 
' they say: "The Judge, however, says that 
the plaintiffs’ sows have been for very. many 
years driven by him over these lands and 
that this must be sonsidered to have given 
him aright of way which cannot now be inter- 
‘fered with. If the having driven the cattle 
over the lands generally, that is to say, not by 
any partioular path but straggling promis- 
 euously over the lands, which is the right 
_ slaimed by the plaintiff, be held to give the 
plaintiff a right in all time to some во to drive 
his oattle, it would be interfering with the 
lands to sush an extentas to make itimpossible 
that they should ever be used for any useful 
purpose. А right of way ог other easement 
must not be so large as to extinguish or dege 
troy all the ordinary uses of the servient 
property and, in our opinion, no length of 
time would have given the plaintiff such а 
right вв he claims, namely, a straggling right 
.to the рготівепоов use of the whole pro- 
perty for the purpose of driving his oattle 
over it,” 


That is, in our opinion а correst statement 
of the law and we sannot improve upon the 
manner in which it has been there expressed, 

: Yet this is obviously the right which the 
lower Appellate Court has found to exist in 
favour of the present plaintiffs, The learned 
Distriot Judge says, in so many worde, that it 
oannot be supposed that the oattle of the plaint- 
iffs would travel by any oireumsoeribed and 
definite route through the jungle, So far 
from rejecting the report of the Commission- 
er on the questions of fast observed by him, 
he -seems to accept and endorse it. For 
this reason also, the deeree as passed in favour 
of the plaintiffs cannot be maintained. What 
we have been asked to do on behalf of the 
plaintiffs has been to send down an issue as 
to whether or not, as a matter of fact, the 
plaintiffs had acquired by .presoription в 
right of easement in theform of a right of 

„ВУ over а oireumseribed and definite path 
through the defendants’ jungle We have 


• e sonsidered this -argument carefully, but іп 


* опг opinion, no sush assertion is apecifieally 
made in the plaint and the finding of the 


(1) 16 W, В, 295, 
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lower Appellate Court is actually against it, 
We must, therefore, decline toassede to thia 
request. The result is, that the appeal pre. 
увів. We set aside thé deeree of the lower 


. Appellate Court and restore that of the Court 


of first instanee with costa throughout, inelud. 
ing in this Court fees on the higher sale. 


Appeal docresd. 


“ALLAHABAD HIGH COURT, 
FiRST APPEAL FROM Osper No. 93 or 1920 
December 21, 1920. 
Present; — Mr. Justice Piggott and 

l Mr. Justice Walsh, 
JAI PRASAD MINOR THROUGH GANESH— 
DEFENDANT— APPELLANT 
versus 
DALSINGAR-—PriINTIFF— 


à - RESPONDENT: 

gra Tenancy Act (П of 1901 , ss. 84, 177.4 

to District Judge against decision of Assistant ri; hati 
—Remand by District Judge—Appeal to High Court, 
whether lies. : 


There is.no appeal to the High Court, from 
an order of remand passed by & District, Judge 
in an appeal under the provisions of the Agra ' 
Diei d Act from the Court of an Assistant Gol. 
eobor. 


First appeal from an order of the Distriot 


of 
td Maroh 
Mr. M. L, Agarwala, for the Appellant, 
Mr. Lakshmi Narain, for the Respondent. 
JUDGMENT.— A preliminary objeotion ів 
taken to the hearing of this appeal on the 
ground that no appeal lies, Ever singg 
the oase of ИУ ора Husein v, Maharaja 
Mahendra Ohandra Nandy (1) it has been 
regarded as settled law that no appeal is 
provided to this Oongt from an order of 
remand passed by a Distriot Judge in an 
appeal preferred to his Court under the 
provisions of the Agra Tenansy Act (11 
of 1901) from the Court of an Assistant 
Oollestor. The learned Counsel for tha 
appellant has endeavoured to distingnish 


(1) 28 А, 88; A, W, N, (1905) 198, 


E 
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this ease on. ‘the ground ‘that the suit for 


arrears of.rent in the Assistant Colleator's 
Court ‘was brought in this iastanee by the 
.plaintiff in. virtue of the spesial provisions 
of. sestion ' 34 of the*said :Act, 
think that this makes -any difference, We 
hold. that-no appeal lies and we ‘dismiss this 
appeal accordingly. with costs. 


Pity RR VUE Appeal dismissed, 


- ALLAHABAD HIGH COURT. 
Figsr APPEAL FROM ORDER No. 38 or 1920. 
- Desember 18, :1920. 
„Pressi: :—Mr. Justice Tudball and 
e ‘Mr, Justice Hafique. E 
TALIB- HUSAIN -KHAN anp ÓTHEBS— 
DEFENDANTS —~APPELLANTS 
versus 
DUKKHU: KH ANGGEP LADEN, AND,OTHERS— 
` DEPENDANTA — RESPONDENTS. 
Custom—Pre- -emption—=Wajib; ,ul-arz, entry in, con- 
struction aaa karibi, who is. М 


< Where a. wajib: ul. ата ‘gives the right of рте. -emption 
to i karabaimand, ‘karibi, & person, ,, “who. is eleyan 
degrees removed from.. thé “‘veiidor, , cannot pre-empt, 


-nadmuch as he doeà not fall within the category 


of karabatmand karibu 


_ Firgt-appoàl from -an order of.the Sabe 
orJinate Judge, Ghazipur, Чаны the 13th 
January.1920. 
Dr. S. M; Sulaiman, for the дура: 
-Mr. Iqbal Ahmad, for the Respondents. 


JUDGMENT. „— Appeals Nos. %5.end. 26 of 
1920. arise.out. of two: suite for pre-emption, 


“The point in the two. appeals for. our desision . 


„ів the. same. The ‘plaintiff Ет : right .to 
t..on.the basis ,of.a oustom. 
шү: leaded inter alia. that, 
assuming that, there: was: eustom of pre.emp- 
ytion,. “the - plaintiff. had no: preferential wright 
,over..them.to; take.the property. Tbe; ;Court 
. of first instanse: [held in favour «of the defend- 
.ants.vendees. and. dismissed the suit. The 
lower Appellate Court on the plaintiff's appeal 
reversed the finding of the first Court on this 


We do not ' 


ferential у 
.related, The desision-of the Oourt -below is 
olearly wropg.and the,desision of the. Qonrt 
.of first instanoe was slearly right.. ; 


The | 


t 


one issue and remanded the ease. for.deoision 
on its merits. Непве the presenti appeal. 
The wajib-ul arz on which the plaintiff relies 


‘divides up “the co-sharera ôf the. village’ into 


three categories, The first is, near relations 
of the vendor inthe same potki, fecondly, 
near relations of the vendor in.another patti, 
Thirdly, eo.sharérs of the mahal. It is an 
admitted faot that the vendors, vendees and 
the pre-emptor аге. all eo-sharérs in ‘the 


same patie and they -are.also all relations. 
'Ascepting the plaintiff's pedigree, tha ‘plaintiff 
"ів аё least eleven dagrees removed. from the 


vendors. The vendees ere slightly more 
distant, The oustom ав set out; in ‘the 
wuiib-ul-arz does not give to опе relation pre- 


' ferential right over another relation by reason 


of his being more olosely related, The 
plaintiff must show that he falls within the 
words karabatmand karibi before he вап pre- 
empt as against the defendants. '"It'has more 
than once been held. in this Court that the 
words karabatmand karib "do not inolude a 
relation who‘, is во ‘distant as the plaintiff, 
namely, eleven degrees removed. We вап 


see no reason to go behind the desisioris of this 


Court. We.think.the relationship between 


: the plaintiff and the vendors is far toó distant 


to enable the Court to hold that the «plaintiff 
ів a.karabatmand -karibi, .The-plaintiff;. thore- 
fore, does -not fall within the first two 
eátàgoriee, he must of necessity fall within the 
third. eategory ; hissedar mahal, The: deferid- 
ants- vendees fall in fbe:same oategory. Тһе 
eustom does, nob give the plaintiff: a,pre- 
right besause he is :more:olosely 


; We. allow 
the appeal, and. set aside the order- of the 
Court below, "The plaintiff's suit will: stadd 
dismissed with, costa;in all. бан 


` Appeal allowed, 4 
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BOMBAY H:GH COURT. 
OURIMINAL ÁpPrAL No, 269 or 1920. 
November 17, 1920. 
Present: — Sir Norman Magleod, KT, 
Chief Justice, and Mr. Justice Shah. 
EMPEROR—Proseourog 
versus 


‚ UTTAMPAL, NAROTTAMDAS—Accosep 

Penal Code (Act XLV of 1850), s, 420— Cheating 

—Hundi negotiated with knowledge that it will be 
dishonowred—Offence, 


Accused negotiated a hundi payable at sight and 
‚ drawn on а firm which he knew would not pay the 
hundi. The hundi when presented was dishonoured, 
The accused spent the money obtained by him on 
speculative transactions and took no step to have 
‚ the hundi honoured or to re-pay the amount obtained 
by him ; 
Held, ‘that me accused was guilty of cheating. 
' [». 996, col. 


Oriminal appeal from an order of acquittal 
passed by the Acting Sessions Jndge, Surat, 
reversing the  sonviotion and sentence 
passed by the First Class Magistrate, 
Surat, , 

Mr. 8. S. Patkar, 

: for the Ого р, 
JUDGMENT. 
МАсгвор, С. J.— The accused was sharged 
before the First Class Magistrate of Surat 
+ Ону with having сһөһёв осе Nagin. Dalabh- 
ram with Rs. 5,000, an offense punishable 
under seotion 420, Indian Penal Code. The 
` Magistrate found the soouged guilty and 
sentenced him to suffer rigorous imprison. 
ment for two yars and рау a fine of 
Rs. 3,000, or in default to suffer rigorous 
imprisonment for six months more. Oa 
appeal, that conviction was set aside by the 
Aoting Sessions Judge, From that order of 
'aequittal the Government of Bombay have 
. appealed.. There is no dispute aboot the 
fasts of the ease. The assused, a young 
man of twenty two years old, а resident of 
Gandevi in the Baroda Territory, вате down 
to Surat and óperied a business on the Ist of 
February 1919, in his own name in partaer- 
ship with one Harkisondas Motiram, After 
the lab of February the asoused entered 
into, certain transactions, He sontrasted to 
buy a certain quantity of sesamum from one 
Vifubhai Hargovan of the value of over 
Ез, 5,009. He entered into а sontraet with 
: one Aslaji for the purahase of empty kerosine 
` oil tins of the value of Вз. 1,100. He enter. 
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ed into a sontrast to purchase twenty-five 
shares of the Finlay Mills for which the 
broker wanted Ra, 1,500 as margin money. 
He also entered into а contrast for some 


: eotton business with one Govindji Girdborlal, 


It does not appear that the accused had any 
money whatever to finance theze transactions, 
After the middle of February, if seems that 
he went to Bombay and had an interview 
with one Parbhudas, who oarried on business 
as a commission agent, with a view to enter 
into business transastions with him, What 
the result of that interview was is not 
quite clear. But we have letters written 
by the aconsed to Parbhudas about business. 
The answers sent by Parbhudas before the 
28th February have not been kept by the 
aosused, and there are no press aopies, but 
from the letters written by the aceused it 
is impossible to suppose that any definite 
arrangements for entering into business wera 
made, Then, on the 27th February 1919, 
the nosused wrote to Parbhudas: 

" Tomorrow we will draw from here on 
you а hundi up to rupees ten thousand. 
Please take note of the. same, Likewise, we 
shall send under sover to you ave} also to the 
extent of rupees five thousand. Please take 
note of the same. And in two or three days 
we shall send under cover the other are), 
Please take note of the same. Therefore, 
when the hundis some to you, please make it 
convenient to assept and pay for them im- 
mediately. Farther, you were requested to 
write quoting ihe rates of kerosine oil, 
empty tins, safety matcher, wax and other 
articles but there is no reply from you. 
Please, therefore, write forthwith. As far as 
practicable we are going to some to you 
personally on Monday. So that should we 
not send under cover other kundi then we 
shall some with sash, Please take note of 
tha same.’ 

Therefore, in that letter the seated was 
asking Parbhudas to honour his Aundi on the 
promise that he would be supplied with 


_fands to meet the hundis when presented. 


There is no evidenoee,, and і cannot say that 
there is tbe slightest reason to suppose, that 


‘on the 27th February Parbhudas had made 
' any representations to the asoused that he 


would honour the kundis drawn by the 


. asoused without first being placed in funds, 


On the 28th February Parbhudas replied 


“to that letter saying: 
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: "Your letter was received. Farther you 
- wrote (asking me) to write about the parti- 
eulars as to the drawing ofa kundi. The 
same was noted; We (or I) shall do the 
work `of (aesepting) hundi acsording to 
avej” (the moneys deposited), Farther 
yon ` wrote about sending empty tins for 
being sold here, But we (or 1) have got 
` no sueh facilities, Therefore, if we (or I) 
" got Bush facilities we (ог I) shall write to 
* you (ascordingly),” 


But before that letter was received by . 


the aconsed he went to the complainant and 
asked him to negotiate a kundi 
Rs. 5,000 drawn on Parbhudas, The som- 
` plainant appearsto have made certain enquiries 
whieh aonld not have been very ‘minute, 
But evidently he. was satisfied "with the ав. 
_surances of the aeoused, who went together 
with his Munim Gulabshand, that it was per. 
‘festly safe to negotiate the kundi. Accord. 
ingly, the aesused was paid Rs. 5,000 by the 
somplainant on a kundi drawn by the assused 
‘on Parbhudas, ` The kundi was sent the same 
day to Bombay but Parbhudae, having with 
him no funds belonging to the.acoussd, was 
nof prepared to give credit and honour this 
hundi, Parbbudas said; ` 


- "Hundi Exhibit No. M/2 was shown to me on 
“Maha Vad 14th, Saturday (1st Marsh 1919). 
Jt was not honoured and oashed -by our firm 
-beeause there was no balance available in 
„our aesounts on behalf of the drawer Uttamlal 
.Narottamdas, I know him because he had 

onae come to me about seven or ten days before 

Exhibit No. M/2 was presented and asked 
-meif our firm would keep an aceount in his 

. name and I replied that our firm would do 
business on his behalf so long as there was 
any balance available in his favour at our 
firm, Before the date of kundi, which is 28th 

February, the aacused had no assount with 

ug, 


What happened to the Rs. 5,000 whioh the 
'aesused. obtained from the somplainant ap- 
‘pears from the,evidence of Narottamdas, the 

ather of the sacoused : à 


"I was at Gandevi when M/2. was writ» 
ten. The aseused met me at Bilimora Station 
on the 28th February 1919 assidently, as I had 
gong to ask the Station Master of Bilimora, 
of he ean give trucks for despatehing brioks 
to Bombay. The aeeused had travelled on 
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that date from Surat and got down at Bili- 
mora. I asked him on the station what 
brought him to Bilimora. Нә said that he" 
bad drawna kundi of Rs. 5,000 upon Parbbu- 
das Vanarshi and gave it to the firm of 


‚ Khusbal Keshavji of Surat, in whieh the 
` eomplainant is a Munim, and that Gulabohand 


Kastureband had got it sashed at Khusbal's 
firm and that be got Re. 5,000. He said 


“that he paid out of Rs, 5,000, Rs. 1,500 to 


Harkishandas to be paid to the merohanta of 
Surat from whom he had puroehased eloth, 
empty tins, sesamum, ete, that he had got 
Rs. 8,5060 with him. He also said that he 
had bought sesamum for a Broaah man named 
Brijmohan .Keshavlal Bhagat from Vijubhai 
Hargovandas but no money or- kundi was 
_reseived from him on aosount of the purohase. 
I advised him to sel] off the sesamum, and 
the aecused sold it to one Alibhai within two 
As the acoused had Rs. 3,500 
in sash, I advised the scoused to send 
Re. 3,000 out of it to Parbbudas Vanarshi aa 
the aeonsed had opened, dealings with. him 
for the first time. He gave me Ra, 3,000 for 
remitting the money by a kundi.” 

Therefore, it wes the ascused’s father who, 
evidently seeing that his son was getting into 


` diffioulties, got Rs. 3,000 from him and sent 


“it down to Parbhudas to provide some oredit . 
in an aecount between. Parbhudas;and the 
acoused, ? , : : 


Then the assused went to Bombay, and, 
on the 8rd of “March, be paid a visit to 
Perbhudas, Meanwhile, on the Ist of Marsh, 
Parbhudas having received Rs. 3,000 from 
the father of the a&esnsed had opened a 
eredit in the name of the aaeused in his books, 
On tbe 3rd of Marsh the accused withdrew . 
Rs, 5,000. out of that Ha, 3,000, Parbhudas 
said: ud: 


“At the time he withdrew Rs. 2,000. I told 
him that Exhibit No. M/2 was not eashed, 
and if he paid Hs. 2,000 more, it would be 
cashed. Не replied that his man was to come 

-to Bombay with Rs. 10,000 and that amount 


- would be paid to me on the next day morning 


and that he should be paid Rs.. 2,000 as he 
wanted the sum badly. On the 3rd. day he 
same to me to withdraw Rs. 1,000 and seid 


+ that he himself had paid the amount of Mx. 


hibit No. M/2 and that 1 should pay fo him 
the balanse of Rs. 1,000. He took Rs. 1,000 
and I took his signature in. the receipt book,” 
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That Rs. 3,009 was not returned to the 
„ complainant who remained out of posket 
“to the extent of Rs. 5,000. The somplain- 
ant began to get anxious about his money. 
The hundi was returned protested on the 
8th of Maroh. On the llth he made a 
somplaint. A search was made for the 
aosused at his firm in Sarat. The aseused 
had abssouded and sould not be found. 
He was arrested on the Ist of September 
in Bombay. The question is, whether the 
accused fraudulently or dishonestly induced 
the complainant by deseiving him to 
deliver to him Rs, 5,000 That question 
depends upon whether we eould some to 
the oonclusion that on the 28th February 
when he drew the hundi on Parbhndas 
he had a genuine expestation that the 
hundt would ba honoured, We must rule 
out of consideration, I think, any sugges: 
tion that Parbhudas had said or written 
anything to the aasused whioh sould possibly 
have made him think that he, Parbhudas, 
“would honour the hundi of the acoused, if he 
had not been previously provided with money 
to pay the kundi; in other words, there is 
nothing to show that Parbhulas had 
ever consented to give credit to the acsused, 
‘or ever said or written to him anything 
which might induce him to believe that 
he, Parbhudas, would give him вгөіб. 
The result must be that the asoused drew 
a hund? on a firm which he must have 
known parfestly well would not pay the 
hundi. The, hundi was payable at sight, 
‚во that ib was not a aase ofa kundi drawn 
on а firm in whish the drawer had no 
funds at the time, but made payable 
- after some days so that the drawer might 
urge that he had a legitimate expectation 
of putting the drawee in funds before 
the due date. The aesused was spsoulating 
in various ways. He had oontrasted to 
purshase sesamum whioh he had no means 
40 pay for. He had bought shares which 
he had no money to pay for, He bought 
kerosine oil tins when he had no means 
to pay for them, and likewise he entered into 
cotton transactions without any money. If 
he had baen able to obtain sredit, then 
he might have been pui in funds to take up 
these, contrasts, and if they had resulted in 
profits he might have been able to re-pay what 
he had borrowed. Bat thisis not а case of 
an 890123931 person getting oredit fromthe 
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drawee. He got aredib from the ёот: 
plainant on the representation that the 
kundi would be honoured. 

It has been pressed проц пя very urgent" 
ly that the acansed was merely spesulating 
on the chanoes of the market; that he had 
a reasonable expsatation that the market 
would go in his fovour, and that he 
would be able to re-pay what he had bor. 
raved. In order to see whether the 
mental attitude of the ascused was so 
innosent, as 16 was represented to us by 
his Counsel], we are entitled to look at the 
sondust of the aesused after the hundi 
had been dishonoured., We may take it, 
first of all, that he knew perfestly well 
that, unless some miracle happened, Parbhu- 


das would not honour that hundi. If he 
had baen able to raise from some other 
persons Rs, 5,000 to put Parbhudas in 


funds for the kundi before it had been 
actually protested, no doubt, so far as tha 
complainant was concerned, he would have 
been saved from a criminal charge. Bat 
he made no attempt to save the som. 
plainant from even part of the loss which 
he was incurring. I have no doubt that the 
father of the acansed induced him to give 
him Rs, 3,000 to send to Bombay, as the 
father must have seen in what jeopardy 
the aesused was plasing himself; and if.the 
Rs. 3,000 whish he had sent to Parbhudas 
had been kept there, and restored to the 
complainant in part-payment of his loss, 
the aspest of thé ease would have been 
a different one. But as soon as the as- 
cused got away from the influense of his 
father, he goes to Bombay and takes away 
the Rs. 3,000 from Parbhudas where it 
might have remained at any rate as part- 
payment against the hundi, and dissipates 
16 in the various spesulations whieh he 
had at the time. Whether he made a 
eontrast for the purehase of Finlay Mills 


sharas before or on the 3rd of Mareh 
makes very little differenos. If he had 
made а contract on the srd of Marah 


and took Hs. 2,000 away from Parbhndas 
in order to supply the margin whioh 
“the broker demanded, then, of course, that 
wil in no way make his ease better, If 
he had entered into a sontraat before the 
8rd of March, and owing to the fall“ in 
the market the broker was demanding the 
margin in order that the contrasts might be 
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.kept open, then the result would be tlie 
same. The aecused deslined to ast in the 
way which might have shown that. his 
sondust in drawing the kundi was not во 


night have been able to partially retrieve the 
mistike whioh he had madein drawing the 
kundi on an aesount which did not exist, In 
my opinion, the evidence is convinsingly olear 
to show that the asoused eommitted the 


offence of cheating: and it seema to me that . 


-the learned Sessions Judge has erred in think. 
ing that, beoause the ssoused had entered 
into  eoniraete, for. which money was 
required,.he воша have no gailty inten- 
tion when he got Rs. 5,000 out of the 
complainant, There is no-harm in getting 
sredit from a. person if all the neo:ssary 
parts of the oase are disslosed. If these 
‘are placed before the-person: who is asked 
Жо advances money, and-he вһоовев, оп a full 
disclosure of all the relevant faote, to 
‘give oredit, then if he loses that is his 
own look-out. 
agsuded had entered into osontracts before 
tthe 28th Fabruary without having - any 
menang ёо ваггу out those eontrasts, has no 
,bearing whatever on the question. He had 
mo real-expectation that Parbhudas would 
shonour this kundi, Hə found himself in 


difficulties. He wanted a considerable sum 
of money. He knew parfestly well that 
. Parbbudas would not honour that kundi 


unless he was provided with funds to meet 
dt, or unless he bad distinstly stated that 
che would give oredit t> the азвпаві ; yet 
with that knowledge the  aseused . obtains 
Вз. 5,0J0 from the oomplainant оп - the 
strength of that Aundi, which he must 
have known was not worth the paper it 
was written on. Therefore, the order of 
acquittal by, the Sessions Judge must be 


set aside and the aecused muat bə oon- 
wisted of the offenes of heating under 
section 420, Indian Penal Code. But oon- 


sidering the youth of the assused we sen. 
tence him to qne year’s rigorous imprison- 
ment.and a fine ci Rs. 1,000 or in 
default to suffer rigorous imprisonment for 
six months more under.seotion 42), Indiane 
‘Penal Code. The fine, if not paid, shall 
be: recovered under section 586, Criminal 
Prosedure Code. The fine, if resovered, 
aball be paid to the complainant as som: 
pensation under sestion 545, Orimina! Pro- 
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But thé mere fast that the . 


р . Пэй 
sedure Code, Any part of ‘the one year’s 


sentense whieh has been suffered by the 
accused from the 5th- January 1920 will.be' 


.taken into acoount. 
:dishonest as it was on the face of it, and he . 


Suan, J.—lagree. . 
Order accordingly. 


‘ALLAHABAD 2068 COURT. 
FULL BENC 
CarminaL Revision No. 694 oF 1920, 
December 2, 1920, 
Present: —Sir Grimwood Mears, Кт, 
Chief Justice, Mr. Justise Rafique and 
z Mr. Justice Ryves. 
SHEO SHANKAR —APPLIGANT 
versus 


MOHAN SARUP—Oprosira: PARTY, 
Criminal Procedure Code (Act V of 1898), ss. 179, 
181 (2;—Jurisdiction of Criminal Court--Misappro- 


“priation by servant —Money collected in one district .— 


Shop in another distreit—Servant, duty of, to account at 
shop. 


M. owned a cloth shop at Mirzapur. S was 
employed as aservant of the shop and his duty was 
to collect money due to his master and deposit 16 


“in the shop at Mirzapur: he was sent to two villages 


iu the Allahabad District to collecti money, which 


‘he did collect, būt misappropriated. M instituted 


criminal proceedings against S.at Mirzapur, and the 
question was whether the Courts at Mirzapur had 
jurisdiction to entertain the complaint : 

Held, that as S. had to account to his master at 
шш the Courts there had jurisdiction, [p. 997, 
col, 2 H 

Criminal revision from an order of the 
Magistrate, Firat Class, Mirzipur, dated 


the 21st of September 1920, 


Mr. A. P. Dube, for the Applicant. 

Mr, B, K. Mukeri, for the 
Party. ` 

JUDGMENT.—This isan application in 
revision at the instanes of Sheo Shankar, 
His ease is that he haa been brought before 
the Magistrate of Mirzipur Distrist, who 
has sommensed to try a sriminal charge 
against him, without having any jurisdis- 
tion so to do. Sheo Shankar says that the 


Opposite 


,jurisdietion should be Allahabad and not 


Мі zapur. ee 
Now, the question of jurisdistion must be 
desided at the outset by a perusal of the 


complaint, It is on the terms of the eom: 


Ф 
Vel. LX} 
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plaint that the Magistrate first has to inform 
himself as to the nature of the oase, ard 
„вее whether, from the allegations made in 
the eomplaint, it would appear that he bad 
jurisdietion {o entertain it. For sometime 
we have had our attention drawn to the 
authorities on one or the other side of 
the line and there isno doubt that, during 
part of thg hearing, we were under tbe 
impression tkat this ease raised in a son- 
venient form all the facts necessary for a 
definite desision on settion 179 of the 
Coge of Criminal Prosedure. Onur inelira- 
tion was expressed to be to uphold the 


decision in George Laxqiidge v. George 
Atkins (1), But a translation of tke 
complaint whioh wes laid before us 


towards tke elcge of the osse has made 
it perfeotly olear that this is a simple 
matier. Tke complainant alleges that Sheo 
Shankar was a servant of a oloth shop 
situated in Mirzapur, and as such cervant 
it was his duty to realise. the prise of 
sloth from traders aecording to the direo- 
tions ‘given by the master of tke shop 
and to deposit the money.thus realised in 
the shop at Mirzapur, The complainant 
then gces on to allege that on the 27th 
of Desember 1919 the servant was cent in 
the воцгєв of his duties to two villages to 
collect money and that. he did collect some 
Hs. 1,500; that those two villages were in 
the Listriet of Allahabad, and that the 
соЦе Хіопв were made on-assount of the 
mon y due to the petitioner's master. Ther, 
para:raph 6 sets out that, instead of 
depositing the aforesaid sums at the shop 
of ihe petitioner’s master the ascased No. 1, 
-at the instigation of, ard in consul ation 
with the aceu:ed No. 2, who is his brother- 
in-law, and in order to sonceal his oriminal 
breach of irust, the asoused No, 1 made a 
report at the Police station at Mando, in the 
Allahabad Distriot, that а daeoity had taken 
plase. On the investigation made by Manda 
Police and the Police Inspestcr of the 
Allahabad District, the said report waa 
found to be -absolutely false and groundlesa 


sud to have been made.in eollusion with the 


accused No 2. Subsequently, the complaint 
asked that both the accused may be punished 
under sestions 408, 114 of the 
Péna] Cede, it should be stated that the 

(1) 17 Ind. Cas. 492; $6 А. 29; 10 А. L.J. 431; 18 
Cr. І. J. 856, 
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residence cf aasneed Ne, 2 („Ве brother-in law 
of ihe applicant here) is stated to be 
in the Mirzapur Distrist, "Therefore, when 
the Magistrate persued this dosument he 
was, we think, entitled to assume that the 
matter was within his jurisdiction,  Aesond- 
ing to tke eccmplaint, the plan to mis- 
appropriate thia money was soneeived in 
Mi:zapur and tke snbrequent journey to 
Marda was undertaken only to give colour 
to wlat was eaid to be a falee story. 
Asaused No. 1 was the servant of the som.. 
plainant and hada duty to assount to his 
master at the shop at Minzapur. In the 
circumstances, the case does not present any 
feature cf importance or make 16 nesessary 
for us to sonsider whieh of the varions 
decisions cn cesticn 179 of the Cede of 
Criminal Proeedure we prefer. But we do 
take tke oppcrivnity of saying that at one 
mcment {his sare did appear to us to be, 
urdistinguishable from the васе of George 
Langridge v. Georg: Atkixs (1). The applioa- 
tion, therefcre, must be rejected end the 
record willbe returned for the trial of the 
case on tke merits, 


Application rejected, 





UPPER BURMA JUDICIAL COMMIS. 
SLONER’S COURT. 

CO KIMINAL Revision No, 662 ок 1929, 
September 7, 1920, 
fresent:—Mr, Heald, A. J. C. 

NG4 SAN DUN—Acoosep 
versus 

EMPEROR- Opposite PARTY” 


Uprer Burma Criminal Justice Regulation, Sch , 
sec. XV—Disirict Magistrate, order of—Revision— 
Interference, when permissible. 


Under the provisions of section XV of the Schedule 
to the Upper Burma Criminal Justice Regulation, 
the Judicial Commissioner will not interfere with 
an order of a District Magistrat8, even where the 
procedure is irregular, unless that procedure has 
occasioned a failure of justice. [р. 998, ool, 1.] 


JUDGMENT.— The Police reported peti- 
tioner to the Sub Dvisional Magistrate, 
Amarapura, for action under section 107- 
of the Code of Criuiinal Procedura. 


608 
TILAK RAI v, BMPEROR, è 
“On that report the" Magistrate desided 
{о take aetion against petitioner under 
section 110 instead of sestion 107 of the 
боде, and after taking evidense direated 
petitioner to enéer into a bond in Rs. 200 


with two sureties to be of good behaviour 


, for one year. 

Petitioner appealed to the District Magis- 
trate, who set aside-the order for seeurity 
for good  behayiour, and dirested the 
Magistrate to make further enquiry against 
petitioner under sestion 107 of the Code. 

The Magistrate, instead of taking 
proseedings against petitioner under sestion 
107, noted in the diary of the record of 
the proseedings under sestion 110 that he 
had been referred to a ruling whieh debar- 
red the District Magistrate from ordering 
further enquiry in prooeédings under seo- 
tion 110 of the Code, and gave petitioner 
time to apply to this Court for revision of 
the District Magistrate’s order: 

I have heard petitioner and referred to- 
the oase mentioned by the 
namely the oase of Dayanath Taluqdar v. 
Emperor (1), and I find that what the 
learned Judges said in that ease was: 
“Tt appears to us that the District Magis- 
trate had no power. under the law to 
order further enquiry iz the terms in 
which he did,” In that ease an order for 
sesurity for good behavionr had been made 
against the petitioner, and on appeal the 
District Magistrate set aside that order 
and directed that there should be a further 
enquiry, and, at the: same time, required 
increased sesurity from the petitioners, 

I seems to me olegr that in an appeal 
under section 406 the District Magistrate 
has power "under seetion 423 (с) and (d) 
of the Code to alter or reverse the order 
under appeal and to make any eonsequential 
‘or insidental order that may be just and 
proper. : 

If the Distriet Magistrate — considered 
that the order for seourity for good be- 
haviour was not warranted by the evidence 
or the sircumstances of the ease but was 
of opinion that the ease was one in whish 
an order for security to keep tbe pesee 
might be justified, I see no reason to" 
believe that he was not competent to set 
aside the order for seourity for good' be. 


" (1) 88 €, 8 8 Cr. Ly J. 248, 
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haviour and at the same time to order 
proceedings to be taken under section 107. 
That procedure would be^analogousto that 
prescribed in seotion’423 (b), whioh em- 
powera an Appellate Court in an appeal 
from “a sonvistion to reverse the finding 
and sentence and to order the accused to 
be re-tried, and would not, in my opinion, be 
open to any objestion. . 

Farther, apart from the provisions of 
seotion 423, the District Magistrate had 
power to initiate _proceedings against peti- 
tioner under section 107 of the Code,and ` 
in view of the provisions of sestion XV of 
the Sohedule to the Upper Burma Oriminal 
Jvstice Regulations, whioh says that- no 
order shall bereversed or altered on appeal’ 
or revision on acsount of any irregularity 
of procedure unless the irregolarity has 
oceasioned a failure of justice, I should not 
interfere, evenif I.thonght that the Distriet 
Magistrate’s procedure was irregular, since 
I fail to see that that procedure has 
ossasioned any failure of justice. : 

1, therefore, see no reason to 
and I dismiss the application. 

Application dismissed. 


interfere 





ALLAHABAD HIGH COURT. 
CRIMINAL Revision No, 645 or 1920, 
.Deeember 17, 1920. | 
Tresent:— Justice Sir Р. €. Barerji, Кт. 
TILAK RAI AND OTHERS—PETITIONERS 
: i versus 


EM PEROR— Оррозітк PARTY. 
Criminal Procedure Code (Act V of 1898), s 108 
(3)— Appellate Court, power of, to make KAN for 

security, irr ерге of powers of Trial Court, 


Under ИЕТ (8) of section 106 of the 
Criminal Procedure Code, an Appellate Court has 
power to make an order for security, even though 
the original Trial Court, from whose decision the 
appeal was heard, had no such power under sub- 
section (1) of that ‘section, 

Criminal revision from an order of the 
Magistrate, First Olass, Ballia, dated the 
9th September 1920. 

Mr. J. M. Banerji, for the Applieants," 

Mr. В, Malcomson (Assistant Government 


Adyoegte), for the Orown. 


Vel. LX] 
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JUDGMENT,— This is an application for 
revision of an order of an Appellate Court 
e diresting tho applicants to furnish seaurity 
to keep the pease rnder section 106 of 
the Code of Criminal Prosedure. The 
applicants were sonvioted by a Magistrate 
of the Sesond Class of the offence punish- 
' able under section 352 of the Indian Penal 
Oode and egsh of tham was sentensed to a 
fine of Rs. 10, They appealed. The 
Appellate Court dismissed their appeals, 
- but held that, as there wis a long standing 
feud between the complainant aud the accused, 
it was desirable to order the &osused to furnish 
Security under sestion 106 of the Code of 
Criminal Prooadure, It is oontended on 
behalf of the applieants that, as the Oourt of 
first instanse which had the powers of a Sesoad 
Olass Magistrate only was not competent to 
order seaurity to be furnished under sastion 
106, the Appellate Court was also insompetent 
to make suoh an order and it is urged that 
the Appellate Court eould only exersise sueh 
powers ав the Court of first instanoe sould have 
done and as-in the present instanca the Court 
of first instanse sould not have ordered sesu- 
rity to bs furnished . nnder section 106 the 
Appellate Court sould not have made an order 
under that section, It ig farther contended 
that the ease was not one in whish an order 
under seation 106 onght to have bsen made, 
As regarda the first point, the matter is oonoelu- 
ed by the deoision of this Court іп Dharam 
Dus v. Emperor (1). That wasa deoision of а 
Division Bensh of two Judges and Lam bound 
to follow it. There are, no doubt, desisions 
of the Caleutta and Madras High Courts to 
the contrary, bat the learned Jadges who 
desided the ease referred to above did not 
agree with the rulings of the Oalentta and the 
Madras Courts and agreed with a dasision 
of the Bombay High Court to whish they re. 
ferred in their judgment. It sesma to me 
that sub-section (3) of seotion 106 is wide 
enough to inslude an Appellate Court whatever 
may have been the powers of the original 
Trial Court from whose decision the appeal 
was heard, Sub.seotion (1) spesifes the differ. 
ent deseriptions of Courts which ooald make 
an order under the seetion and sub sestion (3) 
adds another olaas of Courts 
mentioned in sab-sestion (1 ), namely, Appellate 
Udurts. Had the objest of the Legislature been 


(1) 7 Ind, Cas, 412; 33 A, 48; 7 A. In J, 910; 11 Or, 
І, J. 480, 
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to limit the powers ‘of the Appellate Conrt one 
would expest to find in that sub-sestion & 
limitation of the powers of the Appellate Court, 
sash as we find in section 439 of the Code of 
Criminal Prosedure in the ease of enhance- 
ment of a sentenee passed by a Magistrata of 
the firat olass. However, asthere is a deoi- 
sion of two Judges of this Court on the subjeet 
whish is against the applieants I feel myself 
bound by that deoision and I see no reason fo 
differ from it. As regards the sesond point 
raised, it appears that there has been enmity 
between the parties for some time and that 
the aasused deliberately lay in wait to aom- 
mit an assault on the complainant, In theme 
eireumstanoes, althongh the assault actually 
eommitted was not so ‘severe as to justify 
a heavy вепіепве, the Appellate Oourt eannot 
be held to have exersised its disoretion unwar- 
rantly in directing the-applisants to farnish 
security, For these reasons I dismiss the 


lication, . ne 
iss Application dismissed. 


PATNA HIGH COURT. 
ORIMINAL Revision No. 10 or 1921. 
January 27, 1521, 

Present: —Mr. Justioo Ross. 
DARBARI CHOUDHURY AND OTHERS — 
{Ратітіомева| 
versus 


EMPEROR— Opposite PARTY, 
Penal Code (Act XLV of 1860), ss. 109, 879— Person 
charged with theft, whether can be convicted of abetment 


of offence, 

charged with an offence under „көс. 
а. B79 of the Penal Code cannot be convicted 
of abetting that offence, where he is not charged with 


t. 
gi ыкы Payi Kanniahv. Emperor, 5 Ind, Cas. 


145; 88 М, 264; 7 M. L. T. 79; 20M. L. [J. 84; 11 Or. 
„ J. 49, followed. : 
: Gririnal revision against the order of the 


istrict Magistrate, Parneah, dated the 20th 
cake 1920, affirming in appeal the order 
of the Magistrate, Sesond Ofass, Araria, dated 
th July 1920. . fe 
ыза Lakshmi Kant sha, for the Petitioners, 
The Assistant Government Advocate, for 
ite Party. 
зе Орр т he petitioner has been 
sonyioted of theft and has been sentenced to 


1000. 
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pay -&: fing of Rs. *05. Tke facts of the ense 
aré that; daring the absence of the. dom- 
plainant, (the owner of the: goat) one 
Deokant Thakur, peon “of the 
who" 18“ a: Tahsildar, went and-foréibly took 
his: goat away under the petitioner's order ; 
and the’ebmpldinant hearing this on his 
return Went to the Zemindari Kashari and 
demanded ‘the return of his goat, but the 
petitioner refused. to raturn it and liad it 
killed: ` 

It ig sontended on behalf of the peti- 
tioner ‘that, whatever offence һе may have 
eommiited, the offense sould not’ be. theft 
because there was no removal ofthe goat by 
him. In answer -to this argument the 
learned Assistant ` Government Advosate 
contends that the theft by the petitioner 
occurred when he ordered. the goat to be 
killed. -Tn my opinior, this ‘argument is 
not sound, beaause the theft had already 
taken place when the goat was removed. 
from thé somplaindnt’s house by Deokant, 
the peon. It was then suggested that, even 
if the petitioner eould not be convicted of 
theft, he was guilty of abetment of theft 
and the failure to frame a oharge under 
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No section of the Criminal Procedure~ “Code 
allows a Court to pass an order of acquittal after | 
a charge has been framod, except npon a finding 


- on the merits of not guilty. 


‘petitioner, . 


that sestion has not prejudiced him. Тһе ~ 


саве of Padmowaba Payi. Kanntah v: Emperor 
(1) is against: the contention of the learned 
Assistant Government Advocate. 

The Rule must be made. absolute; the sor- 
viotion set aside and the fine if paid .must be 
refunded. 

‘Oonutction set aside; 
Rule made absolute, 


NOCT Cas. 145; 33 M. 264; 7 M, Lr “T. 179; 20 
0.7.784; 11 Cr. Ї, J. 49. 





. LABORE HIGH COURT.. 
OximinaL Revisron Petition :No, 1660 , 
cr 1920. 
Febreary 11, 1921, 
2 Present :—Mr,: Justise Le, Roesignol. . 
NARAIN DAS Ax» ANOTHER— 
ÜourrAINANTS—PETUTIONERS 
versus 


MEWA SIN GH—Acovenn—-Resroxvenr. 

Criminal Procedure Code (Act V of 1898), ss. 259, 
489— Procedure — Charge framed—Oomplainant, absence 
of—Acduittal, order ЕД legality Lcd s 
Court, power of QU 


Where a charge has beer framed it is the duiy 
of the Trial Court to proceed with the trialin the 
absence of the complainant and to convict or acquit 
on the merits. 

The High Court has no power to convert an 
acquittal into a convicticn, ‘but it has power, to. 
direct the Trial Court to conclude the ¿rial in the 
manner provided by law, 

Petioner under section 439, Criminal 
Prosedure Code, for revision of {ће order of 
the Sessions Judge, Ambala, at Simla, dated 
the 28th Jnly 1920, affirming that of the 
Magistrate, Firat Class, Ambals, dated: tha 
12th June 1929, 

Mr, N. О, Pandit, for the Petitioner. 

Mr 0. L. Gulati, for the Respondents. 

JUDGMENT.— The Trial Court passed `a 
bold order of acquittal in this oase; because, 
after the prosesution evidenoe had ‘been 
recorded, after charge had been framed, after 
the bulk of -the defence evidense had been 
resorded, an adjournment was given “for 
the summons of one last witness for the 
defenae, : 

. On the date fixed, the eighth hearing in | 
the ease, the somplainanta and their Pleader , 
failed to arrive in time, whereupon: the 
Court, by reason of their absense and поё on 
the merits, acquitted the *accused. Buah an 
order is contemplated by no section of the 
Code, so far as I am aware, and no вевііоп 
allows a Oourtto pass an order of acquittal 


after a charge has been framed, exoept upon 


a finding on the merits of not guilty. 
In this ease it was the duty of the Trial 
Court to proseed with the trial in, the 


' absence of the complainant and to eonviot' or 


А 


acquit on the merits, 

This Court has no power to aonvert an 
acquittal into а sonvistion, but it has power 
to direst tke Trial Court to sonelude tle 
trial in the manrer provided by law. 

I cet aside tke Magistrate's order of ae-. 
quittal and direct him to proseed to judg- 
ment after taking the evidence of the remain- 
ing witness for the defense. s 

Acquittal Order set aside, 
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UPPER BURMA JUDICIAL COMMIS. 
.SIONER'S COURT. f 
ORrIMINAL Reviston No, 836 or 1920. 
September 28, 1920, 
" Present:— Mr. Heald, A. J, C. 
NGA THET SHE AND OTHERS — PETITIONERS 
Versus 
EMPEROR- Orrosrrg ‘Party. 


Upper Burma Criminal Justice Regulation, Sch., 
sec, XII—Revision— Disirict Magistrate, power of. 


. Under the provisions of section XII of the Sche- 
duls to, the Upper Burma Criminal Justice Regulation, 
& District Magistrate has extensive powers of 
revision allowing him todeal with the cases of Second 
and Third Olass-Magistrates as he thinks fit’ instead 
of reporting them to the High Court. 

Mr.'N. M. Mukerjee, for the Appliaant. 

JUDGMENT:—Petitioners were sent up 
by the Polise for trial under sestion 325 
of the Indian Penal Code in  respeet of 


serious injuries recieved by one Po Ka 
during a fracas whioh resulted from 
gambling at Pozanetkin village in the 


Myingyan Distriot, 

The Magistrate discharged the petitioners, 
but noted at the end of his judgment 
that many of the witnesses mentioned by 
Po Ka in his deposition, whieh was resorded 
in hospital when it waa thought that he 
was hkely to die, had not been exa- 
mined. zi 
. The District Magistrate, having ealled 
for the oase in revisior, said that there 
appeared from the proceedings and the 
Poliee papers to Ее. grounds for further 
enquiry’ and ordered thatenquiry to be held 
by the Senior Magistrate, 

Petitioners ask me to set aside that 
order in revision and I baye read tke 
records and heard their learned Adyosate. 

Ore of the grounds argued ів that a 
Distriot Magistrate in: Upper Burma has no 
power to. revise the orders of First Olass 

_Magistrates. In view of the express 
provisions of seolions 435 to 438 of the 
Code . of Criminal Prosedure, this argu. 
ment would not be worth notice, but for 
the fact that it is. constantly eropping up 
їп. cages in this Court. It ie, of course, baccd- 
on the provisions of ceation XII of the 
Sohedule to the Upper Burma Criniinal 
Justice Regulation which says that a 
• Distriet Magistrate in revising the order 
of*& Second or Third Class Magistrate, may, 
subjest to eertain limitations, "pass eneh 
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order as he thinkg fit! That provision 

obviously does not limit the Distriot Magis» 

trate’s ordinary powers in revision under 

the Code but, on the sontrary, extends hia 
powera under sestion 438 by allowing him 


‘to “deal with the-eases 8f Sesond and Third 


Class Magistrates аз he thinks fit, instead 
of reporting them to this Court for orders. 

So far as the merits of the present.oase 
perfectly olear from 
the Magistrate’s own note that there was 
seope for further enquiry, and I see no rea. 
воп to interfere with the Distriet Magistrate's 
diseretion ia the matter. 

The application is dismissed. 


* Application dismissed, 


SIND JUDICIAL COMMISSIONHR’S 
COURT. 
OgiuINAL Rgyi8:0* APPLICATION No, 164 
or 1919, 
Oetober 10, 1919, 

Present : — Mr. Kineaid, J. O., and, Mr. 
Kemp, A. J. 0. 
HARBHAGWANDAS METHARAM— 
APPLIOANT 
versus 


EMPEROR—Opposite Parry, 
Criminal Procedure Code (Act V of 1898), s. 439— 
(85) — Revision - Appeal competent —Revision, whether 
entertainable. 


' Where itis open to an accused person to appeal 
and he does not do so, clause (5) of section [439 of 
the Criminal Procedure Code bars the entertainment 
of an application for revision. 


Application for revision againat the 
order of the Judiaial Commissioner, Sind, 

Mr. Wadhumal Oodharam, for the Appli. 
eant, 

Mr. Т. 9. Elphinston, Pablie Prosesutor for 
Bird, for tke Crown. 

JUDGMENT. — Tho ngxt point raised by 
the learned Pleader was: that the Court 
should ravice the prossedings against his 
elient under sestion 43) cf the Criminal Pro. 
cedure Code. 

It was open to the applicant to lodge 
an appeal. Unfortanately for him elause (5) 
of section 439 1uns as follows; — 


.the Oourt that 


1002 
KALLU V,-BMPEROR, 


“Where under thfs Code ‘an wm lios 
and no "appeal is brought, no prossedings 
by way of revision shall be entertained at: 
the instanee of the party who sould have? 
appealed.” 22 

"The learned Pleader has — that the 
ease is already before the Bench and the 
Court edn, 
aot under sestion 439, It isnot, however, 
the case that the proceedings are before 
it_may revise the sonvio. 
tion, They are before. the Court that the 
applicant may show oause why his sent- 
ense should be enhanced. The only way 


- that we воша ast to his advactage under 


seotion 439 would be to admit this application 
in revision whieh the learned Pleader has 
tendered. But to do that would be to enter- 
tain the proseedings by way of revision 
at the instanee of the party who has not 
appealed: This we are expressly forbidden 
to do by olause (8), seotion 439, А some- 
what similar opinion was expressed by 
Faweett, J. О, and Orump, A. J. ©, іп 
Jumo v. Emperor (1). The learned Judges 
bserved: "It would be pure quibble to say 
that, in spite of the provisions of sestion 


439 (5) of the Code, the Court could do what. 


applisant wants of its own motion. This 


would be a mere evasion of the Statute Я 


whieh the. Court cannot permit,” 

A further request. made by the Пааа 
Pleader was that the. Court ‘should, .if it 
finds itself. unable to admit the application 
for revision, treat this application for 
revision:as an appeal and: give’ the appli- 
cant the benefit of section Sof the Limi. 
tation Ast. Bat tbe grounds given by the 


А applicant for not filing the appeal are, that 


he “has undergone expenses, trouble and: 
the anxiety of the prosesution for “about 
10. months and, therefore, did not appear 
to file an appeal.” These 
not. appear to us hea siffisient cause 
within the meauiog of seotion 5 of the Limit- 
ation. Ast, З 

We, therefore, dismiss the application 
under section 439 gf the Criminal Prosedure 


Cod в. 
“Applicati on dismirsed, 


202, 


КИЕ 


ee 
P 
. 
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‘therefore, on its own motion: 


reasons do. 


(1) 28 Ind, Све, 108; 8 8.1. В, 229;16 Cr. 1, Л. 
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ALLAHABAD HIGH COUBT. 
OKrIMINAL Reviston No, t09 or : 920 
November 17, 1920, 

Present :— Mr. Justice Hyves. 
KALLU alias KALLAN— PETITIONER 

"versus ; 
EMPEROR. O»rotirz-Panrr. 
Criminal Procedure Code Асі V. of 1898), .s. 110— 
General repute, evidence бере sufficienteto justify 
taking security. 


- Where in a case under section 110 of the.Criminal 
Procedure Code the prosecution witnesses testify 
merely to the reputation of the accused, and know 
nothing about him beyond that reputation, and are 
entirely ignorant of the cireumstances of, or -of the 
business carried on by, the accused, an order ге. 
quiring him to furnish  seourity is not justified. 
[р 1008, col, 1.] 

Criminal revision from an order of the 
Distriot Magistrate, Agra, dated the 24th 
July 1520. 

Mr, Kaila Nath Mukerji, for the (Appli: 


oant, 


The Assistant Government Advoeate, for 
the Orown. 

JUDGMENT,—In this oase Kallu has been 
ordered to be bound down under seotion 110 
of the Criminal Prosedure Code. The notise 
issued against him under section 112 of the 
CriminalProeedure Code states that he is 
a thief by profession and habitually commits 
‘ extortion. ‘A largenumberóf witnesses for 
the prosesution were prodused and they 
generally say that Kallu has the reputation 
of being a harbourer òf thieves and aom- 
mits extortion. They go on to say that he has 
mo other means of’ livelihood, and ір ‘srosa- 
examination, most of them said that he bad 
no oultivation or business, The learned 
Magistrate has aocepted this evidense and. 
on the strength of this evidence haa passed 
the order under section 110 ofthe Oriminal 
Procedure Code, which was confirmed in 
appeal, but it is quite evident from the learned - 
District Magistrate's order that the -evidense 
against Kallu is extremely slight; indeed, 
h»says so himself, The aceused, who is a 
man of sixty years, had apparently never 


‘been suspested by the Polise until early in 


thia year when a daeoity was committed sab 
the house of one Gobardhan Jat. He was 
suspested, not of baving taken part in the 
daeoily, but of helping one of the aseused,ea ° 


- relation of his, in the dagoity to eyade arrest, 


Vel, LX) 
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Jt was only after that that a history sheet 
was opened for him, The Distriet Magistrate 
admits that there was no evidence of his hav- 
ing been suspected’in any definite sase either 
before ог after history sheet was 
opened, and that the oase сап only suceesd 
if the evidenee of general repute san be 
believed. It is, of eouree, very easy for 
witnesses to say that so and so ів by repute a 
bad character. All these witnesses, seven- 
teen in number, who were produced for 
the proseantion, were tested asto their real 
knowledge of Kallu’s oiroumstances and 
they said that they knew nothing about the 
acaused personally beyond his reputation. 
The Distriot Magistrate has found, as did 
the trying Magistrate, that the witresses 
for the defence’ are to be believed when 
they say that the aconsed has some cultiva- 
tion, has a bullock and в oamel, does a 
little money-lending and в little grain-dealing 
business. All the prosecution witnesses, 
although they are quite aware that this man 
has sush an evil reputation, are entirely 
ignorant of the business oarried on by him 
which, however, must be patent to the people 
of the Joeality, А man sannot have grain- 
dealing, and sultivation ard ure cxen and 
camels without it being apparent to his 
neighbours, I am, therefore, 
satisfied with the evidence for the prcseeution, 
I note, however, that the Distrist Magistrate, 
having held that the aeoused esrries on 
sultivation and business in в small 
way, goes on to ssy that his position in 
life makes it so highly probable that he is an 
аввоеівів of thieves .and daeoits; that he 
apparently for this reason feels justified in 
supporting the order of the Magistrate. 16 
would bea dangerously broad rule to lay 
down that a small shop keeper must, there- 
fore, be an associate of daooits and that it is 
necessary, therefere, to bind bim down. 

In my opinion, this із not a ease, on tbe 
Magistrate’s own showing, for an order under 
gestion 110 of the Criminal Procedure 
Code. 

I set aside the sonviotion and order that 
‘security bonda be diseharged 
E Conviction set aside, 
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MADRAS HIGH COURT. 
Criuinat Revision Oase No 5% ор 1920. 
Свтміхлр Revision Petition No. 44 ок 1990 

April 27,1920. А 
Present:—Justise Sir Abdur Rahim, K'r, and 
Justice Sir William Ayling, Kr., 

In ve T. G. KRISHNASAMI NAIDU 
AND ANOTHER— ÁOCUsED— PETITIOHERG, 
Madras District Municipalities Act (IV of 1884), 
ss, 32 4°, 280— Chairman, delegation” of powers of, 
s third person—Complaint by delegate, legality 
oj. 


Where the Chairman of a "unicipal Council 
lawfully authorises .a person under section 2 of 
the Madras District Municipalities Act to exercise 
his powers, including.the power to lodge n com. 
plaint, that person is entitled to exercise that 
power so leng as the authorization lasts, and he 
does not need express authorisation under section 
280 to institute a complaint in respect of an offence 


. under the Act. 


' Petitions, under sestions 455 and 439 of 
ihe Code of Oriminal Prosedure, 1598, pray. 
ing the High Court to revise the judgment 


‘of the First Class Magistrate, Tiruppathur 


Division, in Criminal Appeal No. 14 of 1590, 
preferred against the judgment of the Sub. 
Magistrate of Tiruppathur in Calender Oase 
No, 55 of 1919, 

FAOTS appear from the judgment. 

Mr. В, O. Sankaranarayana, for the Peti- 
tioners,— The ^ Ohairmaen. delegate was not 
eompelent to lodge this somplaint. The 
general authority to him by the Chairman to 
perform the latter’s funetions under section 
32 (4) of the Diatriet Municipalities Aet will 
not oover dares under seetion 280. There 
must be express authorisation under geotion 
280... 

The expression “ Chairman” in seetion 280 
does not include a Ohairman delegate, 

Mr. 0, Norasimhachoriar, for the Publie 
Prosesutor, for the Crown.—The authorisa- 
tion under sestion 32 (4) extends to the 
institution of complaints under seation 280, 
The objest of the sestion is to relieye the 
Ohsirman and it would be meaningless to 
insist on express authorization for eaeh 
complaint under sectien 280. Exhibit D, 
the authority, is very wide, the only things 
exesp‘ed being the signing of «cheques and 
ineurring experdi:ure in anticipation of the 
Oonnoil's sarction. Sea Kaliaperumal Naidu 
v. Emperor (1). Seotion 280 being only aimed 


p 55 Ind. Cas, 899; 11 І, W, 120; 21 02, І, J, 
897. - - К СУ АМ 


- but the. answer. is. really . , quite. plain. 
Chairman undoubtedly could,make a somplaint - 
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against proseoutions by private persons, there 


is nothing against the- exercise of. funetions 


by Chairman delegate. 


Um HART - ORDER. 

-ABDUR - Нанім, J.-*In this sase- the .eon- 
vietion is attacked on the, ground, that the 
eomplaint - in; respect of the offence . «whieh 
eonsisted in a breagh, of the. Distriet. Muni.” 


- sipalities Act: (Mad. .Ast.1V of 1884) wes 


not made by one.of the persons referred to in 
seation 980.cf-that Ast, That seation: saye: 

"No person. shall betried for any offence against’ 
the -provisions, of, this Aot..,...exsept upon 


_somplaint . made by: the. Police, -or : iby “ithe 


Municipal. Couneil or by: the: Chairmàn;: ‘or by 
& person: expressly. authorised in. this. behalf 
by the . Municipal Conneil, -or. the . _Obair- 
man.” Mr. V. P.: Row : was: tha: - Eo Officio. 
Ohairman cf- "he ^ 'Munieipality òf -Titup- 
pathur and he, by an order, Exhibit : “D. 
dated £0th, January 1919, authorised, under. 
section: 32, sub seotion (4), ‘of the’ Act. Mr. 
А. М. АтаЪапагі Aiyar, а Munisipal Coun- 
6illor; to exercise, all the powers conferred, 
and to perform all the duties: imposed, on 
the Ohairman by the said Aet, with the 
exeeption of signing oheques „апа ineurring 
expenditure, in  antieipation of .Couneil'a 


.sanetion, Tt is the Councillor, Mr. Ardhanari 


Aiyar, ‘that made, the somplaint in; ‘reepect. of 


: the, offense, charged: against the petitioners, : 


, It. was-argued that, in spite of; any: general 
delegation .of power . under - ‘gestion - 32, вев. 
tion 280 requires-that. a person, other atban 
the Chairman, ог -£he., Munisipal :, Counoeil; ‚ог. 
the- Police, 60114. only. lodge. complaint if. he 
ia specifically authorised to do во in that-parti- 


onlar. matter; and. that Mr. Ardhavari-Aiyar ` 


not being: person. 80- expressly: authorised, Was 
not:entitled to. instituted, a .proeeeding, whioh 
led to eonvietion ,of the .petitionsrs. The 
argument has -sertain .plausibility. abont,.it; 
‘The 


by the. -oxpress.words , of. sestion , 230. ‘That 
being.so, the person: whom. the Obairnian. law- 


EA des petitioners; but, on, апав. | son- 


sideration J am persuaded that the objection І 
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is without any forao. 


"The petition is; there. 
fore; dismissed, oo 


Атике, J. —The “ petitioners in this oase 
were sonvieted of An, offencs under ‘seotion 
189, Distrist Municipalities. Aot (Mad. Ast 
IV, of 1584) aud their sonvistion. e9n&irmed. 
on appeal. We are asked to sat it ‘aside. 
on the role, ground that the case. was nol 
instituted as required by section 280 ot the 
Aot, which runs as followe:— 

‘No person shall- bø triad for any оәйве. 
against the provisions of. this Act, or of 
any bye- law made under seation 155. exaept 
upon а somplaint made by the Police, or by. 
the Munieipal Connoil or by the Chairman,, 
or by a perron expressly. authorised i in this. 
behalf by the Munioipal | Counsil, or the 


г Chairman,” 


' The case was aimittadly instituted not 
by. . the Obairman, .but by ihe Ghairman 
delegate (cide definition in sestion 89 (4). 
of. the Aot.) "The delegation i ia "Exhibit D. 
It authorises the Chairman delegate “ta 
exercise all the _ powers | sonferred., and to 
perform all the duties imposed, on. the 


. @hairman by the Distriat, Maunieipalities. Ast, 


with the exseption of. signing, cheques. and 


Counsil’s sanotion, Оа “the face of it, thére- 


; tore, the ‘delegation would seem ‘to inelude 


the power of instituting a ease on, complaint 


It is, however,.eontended that thib.-is not 
enough and that section 280 -теапігев an 
express authorisation i in, this behalf. “In my 
opinion, the. words ' ' Ьу. .8; person expressly 
authorised in this behalf: -by -the : Munisipal 
©оппой or the, Ohairman,” -refer ` io ап 
authorisation to, prefer. a _spesifio, complaint 
not to tbe „general ,power .o£ . complaining. 
"They are intended,to -obviate - the, nesessity 
for the.somplaining Counsil or Chairman, 
вв. tbe care may be,:of having-\to- attend 
-personally, to - make the : complaint ; in. the 
.Magistrate's Oourt, This appears .to ;be 
the interpretation put upon them by Sadasiva 


.'Aiyar and Odgere, JJ.,.in a /reesnt oase re. 


ported as.Kalzaperumal, Naidu v. Emperor (1), 


`1 see no:gronnd for holding that the delega. 


tion of the power of complaining by a 
Chairman to a Chairman delegate need ba in 
a particular form; or that by reason of the” 
words in question Exhibit D, is in opera. 
tive in this respect, 


oe 


‘Val. LX] 
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, The other contention is that the term 
''Ohairman' in sestion 280 does not inolude 
‘Chairman delegate.’ А 
The word’ ‘Chairman’ is not among the 
definitions in the Ast and it is gurious that, 
although sestion 32 defines ‘Chairman 
' delegate, the latter phrase is, as far as I 
oan seg, used in no subsequent Seetions, In 
numerous seotions the Chairman is invested 
with sertain powers or oharged with: sertain 
duties without any réferenoe to a Chairman 
delegate. І may instance neotion 30 whiah 
deals with the duty of presiding at meetings. 
Seation 42 whieh gives a Chairman power 
: over the Munisipal Staff. Seotion 102 et seq 
which relates to the Collection of taxes. 
< Seotion 147 et seq regarding water supply, 
and sestion 183 whioh gives emergenoy 
‘power in oase of dangerous buildings. 
Unless it be aonceded that the term Chair. 
man in those sestiona ineiudes a Chairman 
delegate (provided the Jatter’s order of 
· delegation covered the matters referred to), 
it would seem to follow that none of these 
powers aould be exersised by a Chairman 
delegate. The delegation of a OChairman's 
powers may last as long as three months; 
' but even-in muoh shorter periods a Ohairman 
- delegate’s inability to exercise some of these 
powers might be disastrous. In faot, unless 
tho. effeot of delegation be to elothe tha 
Chairman delegate with all the powers of a 
ОКёїгтап, so far вв the delegation order 
extends, the delegation is meaningless. 

If the word ‘Chairman’, in the seation I 
have referred to, includes a Ohairman dele- 
gate, I fail to see why it should not be so 
in section 280, The objest of that seotion 
is simply to prevént prosecutions for offences 
under the Ast being instituted by private 
persons and I see no reason why the Lagis- 
lature should have intended that in this 
special particular a Chairman delegate should 
be plased in the position of importanse. 

Section 32 (4) empowers the Ohairman, 
with the previous permission of the ‘Counsil, 
to delegate to a Counsillor any of his powers 
or, duties and it appears ёо’ me that the 
effest of delegation is to place a Chairman 
dalegate, so. far as the delegated powefs 
extend, in presisely the same position as a 
Chairman subject to the three provisos 
eontained in the elause, none of which 
BÍífesis the present oause. It seems to mè 
that the term ‘Ohairman’ in seotion 250 
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ineludes ‘Chairman delegate’ (if the delega- 
tion under seetion 32 is wide enough), and 
that the present prosesution was properly 
instituted, ° . 
I would dismiss the petition. 


М, С, P, y 
Petition dismissed, 


BOMBAY HIGH COURT, 
URIMINAL Rererence No, 68 ок 1920, 
October 20, 1920, 
Preseni:—Mr. Justioe Shah and 
Mr. Justiee Cramp. 
EMPEROR-— PaosrouToR 
tersus 
TUKA NANA БАМОБНІ--А сосвер, 


Criminal Tribes Act (IIE of 1911), 5. 28—Sccond 
and third convictions, what are, 


The second conviction contemplated by clause (a) 
of sub-section (1) of seotion 28 of the Criminal 
Tribes Act need not be the second conviction after 
the Act, nor isit necessary that it should be the 
second in fact. Taking the conviction or convic. 
tions prior to the Ach as one group constituting 
one conviction, the first one after the Act would 
be the second conviction for the purpose of the 
section though, in point of fact, it may be one 
more in a series of convictions prior to the Act. 


‘Similarly, a third conviction within the meaning 


of clause (b) of the same sub-section must be at 
least the second after the Act. Гр. 1006, col. 1.) 


Oriminal referenee made by the Distriot 
Magistrate, Satara, 

"Mr. 8. 8. Patkar, Government Pleader, for 
the Orown. 

JUDGMENT. 

Saaz, J.—The aooused No, 2 in this case 
has been eorivieted of robbery under seotion 
392, Indian Penal Code, and senteneed to 
suffer rigorous. imprisonment for eighteen 
months by the Trial Magistrate, though ho is 
a member of a erimiual tribe, and though he 
was onee previously sonviated in April 1903 
and senteneed to six years’ rigorous imprison. 
ment under section 89% by the Sessions 
Court of Satara, 

The Distriot Magistrate has made a 
referenee to this Court recommending that 
the convietion and вепќепов. be sat- aside, and 
that the accused - No, 2 be committed to the 
Court of Session. for trial in view'of the 
provisions of seotion 23 {оё һе {‘Oriminal 
Tribes Aot (III of 1911), 
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- We have to consider, first, whether seobion 
:28 (1), olause (a), applies to this-éase, and, 
secondly, if it applies, whether,- under'-the 
sireumstanoes, it is gecessary to give effest to 
the District Magistrate's recommendation. 

As regards the eonstrnotion of section 23, 
whieh is not quite easy, I am of opinion that, 


though the first convistion is prior to the Aot. 


-of 1911, and the present sonvietion is the first 
after the Ast and sesond, in point of fast; it is 
“a sesond sonvistion” within the meaning of 
slause (a) of sestion 23, sub-section (1), 
The "second sonvistion”  eontemplated by 
that clause need not be the seaond . sonvietion 
after the Act, nor is it necessary that it 
should be the seeond in fast. Taking the 
sonvietion or eonviotions prior to the Ast as 
one group constituting one eonvietion, the 
first one after the Act would be the second 
eonvietion for the purpose of the restion 
‘thougb, in point of faot; it may be one more.in 
a series of convictions prior to the Ast, 
Clanse.(b) of the same sub-seotion does not 
‘apply to the present саве. But in order to 
.bə able to sonstrae the section asa whole, 
.we have necessarily sonsidered it ; and in my 
opinion a third convistion within the: meaning 
of the clause must be at least the. seoond after 
the Aot. 

This is the белен adopted by the 
Madras High Court in Sellamant, In: re (1). 
"Though this eonstruetion is not:free. from 
diffisulty, on the whole I think that out of 


' all the alternative construetions, this seems 


to be the least- open to objestion, having 
regard to the wordsof tbe section, as also to 
the scope and object of the seetion. I am, 
therefore, of opinion that the section applies 
to the present овве, 

It appears, however, that the Trial Magie- 
trate was aware ofall the material facts. -In 
the exercise of his disoretion he has desided 
the case instead of sommitting it to the 
Court of Session for trial, 
sentence within his powers. It is true that 
he has nof referred in terms to seotion 23 of 
- -the Oriminal Tribeg Aot of 1911, But that 
does not necessarily mean that he was not 
‚ aliye -to the provisions of the seotion. 
suming, however, that he passed the sentenee 
without &dvertense to these provisions, we 
have to consider whether it is necessary to 
interfere now. The sestion provides that the 

(1) 88 Ind. Cas; 629; 40 М.'928; 17 Cro, 7, 149; 82 
M, L, J, 212; (1917) М, W. М, 419. 
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-8esused shall be punished in &acordanae with 
the requirements of alause (a), “in the absense 


: of special reasons to the contrary to be men-. 


tioned in the judgment.” The “previous oon- 
vietion in this ease was in 1903; and presum- 


.:ably after the aceused eame out of jail in 1909 


or earlier, he haa led an honest life for over 
ten years, That ie, in my opinion, a special 
reason, under the. sireumstances of this ease, 
for not punishing the aesused under the 


- gestion, . 


! І would, therefore, discharge the Rule, 
-Crump,: J.—I agree. Whatever view I 
aichi be inclined to take were the matter 
-res integra, I am, as it is, aontent to follow the 
decision of the Madras High Court sited by 
my learned brother, Sestion-23 (а) of the 
Criminal Tribes Aot of 1911 is no doubt 
Busseptible of more than one interpretation 
and there are-perhaps more than one whiah 
are equally plausible. But in snah a matter 
as this where one High Court has interpreted 
“the section, I do not think that any advantage 


. would be gained. by adopting another inter- 


pretation, more specially as the interpretation 
whioh has found favour with the Madras 
-High Court, is, on the whole, I think, reason- ` 
able. As to the partisular case, I have 
nothing to add to the remarks of my learned 


‘Rule discharged, 
ey 


BOMBAY HIGH COURT. 
CRIMINAL APPEaL No, 401 oF 1921, 
October 20, 1920. 

Present; —Sir Norman Maoleod,. Kr., 

_ Chief Justice, and Mr. Justice Shah, 
DINANATH SUNDRAJI RAVTE— 
^. ACCUSED 
versus 
EMPEROR — Рвогесотов, 


Evidence Act (I of 1872), s. 24—Gonfession. obtained 
by inducement — Magistrate, duty of. 


- As soon as an accused person, whose confession 
ds. being recorded, informs. the Magistrate: that he 
is making the confession under inducement, it 
becomes useless to record the confession, and such 
& confession, if recorded, is inadmissible in evidence 
айа ought not to be allowed to go to the Jury. „16 
makes no difference whether there: actually was 
any inducement or not, ee 
` Oriminal - appeal from eonvistion’ and 
Sentense recorded by the Sessions Judge, 
Thana. М 


Vel, LŽ) 
RAM RATAN 0, EMPEROR. 
Mr. Jinnak (with him Messrs. K, A, Padhye 
and M. К, Thakore), for the Acsused. 
Mr. S.P, Patkar, Government Pleader, 
for the Crown. 
iz JUDGMENT. 
Macteop, О. J.—Tbe асапвей was eharged 
with the offense of murder before the Ses- 
- sions Judge of Thana sitting with a Jury. 
There was an unanimous verdict of guilty 
under sestion 302, Indian Penal Code, and 
the asoused was sentenced to transportation 
for life. ‘In appeal it has been contended 
that the confession should not have been 
admitted in evidence and plaeed before the 
Jury, as 16 was not relevant under sestion 
24 of the Indian Evidenee Ast. 1# the son- 
fession itself had been free of all defects, 
and then in the Sessions Court had been 
© retraated, and the seoused had made allega- 
' tions that the вопѓезвіоп bad been made 
under inducement, then it would be a ques- 
tion for the Court to sonsider whether or 
: nob the eonfession was relevant; and it seems 
as if the learned Judge in direoting the Jury 
had considered himself free to sonsider whe- 
ther the sonfession was relevant under ses- 
tion 24 of the Indian Hvidenee Aet. But 
on reading the sonfession, ib appears that 
‘the asoused told the Magistrate that he had 
been told to tell the truth by the Saheb 


who told him to tell the truth and he wonld - 


be released. Obviously, then, the acsused 
told the Magistrate that he was making a 
eonfession under an indusement, and it 
: was quite useless for the Magistrate to oon- 
tinue further to reeord the confession, It 
does not matter whether as & matter of faot 
the Polise Superintendent had told the 
&esused that he would be released if he 
told the truth. It is rather difficult to 
believe that any Police Superintendent would 
have been so foolish as to tell the asonsed 
‘that. But onee the aeeused had told the 
Magistrate that ha was making the eonfes- 
sion under indusement it was no use what. 
.8ver oontinuing ‘to resord the aonfession, 


Therefore, we shall have to consider the ' 


record as if the confession had never been 
made, No doubt the Jury, in soming to the 
sogelusion they did, under the direction of 
the Sessions Judge, took the eonfession into 
.5ensideration and weighed it with the rest 
of the evidenes, and it is impossible to say 
whether, supposing that the sonfession had 
never been placed befora them, they would 
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have sonvisted the acoused on the rest of 
the evidence. ft would be open for us to 
consider the evidence, apart from the вопѓев- 
sion, and see whether it would be. suffisient 
to support the sonvietion, But in ù oase 
like this, that is, an extremely 010016 sourso 
for the Court to pursue, because no 
doubt we have read the reeord and it ig 
almost impossible for us to exelude all oon- 
sideration of the confession from our minds 
while looking at the rest of the evidence. 
Undoubtedly, there is a considerable body of 
svidense, apart from the confession, which 
the Jury might or might not believe, though 
speaking for myself I should find it extreme. 
ly difficult to be able to some to а conoelu- 
sion on that evidenoe with regard to the 
I think 
the best course to pursue is to set aside the 
conviction and direst a re-trial. : 

Saag, J —I agree. 

Oonviction set aside: Re trial ordered, 


ALLAHABAD HIGH COURT. 

. URIMINAL Rererexcs No. 853 or- 1920, 
December 17, 1920. 
Present:—Justioe Sir P. O. Banerji, Кт, 
RAM RATAN—Accusmp 
versus 
EMPEROR rarovgs B, SHIVA 


SHANKAR SHARMA — O-posits. Parry, 

‘Criminal Procedure Code (Act V of 1898), ss. 160 
(1) (os, 191—Magistrate taking cognizance of case 
under з. 190 (1) (cj—Failure to comply with procedure 
laid down in 8. 191, effect ofe 


Where a Magistrate takes cognizance of a caso 
under section 190 c) of the Criminal Procedure 
Code, but omits toinform the acoused before any 
evidence is taken that the latter is entitled to have 
the case tried by some other Court, the proceed. 
ings before the Magistrate are illegal, 


Criminal referense made by the Sessions 
Judge, Agra. 

JUDGMENT,.—It is clear that the Can. 
tonment Magistrate took sognizance of this 
ease under  sub.seotion (1), elause (c) of 
Beotion 190 of the Code of Criminal Pro. 
cedure. Не was, therefore, bound under the 
provisions of section 191 to inform the 
aosused before any evidence was reéorded 
that he was entitled to have the ваве tried 
by another Oourt. This was not done in 


` ^  gMPEEOR ©, KESMAY афу, 
‘the present /ease. and, therefore, . the. .pro- 


, assembly to disperse, 


71008 


ecedings before the Cantonment: Magistrate 
.were.illegal. I aesordingly- set aside the 
eonvietion. and. sgntence: and - direot that 


the asoused be re-tried by another Magiatrate · 


to whom- the Magistrate of the District may 
refer thé ease for trial. 
Oon.ichion set aside; 
Re treal ordered, , 





BOMBAY HIGH COURT. . 
“CRIMINAL Rererence No. 95 or 1920. 
January 26,1921, | 
Present: Sir Norman Maeleod; KT., 
Chief Justioe, and Mr. Justice Shah, 
‘ EMPEROR — P&08EOUTOR ' 
{ versus 


KESHAV GOVIND—Acovseo. . 
Bombay City Police “Act (IV^ of 1912}, ss; 40. (D, 
ББ-— Magistrate, whether can - command эма 


Under section 40 (1) of the Bombay City Police 
Act the only.person who may command an unlawful 


assembly to disperse is an officer-in-charge of a. 


Section; and under section 65 a Police Officer of 
superior rank, if on the scene, might perform the 
duty of the officer in charge of a - Section.” 


It is not a sufficient compliance with the provisions 
of section 40-'(LY for a Magiswrate to give the 
command. undér -the directions of а Неи 
Police Officer who is himself present.- 


Criminal: reference made-by the Chief Pre- 
gideney. Magistrate, Bombay. 

Mr. Jinnoh,- (with him Mr: D: W: - Pilgaon- 
kar), for the ‘Accused, i 

“Mr. S; 8. Patkar, Government Ploaders for 
the Crown. | 
: " JUDGMENT, - ncc 

MAGLÉ£OD,- 0. J.—-Certain questions: ofc law 
'"whiah';arose- in a” 6880" "before" thë- Chief 
‘ Prasidenoy Magistrate in thé oase of. 1 mgerátor 
E Keshav Govind : and - thirty- ‘three.- ‘others, 
have been referred for the opinion of ihe 


‘High. Court, under sestion 432; . Criminal 


Prosedure Code. Оп the evidense; the Magis- 
trate found that the assused were members of 


тап unlawful assembly. 


The question: was, whether they.bad been 
eommanded.in the manner preseribed: by-law 
.to-disperse, and it is'admitted Њаё ће crowd 
‘was aóimended to-disperse by Mr. Oliveira, 
the Présideney Magistrate. 
Under sestion.127, Criminal: Prosedure 


(Code;any Magistrate or offiser-in-sharge ‹оЁ.. 


, Chapter IX of- the 


- cfficer in charge of ‘a Sestion. 
-it-appears the Police’ Commissioner: was ‘бп 
Instead -cf giving‘the command . 
'. to disperse: himself, he asked the Magistrate ` 


': the language óf rection 151,: 


e 


[1921 


| уг 
. à Police Station шау command any unlawful 


Bot: the whole of 
Criminal | Prosedure 
Code, in which sestion 127 “appears, was 
repealed by the Bombay City Police Aot 
IV of 1902, and sections 127 and 128, Ori- 


assembly to disperse, 


. minal Рговейпге Code, .were: re- -plásed by 


section 40 of that. Aet. Section 40 sub- 
seotion (1) makes no mention of ‘a Magis- 
trate. The only person who may command 


: an unlawful.assembly to disperse is an ofiser- 


in-ebarge of в. Section; and. under, seetion 


,: 55 a Police Officer of superior rank, if ‘on 


the seene, might ‘perform .the duty of the 
In this case 


_the soene, 


.to give tte command: If the -cestion gives 
no power to the Magistrate: io command 
. an. nnlawfül: aesembly to-dieperse, sinse..it 
is only: when a member of. en unlawfal 


- , assembly bas ‘been:commandéd in thé:manner 


preeoribed “by. law: to disperre -(hát-.he ‘eonld 
be found. guilty under seetion 145; Indian 


‚+ Penal Code, it :seems olear that: a. member 


of: an unlawful assembly who has been вот. 
marded-by в Magistrate: to disperse cannot 
.be scnvieted: under that seetior; nor does 
‘Indian Penal 
; Oode, make any. difference, although: the word 
:"Jawfolly" is used instegd of. “in the manner 
: preseribed. by law. 7 The explanation shows 
: tbat it was not intended:that the differenee 
- in phraseology in the two seotionsishould make 
‚апу difference in the proper sonstrustion of 
them. I think, therefore, that the construe- 
. tion placed: by:the learned Ohief Presideroy 
: Magistrate on -sestion 40 of the Bombay City 
. Polise Act ia воггевё, Questions: 1 and 8 
.Bhould be: answered in the-affirmative and 
.questions 2and 4. in the negatives We 
(think there was not much necessity. to refer 
-these questions to the High Court, ав it would 
-have been open to. the Magistrate to gend 
‚е papers to Goverdinent ‘with his decision, 
¿for it is, really а matter for the Legislature 
.to deeide : whether seetíon:40 of the:Bombay 
City Police Aot.-shonld be amended.to сан 
sto bring it into. line with seotions 127 | and; 128 
.of the Criminal Proeedüre Code,-all: that the 
.Court ean do is to lay down what the hte 
not what it ought. to Бе. E 
Saan, J. —1 agree. е : 
Answer aordil: © 


END OF VOLUME LX. 
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Ассоипі-роок, entry in—Consideration, proof 
of— Burden of proof. » 
ln the case of a formally registered document in 
which the receipt of consideration has. been recited, 
7 the onus of proving that consideration did not 
actually pass ison the party who alleges non-pay- 
ment. In the case of an entry in an account-book, 
however, the onus is on the party alleging payment 
‘to prove it, “L Runia SINGR v. TUNIA Mar 
Acquiescence, delay in suing, whether proof of. 
_ Mere delay in suing cannot be regarded as proof 
of acquiescence. L Kear SINGH v. ASA SINGH 


519 
-Acts - General. 


Act 1839 -ХХХІ. See INTEREST Act. 

` 1859--XIIL, See WORKMAN'S BREACH OF CON- 
TRAOT Аст. 

1860-—-XLV. See PENAL Ооре. 

1865—X. See SUCCESSION Аст. 

1869—IV. See Divorce Аст. 

1870—VII. See Court FEES Act. 

1872—I, See Hvipence Act. 

1872—IX. See Contract Act. 

1878—VIII, See NORTHERN INDIA CANAL AND 
DRAINAGE Аст. 

1877—1. See Speciric RELIEF ACT, 

1877—111. ‘See REGISTRATION Аст. 

1879—X VIII. 

1881—V. See PROBATE AND ADMINISTRATION Аст. 

1881—X X VL See NEGOTIABLE INSTRUMENTS ACT, 

1882 —IV.. See TRANSFER OF PROPERTY ACT. 

'1882—YV. See BASEMENTS Аст. 


1882—VT. See COMPANIES Act. 

1882—XIV. See Civin PRocEDURE борк. 

1882—XV. See Prusipency Towns SMALL 
Cause Courts Act, 

1897—IX. See PROVINCIAL SMALL. CAUusE 
Courts Аст. 


1889 —VII. See SUCCESSION Ourtivicate Act, 

1894—I. See LAND ACQUISITION ACT. 

1898 —V. See ORrMINAL PROCEDURE CODE, 

1899-—II, See STAMP Аст. 

1898—IX, ‘See ARBITRATION Аст. 

1907—III. See PROVINCIAL INSOLVENCY Аст. 

1908—V, See Сту; PRocEDURE боре. 

1908—IX. See LIMITATION Аст. 

1908—-XVI. See REGISTRATION Аст, 

1909~—IIL. See Peeper Towns INSOLVENCY 
OL 

1919—11. See Paper OURRBNCY Act. 

1911—1IL See CRIMINAL TRIBES Аст. 

1918— VII. See Companies Аст. 

1918—VII. See INGCoME Tax Абт. 

1919 —X. See Excess Prorits Dory Аст. 

1920—V. See PROVINCIAL INsOLYENCY Act. 


LE TEE EE 1 


See LEGAL PRACTITIONERS Act. ` 


Acts -(Local)~Bengal. 
Act 1859--ХІ, See Buncan Bevenve SALE Law 
Act, 
.1876—VIIL. See BENGAL LAND BEGISTRATION 
Аст. 
1884—11. See BENGAL MUNICIPAL Аст. 
1885— VIII. ` See BENGAL TENANGY AOT. 
1887—XII. See Вималт, №. W. Р, AND Assan 
Civin Courts Аст. 
1908—VJ. See Cuota NAGPUR Tenancy ACT. 
1913—111. See Brenaan Pusric DEMANDS 
Recovery Act. 


HIE] 


Acts—(Local)—Bombay. 


— 1879—XVIIL See DEKEHAN  AGRICULTURISTS' 
RELIEF Аст. 

—— 1888 -II See Orry or BOMBAY MUNICIPAL 
Act, 

—— 1901—ПІ. See BoxsAy Distgicr MUNICIPAL 

. Аот, 

—— 19012—IV. See ВомвАү City Ponics Аст. 

-—- 1918—II, See Bowsay Rent (War RESTRIC- 
TIONS) ACT, 

Acts-(Local) —8urma. 


1907-11. See Bursa Towns Аст. 
Acts--(Local)—C. P. 
1916—II. See О. P. LAND ALIENATION Аст, 
Acts—(Local)—Madras. 


1862—1V. See MADRAS ENFRANCHISED ÍNAMS 
AcT. 

1869 —VIIL See MADRAS Insus AOT, 

1884—IV. See MADRAS District MUNICIPALI- 
tins Аст. 

See MADRAS HEREDITARY VILLAGE 
OrrFIOES ÁOT. 

1908—I. See MADRAS Hstates LAND ACT. 


Acts—(LocalD) —Punjab. 


1887—X VI. See PUNJAB TENANOY ACT. 

1920—XIII. See Pux3fs Aurenation оғ LAND 
Act. 

1918—I. See PUNJAB Pru-nuption Act, 

1914—1. See PUNJAB EXCISE Act, 


Acts—(Localh—uvu. P. 


1859—I. See OUDE ESTATES Аст. 
}886-—-XXII. See Осрн RENT AOT. 
1991—Ul, See AGRA TENANCY AOT. 


1895 —III. 


: benefit of all co-owners. 
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Regulatidns. 


Reg.1802—XXV. See MADRAS REGULATION, 
-——— 1816—II. See MADRAR REGULATION. 


—-—-. 1819—V1IL See BENGAL PATNI Tatuxs 
REGULATION. 
—— 1825—Xl. ee BENGAL ÅLLUVION AND 
. DinvvioN REGULATION. 


1872—11. See REGULATION. 
—— 1597—11. See UrPER Burma REGISTRATION 
REGULATION, 


Statutes. 


1915—(5 & 6 Gro. V, C. 61). See GOVERNMENT OF 
INDIA Act, 


Admission of opposite party; when 
can be relied on. 


When reliance is placed проп : an admission made 
by a witness examined by the opposite party, the 


whole of the admission must be taken into considera.’ 


tion, Pat Gosinp Рвавар v, Cuarrurseus 482 


Adverse possessilOn—(o.owners — Posses- 
sion of one co-owner, nature of, 

Inasmuch as the possession of one co-owner is 
rightful and does notimply hostility, as would the 
possession of a stranger, the entry and possession of 
land under the common title of one co-owner doos 
not give rise to the presumption that such possession 
is adverse possession to fhe other co-owners.  Ordi- 
narily, the possession of one co-owner is for the 
C BALARAM GURIA v. 
Syama CHARAN MONDAL, 24 O. W. N. 1057; 33 С. І. J. 
844 298 


— —- Landlord and tenant —Ea-proprietary tenant, 
possession of, whether adverse to zemindar. 

"һе possession ofan ex-proprietary tenant can 
never be adverse to the zemindar, who is entitled to a 
declaration that he is the owner, but he із not 
entitled to possession so long asthe tenancy subsists. 
A Ganesa Prasan v. Ѕнів SINGH 


Mortgagor and mortgagee— Limitation. 

No question of adverse possession can arise as 
between mortgagors and mortgagees during the 
periods of limitation within which either of them can 
enforce their rights: nor can sny acquiescence by 
the mortgagor not amounting to release of the equity 
of redemption be a bar or defence to a suit for 
redemption if the parties are otherwise entitled to 
‘redeem. О Tinas CHAND v, SHAMBHU SINGH, 7 О. 
L. J. 624; 28 O. С, 269; 2U. Р, L. В. (J. C.) 163 
404 


Waste land - Deposit of earth followed by 
other acts, whether amounts to dispossession—Suit for 
qossession — Limitation. 

In excavating a tank A. deposited the earth on a 
strip of waste land bglonging to B., he also removed 
some trees standing thereon and planted others of 
more value. Jn а suit by B. brought more than 12 
years afterwards to recover possession it was found 
that the eartb was deposited by A. with the intention 
of taking possession of the strip of waste land: 

Held, that A's acts amounted to a dispossession of 
B, ang B's. suit, having been brought more than 12 
years afterwards, was baned by limitation. С 
Monana3 BAHADUR SINGH v. PULIN MAL 








INDIAN CASES. 


[ond . 


Agra Tenancy Act (H of 1901), 
SS. 4, 58, 63—Jurisdiction of Civil and 
Revenue Courts—BSuit for possession of pasture land, 
nature of-—Ejectment—Revenue Court, jurisdiction 
of. . 

A suit for possession of land of which the defendant 
had the use for grazing cattle and for arrears of rent, 
is in offect a suit for ejectment against a tenant who 
is such by reasonof his enjoying a right of pasturage 
in respect of the land, and as such the suit is 
cognizable only by a Revenue Court. А Ракам 
HANSMAN v. DASRATHMAN, 19 A. L. J. 292 770 

S. 10—Ez-proprietary tenant, right of, to 

surrender holding. А 

There is nothing to*prevent an ex-proprictary 
tenant from surrendering his holding, but if he does 
not do so, he cannot contract himself out of the 
provisions of section 10 of the Agra Tenancy <Act, 
U PB R HansanAN Das v. Desi Singa, 2 U. Р. 
R. 4B. В.) 90 245 
S, ld — Widow, when can claim benefit of 





section 

In the absence of anything to show that a widow 
has sueceeded directly to her husband's holding, she 
cannot claim the benefit of section 14 of the Agra 
Tenancy Act, by counting the period of her husband's 
occupation towards the acquisition of occupancy 
rights. U P B R р» Cnax» v. Togra, 2 U. P. I. 
В.‹В. В.) 83 211 
S. 22—Occupancy holding—Successor of 

tenant — Admission of stranger to share in cultivation, 

effect of. 

1һе mere admission by the successor of an 
occupancy tenant of a person who is not a tenant to 
a share in cultivation does not operate to transfer 
to the latter any right in the tenancy. UPBR 
Sri Kaisuna Durra рове v. JAGESHAR UPADHIA, 
2 U. P. L. R. (B, R.) 92 250 
S. S4— Trespasser—Suit to eject trespasser 

as tenant, maintainability of. 

Where a landlord chooses to treat a trespasser as 
a tenant and sues for ejeotment, he is quite entitled 
to do so and section 84 of the Agra Tenancy Act 
applies to such a case. U РВ В Ram SARAN v, 
Turnsur 2 U. P.L. R, (B. R.) 90. ' 238 
55. 34, 177—Appeal to District Judge 

against decision of Assistant Collector —Remand by 

District Judge— Appeal to High Oourt, whether lies. 

There is no appeal to the High Court, from 
an order of remand passed by a District Judge 
in an appeal under the provisions of the Agra 
Tenancy Act from the Court of an Assistant Col. 
lector. А Jar PRASAD v. DALSINGAR, 19 A. L. ol 


S. 47 —Enhanced rent, agreement to pay— 

Agreement unregistered, effect of. 

An agreement to pay enhanced rent which is not 
registered ns required by section 47 of the Agra 
Tenancy Act is invalid, and cannot be pleaded in 
answer to a suit for ejectment. U PBR Bza«. 
WATI MistR v. JHALAI CHAMAR, 2 U.P, L. В. (B. В.) 
94 260 


- S. BB— Ejeciment— Person occupying tand 
without payment of rent—Occwpancy rights, accrual 
of. ee 
A person who occupies land on sufferance without 

payment of any rent does not acquire occupancy 

rights as а tenant and is liable to ejectment ав 
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Agra Tenancy Act-condd, ` | 


Ке 


U PBR Ame HUSAIN v. ALLAHDIA, 2 U. P. L. R. 
(B R.) 98 258. 
s.. 16% (2) Profits, suit бот Петев 

form. of. . 

Where a plaintiff claims, under section 16 t (3) of 
the Agra Tenanoy Act, on the basis of gross rental 
for his share'of the profits for any given year, he: 
cannot also be given a decree for arrears of past years, 
collected in^$he year in question, If clause- 2) of- 
section 164 is not applicable, he is entitled to a decree 
, onthe basis of actual collections made in-.that year, , 

Whether in payment of the demand for that year, or 
аз arrears from former years but collected in that 
. year. Butche cannot-be given a ddoree both on the. 
basis-of the gross rental and the actual collections. 

A OHHABRAJI Коле v. GANGA бткен, 18 A. L, J. £67; 

2 U. P. L. R. (A) 278; 43-A. £9 v 64 
S. 177—Jurisdiction, question of, not 
decided — Appeal,-forum of. ' 

An appeal under section 177 of the Agra Tenahoy. 
-Aot does not lie to the District- Judge in’ a case in 
which no question of jurisdiction is in effect decided 
and in which it is поб necessary to have any specific: 
issue on that question. U P B В Roru v. NIADAR 
MaAL, 2 U. P.L Б. (В В.) 95 ^. 262 
S. [98—Rent, amount of, paid to third 

party—Good faith not pleaded —Boction, | whether 

applicable, . 

Where after the institution of a suit’ to récover. 
arrears of rónt, and after the filing of his defence, - 
the defendaut pays the gmount.due to a third person, 
the provisions of section 163-0? the -Agra Tenancy ` 
Aot have no application. А Jxoxiv. iur 











A. L, J. 298 | 


Amendment of decree — Executing | Court, 
-power of — Construction of? judgment—Costs; ` interest 
0n, from what date to be alloued— Civil Procedure. 
Code (Act V:of A808), s 85, 

An executing Court as stich: has nO. „power : to“ 
'sinend decrees even to bring them in -accordance 
with the judgment .of -the original Court. 


Where the wording of a judgment can be read in’ - 


either-of two ways it would be quite ` wrong to: 
presume’ that the correct reading is опе which 
violates the provisions of both law and equity: 

Interest should not be allowed to run on созш until 
such’ costs have been actually incurred. 

A judgment directed that the plaintiff be given 
в decree for a certain 'snm, with proportionate costs 
and future interest from the date of institution of the 
suit till realisation, at Ке. 1 per cent. рег. mensem : · 

Held, that the ‘correct reading of the judgment was 
that interest was payable only on the principal sum 
decreed and not on the costs, 
Banta Ma 


Appeal (Civil)—Contention not raised in memo, 
of appeal whether can be entertained at hearing. 
-The High Court will not entertain a contention аё ` 
the héaring of an appeal which is not contained in 


tke memo.. of appeal and which was not brought to’: 


the notice of the lowér Court. S | ansine MULSING т 
#.GIRDHARIDAS, 148 1, В, 224° Dod 263- 


12% ` 
zu dismissed in default— Order, whether . 
neta to Privy "Council, A oh : 


АРААС 24 
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~ Appeal (Civil)—concld. * 


soon. as the land-holder withdraws his sufferance. - 


An ordér dismissing an appeal in default of the 
appellant's compliance with the rules of the Court as 
to the composition of the paper-book in the case is 
nob appealable to the Privy Council. Pat 
RAJENDRA KISHORE v. KAMAKÊYA NARAIN BINGE, 
5 P. L. J. 719 2 P. L. T. 112; (1921) Pab97 285 
— —- (second )— Adverse possession, question of, 

mined question of law and fact— Finding of fact, 

whether binding —Inference from such finding— 

High Court, power of. 

The question of adverse possession is a mixed 
question of law and fact, and although a Court of 


` second appeal is bound to accept as conclusive в 


finding on a question of fact, yet where the question 
is whether from the facts found an inference can 
fairly be drawn that possession is adverse, it is a 
question of law, which that Court is entitled to 
investigate. C BALARAM GURIA v. SYAMA OHARAN 
MONDAL, 24 С, W. N. 1057; 88 О, L. J. 344 298 
- Finding as to ` admissibility of 

document without proof—Finding, whether binding. 

A finding of fact that a deed is admissible in 
evidence arrived at by an Appellate Court without . 
adequate proof being offered to show ita genuineness 
is not final or conclusive, and the High Court will, 
in second appeal, interfere if such finding has preju- 
diced the trial of the appeal. А Logman Das v. 
GANGA SARAI 














= Legitimacy—Finding of fact, whether 
binding. 

Although a finding on the question of legitimacy 
is one of fact, it will not be upheld in second appeal 
where the lower Appellate Court has ignored 
important pieces of evidence and the strong pre- 
sumption of the law in favour of legitimacy. L 
SULAKHAN SINGH v. SANTA SINGH 
Limitation, plea of, whether can 

be raised for first time—Civil Procedure Code (Act 

V of 1903), O. VIII, т 2. 

A question of limitation cannot be raised for the 
first time in appeal; such question must, under 
Order VIII, rule 2 of the Civil Procedure Code, be 
- raised by the defendant in his pleading. © BHUSHAN 
CHANDRA Pat v. NARENDRA МАТН Koor, 320.4. J. 
236 











— — 





Negligence or misconduct of Lam. 
bardar - Question of law. 

The question whether the acts or omissions of a 
Lambardar amount to negligence or misconduct under 
section 164 of the Agra Tenancy Aot, is one of law 
and the High Court is not bound by a finding on that 
question, in second appeal. A CHHABRAJI KUAR v. 
Gaxoa Snan, 18 A L. J, 868; 2 U. P. L В. (A.) 272; 
41 A. 29 643 


Plea on ground of inconvenience 

-urged for first time, whether entertainable, 

In a partition suit aplea on the ground of incon- 
venience, not urged in the Corts below, cannot be 
urged in second appeal О Tasammun HUSAIN т, 
BANDE Raza, 7 О. L. J. 586; 28 О, C, 281- 433 


—— Point not raised in written state. 
ment, whether сат be raised in second appeal. 

A defendant is not entitled in second appeal to 
raise an objection which he omitted to raise in his 
written statement. М ANGAMUTHU v. RAMALINGA 
Pinna: 39 М, L. J. 685 Й 766 














' yesultéd in an: award inthis favour. 


а 


` 
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out оў “contract —Several 
awards, whether permissible, 
` Where’ by the 'terms of a contract the parties agree 
to refet all disputes arising on, or out of, it to arbitra- 
tion,-thé right:to make 2 submission is not exhausted 


disputes—Successive 


. by reason: of the ‘mere fact that one award final and 


complete has issued from it: there may be an 
indefinite pumber of awards, as it is possible to have 
‚ further disputes over the same claim which are not 
covered by the firstaward, and: the arbitrators have 
jurisdiction to make awards from: time to time in- 
disputes’ arising out of the contract, as such 
disputes-arise. С Baun- MUKUND Кила v. GOPIRAM 
Buovica, 240, W. N. 775- 195. 


Award —Arbitrator, one, absence о}, from one 
meeting, whether vitiates award. 

An arbitration award is not vitiated by the mere 
fact that-at one of the meetings .of the arbitrators 
one of-them was absent, where it'is shown that 
nothing material was done at that meeting which in 
any way-affected the award; ІМ VARANASI RAMANNA 
v. KILLAMSETTI APPANNA, 19 L. W. 505 








Contract containing- arbitration clause— 
Claes, whether: imported into another contract by 
reference—Partial arbitration, whether allowable. 
Dr entered into a contract with a firm LJ. for 

the -purchase~ of FO-bales’ of: dhotis;: the contract 

having embodied in it a olause for arbitration in 
case’: St disputes: D. sold the-identical 80 bales to 

О. under & contract which was in the following 

terms :—“Wo sold tha-goods as were bought by us 

of Wakshmichand’. Jagannath, ` Віна (allowance , 

chafage, all térms according to Bahar (importing). 

firnis" godown due according: to Bazar interest, 
soolie hiré, according: to Bhitor- (Bazar). А dis- 


‘pute having arisen bétween-C. and D., the- latter 


instituted’ a’ guit^ in: respect of 27. bales, alleging 
that: О. had wrongly: refused to‘accept delivery of 
the goods, and thereafter referred. the matter ‘in 
respect of the remaining 3 bales to arbitration, which 
C. thereupon 
instituted proceedings for cancellation of the award, 
and‘ on-his application: being refused, he appealed 
uestioning the-validity of the award on the grounds: 
frat, that the arbitration clause embodied in 
the- contract between the: defendant and the im. 
porters was not incorporated: into: the contract 
between: the plaintiffs and the defendant, and, 
secondly, that even if the arbitration clause be 
deemed to have been incorporated, the defendant, 
by reason of the institution of thè suit in respect, of 
27- bales, was-not- competent to-make a reference 
to arbitration with regard tothe three remaining 
bales $- 

.Held; (1) that the arbitration , clause contained 
in the contract between D. and LJ. was not in- 
corporated into the contract between D. and C. and 
the. reference to arbitration by D. was completely 
ulira- vires i 


(2) that having instituted a suit in respect of 27 


bales, D, was not competent to make a reference 
tò arbitration in. respect of the remaining three 
bales even if it be deemed that the arbitration clause 
in the contract between himself and LJ had been 
incorporated in his contract with C. © Снаттонх 
BHUS CHANDUNMULL v. Basins Daca, 47 О. 799; 
33 0,1. J. 146 909 


INDIAN: OASEÉ, : 


е 
Arbltration—Agrêêmeni te refer disputes arising” 


i - " 
- [1921 
Arbitration- concid. 


Contract. containing arbitration clause—- 

Reference, -after institution of suit Suit: not” sidyed 

— Award, effect of. 

Where ant action’ has. been, соштаөпсей. upon & 
contract which contains a provision for reference. 
to arbitration, -even if а ‘reference-to arbitration 
has been made before the commencement of: the." 
suit, the award is of no’.effect unless the suit has: 
been stayed pending the.arbitration. - * 

If the Court has refused. to stay the action 
or if the defendant has. abstained from asking. it 
to du so, the Court has:seisin of the dispute; and it 
is by its decision, and by its decision. alone, -that 
the rights of the parties are settled. С Ram Prosan 
BonAJMULL т. MOMAN Lan LACHNINARAIN, .47. О; 762 





895. © 
Arbitration Act (IXof 1899), ss; 11. 


(2), 15-CI)—Award, filing of, by arbitrator— 
Notice of filing not given, effect of—Arbitrator. 
proceeding ex: parte—Notice, absence of Award, 
validity. of. 

The moment an award is filed in Court by an: 
arbitrator, it becomes enforceable. ав if* it ‘were: a. 
decree, and it ів. not necessary, before it is enforced, . 
to show that notice of the fact of filing was: given . 
by the arbitrator to the parties concerned: the 
omission to give such notice would: not destroy the 
operative character of the filed award. 

Before an -arbitrator proceeds es parte-hé should 
give notice- in writing to each of the parties, 
otherwise the award may be liable. to beset aside. 
C UparcHAND Panna LALL v. DEBIBUX JAWANRAM,, 
47 C 961 Е " . . 987 


——— 9, 15—Award, enforceability of —Déekkhan 
Agriculturists’ Relief” ‘det’ (XVAT of 1879), si 22-~ 
Application to enecute award, whether application to 
enforce order, 

Inasmuch as section 16 of the -Arbitration Act, 
subject io certain requirements; makes an award. 
itself directly enforceable, as if'ib were a decree e 
the Court, an-application to:execute the: award; 
not an application“ ‘in exeoution'ef an: order within 
the meaning of'seotion-22' of the- Dekkhan: Agri- ' 
culturists' Relief Act. .S° Upnavpas w UKAMAT 
Puatamal, 14 8, L; Ri 217. ў К gaz: 


S. I9-—8tay of proceedings, order, for— 
Jurisdiction—Discretion—Appeal, interference in. 
Before the jurisdiction of the Court to make an 

order for stay of proceedings under section’ 19 of 

the Arbitration Act,.can be invoked, it must be 
established beyond donbb.that there is a valid sub- 
mission: and before an order staying proceedings- 
can be made the Court must be satisfied that there 
is no sufficient reason why the matter should: not be- 
referred in accordance with the submission, and 
that the applicant was, at-the time when the proceed- 
ings were-commenced and stil remains, ready and 

willing to do all things necessary to the proper 
eonduct of the arbitration, 

“ The making. of an. order staying proceedings å isa 
matter largely in the discretion of the Court, and. 
when the discretion has been exercised, a strong e 
case must Ъе made out to justify the interferences of 
а Court of Appeal; C, KEDARNATE: Bagonan ve 
BuxPATRAM DOOGUR, 47 G: 1020 = - 951 
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Asthan, Sannyasi, nature of—Separate and. 
personal property of Mahant—Burden of proof— 
Alienation by Mahant—Breach of trust. 

An Asthan is essentially an institution of Sannyast 
celibrates and ascetics, having no wordly connections 
either of wealth or of family, and there is a pre- 
sumption that the Mahant of an Asthan has по 
property other than Asthan property and that his 
income consists in the profits of that property. 
and the offerings madeto him in the character of 
trustee of the institution, but this does not disable 
him from 6wning property of his own, only those 
who allege the separate and personal character of 
any property found in the possession of a Mahant 
must prove their allegation » and in the absence of 
such proof, or of proof of unavoidable necessity, an 
alienation made by a Mahant is ultra vires. The 


fact that there have been’a large number of aliena- , 


tions by successive Mahants proves nothing more 
than breaches of trust by the alienors. О Bampat 
v. DURGA BHARuRI, 7 О. L. J. 647; 23 О. o 


Attaladakam heir, right of, to sue for re. 
covery of alienated properties. See ЕЕ IE 


Вепатааг for purchaser of separate account at 
Revenue sale, whether can maintain suit for joint 
possesston—Bengal Revenue Sale Law (Act XI B, C. 
of 1869). ‚ . 

A suit for joint-possession by the purchaser of a 
separate account in a sale held under the Bengal 
Revenue Sale Law.is maintainable even thongh the 
plaintiff is a benamdar. C MOHESH CHANDRA Drv. 
KALI КАМТА SoRMA 
Bengal \ 

Regulation. (ХІ of 1825), s. 4 (3) — 

Chur' thrown up in large navigable river—Parties, 

rights of, how to be determined P LO 

The question of title: to a chur thrown up in а 


large navigable river must be determined with: 


reference to the condition of things prevailing at the 
time when the chur was first formed, and. with refer- 
ence to the terms of section 4 (8; of Regulation XI 
of 1826 : but before applying thia provision the Court 
must determine whether the- bed of the river in 
which the chur is formed is the property ofan indi- 
vidual, or is publio domain. С SURENDRA Матн 
MITRA v, SECRETARY oF STATE FOR INDIA 


Bengal Land Registration Act (VII 
B. C. of 1876), S: 78, applicability of— 
Suit for arrears of vent. by assignee of rent, 
whether maintainable. 


Section 78 of the Bengal Land Registration Act 


is no bar to a suit for recovery ‘of arrears’ of rent by 
an unregistered assignee of the rent from the 
landlord. Pat Raxzswan Prasan SINGH v. RAN- 
JANAK SINGH, 6 P. L. J. 109; 2 P. L. T. 870 


Bengal Municipal Act (ill B. C. of 
1884),.85 (a)—Tas, assessment of — Means and 
property liable. to assessmenit— Measure of means and 


property. ^ : 


Insassessing a taw under section 85 (a) of the 


Bengal Municipal Aot, the means and property of 
an assesses outside the Municipality cannot ~ be 
daken into account, it is only the means and property 
within the Municipality that are liable to assessment, 
To measure the means and property within the 


Mynicipality, the test is, nob what is spent, but 


E 


- 708 
Alluvion апа Diluvion 


GENERAL INDEX, 


4 


395. 


390- 


“what, is. earned within the Municipality. 
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Bengal Muniĉiņal A€t—conold. 
; c 


DEBENDRA Nats Rat CHAUDHURY v PRANAB CHANDRA 
Снове, 22 C. L J, 210; 25 C. W. N. 46 8 
———— S: 85 (D), 88 (d) (1), 103, 279, 
322 (1)—Municipal rates && respect of" holding — 
“Occupier” and "owner" distinction between —Üwner 
mot occupier, whether liable to pay water-rate and 
latrinz-rate. р Ы 
Bare ownership of a holding within a Munici- 
pality does not constitute rateable occupation ; or, in 
other words, every owner is not an occupier just as 
every occupier is not an owner, In order to constitute 
rateable occupation there must be а use and enjoy. 
ment which is or is capable of being beneficial, 
C SAMSHUDDIN v. Pyari Lan Das, 26 О. Үү, N.232 


498 
Bengal, N. W. Р. & Assam Civil’ 
Courts Act—s. 21(2). See Ст, PROCEDURE 


Cops, О. ХХ,\в. 12 р 46 
Bengal Patni Taluks Regulation 
(VHI of 1819), Ss. 8, 14—Sale, notice of, 
manner of publishinge-Irregular sale, nature of— 
Becond sale during pendency of proceedings to set 
aside first sale, effect of. t 

Where it is proposed to hold & sale under the Patni 
Taluks Regulation of a patni for arrears of rent due 
in respeet thereof, the Regulation does not require 
that notice of the sale should be served personally 
on the defaulter ; the posting of the notice at the 
Cutchery of the defaulter is a sufficient publication 
thereof, the receipt of the defaulter or his manager 
being merely evidence that the notice has been so 
published, ' i : 

An irregular sale of a patni is nob void, but void. 
able, but it can only be avoided by a suit properly 
framed under section 14 of the Patni Taluks Regula. ' 
tion, 

Where during the pendency of proceedings to set 
aside an irregular sale, a second sale of the patni 
is held, the second sale is part of the first and will 
stand or fall with it. © Basoy OHAND МАНАТАВ 
BAHADUR MAHABAJADHIRAJ OF BURDWAN v, MRITUNJOY 
Gaosz, 24 C. W. N 786; 47 О, 782 182 
5. В ([)—Patni, diminution of area of 

—Rent, whether can be summarily levied, 

The fact that since its creation a patni has dimi. 
nished in area, from whatever cause, would not 
exempt the patni from the provisions of the Patni 
Regulation as to the summary levying of the rental, 
' BHABAJINI DASI v. KAZI ABDUL 452 
Bengal Public Demands Recovery 
Act (Ш B. C. of 1913), s. 37—Sale, 
holding of, without notifying date, time and place— 
Suit for declaration that sale is a nullity, main. 
tainability of. ` 
A sale held ostensibly under the Publio Demanda 
Recovery Act, by order of a Certificate Officer, 
without notifying the date, time and place of the 
sale is a nullity, and section 87 of that Act is no 
bar toa suitto obtain a declaration that the sale 
is null and void C Reasuppin v. SHAHANUTULLA 


Mu, 759 
Bengal Revenue Sale Law (Act XI 
B. C. of 1859). See BENANDAR 708 
Bengal Tenancy Act (УШ B. C. of 
1083), S. 15 - Omission by hetrs of atenure-holder 
to notify succession to landlord, effect of— Decreg 
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Bengal Tenancy Act?- bond: 


for rent against recorded tenants in actual occupation, 

-whether operates as rent. decree, 

Therepresentatives of the original holders of a tenure 
did not follow the prowjsions of the law for giving 
notice tf succession to the landlord and did not deposit 
the fee prescribed by the Bengal Tenaucy Act. Two 
of them abardoned the tenure. The others remnined 
in possession and had their names recorded in the 
books of the landlord as tenants in actual ccoupation, 
Default was thereafter made in the payment of 
rent in respect of the tenure, with the result that 
the landlord sued the recorded tenants and obtained 
a decree against them ; 

Held, that the tenure was fully represented in the 
suit and the deoree which was obtained against’ the 
recorded tenants operated as a rent-decree, C 
Авноү CHARAN DUTTA v. MONRANJAN BAI 510 
S. 22 (3), 49 (D) —Occupaney holding, 

-acquisition of, by ijaradar from’ landlord—Sub- 

letting, effect of—Tenant inducted by ijaradar on 

holding, whether trespasser. 

: The plaintiffs were the owners of an osat talug 
which was let out in ijara for a certain period. The 
ijara lease authorised the ijaradar to buy holdings 
at sales in execution of decrees for:arrears of rent, 





and also provided that during the term of the ijara 


he would be at liberty tosub-let the same During 
the term of the ijara the ijaradar purchased a certain 
holding i in ехесаноп of а decree for arrears of rent 
in respect thereof and sub.let the same to the defond. 
ants without, any written agreement, On the 


expiry of the ijara lease the plaintiffs sought to eject 


the defendants as trespassers : 

-Held, that, having regard to the provisions of 
section 22 (5) of the Bengal Tenancy Act and also to 
the terms of the ijaralease, the holding continued and 
the defendants who were inducted. upon the same 
by the ijaradar were in the position of under-ratyats, 
that, therefore, when the plaintiffs succeeded to the 
ijaradar in the possession of the holding, they took 
it burdened with the under-ratyats inducted by the 
ijaradar and the sub.letting not having been by a 
written lease, the defendants could not ‘be ejected 
otherwise thanafter notice under section 49 (b) of 
the Bengal Tenancy Act. С -Nayansan BIBI v. 
Dureapas, 38 C. L. J. 575 449 
S. 29 Landlord and tenant—Rent, 

enhancement . of—Holding, augmentation of—In- 

“ereased rent for additional area —BSection, whether 

applicable. 

.Where a tenant's holding is augmented upon his 
taking-a settlement of an additional area and & new 
arrangement i is arrived at, and a new rental fixed 
thereby increasing the rent originally paid, the rent 
so- increased is not an- enhancement, and conse. 
quently séction 29 of the Bengal Tenancy Act does 
not. apply. © Tarak Nata Sarkar т, SmuisH 
CHANDHA Bar : 127 

5.50 (2) Rent, fixity of, presumption as 
to— Tenant, status of. 

“Where it is found that a tenant has, for more 
than twenty years, paida certain rate of rent, and 





there is no proof of any variation in the rent, at any ' 


prior period, the tenant acquires the status of a 
tenant holding at a | Bxéd rent, and ia entitled to the 
benefit of the presumption ая" to the fixity of the 
rent atising under geotion 50 (2) of the: Bengal. 


IN DIAN. OASES, | "n 


[1921 
Ee ngal Tenancy Act- conta, Tu 


Tenancy ‘Act, С Kumart Dasya v. HEMANTA 
Kumari DEBI 402 
— —— ss. 52 «D (0); 179—1ZLandlord and 
tenant— Deficiency in area of tenure-—Rent, reduction 
of—Land i in the Sunderbunds—" Perm anently settled 

area.’ 4 

The respondents held land in the Sunderbunds зайву 
a permanent mokurrari lease granted by appellant. 
They claimed a reduction of rent under section 62 
sub-section 1 5) of the Bengal Tenandy Асі on 
the ground that part of the land leased had been 
diluviated. Appellant opposed the reduction, relying 
on the terms of the lease and on section 179 of 
the Act, which permits the holder of a permanent 
tenure in a permanently settled area to grant & 
permanent mokurrari lease оп any terms agreed 
between him and the tenant The land had been 
granted by Government in 1880 to appellant's prede- 
cessor at a rent increasing for a period of years, 
after which it was subjeot to survey and measurement, 
and the proprietary right in the grant was to be- 

“ander conditions generally applicable to owners of 
estates not permanently settled:” 

Held, that the land was not proved io: be-in a 

“permanently-settled area” and that, consequently, 
respondents were entitled -to reduction ` -of rent 
irrespective of the terms of their lease. P C 
KnukTRAMONI аё v. JIBAN KRISHNA. Комро, 25 
OWEN -6!; 10 M, T. J, 232; 88 0.1.7. 214 - 1 
S. 85 —Under-raiyat agreeing to accept 
pe itable tenancy —Landlord, whether: can- eject 
heirs of under-raiyat. 

It is not a violation of the Е РИ of dection: 86 
of the Bengal ‘Tenancy Act for an under-rafyat to 
agree to accept from his landlord a heritable tenancy; 
and when such agreement has been entered into, 
the landlord cannot ignore it and treat the tenancy 
as if it were not heritable and eject the heirs- of the 
under-raiyat. 43 AMINULLA CHOWDHURY t. MAHABAT 
ALI, 25 О. W. N. 716 
S. 85 (2)—Regisiered sub-lease in per. 
-petuity by raiyat, whether admissible in evidence ~ 
Estoppel, applicability of, doctrine of. 

A sub.lesse by а raiyat granted and registered in 








. contravention of the provisions of section 85 (2) 


of the Bengal Tenancy Act is inadmissible in 
evidence, 

A raiyat is not precluded .from questioning the 
validity of a sub-lease, purporting to be a lease in 
perpetuity, by reason of the doctrine of estoppel 
where there was no misrepresentation by him as to 
the extent of his interest or as to his status as raiyat. 
Jn such a case the doctrine of estoppel has no 
application. C Raz Kumar Dasv Pancuxort 
TALUGDAR : | 507. 


— ——— ss. If 4 to 1044, 192—Шала formed 
by accretion—New estate constituted and rent fixed 
by Revenue Authorities—Tenant, whether bound to 
pay tale of rent so fined, 

Where anew estate is constituted by the реўезпё 
Authorities of landa formed by accretion, anda new 
ténu:e rent is recorded in thé Record of Rights as 
actually fixed and settled under the provisions of the e 
Bengal Tenanéy Act, and no proceedings are taken 
to obtain a reversal or modilicdtion: of the decision ' 
of the Revenue Authorities, the telants. are: bound, : 


% 


е ` 
^ Va, LX] 
Bengal Tenancy Act—concld. 
-under section 192, read with sections 104 to 1041 , 


of that Act, to pay the rent so fixed. C Kumar 
ARUN CHANDRA SINHA 5. JOGENDRA Lan Вот 39I 





Rights, finality of —Plea of title contrary to entry in. 
Record of Rights, whether can be raised in rent suit. 
, Section 104 H of the Bengal Tenancy Act confers 
finality on the rent settled in the Record of Rights. 
It is nob open toa defendant in a rent-suit to urge ' 
_ the plea of title contrary to the entry in the Record 
of Rights. © MANMATHA Матн v. KHIROD GOBINDA 
Онотрнові `+ 501 


-— SS. 106, [1 3—Record of .Rights, recti- 
fication of, ав regards rent—Suit for settlement of 
rent, whether barred, . 

Where, under section 106 of the Bengal Tenancy 
Act, a Record of Rights is rectified in respect of 
existing rent, such rectification does nob amount 
to а settlement of rent, so as to bar a suit under 
section 118 of the Act. C MANINDRA CHANDRA NANDI 
v. UPENDRA Снамрлв Hazra, 47 C. 1006 59 


аз amended by Eastern Bengal and 
Assam Tenancy, > Amendment Act (I of 1908), 

` Se 147~A—Decree passed without compliance 
with provisions of section, whether can be objected 
to, in execution proceedings — Compromise decree in 
rent-suit—Tenant taking settlement of additional 
lands and agreeing to pay rent for the entire land, 
Under the terms of а compromise arrived at in a 








suit for rent the defendant took some additional ` 


lands and a certain rent was fixed for. the entire 
land (original. area, and the additional land’. 


. mise. did noi comply with the provisions of section 
147.A of the Eastern Bengal and Assam Tenancy Act: 
Held, that the objection to the validity of.the decree 

on the ground of non-compliance with the provisions 
of section 147-A of the Eastern Bengal and Assam 
Tenancy Áct'could not be entertained in execution 
proceedings. С Hum’ ОнАновл CHOWDHURY v. 
Cuanpra Monan Namopas, 240. Үү, N. 1070 204 


5. 158 (b)—Civil, Procedure Code (Act 
-V of 1208), О. XXI, r. 90— Limitation. Act (IX of 

~- 1908), Sch. I, Arts, 120, '66—Hxecution of decree 
—Sale—Suit to set aside sale—Limitation. 





An execution sale which is bad on the ground of , 


irregularity and fraud and is liable to be set aside 
~ under Order XXJ, rule 90 of the Civil Procedure 
- Code is voidable and not void, and an application to 
- set aside such a sale must bo made within thirty days 
of the sale. . : e 2 


On the other hand, an execution sale which takes 

. place in contravention of the provisions of section 158 
(b) of the Bengal Tenancy. Act is void, and a suit 
for.a declaration that such a sale is illegal and in- 
"operative is governed by Article 120 of Schedule I 
о the Limitation Act, Pat Guaxsuvaw CHAUDURY 
v. BASDEB JHA - ` 529 


Berar Electoral Rules, rr. IO. (2), 
` 27, 28, 29 (1), Regulation И, cl. (й) 
* --Electigm petition — Governor, power of, to dismiss 
pelition—Election, scheme of—-Acts wequirel to 
be done by proposer or . seconder; whe- 
_ Wer can be deleggied—Certificate—Single gertificate, 


GENERAL INDEX, 


S. 104 H—Rent settled in Record of ~ 
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Berar Elector4l Rules—concld, 


whether contemplated—Certificate obtained by candi- 

. date, effect of ~Election Agent, declaration of, whether 
"should bear stamp—Declaration written on stamp 
paper and signature attested by Magistrate, effect of 

` —dGovernment of India Act, 1912, Council constituted 
‘under, member of, eligibility of, for election to 

` Council constituted. by Government of India Act, 1919. 


E ` Under rule 29 (1) of the Berar Electoral Rules, 
the Governor of the Province has power to dismiss 


an election petition in those cases only in which the 
required security for costs is not deposited in accord. 
ance with the provisions of rule 28. The figure 27 
in rule 29 (1) is a misprint for 28. 

The principle of the whole scheme of Elections 
under the Berar Electoral Rules is, that what is 


. required to be done by the proposer, or by the 


Beconder, or by the candidate, or by an elector, 
cannot be permitted to be done by his agent, unless 
there is clear authority for it. Where, therefore, 
the rules require the nomination paper of a candidate 
to be' transmitted to the Returning Officer by the 
proposer and seconder, its transmission by the candi. 
date is not а proper transmission and renders the 
nomination invalid, 

The certification of the facts required by clause 
(ii) of Regulation II of the Berar Electoral 
Rules, need not necessarily be by means of only 
a single certificate. The certification of those facta 
by means of two or more certificates given by 


' different officers would not render a nomination 


paper invalid. But where the certificate required 
to be appended to the nomination paper is 
obtained and appended by the candidate, instead 


* of by th d seconder, the inati 
"The Court in decreeing the suit upon the compro- - сре bho- proposat an on nomination 


is invalid. 
The declaration of an Election Agent made by a 


* candidate does not require to be stamped to render 


it valid. The mere fact that such a deolaration is 
written on a stamp-paper, and the signature of the 
candidate is attested by a Sub-Divisional Magis. 
trate, would not alter the nature of the document, 
and make it an invalid declaration. 

The fact that a candidate is, at the time of his 
nomination; a member of a Legislative Counoil 
constituted under the Government of India Act, 
1912, does not disqualify him from seeking election 
to a Legislative Council constituted by the Govern. 
ment of India Act; 1919. i 
> The mere fact that a nomination paper is posted 
by a peon under the directions of the seconder, does 
not render the nomination invalid. C P E С: 
SanasHEo WAMAN KELKAR v R, V. MAHAJANI 870 


‘Bombay City Police Act (IV of 


1912), ss. 40 (1), 55 —Magistrate, whether 
can command unlawful assembly to disperse. ` 
Under section 40 (1) of the Bombay City Police 

Act the only person who may command an unlawful 

assembly to disperse is an officer-in-charge of a 

Section; and under section 56 a Police Officer of 

superior rank, if on the scene, might perform the 

duty of the officer-in-charge of a Section, 

1t is not a sufficient compliance with the provisions 
of section 40(1) for a Magisirate to give the 
command under ‘the directions of a competent 

Police Officer who is himself present. B EMPEROR 

v, Kzsuav Goyinp, 28 Bom, І, Re 860; 22 Ов, L. А ag 


T 
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Bombay District Municipal Act (111 

of 1901), s. 46, СІ. (D—Rules and Bye- 

laws of Ahmedabad Municipality, rule 74, whether 
ultra vires —Provisions of rule not complied with, 

effect of, è 

Rule 74 of the Rules and Bye-laws of the Ahmed- 
abad Municipality is not ultra vires. 

‘The effect of that rule is that, for any particular 
year, the Municipality is entitled to such amount as 
house and property tax as is determined by the begin- 
ning of the year, and not to any increase that may 
be determined at any time during the year. 

Where the Municipality increases a tax without 
complying with the provisions of rule 74, the 
assessee is bound to pay only that amount which was 
fixed for the next preceding year and any excess 
levied by the Municipality can be recovered by him. 
B Амвлгаг SARABHAI 9, AHMEDABAD MUNICIPALITY, 
28 Bom. L. R. 48; 45 B. 611 

:Bombay Rent (War Restrictions) 

Act (И of 1918), S. 2—Landlord and 

tenant, whether includes tenant and sub-tenant— 

Standard rent, what is. 

The only object of including in the definition 
‘landlord, a tenant who sub-lets, and in the 
definition of ‘tenant’, a sub-tenant, in the Bombay 
Rent (War Restrictions) Act, ia to extend the benefits 
of the Act to sub-tenants, and it was not intended 
that the standard rent should be determined by 
different standards between the original landlord 
and the tenant and between the tenant and the sub- 
tenant 

‘Standard’ means a rule ora mode and can only 
be one. The whole object of the Rent Act is to 
prevent tenants being made to pay rent which the 
Legislature considers excessive or unreasonable, In 
regard to the same premises, rent which the law 
regards as unreasonable or excessive between the 
original landlord and tenant ought not to be 
regarded as reasonable:between the tenant and the 
sub-tenant. Similarly, rent which the law regards 
ag reasonable between the original landlord and 
tenant ought not to be regarded as unreasonable 
Letween the tenant and the sub-tenant. Standard 
rent must mean the rent at which the premises 
were originally let. The standard rent is to be 
fixedin relation to premises and notin relation to 
persons, and can, therefore, be only one and not 
varying ай between different individuals. В 
CHAPSI UMERSI v, KESHAVJI Dams, 28 Bom, L. "560 

5. 9, applicability off to land acquired 
under the Land Acquisition Act. See Law» 

Acquisition Аст (І оғ 1894), ss. 16, 31,47 571 
Broker, when entitled to commission—Brokerage, 

contract to pay, whether immoral or opposed to 

public policy—Contract Act (IX of 1872), s. 28. 

A broker is ordinarily entitled to his brokerage 
wher he has sucaeeded in bringing abouta sale; 
he is also entitled to his brokerage if he so far 
succeeds as to bring about an agreement to sell 
and the sale then falls through because the intend. 
ing purchaser backs out. 

* A contract to pay brokerage is neither immoral 
nor oppoged to public policy. L Kisuen ORAND v. 
Kuwpa BAEHSR А 727 
Buddhist Law, Burmese—Succession— 

Step-father and step-children— Share of step-child in 

property jointly acquired by mother and step. 
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Buddhist Law-—coxcld. 


Jather and property inherited by father during 

marriage with mother. — , 

As regards the jointly acquired property of the 
marriage between the mother and step-father of a 
child, where there are no children of that marriage 
and no children of the step-father by any other 
marriage, the share of the step-child is one-fourth. 
The same rule applies to property inherited by the 
step-father during his marriage with thg mother of 
the step-child. 

The fact that the step-father has married another 
wife does not deprive а step-child of his share in the 
property, 

A step-child, however, has no interest in property 
acquired by the step-father jointly with a later 
wife. О B Ma NyxiN v. Ma Tua Gauna, 8 0, B. 
R. (1920) 287 7 
Burma Towns Act «(lil of 1907), 

SS. 7 (1) (К), (1), 9 (2)— Headman, duties 

of, whether include comveyance of] dak-—Hefusal to 

assist headman— Offence. 

It is no part of the ordinary duty of a ward head- 
man to provide coolies to take out a Deputy Com- 
missioner’s letters from his headquarters. 

Therefore, where a person residing within a ward 
is requested by the headmanto convey letters to 
the Deputy Commissioner's camp and he fails to do 
во, he is not guilty of an offence under section 9 (2) 
of the Burma Towns Aot. U B EMPEROR v, NGA 
Po Sin, 8U. B, R (1920) 234; 22 Cr. L. J. 207 63 


Calcutta High Court Original Side 
Rules, Ch. HI, Pa —Origimating 
summons—Indenture of lease, construction of— 
Procedure. 

By an indenture of lease certain premises were 
demised to plaintiff for five years on certain terms 
and conditions, one of which was that plaintiff would 
not assign the premises without the consent of the 
defendant, but that such consent should not be 
unreasonably withheld provided plaintiff remained 
responsible under the lease, Plaintiff applied to 
defendant for his consent to assign his interest for 
the residue of the term mentioned to a Limited Com. 
pany, but defendant refused. Plaintiff then applied 
to the High Court on an originating sommons for 
the determination of the question whether, upon the 
true construction of the indenture, he was entitled 
toassign the remainder of the term under the lease 
without the consent of the defendant. Defendant 
objected to the determination of the question on 
the ground that the plaintiff should proceed by 
means of a regular suit: 

Held, that, under Chapter XIII, rule 9 of the Rules 
of the High Court, the procedure adopted by the 
plaintiff was correct, and that, on a proper construc- 
tion of the indenture, plaintiff was entitled to assign 
the remainder of the term of the lease without the 
consent of the defendant. С Ducassu ~v. COHEN, 
24 C. W. М. 1007; 4S О. 176 105 


Central Provinces Land Alienátion 
Act at of 1916), 5. 16 (1), scofe and 
meaning of. 

The plain meaning of section 16 of the Central 
Provinces Land Alienation Act is thata sale shall 
not be held in execution of a decree or order if that 
Georee or order is passed or made after a certain 
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date, but that it can be held if the decree or order 
is prior to that date, whether the application for 
execution is prior er subsequent to that date. 

The word “made” used in the section qualifies the 
words “decree or.order” and not the word “execu. 
tion.” N-Inpau ВАРО v. MOHAMMAD ALLI 545 
Chota Nagpur Tenancy Act (VI 

E; C. ОГ 1908), ss. 217, 227, 228— 

Rent suit Decree ox parte—Application to set aside 

decree, dismissal of-—Application for restoration, 

dismissal of —Appeal, whether lies— Revision — High 

Court, interference by. ° : 

A rent suit was tried by a Deputy Collector 
exercising the powers of a Deputy Commissioner: 
under the Ohota Nagpur Tenancy Act and was 
decreed ез parte. The defendant's application to set 
aside the ex parte decree was dismissed ‘in default, 
and a further application for restoration of the 
previous application was also dismissed He then 
filed-an appeal to the Deputy Commissioner who 
geb aside the ex parte decree and remanded the suit 
for re-trial : 

Held, (1) that there was no provision in the 
Chote Nagpur Tenancy Act for restoration of an ap- 
plication to веб aside an ex parte deoree which had 
been. dismissed for default, and that, therefore, the 
second ‘application made by the defendant to the 
Deptuy Collector was incompetent ; 

(2) that no appeallay to the Deputy Commis- 
sioner against the order dismissing that application ; 

(8) that the Deputy Commissioner’s order setting 
aside the ew parte decree was, therefore, without 
jurisdiotion ; 

(4) that. the Deputy Commissioner having acted 
withoub jurisdiction, his order could nob be revised 
by the Revenue Authorities under section 217 of the 
Chota Nagpur Tenancy Act; ` 

(5) that, therefore, the High Court had jurisdic- 
tion to revise the order, which, being without 
jurisdiction, must be set aside, Pat Munsni Lan 
Оновоннт v, NIDHI Ram Dura, 8 U. P. L, R. Ec 


.13 
Civil Procedure Code (Act XIV of 

1882), 5. 315—Civil Procedure Code (Act V 

of 1908), О. XXI, r. 93—Auction-sale held under 

Act of 1882—Declaration of absence of saleable 

interest in judgment-debtor after enactment of new 

Code—Right of purchaser to refund of purchase- 

money. 

A purchaser ata Court sale held while Act XIV 
of 1882 was in force has the right to claim refund 
of the purchase-money by suit where it is after. 
wards declared that the judgment-debtor had no 
saleable interest in the property even though the 
declaration is made after the enactment of the 
new Civil Procedure Code of 1908, М Arası Ізекк 
BaniB v. Venau OnzTTY, (1020) M. W.N. 733; 12 
L W. 639 66 
Civil: Procedure Code (Act V of 

1908), ss. 2, 97—Dekkhan Agriculturist? Relief 

Act ө (ХҮП. of 1879), ss. 2, 18—Finding that party 

is agriculturist, whether preliminary decree—Appeal, 

gvieether lies. 

A fieding that a party is an agriculturist is not by 
itself an adjudication which can be embodied in a 
decree and is not appealable, though it may result in 
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the plaint being returned for presentation in the 
proper Court. Therefore, a Judge should never 
accede to an application to draw upin the form of 
a decree s finding оп the question whethet a party 
is anagrioulturist or not В DATTATRAYA PURSHOT- 
TAM PARNEKAR v. RADHABAI BALKRISHNA TRIMBAK, 
23 Bom. L. R. 92; 45 В 627 ' 88 

S. 2 (2), O. l, r. 8, О. ХХИ, 

р. d — Representative suit —Some plaintiffs suing on 

behalf of all—Suit decreed —Appeal—Death of 

respondents, other than vepresentatives— Failure to 
bring legal representatives on record—Appeal, 
whether abates —Order declaring abatement, whether 

decree—Appeal, whether lies. . 

Where a suit is brought by certain persons in a 
representative capacity under Order I, rule 8 of the 
Civil Procedure Code, the persons on whose behalf the 
suit is brought are not parties to ib, and if, during the 
pendency of an appeal in such a suit, the suit having 
been decreed, some of these persons die, it is not 
necessary to bring their legal representatives on the 
record, and failure to dogo does not involve the 
abatement of the appeal. 

An order declaring the abatement of an appeal on 
the ground that the legal representatives of certain 
deceased respondents have not been brought on the 
record is a decree and is appealable as such. L 
Ормі v. Ніва, 1 L. 682 
ss. 4, 98. 








See Lerters PATENT (Bow.), 
cu, 16 822 





S. 9, O. XIV, r. (5)—Declaration of 
right to be carried in procession, suit for, whether 
maintainable—Civil Ооиті, whether competent іо 
decide purely religious — dispules—- Issues — Issue 
inconsistest with plaintiff's case, 

Plaintiff sued for а declaration that he, as 
Jagadguru, was entitled to be carried in procession 
through the public streets in a cross-palanquin on 
certain occasions, and for an injunction restraining the 
defendant from obstructing him in the exercise of 
that right : 

Held, that the suit was not maintainable, 

To decide disputes as toprecedence or privilege be- 
tween purely religious functionaries is no part of 
the business of the Civil Courts. 

An issue, which is inconsistent with the case made 
out by the plaintiff, ought not to be admitted. В 
ANDANISWAMI V, TorAvswaMI, 23 Bos. І. R, 76; 46 
B. 590 i 





5. 1 I—Res judioata—Previous suit, finding 
in—Finding, whether necessary for basis of decree — 
Insertion of finding in decree, effect of—Hjectment, 

„suit for—Finding that parties were mortgagor and 
mortgagee, whether operates as res judicata in 
subsequent suit for redemption, 

In order that a finding on a particular issue in & 
previoussuibmay operate as res fudicatain a subse- 
quent suit, ibis not necessary that that finding should 
form the basis ofthe decree іп that suit, but the 


. insertion of the finding in the decree ог its omission 


therefrom as also its bearing on the general resulp 
of the suit, naturally form eléments in considering 
whether the matter has been directly and substan. 
tially in issue in the previous suit. d 

In a previous suit the plaintiff sued the defendant 
in ejectment as trespassers and the latter pleaded 


ü 
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that neither the plaintiff nor his predecessors-in-title 
were owners of the property and that the defendants 
were usufruotuary mortgagees from .some third 
persons who were theereal owners. Both the Trial 
and Appellate Courts found against the defendants’ 
plea but dismissed the plaintiff's suit on the finding 
that the’mortgage to defendants was by the plaintiff's 
predecessors and an action in ejectment was not 
maintainable. Inthe present suit for redemption 
of the mortgage the defendants controverted the 
plaintiff's title, pleading that the finding in the prior 
suit that they were mortgagees from the plaintiff's 
predecessor was not res judicata: 

Held, that though the finding was not the basis of 
the decree, as the question of title was directly and 
substantially in issue, the finding operated as res 
judicata in the present suit. Wl Murau Pinnarv. 
Vana Утва CHARIAR, 12 Іл W, 277 39 
S. llI-—Bes judicata—Suit against 

defendant in representative capacity—Defendant 

asserting personal rights—Suit decreed—Subsequent 
suit by defendant in personal capacity for same 
rights—Suit, whether maintainable. 

R was sued as trustee and manager of an idol, 
in respect of the income of certain property of. the 
endowment, he did not defend the suit in his fidu. 
ciary character but asserted his own personal rights 
to the property and was unsuccessful. He then 
brought the present suit and his claim was precisely 
the same as his defence in the previous suit: 

Held, that the suit was not maintainable and was 
barred under seotion 11 of the Civil Procedure Code, 
A BAM KARAN v. RAM NARAINJI 7 
SS. 11,105, O., IX, г. I3—Ex parte 

decree, application to set aside—Order dismissing 

application—Appeal from decree— Jurisdiction of 

Appellate Court to decide on merits of order refusing 

to set aside ex parte decree. 

Where an application to set aside an ел parte decree 
has been rejected under Order IX, rule 18, Civil Pro. 
cedure Code, it is nob open to the defendant to have 
the question re-agitated in the appeal from the decree 
itself, and such a right is not given by section 105 of 
the Code, ЇЙ BADYSL CHINNA ASETHU V. VATTIPALLI 
Kersavarya, 12 L. W. 607; (1920) M.W. М. 780; 33 
Hou ro dO. VII. 215 
» 11,0. VII, rr. 11, I3- — Rejection 

of FESS - Finding on question of law or fact given 

after a full trial on merits -Subsequent suit for 
same subject-matter on same cause of  aclion— 
. Res judicata 

Where a Court passes an order rejecting a plaint 
after & full trialon the merits and recording a find. 
ing adversely to the plaintiff, a subsequent suit for 
the same subject-matter and based on the same 
cause of action will be barred as res judicata, 

Under a razinama P,and D. had to pay in equal 
shares maintenanoSto M. annually. P, paid the whole 
of the maintenance for two years and brought a suit 
io recover from D. his share. The Appellate Court 
held that asthe razinama did not contain any term, 
giving P. the right tò sue D. for contribution when” 
the lutter failed to pay his share, P. had no legal 
right to recover &nd rejected the plaint as disolosing 
no cause ofaction P.then brought the present suit on 
the same cause of actionand for the same subject- 
matter: 
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Held, that the finding in the previous suib operated 
as res judicata to bar the present suit, Wi SANTHA- 
NATHAMMAL v IsAKI SUPPAN “ASARI, (1920) M. W:N. 
616; 12 L, W. 457 69 


— —- €, 11, Q0. IX, rr. 8, 9, effect of, as 
res judicata— Declaration, suit for, dismissal of 

— Possession, suit for, whether maintainable— Cause 

of action, 

Where а suit is dismissed for default umder rule 8 
of Order 1X of the Civil Procedure Code, rule 9 of that 
Order has not the effect of res judicata ona subse- 
quent suit, because there was no adjudication on 
any of the issues in the former suit: the rule merely . 
bars a second suit on the same cause of action, 

Where a suit for a declaration that an alienation 
in favour of the defendant was invalid was dismissed 
for default and the plaintiff subsequently brought 
a suit for partition and separate possession of his 
share : 

Held, that the causes of action for the two suits 
wero different though the title alleged was the same 
and the second suit was not barred by reason of the 
dismissal of the first suit under Order IX, rule 9, 
Civil Procedure Code. M Asia Ву v. Semu 
Монлмер Rowrueg, 39 M, L. J. 4:2; 121. 01 


S. 11, Expl. IV, applicability of. 

Before any argument can be advanced on the 
language employed in Explanation (IV) of section 11 
of the Civil Procedure Code, it must be established 
to the satisfaction of the Oourt that the matter 
which is sought to be concluded on the principle of 
res judicata not only might have been made a 
ground of defence or attack in such former suit, but 
further that it ought to have been so made. 

Where the evidence iu support of one ground is 
such as might be destructive of the other ground, the 
two grounds need not be set up in the same suit, 
Pat Baman OHOUBEY v. Bacna Misir, 2 P. І, T. 
285 393 


3. І І, Expl. IV, о. II, г. 2- 
Mortgages, several—Successive suits by mortgagee, 
whether competent—Causes of action, distinct— 
Procedure. ] 
Where two distinct mortgages are successively exe- 

cuted by the same debtor inrespect of the same 

property and in favour of the same creditor, the 
causes of action on the two mortgages are distinob, 
and, although it is open to the mortgagee in bringing 

a suit upon the first mortgage to include the claim on 

the second mortgage, that course is not obligatory 

upon him, A. subsequent suit, therefore, on the 
second mortgage is not barred either under Explana- 
tion IV to section 11 or under Order II, rule 2'0f the 

Civil Procedure Code. 

There is nothing in the Code of Civil Procedure or 
in the Transfer of Property Act to prevent the holder 
of two independent mortgages over ‘the same 
property, who is not restrained by any coverant in 
either of then, from obtaining a decree for gale on 
each of them ina separate suit, subject, however, to 
this reservation that he cannot sell the property 
twice over, nor sellit under the second decree subject 
A the first. G NiLU Roy v, ASIRBAD MANDAL, 33 0. 

L. J. 282; 25 C. W. N. 129 ' 809 
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—— 98. 20, I 15—Jurisdiction —Sale of goods 

—Suit for damages—Place of ‘swing —Interlocutory 

' order—Revision, whether lies. 

Plaintiff residing at M. ordered certain goods from 
defendant who carried on business at S. Plaintiff 
sued defendant at M. for damages on the allegation 
that the goods supplied were short in quantity and 
inferior in quality. Defendant objected that the 
cause of action having arisen at 8 ; the Court at M. 
had no juriséliction to hear the suit This objection 
was overruled. On revision: 

- Held, (1 that the cause of action arose ab 8. and 
that, therefore, the Court at M had no jurisdiction to 
hear the suit: 

(2) that the High Court had jurisdiction in revision 
to set aside an interlocutory order, and that that 
jurisdiction ought to be exercised in this case. L 
Har PARSHAD-DALIP SINGH v, SEWA ри 
- S. 35. See AMENDMENT ок Decree 345 
—— S. 47. Ewecution of decree—Claim pro- 
` ceedings—Objections dismissed for default—Decree 

fully satisfied —Declaratory suit, whether maintain- 

able, 

Twooub of four representatives of a judgment. 
debtor. filed objections to the sale of a house in 
execution of the decree. These objections, were 
dismissed for default’ and the decree having been 
fully satisfied the file was consigned to the record. 
room, -Subsequently, all the representatives of the 
judgment-debtor brought a suit for a declaration that 

the house belonged to them and was not liable to 
sale in execution of the decree: 

Held, that section 47 of the Civil Procedure Code 
was no bar to the suit inasmuch as,— 

KH the decree having been fully satisfied ‘the 

execution Court had become functus officio. 

(5 the objections had been filed only by two out of 
the four plaintiffs, "L Nizam DIN v. er 
S. 48 — Evasion of arrest, whether fraudulent 

+ prevention of ewecution—Limitation, fresh starting 

< period ofs - 

The wilful evasion by a judgment-debtor of arrest 
under a warrant taken out by the decree-holder, in 
order to -avoid payment of the’ decree-amount, 
amountsto fraud within the meaning of section 48 of 
the Civil Procedure Code so as to give afresh starting 
period of limitation, and is a fraudulent prevention 
of the execution of decree within the meaning of 
clause (2) of that section. М Avvavu v. Soma 
SUNDARAM OHETTIAR, 12 L. W. 710; (1920) M.W. М. 
788 630 

-——— 8. 48—Evecution of decree ~Amendment of 

decree —Limitation, commencement of. 

: Where a decree is amended, the date of amend- 
ment is the date of the decree "within the meaning of 
section 48 of the Civil Procedure Code. Pat Baunro 
SHUKUL v YUSUF 318 
Е S. G4 - Mortgage —Attachment subsequent 

to emortgage --Sale—Mortgage; whether Бая 

agginst auction-purchuser 

On 9th June 1912 certain property was attached in 
axqcution of a deóree by K. Оп 125 February 1913, 
L. mother decree-holder, applied for execution by 
rateable distribution On the 25th March 1913, the 
property was sold, On?nd April 1913 K. ‘and ‘the, 








RAM 
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judgment-debtor applied to have the sale set aside 
on the ground that K.s decree had been satisfied out 
of Court, but the application was disallowed. The 
auotion-purchaser having failed to' complete the 
deposit of the purchase-money, the sale was set 
aside on the 2ith May 1913. On the 26th May’ 1913 
the judgment-debtors mortgaged the property to В, 
On 26th June 1913 L. attached the properby and ib 
was sold to P. who, on 12th February 1914, sold ib to 
the present defendant. B.. brought the present suit 
to enforce his mortgage against P, who asserted that, 
as against him the mortgage was void : 

Held, that as Р 's right was aright enforcible under 
L.'s attachment of the 20th June 1913, and as this 
attachment was subsequent to the mortgage to B, 
the mortgage was enforcible against him, 
Bosra BHUPAL v, KUNDAN Lan, 19 A. L. J. 221; 3 U. 
Р. L. R. (А.) 26 846 
S. 7 3— Money deposited in Court to credit 

` of judgment-debtor—Subsequent attachment — Rate- 
able distribution. 

Where money is deposited in Court to the credit 
of a judgment-debtor before any decree-holder 
applies in execution to have it. paid in satisfaction 
of his deoree, it is liable to rateable distribution 
among decree-holders who apply for execution either 
.before or after the receipt of the money by the 
Court. М Visvaxapaan CHETTI v. ARUNACHALAM 
Ониттү, 39 М, L. J. 608; 12 L. W. 744; 28 M. 0. T. 
412; (1921) M. W. N. 14; 44 M. 100 30 


SS. 73, IL 15—Rateable distribution, order 
disallowing —Revision, whether lies. 

"The High Court will nob interfere оп’ revision with 
orders allowing or disallowing claims to rateable 
distribution, save in exceptional circumstances. L 
Bn Ram. KALYAN Das v. Mancar RAM-SHIBBU 

AM 7 


S. 92-—Collector, duty of—Failure of 
Collector to consider matters indicated in section— 
Sanction, validity of. 

. Although it is desirable that. а Oollector, before 

granting sanction for а suit under section 92 of the 

Vivil Procedure Code, should consider whether the 

trast is a public trust, whether there are prima facie 

grounds for holding that there has been a breach 
of such trust and whether the persons suing are 
persons who have an interest in the trust, yet 
hisfailure to consider these matters, does not in 
any way invalidate a sanction granted by him. L 
MUHAMMAD SHAFI v, ABDUL RAHIM 570 














S. 92—Suit by pujari of temple to establish 


right to share in offerings, nature of—Scheme 
framed —Suit, whether | maintainable — Procedure, 
proper. 


A suit bya hereditary pujari of a temple to estab. 
lish his right to a certain share in the offerings made 
to the deity, which are prima fecie temple property, 
falls under clause e) of sub-section (1) of section 92 of 
the Civil Procedure Code. Where a scheme has already 
been framed in respect of the temple properties, such 
a suit s not maintainable, and the proper procedure 
is, to apply to the Court, which framed the scheme, 
to give directions as to the application of this par- 
ticular fund. B SAKHARAM DAJI GANPULE va Gani 
RAGHU GURAO, 28 Bom.’L, Б. 125; 45 B. 681 92% 
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~ S. 100 (C)—Defective procedure, what 
amounts io—Defendant not appearing before Com- 
missioner, whether can object to Commissioners 

report. 2 
‚ The.procedure of a Court is substantially defective 
within the meaning of clause (c) of section 100 of 
the Civil Procedure Code, if (a) it rejects the report 
of a Commissioner without affording him an 
opportunity to meet objections raised by a defendant 
who neither appeared nor placed the objections 
before him’ for consideration; (b) if it permits 
documentary evidence to be considered piecemeal by 
two different Commissioners, and (c) if it places 
reliance upon a sketch map when it is possible to 
prepare a scientific map. 

A defendant who fails to appear ‘before & Com. 
missioner cannot ordinarily object “to his report, 
C KAMINI KgsHogE Sen vo. PARBARTYA TiPPERAH 
Rar i 434 





| m 8, 102, 0. хып, Yr. I (w), 0. 


XLVII, ra 7—Small Cause suit of value below 

Rs, 500—Ресгее passed on review—Appeal, whether 

lies. 

The appeal allowed under Order XLIIT, rule 1 (w) 
of the Civil Procedure Code isan appeal from the 
order granting the application for review and riot an 


appeal from the final decree passed in the suit, such - 


an appeal must be limited to the grounds mentioned 
in rule 7 of Order XLVII of the Code. 

It would be absurd to allow a second appeal on the 
merits against a decree passed ina small cause suit 
of value less than Rs. 600 merely because the decree 
is one which has been passed on review. L 
Kansai Ram v, КАВАМ NARAIN 
Pee SS. 104, I 17, 120, I21, 122, 

128, 129, O. XLI, r. 10, O. XLIX, 

Ys 3— Letters Patent (Cal), cl. Y6— Letters Patent 

Appeal from decree on Original Side—Rules 

applicable--Failure to furnish security, effect of — 

О. XLI, v. 10, whether mandatory. 

The Code of Civil Procedure, 1908, is framed on 
the scheme of providing generally for the mode in 
which the High Courts are to exercise their jurisdic- 
tion, whatever it may be, while specifically excepting 
the powers relating to the exercise of Original Civil 
Jurisdiction, bo which the Oode is not to apply. Jt 
confers a general rule-making power saving only 
what is excepted in the body of the Oode. 

The Orders and rules made under the Code apply to 
the High Oourts, unless the body of the Code 
contains something inconsistent with them. They 
are applicable to the jurisdiction exercisable under the 
Letters Patent, except that they do not restrict the 
express Letters Patent Appeal. 

There isa distinction between rules which take 
away existing rights of appeal and rules . which 
recognise those rights butregulate the procedure of 
the Court in which syeh appeals are pending.- This 
distinction has been overlooked in Sabhapathi Chetti 
v. Narayansami Ohetti, 25 М, 565; 11 М, L. J. 846 
and in Sesha Ayyar v. Nagarathna Lala, 27 M. 121 
at p. 123. E 

Order XLI, rule 'O, applies to appeals brought 
under the letters Patent. The words of that rule, 

directing the Court to reject an appeal when an order 
for security for costs is made and is поб complied 
with during the period fixed, are mandatory and not 


INDIAN CASES. 


(1921 


Civil Procedure Code—contd. 


permissive. PC Sasrrar THAKURAIN v. Savi, 40 
M. L. J. 308; (1921) M. W. N. 169; 19`А. L. J, 281; 
48 1. A. 76; 830, L. J, 307; 25 О. W. N. 5,7; 28 
Bon. L. В. 681 p. 274 

19, 21 —Arbitration by intervention of Court—~ 

Award— Appeal against order filing award, whether 

lies, 

Section 104 (1) (f) of tbe Civil Procedure Code. 
provides for an appeal against an ordew filing or 
refusing to flle an award in an arbitration without 
the intervention of the Court, and applies to an 
award filed under paragraph 21 of Schedule IL to the 
Code. No appeal lies against an order filing an 
award made in pursuance of anorder of reference 
made by the Court and filed under paragraph 19 of: 
the Second Schedule to the Code, Ё. Tenra Мар 
v». Duana Man 590 
——s. 105 (2), O. XLI, rr. 23, 25, 

26—Appeal, second—Remand by Single Judge 

under т. 28—Remand order, no appeal againsi— 

Order, correctness of, whether can be questioned 

ut later stage—Remand under т. 25—Appeal coming 

before different Judge or Bench—Order, whether 
binding. 

Where in a second appeal a party submits to 
an vurder of remand made by a Single Judge of a 
High Court, under Order XLI, rule 23, Civil Pro. 
cedure Code, from which an appeal-lies he cannot 
dispute its correctness ab a later stage of the appeal,- 

Where, however, a Judge of a High Court has 
remitted issues under Order XLT, rule 26, of the Civil 
Procedure Code, and the appeal subsequently comes 
up for disposal before another Judge, or Bench of 
the Court differently constituted, the Bench which 
is seized of the appeal, and on which the law casts 
the burden of finally disposing of the same is not 
bonnd by the order remitting the issues, and may 
consider whether the order was a proper one, and, 
if it comes tothe conclusion thatit is not, it can 
ignore the findings on the remanded issues and 
any evidence which may have been taken after the 
order remitting the said issues. A MASIHUNISSA 
v. Kawis SugaraA, 19 A. L, J. 139; 3 U. P. L-R. (AJ) 
80 975. 
S. 109—Appeal to Privy  Conncil— 

Certificate must show clearly upon what ground it 

i3 based. : 

Where a certificate is granted under section 109 (c) 
of the Code of Civil Procedure, ib should appear 
on ity face that the discretion conferred by that 
section has in fact been exercised Р С RADHA- 
KRISHNA AYYAR v. SWAMINATHA AYYAR, 19 А. L. J. 
161; 49 M. L. J. 229; 18 L. W. 821; (1921) M. W. N, 
119; 88 О. І, J. 277; 26 О, W.N. 632; 44 М. 203; 
23 Box. L. В. 718 "85 
S. [09-Final order, what is—Order. 

deciding competency of person to applyfor Probate, 

whether final. 

An order is final within the meaning -of sec. 
tion 109 of the Civil Procedure Code if it finally 
‘disposes of the rights of the parties,- P 

An order which merely decides that an incorporat- 
ed body is a juridical person legally, competent of 
discharge the functions of an executor and as guoh 
to apply for Probate, but which leaves outstanding. 
the question whether, being competent to apply, 45 








ve ~ 
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is entitled to grant of Probate is not a final order 
within the meaning of section.109.0f the Civil Pro- 
cedure Code.. О Sar, KRISHNA Das v. BENARES 
Ніхрс Омгувнѕіту, 23 О. C. 824 ` - 208 
и `8. . 1OQ—Partition — suit—Preliminary 
decree—Dismissal of suit for plaintiffs :default— 
Order setting aside dismissal, whether final order. 
An order of the High Court setting aside au order 
of a Subordinate.Court dismissing a partition suit 
for the plaéntiff's defaultafter a preliminary decree 
in the suit has been passed is.a final order within the 
meaning of section 109 of the Civil Procedure Code. 





Pat Laca NARAIN v. Вл, Мокомр, 2 P, L, T. 


6 P.L. J. 116 79: 
Prior shaman, 8. 103, 0. XLI, r. 23 — Remand, 
order of, whether final order—Appeal to Privy: 

Council, whether permissible. tr . 

An order of remand is ordinarily not capable of 
being the subject ofan appeal to His Majesty in 
Council, being interlocutory and not.final within the 
meaning of section 109 of the Civil Procedure Code, 
It.can only be regarded.as a final order.and oapable: 
of. appeal, if it has the effect of finally deciding some 
cardinal point in the suit. . MS ` 

An order of remand which merely decides that a 
suit ia maintainable in the form in which it is brought, 
is not a-final order. L Muar OHAND v. LABHU RAM, 
2 L, 106 Я 522 
: S. 110 — Appeal to His Majesty in Council 

-—Partition suit— Value of subject-matter, how to be 

determined, 2} e 

Where a deoree in a partition suit affects not only 
the share of the plaintiff in certain property but 
algo the shares of those of the, defendants who would 
be entitled to share in the property if the plaintiff's 
suit were decreed, the value of the subject-matter of 
the suit, within tho meaning of section 110 of the 
Civil Procedure Code, is the value of the property in. 
dispute and not the value of the share claimed by the 
plaintiff in the property. Pat Kunpir Narain 
SINGH v:. RAGHUNANDAN SINGH . eae 
— S. 110—Defendant who. has taken mo: 
. interest in suit, whether entitled to appeal to Privy 

Council, 

A defendant who leaves the entire conduct of the 
case in the hands of his co-defendants and fails to 
take any interest in the proceedings is not entitled 
to prefer a separate appeal to’ Hig Majesty in 
Council, Pat NIBARAN Onanpra v Pratap UDAL 
Nara Sant Dao, 2 P: L, Т 178:(1921) Рат, 129 500 
S. I 1O—Value of subject-matter of suit, 

what is—Amount due at date of decree —Principal 

and interest taken together in calculating amount, 

“The amount or value of the subject-matter of the 
suit must, within the meaning of section 110 of the 
Civil Procedure Code, be taken to be the amount or 
value which the plaintiff either obtained or, had he 
been successful, would have obtained in his suit at 
the date ‘when the decree was passed. Pat 
MATHURA Prasap. SINGH v. RAM PRASAD TEWARY, 
2 P. 4, Т. 340 _,,, 923 

=~— SS. 110,122, 123, applicability -of—» 

Patna High Court, rules of, whether ultra vires. 

The provisions.of sections 122 and 128 of the Civil 
Progedure Code have no application to the Patna 
High Court, and the fact that the rulesmade by the 














High Court were not submitted to any Rule Com. 
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mittée and that no RuleOommittee isin existence in 
Patna would not make those rules ultra vires, Pat 
RAJENDRA KISHORE v. KAMAKHYA/ NARAIN SINGH, 
6 P, L. J. 719,2 P. Г. T. 112; (.921) Par. 97 . 255 
—— S. 114, 0. IX, т. 9, в XLI, 
r. I9, О. XLVII-Appecl, dismissal. of, in 
default —Order restoring - appeal, propriety of, 
whether can be questioned —Procedure— Sufficient: 
cause, what is. ў an 
The propriety of an ex parte order setting aside 
an order dismissing an appeal for default, may. be 


- questioned at the hearing of the appeal, and is open 


to re-consideration at the instance of the party 
aggrieved, 

Where-an appeal is dismissed owing to the de- 
fault of the appellant in depositing the sam required 
to defray the cost of serving notices, the order of 
dismissal should not be set aside except for just and 
reasonable cause sufficient to meet the provisions of 
Order IX, rule 9 or Order XLI, rule 19 of the Civil: 
Procédure Code. ` The fact that the default was due 
to the misconduct, or neglect of duty on the part 
of the agent of the appellant, even though a pardah- 
nashin lady, would: not be sufficient cause. JANAT. 
. КАМІГВНАН, 114 S. L, В, 289 48. 
S. 115. See Civit Рвоскровк Cops, 
- 8. 195 ў 800 
S. 115—stoppel, omission to consider 

question of— Material irregularity. 

The ‘omission by an Appellate Court to consider 
the question of estoppel amounts to a material 
irregularity, justitying interference in revision. · L 
Тез Buan v. WALI DAD S 716 
——— 8. 115—Revision—Material irregularity. 

P. applied to set aside an execution. sale on the 








ground of.fraudulent suppression of process and.. 


other irregularities, the Court rejected the application 
merely upon the: deposition of the applicant and 
without considering all other evidence which he was 
prepared to: give as regards the suppression. of 
processes and other irregularities of which he 
complained : 

Held, that the Court acted with material irregu. 
larity in the exercise of its jurisdiction. C BHUSHAN- 
MANI Dasi v. PRAFULLA Krista Des,-48 0.119 ВО] 
S. 115, О. XXIII, r. I— Withdrawal 

of suit not permitted by Trial Court— Permission 

granted by Appellate Court— Reviston—Discretion, 
use of judicial—High Court, whether will interfere, 

The High Court will not interfere in revision in 
a case in which the lower Court has exercised а 
Judicial discretion in a proper manner. i 

Plaintiff applied to the Trial Court for permission 
to withdraw his mit with liberty to bring a fresh 
suit; the application was disallowed and the suit 
eventually dismissed. On appeal, the application 
was renewed, and was allowed on the ground, among 





others, that there was a formgl defect in the frame . 


of the suit: 

Held, that as there was ал’ undoubted exercise. of 
judicial discretion by the “Appellate Court, the 
High Court would not interfere.. A RATAN Lap 


- V. MUHAMMAD HAMIDULLAH Kuan, 2 U, Р, L. Е. (A) 


408; 19 A.L J. 47 899 
Ex S. 115, Sch. IIl, para. |I5--A4rbis 

tration —Order of reference~Objection to validity 
‚ of reference— Revision—Material irregularity, 
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< After an order of reference to arbitration, it is 
too late for either party to object to the form of the 
proceedings antesior to the reference.or to the form 
of the issues . А 

‚ Where after the. submission of an award the 
Court reverses the order of reference to arbitration 
and sets gside the award on the sole ground of some 
supposed defect in. the order of reference, it acts 
with material irregularity in the exercise of its 
jurisdiction within the meaning of section 116 of the 
Civil Procedure Code A Kanuya Lar v. JAGAN- 
NATH PERBHAD-HANUMAN PERSHAD, 19 A, L. J. 8% 
48 А, 805  . : 857 
SS. 141, I5I-—Ezecution proceedinge— 

Procedure applicable—Application for execution, 

dismissal of, for default— Court, whether has power 

to restore application—Inherent power, 

The provisions of section 141 of the Civil Proce- 
dure Code are not applicable to an application for 
execution. . 

- Proceedings for execution of a decree fall how. 
ever, within. the ambit of section 151 ofthe Civil 
Procedure Code, and, if a decree-holder whose 
application for execution has been dismissed for 
default, oan satisfy the Court that it should exercise 
its inherent jurisdiction ew debito justitiz to restore 
the application there is nothing in the law to debar 
the Court from exercising that inherent power. 
L Bronu v, RAM Lat, 2 L. 66 : 720 
— S. 145, 0. XXI, Y. 43—Hiecution of 
decree —Attachment— Property entrusted to stranger 

. —Bond with sureties—Failure to produce property 

— Decree-holder, remedy of. . 

. Where in execution of a decree attached property 
is made over to a pereonfor safe custody and pro- 
duction in Court on his executing a ‘bond with 
sureties, it is not open to the deoree-holder, on failure 
of the production of the property, to enforce the 
bond against the sureties ; his remedy is'to get the 
bond assigned by the Judge to himself and sue upon 
it. WM.RasaH or VENKATAGIRI v. Sura KRISHNA 
Runo 12 L. W. 329; 39 M. L. J. 472, (1920) M. W, 
N. 734 134 











S. [4 3—Brtension of time for payment of 
` deficit Court-[ee, when to be allowed. 
In order to enable a party to take advantage of the 
provisions of section 149 of the Civil Procedure 
Code, permission to deposit the deficit Court-fee 


must be given by the Court after considering the ' 


circumstances of the case and the reason for not 
filing the entire Court-fee in the first instance. 
at FARZAND ALI v. ABDUL HAMID 493 


—— SS. 151, 152, O. XXXIV, r. 6— 

: , Mortgage-decree— Personal decree against persons not 

| mortgagors—Inherent power of Court to set aside 
decree. 

A Court has inheregt power to set aside an ex parte 
decree, passed by oversight under Order XXXIV, 
rule €, of the Civil Procedure Code, as againsta person 
who is not the mortgagor. Pat Hanuman LAL v. 
Raw Peart Кокв, 2 P. L. T. 261 368 
——— S. 151, 0. XLI, Yr. 19—Limitation 
. Act (IX of 1908), s. 6, Sch. 1, Art. 168—Appeal 

dismissed for default—Application for restoration 

—Limitation—Minor appellant—Inherent power of 

Court, ewercise of, 2 i 
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A minor appellant, whose appeal has been dis- 
missed in default, cannot take advantage of section 
6 of the Limitation Act for, making an application 
for restoration of the appeal. EM 6c 

Order XLI, rule 19 of the Civil Procedure Code 
does nob exhaust the powers of an Appellate Court 
to-re-admit an appeal dismissed for default 

In a proper case, ib is open to the Court to make 
an order re-admitting an appeal dismissed for 
defualt in the exeroise of its. inherent powers for 
the ends of justice. This power should, however, 
be sparingly used and only when a clear case’ is 
made out, but the powers is exercisable without any 
reference to the period of limitation provided for 
an application tore-admit an appeal or any other pro- 
ceeding. 

Where the next friend of a minor appellant is 
of unsound mind, the absence of the minor at the 
date of the hearing of the appeal cannot be treated 
as default. 

An order dismissing the minor’s appeal for 
default in these circumstances would be set aside in 
the exercise of the inherent powers of the Courts. 
B Sonsar BABURAO v. SHIVAJIRAO KRISHNARAO, 98 
Box. L. R. 110; 46 B. 648 A 
О. I, ra 8—Suit by one inhabitant of 

"village for decluration of right of way on behalf of 

himself and other inhabitants—Leave of Court not 
obtained, nor proclamation issued— Suit, whether 
maintainable—Kasement—Right of driving cattle 
over another's land, whether can be acquired by 
prescription, ee 

Where a plaintiff sues for a declaration for 
himself and other inhabitants of a village of their 
right to take their cattle to a certain grazing ground 
through the jungle of another village, he is not 
entitled to the declaration, unless the leave of the 
Court has béen obtained and a proclamation igsned, 
as required by Order I, rule 8 of the'Civil Procedure 
Code ‘ 3 

А right to drive cattle promiscuonsly across the 
lands of another is nob an easement capable of 
being acquired, no matter for what length of 
time the right may have been enjoyed, :A Lar 
BAHADUR v, l'AMESHWAR DAYAL, 19 A. L. J. 126; 43 A. 
345 990 


O. I, re IO-—Partition, suit for, of 
moveables and immoveables—Sutt, withdrawal of, 
in respect of moveables, effect of ~Court, power of, 
to transpose parties, 

Where in a suit for partition of immoveable and 
moveable property a preliminary decree is passed in 
respect of the immoveable property and the plaintiff 
withdraws his claim with regard to the moveables, 
such withdrawal has not the effect of bringing the 
suit to an end,and the Court has power to transpose 
parties under Order J, rule 10 of the Civil Procedure 
Code and to continue the suit. SURAMPALLI 
RAMAMURTHI v. SURAMPALI Reppy, 12 L. W. 563 











О.1,. IO (2). 

LAND Аст, s. b: 

О. П, r. 2, applicability of—Test—, 
“Cause of action", meaning of. ©. 
There is nothing in Order II, rule 2 of the Civil 

Procedure Code to compel plaintif to include in 


& * 
See MADRAS mE ir 
I6: 
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one and the same action different causes of action 
even though they arise from the same transaction. 

The test is this: If the plaintiff, on the allega- 
tions made in the plaint, is entitled to make a claim 
which he- does not put forward in his suif he 
shall not be allowed in a subsequent suit to put 
forward that claim. To allow him to do that would 
be to permit him to split his cause of action ; but if, 
on the allegations made in the plaint, he was not 
entitled to put forward в claim, there is nothing 
in Order II, rule 2, which prohibits him from putting 
forward that claim in a subsequent litigation. 

The expression ‘cause of,action! means every fact 
which it would be necessary for the plaintiff to 
prove in order to support his right to the judgment 
of the Court ] 

The expression refers entirely to the grounds set 
forth in the plaint as the cause of action, or, in other 
words, to the media upon which the plaintiff asks the 
Court to arrive at a conclusion in his favour. 
Pat Hanpxo SINGH о. BHAWANI Sanat, (1921) Par. 
120 . - 496 





О.П, x. 2-—8wit to recover immoveable 
property—Subsequent suit for mesne profits, whether 
barred. 

Inasmuch as œ claim for mesne profits is based 
on a cause of action distinct from a claim for the 
recovery of immoveable property, Order II, rule 2 
of the Civil Procedure Code will not operate to bar 
a suit for mesne profits brought subsequently to a 
suit for possession. А MIYAN Kaan т. SARFARAZ 
Kuan : 

0. V, Pa I, 0. IX, т. 3—Date fimed 
for plaintiff to appear and find out date of hearing 
—Failwre of plaintiff to appear—Suit, whether can 
be dismissed for default, 

Where no date has as yet been fixed for the 
appearance of the defendant within the moaning 
of ;.Order V, rule 1 of the Civil Procedure Code, the 
Court. has no power to dismiss the suit for default 
under Order IX, rule 8 of the Code. 

The failure of a plaintiff to appear ona date 
fixed for him to attend and find out what date has 
been fixed for the appearance of the defendant 
does nob empower the Court to dismiss the suit 
for default. In such a case the Court should, 
notwithstanding the default of the plaintiff, fix 
a date for the appearance of the defendant and if, on 
the date so fixed, the plaintiff does not appear it 
can dismiss the suit under Order IX, rule 3. L 
Innar SINGH v. нико, 22 P. W. В. 1921 475 
——— 0, VI, rr. 17, I8--Amendment of 

plaint—Plaintiff, failure of, to amend, effect of— 

Suit, whether can be dismissed, 

Order VI, rule 17 of the Civil Procedure Code only 
provides that the Court may allow an amendment, 
and ifthe party to whom the permission is given 
does not avail himself of it, the only consequence is 
that, under Order VJ, rule 18, he cannot amend his 
pleading afterwards unless the time allowed for 
amendment is extended by the Court, ч 

Therefore, where в plaintiff fails to amend bis 
plaint when directed to do so, the. Court has no 

ower, merely on this account, to dismiss the suit. 

i. TOMLINSON V. GORAN 376 

a VU, r. б, scope of—Limitation, 

ground of exemption from law of, stated in plaint — 
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Another ground, whether “can be subsequently relied 


от, 

The provisions of Order VII, rule 6, of the Civil 
Procedure Code should be construéd in a reasonable 
and liberal spirit and where the plaint in a suit 
does not state the ground of exemption from the 
law of limitation, the Court should, save in very 
exceptional circumstances, allow the plaintiff to 
amend his plaint by adding the ground of exemption. 

Where a ground of exemption from the law of 
limitation is stated in the plaint, the requirements of 
Order VIJ,rule 6, are satisfied, but this does not 
preclude the plaintiff from taking another ground to 
geb over the bar of limitation, if he believes that the 
latter is the true ground. L, PARMESHRI. DAS v. 
FAKIRIA, 2 L.-13 
O.: VII, rr. 14, 18—Scope and object 

of rules—Document not produced along with plaint, 

whether can be relied on subsequently, 

The object of rule 14 of Order VII of the Civil 
Procedure Code is to shut out suspicious documents 
and to afford as little opportunity as possible for the 
production of false and fabricated documents in 
Court, but where it is made clear to the Court that, 
in spite of the document not having been filed or 
entered in the list along with the plaint, the docu. 
ment cannot be said to have been fabricated on the 
face of it, there is no reason why the party should 
be debarred from using sucha document in Court. 
Pat бокам SAHU о, JHARI MAHTO 
— — — О. МІП, re 2. See Avppar, SECOND 

280 








O. VIII, r, 5—Discretion of Court, when 
to be exercised. 

The discretion under rule б, Order VIII of the 
Civil Procedure Code, should usually be exercised by 
the Court of first instance in those cases where it 
suspects on prima facie grounds that an admission 
was made collusively or in order to evade a rule of 
public policy. Where an allegation of fact in a plaint 
is not denied specifically or by necessary implication 
it must be deemed to have been admitted, and in 
such a case an Appellate Oourt would be using its 
discretion wrongly in requiring proof of that 

IM VENKATA Беррі v. MUTHU PAMBULU 
Хліск, 89 M. L. J. 463 55 


O. IX, r. 4—Failure to pay process-fees 
for attendance of one of several defendants, effect of 
—Dismissal of suit, whether justified. 

The default of a plaintiff to pay process-fees on 
the date fixed for the payment in respect of one of 
the defendauts can be no justification for dismissal 
of the suit as against those defendants who have 
been served and have filed written statements. 

The provisions of Order IK, rule 4, of the Civil 
Procedure Code are applicable to a date fixed for the 
hearing of the suit and nob to a date fixed for the 
payment of process-fees, Pat RAMANAND SINGH v, 
Cuanprama Sinan, 2 Р, L. T, 256 377 


O. 1X, r. 8—Pre-emption Suit—Plaintif, 
failure of, to appear—Defendant, admission by, of 
plaintiff s right to pre-empt, effect of — Procedure, 
Plaintiff sued to pre-empt certain land on payment 

of Rs. 1,800. On the date of hearing the plaintiff 

failed to appear, the defendant appeared and admitted 
the plaintiff's right to pre-empt, but stated that the 
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price paid for the land was Bs. 12,070. The Court 
passed a decree in favour of plaintiff on payment 
of Rs 12,000: 

Held, that the defendant's admission did not 
amount to ап admissiog of any part of the plaintiff's 
claim within the meaning of Order IX, rule 8, of 
the Civil Procedure Code, and that, therefore, -the 
proper course for the Court was to dismiss the suit 
for défault. 1. Menr DAIM v. SHAHAMAD 
O. IX, r. 13—Ex parte decree, applica- 

tion to set aside, dismissal of—Suit to set aside 

decree, maintainability of— Fraud. ` j 

A. obtained an ew parte decree upon а hand-note 
against R., and, in execution thereof, R/s property 
was attached and sold. Before the sale, В, applied 
under Order 1X, rule 13 of the Civil Procedure Code to 
set aside the decree on the ground that the sum- 
mons had not been duly served upon him: the Court 
found that service of the symmons had been satis- 
factorily proved, and dismissed the application, R 
then brought the present suit to set aside the decree 
on the ground of fraud in connection with the service 
of summons, and that the decree was obtained by 
perjured evidence: 

Held, that the suit was not maintainable as the 
question of the non-service of summons having been 
agitated between the same parties and decided by a 
Court of competent jurisdiction, the matter could 
not be re-opened between the same parties in & 
subsequent suit, and that as the hand-note had been 
produced and proved by A., and accepted as genuine 
by the Court, it was not compétent to R. to re-open 
by a subsequent transaction the very question 
which’ was decided in the original suit. Pat 
JANGAL CHAUDHARY v. Langsir Pasgan, 1.Р. L. T. 785; 
6 P. L, J. 1; (1921) Par. 3; 3 U.P, L. R. "i 





—— —. О. XIV, г. 1 (5)—Issues, framing of— 
Court, duty oj. $ 
It is the duty of the Court to frame proper issues 

arising from the pleadings in a case. 

It is the duty of a litigant to produce evidence in 
respect of issues framed by the Gourt but he cannot 
be expected to produce evidence with regard to 
points not covered by the issues. L KASTURI Mat v. 
Lassa RAM 75 





e XVI, r. I—Witnesses, application to 
summon—Court, duty of—Court, whether can refuse 
to summon witnesses, 

It isthe duty of a Court to summon the wit- 
nesses for whose attendance an application is duly 
made by a party. А Court cannot reject such an 
application on the ground that it has been made 
too late. L MUHAMMAD HAYAT v, GHULAM MUHAM- 
MAD 656 
O. XX, r. 12—8Suit for possession and 

mesre profits—Decree for possession —Mesne profits, 

claim in respect of, im ейсевв of pecuniary jurisdiction 

of. Court, effect of —Appeal, forum of—Bengal, N. W. 

P. and Assam Civil Courts Act (XII'of 1887), s. 21 

(2)—Defendants conspiring to keep plaintiff out 

of possession —Liability of defendants. 

Under Order XX, rule 12, of the Civil Procedure 
Coste, a Court which is competent to pass a decree 
for possession is 8150 competent to make an enquiry 
into the mesne profits pendente lite and to pass a 
decree for the mesne profits, even where the sum 
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claimed by the decree-holder- and the sum actually 
found due to him as the result of the enquiry are far 
in excess of the peouniary jurisdiction of the Court. 
Where, in such a case, the decree is „passed by а 
Munsif's Court, an appeal lies from it, whatever the 
amount of the mesne profits decreed, to the Court 
of the District Judge under section 21 (2) of the 
Bengal, N. W. P. and Assam Civil Courts Aot. 
Where itisfound that the defendants had con- 
spired to keep the plaintiff out of the posgession of 
land, a joint decree for mesne profits can'be passed 
against them, Pat DINANATH SAHAI v. MAYAWATI 
Kurr, 6 P.L. J. 54; 2 P, L. T, 148; (1921) Pis 69 


О. ХХІ, applicability of—“Sale,” effect 
of —Ownership, when passes —Equity of redemption. 
Tho provisions of Order XXI of the Civil Procedure 

Code apply to sales ordered under Order XXXIV of 
that Code, and where such a sale is ordered, the 
mere ‘sale’ has not the effect of divesting a person 
whose property has been sold of the ownership of 
his property, because, in many cases, the sale is 
liable to be revoked. It is only when the gale 
becomes ‘absolute’ upon an order confirming it that it 
has the effect of divesting the person whose property 
is sold of his title to it and of vesting it in the pur- 
chaser, Where, therefore, the mortgagor makes 
the deposit under rule 89 of Order XXI, his equity 
of redemption subsists, and the deposit has the effect 
of redceming the mortgaged property О ЈА 
Krsnoni v. MOHAMMAD ALI MOHAMMAD KHAN, 7 O. L. 
J 620 560 


—— ©. ХХІ, г. 2 (1); See LIMITATION 
Act, s, 20 935 
O. XXI, ra 3—Death of plaintiff —Legal 
representatives of deceased brought om record— 

Defendant, failure of, to object. 

Where on the death of a plaintiff certain persons 
are brought onthe record as his legal representa- 
tives without any objection by the defendant, the 
latter is estopped from subsequently asserting that 
the persons impleaded are not the legal representa- 
tives of the deceased. L, Tes BHAN v. Wara лир 


——— O. ХХІ, г. 18. Bee Oontractr Аст, s. 23 
127 





n~ О. XXI, г. 4G—MMoney deposited by 
thi party as due to judgment-debtor —Payment 
out to decree-holder—Deposit operating as discharge 
—Suil to recover money paid to decree-holder, whether 
maintainable. 
М. held a decree against Г, and in execution 
thereof applied for the attachment of any debt due 


-by P. to Lẹ, this attachment was made under 


Order ХХІ, rule 46 of the Civil Procedure Code, 
and an order was passed direoting P. to pay a 
certain sum of money into Court. Р, objected but 
admitted that, upon a settlement of accounts be- 
tween himself and L., the sum demanded would be 
found due by him to Г. The executing Ogurt 
djrected payment of the amount by a certain date, 


.and ultimately ordered the attachment and sale” of 


P,’s house unless the money was paid ; P , under this 
pressure, paid the money into Court unconditional- % 
ly, and it was divided between М, and H., another 
deoree-holder against Г, P. thereupon brought the 
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present suit to recover from M. and H. the amount 
he had deposited : 

: Held, that as P. had -made the deposit under an 
admission that he was їп fact indebted to L. at 
least to ‘that extent, and obtained a valid discharge 
pro tanto of his debt to L, he had no claim in 
equity to recover from M. and Н. A MAHADEO 
PRASAD v. DIRGBIJAI SINGH, 19 A. L.J. 41; 43 А. ET 
murun О. ХХІ, г. 54—Attachment—Formalities, 

^ failure t? comply with, effect of—Appeal, second— 

Intent to delay or defeat, creditors, whether question 

of fact, 

, The omission to affix a*copy of an attachment 
order on a conspicuous part of the Court-house, or to 
post it in the office ofthe Collector or to affix it on 
some conspicuous part of the land attached, is a fatal 
defect which invalidates an attachment of land, 

: A finding that a transfer was not intended to defeat, 
defraud or delay the creditors of the transferor is a 
finding of fact, L Avran SINGH v, GHULAM MUHAM- 
MAD. - 527 
—--— O. XXI, r. 58—Claim  proceedings— 

* Limitation, question of, whether can arise. 

' In a proceeding under Order XXI, rule 58 of the 
Civil Procedure Code, the Court has no jurisdiction 
whatever to deal with the point whether the execu- 
tion is barred by time. Pat JALALUDDIN v. Masi- 
кїм, 2 P.L. T 276 375 
O. XXI, rr. БВ, 60, 61 — Claim peti- 

“tion—No finding as to possession and interest of 
+ claimant, effect of, 

- Certain property. was attached in execution of a 
decree. N.-claimed an interest in, and possession of, 
the property. The Court disallowed the claim, 
holding that N. had some interest but not the entire 





interest, without finding what the nature of N.’s- 


interest was in the property or whether the judg- 
ment- debtor or N. was in possession: 
* Held, that, under Order XXI, rules 60 and 61, of the 


Oode of Civil Procedure, the order was’ illegal, and: 


was liable to be seb aside in revision by the High 
Court. 


О. ХХІ, r. 63-—Attachment —Olaim 
. based on mortgage disallowed — Suit for declaration 
of right dismissed—Subsequent suit to enforce mort- 

: gage, whether maintainable, 
Where property is attached inexeoution of a decree, 
and a claim to the property by a third party based 





on a mortgage is disallowed, and a suit by him for: 


declaration of his mortgage-rights and that these 
would not be affected by the attachment is dismissed, 


the order disallowing his claim is conclusive under- 


Order XXI, rule 68, of the Civil Procedure Code, and 
he ig debarred from re-agitating his rights by means 
ofa regular suit to enforce the mortgage. 
SINGARIAH Ouerry v. OHINNABBI, 12 L. W, 725; 28 
M. L. T. 420; 40 M. L. J. 7; (1921) M, W. N, 33; 44 M. 
268 780 
— O. XXI, r. 63—EFzecution of decree— 
* Claim proceedings—Regular suit—Burden of proof. 
Where an executing Court can enquire into a qués- 
tion and does so and decides the question against an 


© @bjector, thenifthe objector brings a regular suit’ 


tofcontest the correctness ofthe decision of the execut- 
ing Court, the onus of proof lies on him, Where, 


бігові, INDEX, 


Pat Namu v. BHUPENDRA Матн RAKHIT 
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however, thereis no decisión ч the executing Court 
adverse to the objector, this rule does поб арр. 
L Kasturi Man v. Lassa RAM 5I 
O. ХХІ, r. 89, applicability of —Mort- 
gage-decree. 
` Order XXI, rule 89 of the Vivil Procedure, Code 
applies to sales held in execution of mortgage- -deorees, 
and is applicable to mortgage-sales on the Original 
Side of the Calcutta High Court. С Virstbun Dass 
Моол v Bissesswan Lan HARGOBIND, 24C. W. N. 
1032; 48 C. 69 406 
—— ——— 0. XXI, r. 90. See BencaL TENANCY 
` Аст, в, 168 (b) 5 


——- О. ХХІ, r. 90—BEvecution of decree— 

Sale, application to set aside —Limitation, terminus 

a quo. 

The starting point of limitation for an application 
to seb aside an execution sale on the ground of 
fraud is, the date when the applicant had knowledge 
not merely of the factum of the sale, but a clear and 
definite-knowledge of the facts which constitute the 
fraud, and it is for the other side to show that tho 
applicant had such knowledge at a time from which, 
taken as a starting point, the application is barred. 
C BHUSHANMANI Dast v. PRAFULLA KRISTA gor 





48 O, 119 





O. XXI, r. 93. 
` CCDE, 1882, в. 815 


O. XXI, rr. 97, 99— Decree for posses- 

sion — Decree-holder resisted in obtaining possession— 

. Sub-tenant of judgment-debtor, claiming possession 
—Decree-holder, remedy of. 

. G obtained from E a lease of certain premises, 

one ofthe conditions of the lease being that the 


See CIVIL PROCEDURE 
66 





lessee could not sub-let without the consent of. 


the lessor. Oontrary to these terms, G. sub-let the 
premises to W. whereupon E. brought a suit for 
possession against @. and obtained s deoree. In 
attempting to obtain possession H. was resisted by 
W. and he thereupon applied under Order KAI, 
rule 97 of the Civil Procedure Code, complaining of 
the resistance. W. contended that he was in 
possession on his own account and that the decree 
could not be enforced against him in a summary 
procedure under Order X XT: 

Held, that as W.s tenancy began before the suit 
for possession was instituted, E.'s remedy was by a 
suit against him. 

An action for possession based upon forfeiture 
of a term should, for practical reasons,. be brought 
against all persons in possession, including con- 


structive possession, at the date of the suit, C. 


Ezra v. GUBBAT, 47 О. 907 969 


О. ХХІ, r. 1O3—Suit under r, 108, 
scope of—Enquiry, nature of—Right to present 
possession—Title, adjudication of. 

The suit referred to in O. XXI, r. 103, Civil Pro. 
cedure Code, by whichever tarty instituted, is a 
suit bo establish the right wbich he claims to the 
present possession of the property, and this right 
may be established without showing that the 





plaintiff was in actual possession at the date of- 


the summary order against him. М THENNUTTI 
KALLINGAL 7. Роскеқ, (1920) M. W. N. 698; 12 L. W. 
598; 39 M. L. J. 626; 28M, L, Т, 342; 44 M, 227 109 
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о. XXII, *r. Зе Eneculion of decree — 
Decree in favour of two partnera—Dealh of one 
partner, effect of. 

Where in a suit by two partners, a decree is passed 
for the recovery of a sum of money, the mere fact 
that one of the partnerg was dead at the date of the 
decrse does not render the decree incapable of 
execution, The effect of the death of опе of. the 
partners js, that, under Order XXII, rule 3, of the 
Uivil Procedure Оойе, the suit abates so far as he is 
concerned. A SARJU Prasan v. Kam SABUP, 19 A. 
L. J, 266; 8 U, P. L. R. (A. 40 755 
О. ХХИ, r. 4—Joint tort-feasors, suit 

against—Defendant, death of—Legal representatives 

not impleaded, effect of—Suit, whether abates. 

ln a suib for damages arising out of a tort the 
plaintiff is nof required to implead asa defendant 
every person who is liable for the tort. 

The only effecb of suing some only out of a 
number of joint tort-feasors as that the judgment re- 
covered against them bars a suit against’ the others. 

‘Therefore, where in such a suit one of the 
defendants dies and his legal representatives are 
not brought on the record, the suit does not abate 
as a whole and a decree obtained in the suit is а 
good deoree against those defendants who were 
living parties to it. Pat Gaso SINGH v, Амвіт 
NARAIN SINGH, 2 P, L. T. 284 722 
O. XXIII, r. 3—Compromise effected 

by parlies— Fact certified to Court by Pleaders of 

- parties —Party, right of, to object to compromise, 

Where the parties to a suit themselves effect a 
compromise, and the fact of the compromise is con- 
veyed to the Court by means of a petition presented by 
the Pieaders appearing on both sides, it is not open to 











the parties to question the compromise on the ground | 


that the bleaders had no authority to compromise, 
М Pamsayam ОнЕттТҮ v, Kanpaswam JYER, 12 L. W. 
562 22 
O. XXXII s Pa 7—Compromise—Minor— 
Empress approval of Uourt, whether necessary, 

The sanction of the Court to a compromise on 





behalf of minors cannot be inferred merely from’ 


the facts that the petition of compromise gave 
notice to the Court that the interests of the minors 
were intended to be affected by the compromise, 
and that the Court passed a decree in accordance 
with the compromise, 

The attention of the Court must expressly be 


drawn to the fact that the minors’ interests are’ 


affected by the compromise and the approval of the 
Court must be obtained. 

It is only when leave is asked to settle the onse 
on behalf of the minors that the vigilance of the 
Court is attracted and the Court is called upon to 
examine the terms of the settlement for the purpose 
of protecting the interests of the minors. Pat 
RAMGULAM SAHU v, DURGA PERSHAD, 2 P. І. T. 825; 
8 P, L. J. 160; (1021) Рат, 285 9 
. O. XXXIII, ra — Application for per- 
mission to sue in forma pauperis—Defendant, right 
оў, to cross-ewamine applicant, 





When a plaintiff applies for permission to sue im. 


forma pauperis, and is examined. under Order 
XXXI, rule 40f the Civil Procedure Code, the 
opposite-party is entitled to cross-examine the 
applicant’ on th? merits of his claim to test the 


А 
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statements he makes in his examination. C Барна, 

Raman on v. SITANATH 38, 

О. XXXIV —2Mo:gage, redemption, right 
of, extinction cf. 

The provisions of Order XXXIV ofthe Code of Civil 
Procedure do not contemplate an order by the Court 
for the extinction of the right to redeem, where the, 
suit by a mortgagee or by a mortgagor is not founded, 
upon a mortgage by conditional sale. О Jar Krsnort™ 
v. MOHAMMAD ALI MOHAMMAD KHAN, 70. L. = 60 

e 
О. XXXVII—Suiton promissory. note — 

Application for leave to defend— Court doubting 

sincer ity of defence—Procedure, 

Where ina suit on a promissory note instituted, 
under Order XX XVII of the Civil Procedure Code, 
the defendant applies for leave to appear and defend, . 
but the Court doubts the sincerity of the defence as, 
disclosed in the affidavits filed with the application, 
the proper procedure is to grant leave to defend on 
condition of the defendant paying into Court the 
amount claimed. М CHAKRAPANY CHETTIAR. V; 
KAMALAVALLI AMMAL, J2 L, W. 712 639° 
О. XL, r. l-—Trusi—Property in 

possession of "lrustee— Trustee, poverty of — Receiver, 

appointment of, when justified —Trustee. nominating 
person ав Receiver, whether debarred from contesting 

appointment. on appeal. . 

Where & person is ín possession of trust prop- ; 
erty аз manager on behalf of the trust, the mere 
fact that he is а poor man from whom probably 
a decree for mesne profits, in the event of such 
а decree being passed, might prove dificult of 
realisation, is not an adequate reason for displacing, 
him by the appointment of a Receiver, especially . 
where there is no allegation of waste or misap- 
propriation. 

Where in connection with an application for the. 
appointment of a Receiver of trast property -by 
dispossossing the manager of the trustees, the 
latter’s objection to such an appointment is dis-. 
allowed and the Court proceeds to appoint a, 
Receiver, the mere fact that he suggested the 
name of a person to be so appointed, would not 
preciude him from questioning the appointment on 
appeal. A MOHAMMAD AsKARI v, NISAR HUSAIN, 
ly A. L, J. 50; 48 A. 811 90 


— O. XLI, rr. З, I l—Appeal dismissed 

as burred by time— Order, whether appealable. 

if a memorandum of appeal is drawn up in proper- 
form it cannot be rejected under rule 3 of Order XLI 
ofthe Civil Procedure Code, but if the appeal is' 
barred by limitation ib has to be dismissed under 
rule 1i of that Order, The rejection ofan appeal 
on the ground cf limitation, therefore, amounts to a’ 
dismissal thereof, and such order of rejection is 
appealable, Pat Faazanp ALI v, ABDUL HAMID 

493 

O. ХЫ, г. 4—Decree against several 
defendants on common ground—Appeal by one— 
Appellate Court, jurisdiction of, to tary decree “in 
favour of all. 
Where a decree proceeds against several defendants : 

















on a common ground, an Appellate Court has juris-e e 


diction under Order ХІІ, rule 4 of the Civil-Pre.. 
cedure Code, upon the appeal of one defendant only: 
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to vary the decree in favour of all the defendants, 

C Bam Вомрав Das v. SHAJIDUR RAHAMAN 

O. XLI, r-5—Mortgage decree—Stay of 
eamecution — Procedure. 

The execution of a mortgage-decree to be realized 
first from the mortgaged property and the balance, if 
any, from the judgment-debtorand his other property, 
cannot be stayed simply because a claim by a prior 
mortgagee is pending. The proper course is to sell the 
hypothecated property and, after retaining out of the 
sale-proceeds the amount sufficient to meet the said 
claim, to pay the balance to the decree-holder, L 
Une Ram v. Bent Persan, 57 P. W. R, 1920 378 
О. XLI, r. 5—Stay of execution— 

Appellate Court, power of—Court which can stay 

enecution, 

Under rule 5 of Order XLI of the Civil Procedure 
Code an Appellate Court has no jurisdiction to grant 
a stay of execution of a decree of a subordinate Court 
unless it has seisin of an appeal against such decree, 
Where no appeal has been preferred, the Court which 
passed the deoree alone has power to grant a stay, on 
sufficient cause being shown, during the time pro- 
vided by law for presenting an appeal. А Pazsnor- 
TAM SARAN v. HARGOOLAL, 18 А І, J. 1121; 2 U. Р. 
L. R. (A) 424; 43 A. 198 I31 
O. XLI, r. 10 (2), O. XLII, r. I 

(w), 0. XLVII, rr. I, 4, 7—Appeal— 

Appellate Court, power of, to set aside order rejecting 

appeal for failure to furnish security for costs— 

Appeal, whether lies—Revision— High Oourt, inter- 
, ference by—Review, order granting — Appeal, grounds 

for. 

An order setting aside an order rejecting an appeal 
for failure of the appellant to furnish security for 
the costs of the respondent is nob appealable and 
where such order is made in the interests of justice, 
the High Court will not interfere in revision. 

The right of appeul given by Order XLIII, rule 1 
(w) of the Civil Procedure Code against an order 

ting an application for review under Order 
ХУП, rule 4 of the Oode is subject to the conditions 
laid by rule 7 of the latter Order. Therefore, an appeal 
which does not come within the four corners of that 
rule is notentertainable. A SUNDAR v. HABIB CHICK, 
18 А, L, J. 838; 2 U. Р, L. В. (A.) 253 81 
O. XLI, r. 23, O. XLIII, r. I (u) 

—Decision of main question by Appellate Court— 

Remand for findings on minor issues—Dectsion, 

whether on preliminary point—Order of remand, 

whether appealable. 

Where an Appellate Court decides the main point 
in asuitand remands the case for disposal on the 
remaining issues, its decision is not a decision on a 
preliminary point and the order of remand is outside 
the scope of Order XLI, rule 23, of the Civil Pro- 
cedure Code, and consequently nob appealable 
under Order XLII, rule 1 (и). М Ponaner 
"VENKATASUBBARAYUDU v ZEMINDAR OF ian d 


L. W. 667 
O. XLI, r. 33—Appeliaie Court, power 
of, to set aside decree which has not been appealed 
' against. 
e alt ів not competent toan Appellate Court, acting 
under rule 38 of Order XLI of the Civil Procedure 
ode, to interfere with the decree obtained by the 
appellant in so faras iv has not been challenged 
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by the respondent by way of appeal or crosa- 
objections. L Ram LAL-JOHARI Mar v. Dir CHAND 


O. XLIII, r. I (u)—Remand, order of, 
whether appealable in case where no sbcond, appeal 
from decree. s 
There is no second appeal from an order remand. 

ing a case, in those cases in which there is’no second 

appeal from the decree of the Appellate Court. A 

Sanz PRAsAD v. BHAVANI Prasan, 2 U. P. L. В. (A) 

416; 19 A. L. J. 72 83I 


O. XLV, r. 3—Appeal to Privy Council 
—Leave to appeal. 

When a certifioate is issued under Order XLV 
of the Civil Procedure Code it is of the utmost 
importance that it should show clearly on its face 
upon which of the two grounds mentioned in 
rule 8 of the Order ib is based, viz, whether it 
fulfils the requirements of section 110 of the 
Code as regards amouat or value and nature, or 
is otherwise a fib one for appeal to His Majesty 
in Council under section 109 (c) of the Code. PC 
RADHAERISHNA AYYAR v. SWAMINATHA AYYAR, 19 
A, L.J. 161; 40 M. L. J.229; 18 L W. 321; (1921) 
M. W. N. 119; 33 б. І. J. 277; 26 О. W. М. 630; 
44 M. 293; 23 Box L. R. 718 85 


О. XLV, r. 4— Consolidation of appeals 
—‘Same judgment,” meaning of—Suits decided by 
same judgment in Trial Court, but by different 
judgments in High Court, whether can be consoli- 
dated. 

The word "judgment" in rule 4 of Order XLV 
of the Civil Procedure Code, refers to the judgment 
appealed against, that is, the judgment of the High 
Court and not the judgment of the Trial Court, 

The proposition that, because certain suits were 
originally in the Court of first instance decided in 
one judgment, therefore, whatever may have 
happened to them subsequently and whether decided 
eventually in the High Court by the same judgment 
or by a number of judgments, there should, in euch 
савез, be power to consolidate for the purpose of 
appeal to His Majesty in Council is to give a mean. 
ing to Order XLV, rule 4, which it was never intended 
to bear. The requirement of the rule is that the 
judgment which their Lordships of the Privy Oounoil 
have to consider and from which an appeal is 
brought should bethe same judgment in the con. 
solidated appeals and not that they should have in 
the same case ог іп һе бате appeal to consider the 
effect of several separate judgments of the High 
Court. Pat Dero NANDAN PRASAD v. NARSINGH 
Raut, 2 P. L. T. 157; 6 P. L. J, 97; (1921) Ai 

17 











Sch. H, paras. 14, 20—Arbitration 
—áAward— Order refusing to file award, nature of 
—Arbitrator omitting to decile matter which parties 
have settled — Misconduct. 

Ап order rejecting an application to file an award 
is not & decision that the award is in law a bad award. 

Where, after a reference to arbitration and before 
the making of an award, the parties interested arrive 
at an agreement as to one of the matters in contro. 
veray, and the arbitrator omits to decide that fhatter, 
or to record аз part of the award the agreement of 
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the parties, the omission does, nob amount to such 
misconduct onthe part of the arbitrator as would 
necessarily make the whole award bad. A HARAKH 
Ram JANI v. LAKSHMI Ram Jani, 2 U. P. L, R. (A) 
310; 18 A. Ъ, J. 960; 43 à, 108 626 


—— Sch. Il, para. 18— Agreement to refer 
dispute to arbitration—Stay of suit—Diseretion of 
Court—Burden of proof. 

When а Court is apprised that a suit has beon 
instituted in contravention of an arbitration ugree- 
ment the Court has a discretion to stay the suit, and 
the burden lies on the plaintiff to show that some 
sufficient reason exists why the matter should not be 
so referred, and not on the defendant to show that no 
such reason exists. La Gawzsu DAS-ISHARDAS v. 
Durea Dat-Jacan Nats, 2 L., 19 77 


: Sch. Ш, para. I 1—weeution of 
decree—Decree transferred: to Collector—Powers of 
Collector, termination of-Judgment-debter, compe- 
tency of, to transfer property. 

A decree was transferred to the Collector for 
execution, and a portion of the property of the judg- 
ment-debtor was sold, the price realised being more 
than sufficient to satisfy the decree ; before the sale 
was confirmed the judgment-debtor transfered by 
deed of sale the remaining portion of the property 
to the plaintiff who brought the present suit on the 
basis of the sale-deed in his favour : 

Held, that the judgment-debtor was incompetent 





to make the transfer, as until the sale by the Collector 


was confirmed, his powers and duties under Sche- 
dule III, paragraph 11 of the Civil Procedure Code 
had not ceased, and until then the property was 
under his management, М MARADEO v, KRISHNAJI, 
16 N. L, R. 194 


Common land —Co-owners—Eaclusive user by 

one co-owner— Rights of other co-owners, | 

When a joint owner of land, without obtaining the 
permission of his co-owners, builds upon such land 
such buildings should not be demolished at the 
instance of such co-owners unless they prove that the 
action of their joint owner in building upon joint 
land has caused them a material and substantial 
injury such as cannot be remedied by partition of the 
joint land. L KALKA SINGH v. КАНЧА 


531 
‘Companies Act (vI of 1882), s. 150 


—Puyment-order, whether can be made in respect of 
' debt which has been sold te third person—Court, 

duty of— Payment-order, made without jurisdiction, 

‘whether can be disregarded. 

The duty of a Court in liquidation proceedings is 
to realise the assets of the Company aud to discharge 
its liabilities so faras possible. It is no part of 
ité.duty, however, to help third persons who have 
purchased debts due to the Company to realise those 
debts. í 

Therefore, once a debt has been sold to a thir 
person the Court cannot make a payment-order in 
regard to it under section 160 of the Companies Act, 

A decree which is a nullity may be disregarded 
without amy proceeding taken to set it aside, 
Similarly,a payment-order which is a nullity may be 
disregarded by a Court whose assistance is sought for 
its execution L Sacre RAM v, OFFICIAL LIQUIDATOR, 
хох ExcHuaNGE Bank, тр; 50 
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—Jurisdiction under section, scopé of—Compamy, 
application to remove name from Register of Members 
of—Mortgagee of Company, whether can intervene in’ 
opposition, 2 

Althongh persons are not entitled, to an order 
ew debito justica, the jurisdiction under section 88 
of the Companies Act is unlimited with a discretion 
in the Court in the circumstances of each case, 

Where a holder of sharesin a Company applies 
to have his name removed from the Register of 
Members of the Company, u, mortgagep of the 
uncalled share capital of the Company isa person 
vitally interested iu the proceedings, and is, 
entitled to intervene to „oppose the application, 
C Ramus CHANDRA Mirter v. JOGINI MORAN 
Cnatrerg, 47 С. 901 946 
S. 232—Atiachment of property of Com- 

pany—Winding-up, application for, subsequent to 

attachment—Sale of property thereafter, effect of 

—Sale, adjournment of—Fresh proclamation of sale, 

absence of, whether vitiates tsale—Appeal by Liquida- 

tor—Sanction of Court, whether necessary—Pro- 

cedure. . 

Where, long previously to the presenting of an 
application for winding-up а Company, the immove- 
able property belonging to the Company was attached 
in execution of a deoree, and was ultimately sold 
after a winding-up order had been passed and the 
Official Liquidator applied to have the sale set aside 
on the ground that, under section 282 of the Com- 
panies Act, the sale of the property was a putting 
into force of an execution within the meaning of 
that section : 

Held, that, for the purposes of section 282 of the 
Companies Act, the execution was put in force on the 
date the property was attached, and as that date 
was long anterior to the date of the application for 
winding-up, the sale was not invalid. 

Where property is repeatedly proclaimed and put. 
up for sale, and no bidders are forthcoming, the fact 
that the sale is adjourned to, and heldon, a subsequent 
date without issuing a fresh proclamation, although 
irregular, does not, in the absence of substantial loss 
suffered by the judgment-debtor in consequence of 
this procedure, vitiate the sale, | 

A Liquidator appointed in a winding-up by the 
Court ought not to appeal in any case without the 
permission of the winding-up Oourt, and ifhe does so, 
he runs considerable risk, in the event of failure, of 
having to pay the costs ont of his own pocket. A 
OFFICIAL Liquipator, КАҮАЅТН TRADING AND BANK. 
ING CORPORATION v. SATNARAIN BINGH, 19 A. 1. J. 
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Compromise by trustee in good faith, whether 
lawful. 


A compromise by a trustee in good faith of 
a suit relating to trust property is lawful and the 
Court will not, in such a case, enquire whether the 
compromise is or is not beneficial to the trust. М 
PAMBAYAM Онкттү v, KaNDASWAMI Iyer, 12 L. W. 
662 22 
s conditions of, parties whether cam gesile 





‚тот. 

Where a dispute is settled and the terms and cohdi- 
tions of the settlement are recorded in a compromise, 
itis notopen to any of the parties to resilo from® 
those conditions. O Rampat v. DURGA BHARTHI, 7 
Q. L, J, 547; 28 О. О, 808 
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. Vakalatnama authorising Vakil io comm o- 
~ mize—Oompromise by Vakil, binding effect. of. 

. Where by a vakalatnama the plaintiffs jointly 
agree to be bound by all acts of their Pleader in 
the course of their suit, and they further expressly 


‘specify, amongst the acts which the said Pleader 


might perform on their behalf, the presentation 
to the Court of petitions relinquishing the olaim, 
compromising the suit and withdrawing from the 
suit, and she Pleader presents a compromise, and 
expresses, on behalf of his clients, agreement to its 
terms, the plaintiffs cannot question his act and are 
bound thereby. А Ноком, бімен v. TUNDA SINGH. 
2 U. P. L. R, (A.) 405; 19 A. L. J. 68 1 


Concurrent finding’, what constitutes, 

© To constitute a concurrent finding, it is sufficient 
that a majority of the Court of Appeal should concur 
in the view of the facts taken by the Original Court. 
Such a concurrent finding is not vitiated as such 
because the minority of the Court of Appeal does 
not come to the same conclusion infact. Р, С. 
HABIBUR RAHMAN v. ALTAF ALI, 40 M.L. J. 610; 
88 C. L. J. 479; 19 A. L. J. 414, 28 Box, L. Е. 636; 
(1921) M. W, N. 266 837 


Confession by co-accused, whether corroborate 
each other, А 
The confession of опе co-accused cannot be said 

to be corroborated by the confession of another 

accused as against an acoused person who has not 
confessed at all; but the cunfession of one co- 
accused may furnish the corroboration of the con- 
fession of another accused as against the latter and 
vice versa. №. GANGA RAM v. EMPEROR, 22 Cn. D. J. 
190 786 





s made through fear or under inducement, 
Bladmissibitity of. : 

A statement made to a Magistrate by an accused 
person through fear (consisting of a threat by the 
Police to put hiswomenfolk to trouble) is inadmissible: 
Similarly, a statement made as the result of an 
inducement by the Police, which caused the person 
making-the statement to believe that he would be 
offered a free pardon, should be rejected. ` С 
EMPEROR v. ANANT Kumar BANERJI, 82 О. І. 204; 22 
Cr, L. J, 226 


› retracted, value of—Conviction, legality 





о}, 
` осв а retracted confession is always open to 
some suspicion, yet if the Court is satisfied that it was 
voluntarily made and is trae, it is bound, in the 
absence of coercion by the Police, to act on that 
belief so far as the person making 16 із concerned. 
Pat Binari ADRAKI v, EMPEROR, 22 Cn, L. „йо 


з retracted, value of—Value of confession as 
against co-accused. " . 
Though, as а matter of law, a conviction may be 

based upon a retracted confession if the Oourt can 

comp to the unhesitating conclusion that the cone 
fession is voluntary, yet, ав а matter of prudence, nó 
qnviction should be based upon such a confession, 

‘Whatever value may be attached to the retracted 

confession of an accused person as against himself, 

the value to be attached to such а confession as 
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against а со-всопвей is exceedingly weak. Pat 
MAKSUD ALI v. EMPEROR, 22 Cr. L. J, 200; 3 U. P. L. 
В. (Рат.) 18 А 6 
— з when can be used against со-ассиввй. 
` The test as to whether the c8nfession of an accused. 
person can be used as against his co-acdused із, 
whether the person making such confession could 
have been convicted on that confession of the crime 
with which he and his co-accused were charged, 
L Cuuni Lan v. Emperor, 22 Ов. 1, J. 260 66u 
consent-decree—Relief against forfeiture, 
principle of, applicability of—Consent-decree pra- 
viding for payment of money on certain date— 

Time for payment, whether can be extended, 

Where а consent-decree gives effect to an agree- 
ment which embodies a right to forfeiture, the Court, 
in the exercise of its equitable jurisdiction, is com- 
petent to grant such relief against forfeiture, as it 
might have granted if өгө had been no consent. 
decree and а suit had been instituted to enforce the 
compromise. 

Where a consent-decree provides for the payment 
of money on & prescribed date, time is not of the 
essence of the contract, and the Court is competent 
to grant an extension of time for making the pay- 
ment, С KANDARPA Nae v. BANWARI Lan Nae, 
33 C. І. J.244 864 
Contract, breach of — Promisee, right of, to sue— 

Contract, renunciation of, before performance—Dam- 

ages, measure of. . 

The breach of a contract may take place before 
the time fixed for the performance of the contract 
has arrived, as, where the promisor repudiates the 
contract, in which event the promisee may elect to 
sue for breach of the contract without waiting for 
the time fixed for performance. . 

The damages for breach of contract by renuncia- 
tion thereof before performance is due, are measured 
by what the injured party would have suffered by 
the continued breach of the other party down to the 
time of complete performance, less any abatement 
by reason of circumstances of which he ought 
reasonably to have availed himself, C MANINDRA 
CHANDRA NANDY v, ASWINI Kumar ACHARYYA, F2 C. 
L. J. 108; 25 О, W. N. 297 337 
Contract Act (IX of 1872), s. 23. 





See BROKER 

S. 23--Judgment-debtor taking assignment 
of decree in name of agent— Execution by agent 
against other judgment-debtors and realisation of 

_ moneys—B8uit against agent for recovery of moneys 
realised, maintainability of—Civil Procedure Code 

(Act Y of 1908), О. XXI, т. 16. 

Plaintiff, who was one of several judgment-debtors, 
got an assignment of the decree in the name of his 
agent, who was to be paid a certain commission for 
executing the decree against the other judgment- 
debtors. The agent realised moneys in execution 
but refused to pay them стег to his principal. In a 
suit by the Jatter for recovery of the amounts : 

Held, that the suit was maintainable and did not 
fall within the mischief of section 28 of the Contract 
Act. М PALANIAPPA CHETTIAR v, ÜHOCKALINGAM 
CHETTIAR, 12 L. W, 609; (1920) М, W. N, 776; 39 M. 
L., J. 692; 29 M. L. Т, 55; 44 М. 334 127 
S. 25—Limitation Act (TX of 1908); s. 19 
—Acknowledgment, whether promise to pay— New 








1030 
Contract Act—Sonta.e À 


* contract, what constitutes —Debt due by joint family 

—Acknowledgments of several liability by different 
` branches of family, whether create new contracts, 

There is. a distinctiog between an acknowledgment 
which ig' suffüeient for the purposes of section 19 
of the Limitation Act and the promise which is 
required. by section 25 of the Contract Act. An 
acknowledgment no doubt implies a promise to pay, 
but in order to create a new contract, as required by 
section 26 of the Contract’ Act, ib'is necessary that 
the promise to pay should be expressed, К 

Where a debt due bya joint Hindu family was 
divided into three equal portions and each ofthe three 
brauches of the family acknowledged a several 
liability to pay one portion of the debt: 

Held, that this limitation of liability was in itself 
sufficient consideration to support a new contract 
which might be implied from the terms of the 
acknowledgment apart altogether from the pro- 
visions of section 26 of the Contract Act, Pat 
Ram BAHADUR SINGH v. DAMODAR PERSHAD SINGH, 
6P.L J. 121; 2 P. L. T. 308 514 
: S. 3O0—OContract —Wager— Common inten- 

Hon— Burden .of proof —Transaction with broker— 
7 Presumption. 

Where a person enters into a transaction with a 
broker, who is entitled to commission and any 
losses incurred which he has paid, there is a 
presumption against the transaction being a wagering 
one. To constitute a contract by way of wager 
within section 80 of the Contract Act, a common 
intention between the party contracting and the 
broker to wager is essential, and the burden lies 
upon the party contracting to show that the trans- 
action was a wager. 
14 S. L. В. 227 
S. 64 -Minor, alienation by— Alienation 

set aside— Minor, whether bound to restore benefit, 

Where an alienation isset aside ab the instance of 
the alienor on the ground that he was a minor ab the 
date of the alienation, he is not bound, excepb in 
cases of fraud, to restore to the alienee the benefit 
which he might have received as consideration for the 
alienation. L KEHR SINGH v. Asa SINGH 519 

: - S. 69, applicability of—Judi, payment of, 

by Inamdar—Sum paid, whether recoverable from 

occupancy tenants. . 

Section 69 of the Contract Act only applies when 
a person is interested in the payment of money 
which any other is bound by law to pay, and, 
therefore, if he pays it, he is entitled to be re- 
imbursed by the other. 

Judi із payable by an Inamdar to Government, and 
where he hasbeen so remiss as to lose his right of 
levying assessment on occupancy tenants, he cannot 
recover the sum paid by him as judi from them 
under section 69 of the Contract Act, inasmuch as 
the tenants are not bound by law to pay judi. 
В BHIMABAI PADAPPA DESAI v, Swaminao SHRINIWAS 
Parwatt, 28 Bou. L. R. 10^; 45 B. 638 892 
5. 70 —Joint estate in tenancy — Decree for 

reni——Decree satisfied by one co-tenant—Conitribu. 
` $lon— Liability of other co-tenants, 

Н. and R. were tenants of an estate in the propor- 
tion of $ and 3: to save the estate R. satisfied a rent 
decree by paying the amount due for the entire estate, 
and brought the present suit agains} Н, to recover 
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from him his share of the amount awarded by the 
decree: ` 

Held, that as the payment by `R, was not а 
voluntary payment and as Н, had “benefited by the 
payment, he was bound to reimburse R оп. the 
principle laid down in section 70 of the Contract Act: 
C HARI Prosan Roy v Bama Prosan Bar 414 
5. 72, applicability оў. 

Section 72 of the Contract Act, which lays down 
that a person to whom money has Ъё®п paid by 
mistake or under coercion must re-pay or return it, 
implies that the money was notreally due to the 
person to whom it was Paid. A MAHADEO Prasap 
v. DIRGBIJAI SINGH, 19 A. L J. 41; 43 А, 2727 881 
——— SS. 115, 209 —Principal and agent— 

Death of principal — Agent, authority of, whether 

vevoked—Party entering into contract with agent 

with knowledge of death of principal, whether can 
subsequently question agent's authority —Estoppel, 

The agent of a business man has authority, even 
after the death of his principal, to enter into transac- 
tions which are necessary or reasonable- for the 
protection and preservation of the interest of the 
heirs of the deceased, and such authority continues 
till ibis revoked by the heirs. A person who enters 
into a contract with an agent after the death of his 
principal, with knowledge of that fact, is estopped 
from subsequently impugning the transaction on the 
ground of the want of authority of the agent. ke 
Moosasse AHMAD & OoMPANY т, ADMINISTRATOR- 
GENERAL, BENGAL 739 


S. 133—Surety—Several defendants — 
Surety for decree against all—Suit continued against 
one defendant only— Surety, whether ewonerated. 
Where a person becomes surety for several defend. 

ants and contracts to be liable forany decree which 

may be passed against them, but the plaintiff with 
the leave of the Court, proceeds against one defend- 
ant alone, the exoneration of the remaining defend. 

ants has the effect of discharging the surety. M 

SistLa SITARAMASWAMY SASTRI v. Вохтно Basavayya, 

12 L. W. 636 114 


Costs, award of—Calcutia High Court Rules, 
Ch XXXVI, r.98—"“Ordinary cause”—“Important 
cause.” - 

Where a plaintiff brings a grossly exaggerated 
claim and obtains a deoree for less than one-fifth of 
the sum claimed byhim, he is entitled to costs as 
in an “ordinary cause.” К ` 

Where costs are awarded as in an “important 
cause,” reasons should be recorded for this ‘course. 
C MANINDRA CHANDRA NANDY v. ASWINI KUMAR 
ACHARYYA, 32 C. L. J. 168; 25 О. W. N. 297 33/ 
Defendant sued in representative capacity — 
Order making defendant personally liable for costa — 
Discretion of Court—Appellate Court, interference 
by. ` 
The Courts have a discretion to make such orders 
as to costs as thay think fit and, unless that discretion 
is exercised unreasonably, an Appellate Court sflould 
hot interfere ` * 

Where a defendant, who is sued in a representative 
capacity, raises unnecessary defences, the Cowris 
has power to maké him personally liable for*the 
costs of the plaintiff. L Juawwag Das v. Ворн Ваз 


362 
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Court’ Fees Act (VII of 1870), 5. 7 
(V) (C)— Surt for possession of “religious land"! — 
Court-jee payable—Valuation, method of. 

In a suit for possession of land the plaint must be 
stamped according to the value of the subject-matter, 
and where the subject-matter island which pays no 
revenue and fas pfoduced no profits during the year 
next before the date of presenting the plaint, the 
value must be deemed to be the amount at which the 
Court shall estimate the land with reference to the 
value of similar land in the neighbourhood, and the 
same principle is applicable where the land in suit is 
"religious" find. 

The mere fact thatthe land is "religions" does not 
render ib incapable of valuation with reference to the 
value of similar Jand in the’ neighbourhood. U B 
Mausa MEIK v. Kumara, 3 U. B. B. (1920) 286 5 
5.7 (V) (х)—8ш for possession of land 

on payment of balance of consideration—Court-fee 

payable, + 

Plaintiff alleged that defendant had sold certain 
land to him and had received part of the sale con. 
sideration. Plaintiff now sued for possession of the 
Jand and also prayed that defendant be ordered to 
execute a deed of sale and have it registered on 
receipt of the balance of the price : : 

Held, that the suit was one for possession of land, 
the prayer as to the execution of the sale-deed being 





` merely ancillary, and that Court-fees were payable 


in accordance with clause (v) of section 7 of the- 
Court Fees Act. L Goran Das v. PARMANAND 512 
SS. IO cii), 12, 17-— Suit for specific 
performance amd possession—Court-fee payable— 
Court-fee, deficiency of, order for payment of, form of. 
Inasmuch as in a suit for specific performance of a 
contract of sale, and for possession of the property 
agreed to be sold, the relief for specific performance- 
is the main relief and is not ancillary to the claim for 
possession, a separate Court-fee is, under section 17° 
of the Court Fees Act, payable on such relief both in: 
thé Original Court and the Court of Appeal. Е 
Where їп ап appeal by the defendant it is dis- 
covered that there is adeficiency in the amount of 
Conrt-fees paid both on the plaint and the memo. 
randum of appeal, the proper order is to direct. the 
parties to make good the deficiency, and to direct 
that, in the event of non-compliance with such order, 
the suit or appeal or both do stand dismissed under 
section 10 (4j read with section 12 of the Court Fees 
Act. О RAM Мірн v, BALKARAN SINGH, 28 О. C. 888 





654 
Criminal Procedure Code (Act V. 
of 1898), s. 35—Conuetion for several 
offences at one trial~Separate sentences, whether can 
be passed, 

Where a person commits honse-trespass and 
attempts to murder an occupant of the house he 
may be convicted of both these offences, but a 
separate sentence for each offence is поё justified. L 
BAREAT v. EMPEROR, 22 CR. L. J. 198 4. 
S. 106—Security, power of Court of Appeal 

or Revision to demand, in case tried by Second or 

Third Qlass Magistrate. Б . 

The fect that a case is tried by a Seoond or Thir 
Class Magistrate, does not deprive a Court of Appeal 
or Revision of the power to demand security under 
sectáoa 106, of the Criminal Procedure tode, О 
Lacuna NARAIN v, EuPEROR, 28 О,} CN380; 22 Cr, 
LH, 276 . 676 





Criminal Proéegure Code - conia. 


———— S. 106 (3)—Appellate Court, power of, 
te make order for security, irrespective of powers of 
Trial Court, . 

Under sub-section (3) of section 106 of the 
Criminal Procedure Code, an *Appellate Court has. 
power to make an order for security, even “though 
the original Trial Court, from whose decision the 
appeal was heard, had no such power under sub. 
section (1) of that section. A Tirak Rar v. 
Emperor, 19 А. L. J. 128; 22 Cr. L, J. 810 998 
ss. 109, 145, 439 Magistrate, . 

discretion of—Revision—High Court, whether will 

interfere, 

Where in exercise of his discretion a Magistrate 
elects to proceed under section 107, and not under 
section 145, of the Criminal Procedure Oode, the, 
High Court is not entitled to interfere in revision 
with the exerciss of his discretion. © Amutya 
Онлвах SARKAR v. Amnita Lan MUKHERJEE, 24 0. 
W. N. 1075; 22 Cr. L. J. 224 336 
— —— S. 110—Charge, substantive, failure of 

—Accused, whether liable to be bound over in secu-. 

rity—Suspicion, whether justification for order to 

give security. 

Where a substantive oharge is made against a 
person, and that charge breaks down, it is improper 
for the Court to make use of section 110 of the 
Criminal Procedure Code and bind him over in 
security, . 

The mere fact that a person is suspected of 
particular orimes is no justification for demanding 
security from him, Evidence that a person had 
been suspected and named in a large number of 
cases extending over & considerable interval may, 
however, be very useful corroboration of general 
evidence of bad reputation, 

Conversely, in a doubtful case the fact that a. 
person has never been suspected of any offence may - 
weaken the general evidence of reputation which - is 4 
given against him, © Rasa Ram v. EMPEROR, 28 О. : 
€. 871; 22 Or, L. J. 273 673. 
S. 110- General repute, evidence. of, 

whether sufficient to justify taking security. 

Where in a case under section 110 of the Criminal 
Procedure Code the prosecution witnesses testify 
merely to the reputation of the асойзей, and know 
nothing about him beyond that reputation, and are 
entirely ignorant of the ciroumstances of, or of thé 
business carried on by, the accused, an order re. 
quiring him to furnish security is not justified, 
A KALLU v. EMPEROR, 19 А, L. J. 89; 22 Or. L. J. ` 
814 ү 1002 
S. 110, proceedings under, when to be 











taken. 

Proceedings under section 110 of the Criminal 
Procedure Code, are not intended to enable the 
Police to get a person sent to Jail where sufficient 
evidence is not forthcoming to prosecute him for 
any specific offence. Such proceedings should be 
taken with great care ahd caution. L, HARNAM Das 
о, EMPEROR, 22 Св. L.J. 263 
E SS. 110, L12—security proceedings— 

Notice to show cause, whether mecessary— Failure • 

to issue notice, effect of—Revision—Application 

admitted on certain grounds—Procedure. x 

Two persons were arrested under section bb of 
the Oriminal Procedure Code on the ground that. 
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they were reputed habitual thieves and house- 
breakers and were placed before a Magistrate who 
fixed a date for evidence, with the object of 
issuing a notice under section 112 of the Code 
and detained the &coufed in custody without issuing 
any notice. On the date fixed the Magistrate 
recorded, the evidence given by the Police and 
treated it as given; in the hearing under section 
110, and, without giving the accused the slightest 
warning or opportunity of obtaining legal assistance, 
called upon them to conduct their case : 

Held, that the procedure of the Magistrate was - 
wholly irregular and vitiated the proceedings. 

Before a hearing under section 110 of the 
Criminal Procedure Code can by law take place, 
it is incumbent on the ‘Magistrate, under section 112, 
to make an order setting forth the substance of 
the information which he hasreceived, the amount 
of the bond to be executed, the period for which 
it is to be executed and the number, character and 
class of sureties, if any, required. Merely informing 
an accused person that he is a suspected thief is 
not sufficient, as, however substantial that expression 
may be as an offensive description of an individual, 
it gives the person alleged to be that character 
not the slightest intimation as to the grounds on 
which it is based. 

Where a party applies for revision and obtains an 
order issuing notice to show cause, he should: at the 
hearing confine himself to the grounds upon which 
that order was made. A RazsANs: v ExPEROR, 18 
A. L J. 078; 42 A. 646; 22 On. L. J. 223 
SS. 133, (37—Magistrate, whether can 

drop proceedings without taking evidence. 

‘The provisions of section 137 of the Code of 
Criminal Procedure are imperative. Before a Magis- 
trate can make an order under olause (2) of that 
section dropping a proceeding started under sec- ` 
tion 183 of the Code, he must take evidence in the 
matter as directed by clause (1) of section 187, С 
Susw KHELAON RAM KALWAR v, NAYAN, BEPARI, 
22 Ox. L. J. 239 43 
5, 145. 








See GoveRNMENT oF INDIA Аст, 
"s. 107 325 





- S. 145 — Possession, decree jor, by Civil 
Court—Adverse party in possession —Criminal Court, 
order by, in favour of such party to continue in 
gqosseasion—- High Court, whether will interfere, 
Although a Criminal Court is bound to respect the 

decree of a Civil Court and delivery of possession 

and cannot go behind the decree, yet when, in a 

proceeding. under. section 145 of the Oriminal Pro- 

cedure Code, it is shown by evidence that, notwith- 
standing such.a decree, the party affected adversely 
thereby has continued in possession, and the Crimi- 
nal Court has declared that that party should con- 
tinue in posseasion until evicted in due course of 
law, the High Gourt will not interfere. Pat | 
MANINDRA, KIBHORE JHA v, OLAIRSMITH, 22 Ов І, J. 
233 s 


S. 145—Proceedings initiated on Police , 
a ‘report ~ Jurisdiction. 

A Magistrate does not act without jurisdiction when 
he initiates proceedings under section 145 of the 
Criminal Procedure Code upon a Police report that 
there is a dispute likely to cause a breach of the 
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peace. Pat Isri Prasan OHAWDHRI v, WARASAT 
Hussain, ! P. L, T. 728; 22 Cz. L. J. 205 
ss. [64, 195, 236— Penal Code (Act. 
XLV of 1860), s. 198—Proceeding ugder s, 164, 
whether judicial proceeding~Statement recorded 
under в. 164 and, statement in judicial proceeding, 
whether can be made basis of alternative charge 
for perjury—GSanctton of both Courts, whether 
necessary. : 
A statement recorded by a Magistrate in the 
course of a Police investigation under section 164 of 
the Oriminal Procedure Code, is not evidence in a 
stage of a judicial proceeding within the meaning of © 
Explanation (2) to section 193 of the Penal Code. 
Per Curiam, (Shah, J., contra).—Such a statement - 
can, however, be linked with a statement which is 
evidence in a stage of the judicial proceeding following 
on the investigation so that the two can be treated 
ав a series of acts on which an alternative charge. 
can be framed under section 286 of the Criminal 
Procedure Code of intentionally giving false 
evidence. dr 
Per Macleod, C. J., and Shah, J,—In the case of an 
alternative charge under section 198, Penal Code, 
based upon two statements made before two 
different Courts, the sanction of both the Courts or of 
Courts to which these two Courts may be subordi- 
nate for such an alternative charge is necessary. 
B Poursxorram ISHYAR AMIN v, EMPEROR, 23 Bow, 
І. R. 1; 22 Cx. L, J 241 ' 5 


SS. 164, 533—Confession, 
record of—Procedure. 

Where it does not appear from the record that. 
the Magistrate recording a eonfession gave due 
warning tothe acoused, the confession is defective. 
but the defect can be oured under section 533 of 
the Criminal Procedure Code, if the Court on taking. 
the evidence of the Magistrate is satisfied that the 
warning required by law was actually given. Pat 
MAKSUD ALI v, Емеввов, 220n. L, J, 200, 8 О, P. L., 
(Par.) 18 56 








defective 





SS. 179, IBI (21—Jurisdicion of 
- Criminal Cowt—Misappropriation by  servant— 
Money collected in one district—Shop in another 
district—Servant, duty of, to account at shop. : 
M. owned a cloth shop at Mirzapur. 8. was 

employed as a servant of the shop and his duty was- 
to collect money due to his master and deposit it 
in the shop at Mirzapur: he was sent to two villages 
in the Allahabad District to collect money, which” 
he did collect, but misappropriated. M, instituted 
criminal proceedings against S. at Mirzapur, and the 
question was whether the Courts at Mirzapur had 
jurisdiction to entertain the complaint : 

Held, that as S. had to account to his master at 
Mirzapur, the Oourts there had jurisdiction. A 
Suro SHANKAR v. Moman SARUP, 19 A. 1. J. 69; 
22 Cr, L. J. 808 996 
ss. 190 (IY (с), 191 —Magistrate 

‘taking cognizance of case wader s. 190 (1) (c)— 

Failure to comply with procedure laid down in 

8. 191, effect of. е 

Where a Magistrate takes cognizance of а case 
under section 190 (c) of the Criminal Proc@dare 
Code, but omits toinform the accused befdte any 
evidence is taken that the latter is entitled to have 
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the case tried by some other Court, the proceed- 
ings before the Magistrate are illegal. А Raw 


Ravan v. Емреяов, 19 А. L. J. 138; 22 Ов. L. J. 319 . 
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S. 195—Civil Procedure Code (Act V of 

1908), в 115—Order in appeal rejecting application 

for sanction to prosecute—Material irregularity— 

Perjury—Sanction, when ought not to be given 

An order upon an appeal against an order sanction- 
ing the prosecution of the appellant, contained the 
words: “The application is rejected”, amounts to a 
refusal to consider the question, and is a material 
irregularity within the meaning of section 115 of the 
Civil Procednre Code. 

Sanction to prosecute for giving false evidence is 





' not justified where there is no documentary evidence, 


and the question is of oath against oath, A ABDUL 
Aziz v. BOHRA TARA CHAND, 19 A. L, J. 291; $2 On. 
800 


S. 195 (6) — Limitation Act (IX of 1908), 
Sch. І, Art, 154 —8Sanction to prosecute —Application 
to Appellate Court, whether appeal — Limitation, 
whether applicable. 

Although an application to an Appellate Court 
under clause (6) of section 196 of the Criminal Pro- 
eedure Code is akin to an appeal and is treated аз an 
appeal, itis nob an appeal for the purposes of the 
Limitation Act. L PuwNA Lar v. ЈАМІТА Mat, 1 L. 
602; 22 Cr. L. J. 177 
S. 195 (6)—Sanction to prosecute— 

Application to superior Court—Qourt, power of, to 

make enquiry. 

An application under section 195 (6), Criminal 
Procedure Code, to a superior Court to revoke a 
sanction granted by a Subordinate Court is nob an 





| appeal and should not be dealt with as such 


There is nothing, however, in the Criminal Pro- 
cedure’ Code which would prevent a Court, acting 
under geotion 195 (6) of the Code, from making a 
preliminary inquiry before deciding whether it 
should revoke the sanction which has been granted 
by a Subordinate Court. L Francis DARAH 2, 
MUHAMMAD BAKESH, 22 Cr. L. J. 298 794 


SS. 234, 235— Penal Code (Act XLV of 
1860), ss, 408, 477A—Charge under s. 408 — Court, 
competency of, to try with this charge three charges 
under s 477 A. 

Where & person is charged, under seotion 408, 
Penal Code, with criminal breach of trust committed 
in one year in respect of » lump sum of money, the 
Courbis competent, by virtue of the provisions of 
sections 234 and 235, Criminal Procedure Code, to try 
with this charge three charges for an offence under 
seotion 477 A, Penal Code, if committed within the 
period of one year and forming part of the same 
transaction as the offence under section 408, Pat 
GAJADHAR LAL v, Емревов, 22 CR. L, J. 9330 422 


ss. 259, 43 )—Procedure—Charge 
framed—Complainant, absence of—Ácquittal, order 
of, legality of — Revision —High Qourt, power of. * 
No section of the Criminal Procedure Code 
@lpws a Court to pass an order of acquittal after 
&.oharge has been framed, except upon a finding 
9n the merits of nob guilty. у 
„Where а charge has been framed it is the duty. 
of the Trial Court to proceed with the trial in the 
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absence of the complainant and to convict or acquit 
on the merits. : 

The High Court has ng power to-convert an 
acquittal into a conviction, but it has. power to 
direct the Trial Court to conclude the trial in the 
manner provided by law Д. Narain Das v. MEWA 
Sixena, 22 Св. L. J. 312; 3 U. P. L. В. (b) 39 1000 
— 5 Sa 262—Swnmary trial of warrant cases—~ 

Procedure. 

In summary irials under Chapter XXII of the 
Code of Criminal Procedure, the procedure pre- 
scribed for warrant cases should be followed . in 
warrant cases, and in such a case the acoused is 
entitled to have process issued for compelling the 
attendance of the prosecution witnesses for cross. 
examination. C М№ерАЫ BAGDI v. EMPEROR, 22 Cr. 
І. J. 271 . 
5, 284 — Assessor, choosing of—Objection, 

whether cam be taken. 

Section 284 of the Criminal Procedure Code 
empowers a Sessions Judge to choose such assessors 
as he thinks fit from the persons summoned to act as 
such and there is no express provision for objecting 
to the selection of an assessor. But there is no 
reason why an objection of presamed or actual 
partiality should not be allowed, particularly when 
itis urged at the time of the selection of the 
assessor, Pat SHIVADBIN SINGH v. EMPEROR, 22 
Св. І. J. 262 62 
SS. 287, 31O—Evidence Act (I of 1872), 

s. Ü4— Previous conviction, evidence of, when may 

be tendered—Prosecution witnesses, re-call of, for 

cross-examination— Discretion, improper ewercise of. 

Where the statement of an acoused person to а 
Committing Magistrate contains an admission as to 
his previous convictien, that portion of his evidence 
should not beread at the close of the prosecution 
evidence at his trialin the Court of Session, before 
the assessors have given their opinion, as, to do so 
is to contravene the principle of section 810 of the 
Criminal Procedure Code and is sufficient to vitiate 
the trial, 

It is illegal, during the course of the trial of an 
accused person for a substantive offence, to record 
evidence of a previous conviction. Such evidence 
amounts to evidence of bad character and is expressly 
forbidden by section 640f the Evidence Act, unless 
and until the accused offers evidence of good 
character. 

The refusal of a Jndge to re-call prosecution 
witnesses for cross-examination, amounts to an 
improper exercise of discretion, sufficient to vitiate 
the trial. Pat Tera AniR v. BMPEROR, 5 P. І, J, 
706; 22 Ок. І, J. 219 331 


S. 337 — Pardon, whether can be tendered 
after charge is framed, 

There is nothing in section 337 of the Criminal 
Procedure Code, to prevent a pardon being tendered 
to & person after a charge has been framed against 
him. L MANGU v. Emperor, 22 Og. L, J. 255 607 


S. 342—Accused, examination of, before 
evidence for prosecution completed, effect of, 

The examination of an acoused person before all 
the witnesses for the prosecution have been examined 
is illegal, as it contravenes the provisions of seo. 
tion 842 of the Criminal Procedure Code, and the 
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illegality is sufficient to vitiate the trial Pat 
RAMESHWAR SINGH v, EMPEROR, 22 Ов. L, 7659 





S. 342—Lgamination of accused person— 

Wrtiten statement, whether sufficient— Procedure. 

A written statement of defence cannot be allowed 
to take the place of the examination of an accused 
person at the close of the case for the prosecution as 
required by seotion 342 of the Oriminal Procedure 
Code. 

Where however, a Magistrate asked an accused 
person whether he had anything to say in addition 
to his written statement : 

Held, that although it would have been better for 
the Magistrate to have put definite questions to’ the 
accused, the procedure actually adopted by him 
was not so illegal as to vitiate the whole trial. L 
HARNAMA v EMPEROR, 22 Cg. L J. 276; 3 U. P. L. R. 
(L.) 84 676 
5. 345 -Compromise filed in Court, effect 

of— Further proceedings, whether can be taken, 

Where the parties to а criminal proceeding file a 
written compromisein Court under section 345 of 
the Code of Criminal Procedure, such compromise 
amounts to an acquittal of the accused, and nofurther 
proceedings can be taken against him at the instance 
of the complainant in respect of the subject-matter 
of the compromise. C Нем CHANDRA DUTTA v. 
GIRENDRA ÜOnHaNpRA UHAUDHURY, 33 С. L. J, 226; 
22 Cr. L.J 301 797 
S. 403 —Acquittul under section 147, Penal 

Code, whether bars trial under section 186 — Writ of 

attachment, execution of, after returnable date— 

Resistance to ewecution, whether offence, 

The acquittal of an accused personin acase under 
section 147 of the Penal Code,is no bar to his trial 
for an offence under section 186 of the Code. 

. The execution of а writ of attachment after expiry 
of the date fixed for itsreturn is illegal, and resistance 
to such execution is not an offence under section 186 
Pat Tanur Lan MANDAR v. 
Emperor, (1920, Pat 285; 1. P. L, T. 654; 22 Ов, L, J. 


222 334 

ss. 413, 423, 435, 4 38— Appeal. 

able sentences against some  accused— Appeal — 

Sessions Judge, whether can deal with case of all 
accused —Procedure. 

When dealing with the appeal of accused persons 
who have received appealable sentences, a Sessions 
Judge is competent to deal with the applications 
made by the co-accused who have received non. 
appealable sentences. Pat Biswanata SINGH v. 
EMPzROR,22 OR. L J.297;3 U, P. L. R, (Pan 44 793 
S. 437 — Further enquiry, order for, when 

to be made. 

Where the whole of the available prosecution 
evidence has been recorded, an order for further 
enquiry means simple a second trial on the same 
evidence. 

The mere fact that the District Magistrate places 
a different value on the evidence from that placed by 
the Trial Court is nob a good ground for directing 
further enquiry under section 487 of the Criminal 
Procedure Code. L Dani v. EMPEROR, 22 Cr. L. J. 
199; 8 U. P. В, (D.) 11 
5,439 (5)—Revision -Appeal competent 
«Revision, whether entertainablg. — 
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Where it is open to an accused person to appeal 
and he does not do so, clause (5) of section 4:9 of 
the Criminal Procedure Code bars the entertainment 
of an application for revision. $S HAHBHAGWANDAS 
METHARAM v. EMPEROR, 14 S. L. R. 173; 22 Св. L. J. 
318 1001 


———— 476—Criminal proceedings initiated by 
Civil Court — Appeal on same facts pending im High 
Court—Criminal proceedings, whether eshould be 
adjourned, 

Where criminal proceedings are initiated by a 
Civil Court under section 476 of the Criminal Pro- 
cedure Code, thé fact that an appeal upon the same 
facis is pending in the High Court cannot be 
regarded as a valid reason in Jaw for the adjournment 
of the criminal proceedings till the decision of the 
civil appeal. А Raz Kunwar SINGH v HMPEROR, 
18 А, L. J, 1011; 22 Ов. L, J. 288; 48 A. 180 428 


——— S. 476—Order directing — prosecution — 

Notice, necessity of. 

In a suit upon а hand-note executed by R. for 
himself and his brother L. R. appeared and resisted 
the claim and the plaintiff gave up his claim against 
him. L did not appear and the Court, finding the claim 
true, passed an ez parie decree against him. After 
this, upon an application by R it was found that the 
paper on which the note was written was issued on 
a date subsequent to the date of the note, where- 
upon R, applied for sanction to prosecute the plaint- 
iff : the Court granted the application without notice 
to the plaintiff and at the same time called upon him 
to show cause why the ел parte decree should not be 
vacated. Plaintiff moved the High Court to quash 
the order directing his prosecution : 

Held, that, in the face of the finding that the claim 
on the hand-note was true, the order directing the 
prosecution of the plaintiff without deciding the 
genuineness or otherwise of the document in the 
presence of the plaintiff and R, the order was 
wholly illegal and without jurisdiction, and that, 
although no notice is essential in a proceeding uuder 
section 476 of the Criminal Procedure Code, yet, in 
the circumstances of the present case, notice was , 
necessary, and the order having been passed without 
notice, it was wholly invalid. Pat RAKHAL MORAN 
Roy v, EMPEROR, 22 Cr. L. J. 233 425 
——— S. 476 —Penal Code (Act XLV of 1880), 

ss 183, 186 — Warrant of attachment signed “By 

order" by Serishtadar— Warrant addressed to Nazir 

—Nazir, power of, to delegate it to peon—Procedure, 

legality of. 

A warrant for the attachment of property in 
execution of a decree was signed by the Serishtadar 
of the Court “By order” and was addressed to the 
Bailiff Nazir of the Court, the warrant was delegated 
to a peon and the accused resisted him in executing 
the warrant: the Court directed the prosecution of 
the accused, under section 476, Criminal Procedure 
Code, for offences under sections 188 and 188 of the 
Penal Gode, and that order was attacked in revision 
Ôn the ground that the warrant was neither legally 
made and signed, nor legally made ever to the 
peon : ee 

Held, that there was no illegality in the warran® as 
the words “By order" showed that the Oour& had 
authorised the Serishtadar to siga it, and the Nazir 


Vai. LX) 
Criminal Procedüre Code—coneli. 


had power to delegate it to a peon. Pat Wari 
MOHAMMAD v. EMPEROR, 8 U. P. L. Е. (ан 
22 Ов, L, > 800 796 





26— Application for transfer—Error of 
КЕН whethér ground for directing transfer. 
Mere errors of judgment, as,—refusing to summon 

а prosecution witness for eross-examination and 

insisting on his being summoned as a witness for 

the defence, or disallowing objections as to the 
fitness of a person to serve as ап assessor, or per- 
mitting the" prosecution to examine a witness in 
chief on the substantive case of the prosecution 
after the defence has disclosed its case in the oross- 
examination of the witness,“are insufficient, in the 

absence of prejudice in the Judge, to direct a 

transfer of the case for trial by some other Court; in 

such circumstances as the foregoing, however, the 
accused is entitled to a trial de novo. Pat Sur. 

. ADHIN SINGH v, EMPEROR, 22 Ox L. J. 262 682 

S. 526—Application for transfer—Trying 
Magistrate subordinate to District Magistrate, 
whether ground for transfer, 

The mere fact that a Magistrate, in whose Court 
a caseis pending trial, is in his executive capacity 
subordinate to the District Magistrate who has taken 
a strong view with regard to the merits of the case, 
is, by itself, not a sufficient ground for transferring 
the case, under .section 526 of the Criminal Pro- 
cedure Code, to some other Magistrate outside the 
district, Pat Cuanpt Missir v. SHYAMA CHARAN 
бновн, 22 Cr, L. J. 257 6 








Magistrate—Cancellation of order by superior 
Magistrate without notice to party who obtained 
original order, legality of. 

When a complainant has obtained from a com- 
petent Magistrate an order of transfer of a case 
made after hearing both the parties, a Magistrate of 
superior jurisdiction should not cancel the order and 
re-transfer the case to the original Magistrate with- 
out hearing the complainant in support of the order 
of transfer. Wi MANIKRAM PILLAI Im re, 12 b. ae 
682; (1920) M. W. N. 767; 22 Ов. L. J. 199 
Criminal Tribes Act (IIl of 191 1» 

S. 23—Second and third convictions, what are. 

The second conviction contemplated by clause (a) 
of sub-section (1) of section 28 of the Criminal 
Tribes Act need not be the second conviction after 
the Act, nor is it necessary that it should be the 
Second in fact. Taking the conviction or convic- 
tions prior to the Act asone group constituting 
one conviction, the first one after the Act would 
be the second conviction for the purpose of the 
section though, in point of fact, it may be one 
more in a series of convictions prior to the Act. 
Similarly, a third conviction within the meaning 
of clause (b) of the same sub-section must be at 
least the second after the Act, В EMPEROR v, TUKA 
Nana RAMOSHI, 23 Bom. L В. 347; 22 Ов. L. Ј. 817 

; 1005 
Custom, proof of —Wajib-ul-arz, entry in, value of 


aintiff setting wp custom— Failure to establish, 


сиот, effect of— Judgment not res judicata or in 
rem, admissibility of, in evidence. 
e Stuart, A, J. C,.— Where a wajib-ul.arz contains 
& тега. merely of the wishes and opinions of Ње 
parties it cannot be regarded as establishing any 
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binding custom at variance with the personal law of 
the parties. 

When a plaintiff, in order to succeed, has to 
establish the existence of a particular custom and 
fails to establish it, it is not opan to the Court to do 
otherwise than dismiss the suit. . 

A judgment which is neither res judicata, nor a 
judgment in rem, is admissible in evidence as 
Showing that a particular claim was previously 
asserted and rejected. 
` Kanhaiya Lal, A. J. C.—The existence of a custom 
in allied branches of a common origin lends strong 
antecedent probability to the prevalence of such a 
custom in another branch of the family of the same 
group, O MUHAMMAD ALI KHAN v. GHAZANYAR ALI 
Kuan, 7 O, L.J. 474 147 
— —— Adoption, what constitutes—Suitto set 

aside gift— Áppeal by donor, whether competent. 

Where one person makes 2 gift in favour of another 
alleging that the latter is his adopted son, a declara- 
tion to that effect made atthe time of mutation and 
repeated subsequently in the course of a suit brought 
by the collaterals of the donor to contest the validity 
of the gift is sufficient proof of adoption. 

Where in such a suit & decree is passed declaring 
the invalidity of the gift, the donor alone is com- 
petent to prefer an appeal against the decree.  L. 
Tora v. MUKHA 448 
Alienation—<Ancestral and — self-ac- 

quired properties not distinguishable—Rule appli- 

cable. 

Whereitis found that some of the property in 
suit is ancestral but that the whole of it is not, 
and it is impossible to distinguish which portion is 
ancestral, the whole of the property in suit must be 
held to be self- acquired, L Lennox v. борго 520 
by a male propr Tetor— Necessity, 

proof of, nature of— Just debt, what їз. 

It is only in the case of an alienation by a 
woman that the alienee has to show that the 
alienor’s income was insufficient to provide the 
money required. Where the alienor is a man, all 
that has to be considered is whether the purpose 
for which the alienation was effected was a neces. 
sary purpose. 

A just debt need not be one incurred for neces. 
sary purposes. 

It is not necessary for an alienee, who is also the 
antecedent creditor, to prove that all the previous 
debts were incurred for necessity. It ів only where 
the previous debts, besides not being for necessity, 
are unresonable or prove reckless extravagance or 
waste, or & design to injure the reversioner’s 
interests, that a distinction arises between the case 
of an alienation infavour of the antecedent creditor, 
who is prima facie fixed with knowledge of the 
nature of the debts, and an alienation in favour of 
a third person who cannot be presumed to have 
such knowledge. L Kansur RAM v. Maura BAKHSH 

714 
District, 

















—— Harrala of Shahpur 
restriction on powers of. 

Among Harrals of the Shahpur District male pro- 
prietors have au unrestricted power of alienation 
BAHADURI v. QADU 
—— Necessity—Re-marriage, whether 
necessity---Sale partly for necessity— Decree, form of. 








.Моіл, 28 Box. І. R. 81; 45 B. 604 
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Where a sale is held to be partly for necessity it 
should not be converted into a mortgage for the 
sum proved to have been paid for necessity, the sale 
should be allowed to stand subject to the proviso 
that when succession opens out the heirs of the 
last male owher would $e entitled to recover the 
land on payment of the sum found to have been 
paid for necessity. . : 

Semble:—The re-marriage of a ‘proprietor who 
has а son alive is nob such a necessity as would 
justify the sale of ancestral land. L MORAMMAD 
DIN v. THAKUR SINGH 46 
—— — ‘Gift, completed, whether can be revoked. 

Defendant, who was the occupancy holder of 
а square of land, agreed to gift it to the plaintiff 
provided the latter paid the money required for the 
acquisition of proprietary rights. Plaintiff was put 
in possession of the square in pursuance of the gift, 
but when the proprietary rights had been acquired the 
defendant refused to be bounü by the gift on the 
ground that the plaintiff had not “paid the money 
agreed to be paid by him : 

Held, that the gift in favour of the plaintiff having 
been acted upon, his mere failure to pay the money 
agreed to be paid by him could not entitle the defend- 
ant to revoke the gift. 1. Barkar BIBI'v, KARAM 
Bist 450 
Pre-emption—<dgricultural land— 





Hindus of Surat—Custom contrary to personal law;: 


when to be enforced. 

By в long established custom Hindusin Surat have 
adopted the Muhammadan Law of pre-emption 
with regard to houses, but it is doubtful whether 
they have adopted any law which gives a right 
of pre-emption with regard to agricultural lands. 

It is not advisable to extend any customary law 
which is in conflict-with the personal law of the parties, 
unless there is evidence that such alien law has 
been adopted. В JaaznvAN HARIBHAI v. сш! 

01 


Wajib-ul.arz, entry in, construction 
of-—Karabatmand karibi, who is. 

Where a wajib-ul-arz gives the right of pre-emption 
to a karabatmand karibi, a person, who is eleven 
degrees removed from the vendor, cannot pre-empt, 
inasmuch as he does not fall within the category 
of karabatnand karibi, A Tarnis Husain KHAN v, 
Duxkavu Kuan, 19 А, L. J. 108 992 


Riwaj-i-am, entry in, applicability of 
— Succession to acquired property—Jata of Jhelum 
Districi—Sisters versus remote collatevals— Custom 
and personal law— Suit based on custom—Custom 
not established — Procedure, 

Unless there is & provision to the contrary, the 
rules laid down in the riwaj-i-am must be taken to 
refer to ancestral and not to self-acquired property. 

Among Muhammadan Jats of the Jhelum District 
there is no custom governing the succession to the 
acquired property of th® last male-holder when the 
contest is between his sisters and collaterals in the 
ninth degree. ` 

Where no custom is established ina case the 
persgnal law of the parties should be applied, not. 
withstanding that the parties themselves relied upon 
custom. | L Farma Bist v, Suan Nawaz, 21. 98 


Eus 509 
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Decree, validity ој, whether can be questioned in - 
execution proceedings, ` ii 


The validity of a decree cannot be questioned іп’ 
proceedings in execution thereof, even though the 
Courtin passing the decree has contravened some 
provision of the law, С Нкм CHANDRA OHOWDHURY 
v. CHANDRA Moman NaMopas, 24 U." W. М. 16707 


. 204 

Definitions:— 
Acknowledgment of liability. See 
LIMITATION Аст, S. 19 • 189 


Agricultural land, See PUNJAB PRE-EMP- 
TION Act, S. 13 (o.) 580 

Appellate Court. 
бон. I. Art, 181 (2) 

Attestation. See Transver or PROPERTY 
Аст, 5. 59 

Authorised distribution, See Nor- 
THERN INDIA OANAL AND'DRAINAGE ACT, 8. 70 E 


See LIMITATION Act, 
267 


Cause of action. 
Copp, O. II, R. 2 : 
Cut down. See МАрвАв Estates LAND Аст, 
g.12 90 

' Easement of necessity 504: 
Final order. See Civin Ркосирове Cops, 
s 109 208 
Good faith. See Limitation Act,s.5 744 
Having held land as araiyat. See 
MADRAS Estates LAND Act, s. 6 192 


See Orvit PROCEDURE 
4 


Income. See INcoug Tax Act, s. 6 (iv) 357. 
тат 984 
Just debt. See Совтом-—-Атівхапох 714 


Karabatmand karibi. 
PRE-EMPTION 
Occupier 1 see 
Owner 5 8, 85 
rayment of debt. 
Towns -INsoLvency Аст, в, 21 
Persons who would have suc- 
ceeded according to the pro- 
visions of the Act. See Осон Estates 


See Cusrom— 
+9. 


BENGAL Municipan АСТ, 
498 
See PRESIDENCY 
943 


Аст, 5, 8 548 
Pre-emptor. See PUNJAB Pre-emprion Аст; 
s. 16° : al 


Reasonable time. See Limitation Аст, ' 
Scn I, Авт, 181 >- 817 

Rent Court decree. 
Insonvency Аст, в, )O (1) (n) 

Same judgment. See Огу, PROCEDURE 
Cope, О. XLV, & 4 


See PROVINCIAL 
758 


Sons. See HINDU LAW—MITAKSHARA 251 
Standard rent. See Bompay Kent (WAR 
RESTRICTIONS) Аст, 5,2 860 
Successors. 
See Oupu Rent Аст, s, 107Н 641 
See OUDH TALUKDARS 937 
Sufficient cause. See Civit PROCEDURE 
Cops, в. 114 918 
Timber, See LANDLORD AND TENANT 521 
Use. See MADRAS Estates LAND Аст, ѕ.12 90 


| Vest. See LAND Acquisition Аст, ѕ.16 571 
; Without detriment to father’s 
estate. Se, HINDU han шш 


Vol! LX] 


Dekkhan Agriculturists’ Relief 

Act (XVII of 1879), SS, 2, 13. See 

. in dus Cong, в. 2 885 
„фе oi pa dm to execnte award, 

See 2 еше eee Act, 8. 16 942 
Divorce Act (IV ¿f 1869), s. 19— 

ivorce —OCrwelty —Syphilis, when amounts tocruelty 

“—Marriage, breach of promise of —Syphilis, whether 

good defence to action—Medical examination, refusal 

to submit to, effect of. 

In order to sustain a plea of cruelty in an action for 
divorce on the ground that one of the parties ‘to the 
marriage is syffering with syphilis, it must be shown 
that the disease has been actually communicated to 
the complainant, and that the complainant was not 
only ignorant of the existence,of the disease ab the 
time ofits communication, but that it was know- 
ingly and wilfully communicated. 

The existence of syphilis at the time a contract 
to marry is entered into, or the incurring of the 
disease after such contract is entered into, furnishes 
a good defence in an action for breach of promise of 
the contract to marry,even though the disease was 
acqnired after the making of the contract’ but 
through no wrongfal act of the defendant. 

Where a person is alleged to be suffering from a 
loathsome disease, and refuses to attend for medical 
ing ection, the Court may properly draw an unfavour- 
able ‘inference. С.’ BIRENDRA KUMAR Biswas v. 
HohnATÀ Biswas, 24 C, W. N. 914; 83 0.1 J. 97 


362 
.Easements tAct (V of 1882), s. 15— 

Right, of way, interruption of—Suit to establish right 

(Limitation. 

« Where а person has enjoyed a right of way for 
over 20 years over another person's land, and that 
right is interrupted, the benefit of the previous 
enjoyment will be destroyed unless hə comes within 
two, years of thé interruption and gets a decree 
declaring his right. WI NacnHiPARAYAN v. NARAYANA 
GouNDAN, 89 М, І, J. 674; 12 L. W. 718 171 
-Easement of necessity, meaning and 
` limits of. 

When the necessity for an easement of necessity 
terminates, the easement also terminates, 

An easement of necessity is an easement which, 
under particular circumstances, the law creates by 
virtue of the doctrine of implied grant to meet the 
necessity ofa particular case. It is an easement 
which is not merely necessary for the reasonable 
enjoyment of the dominant tenement, but one 
without which that tenement cannot be used at all. 
Such an easement lasts only so long as the necessity 
exists; fora grant arising out of the implication of 
necessity cannot be carried further than th» necessity 
of the cage requires. 

A right of way limited by the necessity which 
creates it, ceasesif, at'any subsequent period, the 
party entitled can approach the place to which it 
led by passing over his own land. С Авнохул 
CHANDRA GHOSH v. Ras KUMAR GHOSH 504 
Ejectment—Occupancy holding, ` non-transfer- 

able, purchaser of, whether tenant, and liable’ to 

ејесітеті, 

The purchaser of a non-transferable occupancy 
holding who is recorded in the Rent Roll as being in 
posgession merely, does not acquire the status of a 
tenang;and is liable to ejectment. © Broso Goran 
Goseatn v Вазам KANTA GHORE 473 
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Election-— Evidence, whether can be allowed te 
vary recorded voting? р slowing election to be 
void—- Number of votes recorded enceeding maximum, 
effect of. 

No evidence should be allowed to vary the recorded 
voting paper which, on the face of it, ghows an elec- 
tion to be invalid and void, 

The principle that when thé number of votes 
recorded exceeds the maximum that can be given an 
election must be invalid and void, is a perfectly 
sound one, and one that cannot be controvefied in 
the case of any elective body, especially when 
there are no rules providing for any such contin- 
gencied.. C NAGENDRA Nata BEN v. J. Vas, 32 C. 
L. J. 124 54 
Evidence Act (1 of 1872), s. 24— 

Confession obtained by inducement — Magistrate, 

duty of. 

As soon as an accused person, whose confession 
is being recorded, informs the Magistrate that he 
is making the confession under . inducement, it 
becomes useless to record*the confession, and such 
a confession, if recorded, is inadmissible in evidence 
and ought not to be allowed to go tothe Jury. It 
makes no difference whether there actually was 
any inducement or not. В Dinanara SUNDRAJI 
RavrTE v. EMPEROR, 28 Bom. І. R. 338; 22 Св, L. J. 

1006 


818 
S. 54. See CRIMINAL PROCEDURE Corn 


S. 68—Tranger of Property Act (LV у 
1882), s. 69—Mortgage—Creation of charge—Proof 
of attestation, 

In order to prove the creation of a valid charge by 

a mortgage-deed which, under‘section 50,of the 

Transfer of Property Act, requires to be attested by 

two witnesses, the evidence of one of the attesting 

witnesses is, under section 68 of the Evidence Act, 
sufficient to prove the execution of the mortgage and 
the document may be accepted by the Court as 
prima facie sufficiently proved to be a valid mortgage, 
but this prima facie proof may be rebutted by proof 
on the other side that the other witness or witnesses 
who has or have apparently attested the document 
did not really see its execution. M Venkata REDDI 
v. Morgu PAMBULU Narcx, 39 M, L. J. 463 554 


S. ВО, applicability of ~Depositions more 
than 60 years old—Oral evidence to identify 
deponent, absence of, effect of—Copies, signature of 
— Presiding Officer wanting on, effect of. 

The mere fact that there ia no oral evidence to 
identify the deponent of a deposition made more 
than 60 years ago, is not sufficient to render the 
provisions of section 80 of the Evidence Act in- 
applicable thereto, nor would the absence of the 
signature of the Presiding Officer to: a copy of such 
deposition preclude the presumption that the copy in 
a true copy. - Q SARABJIT v, MATA Din, 7'0., L. J. 
542 437 


ss. 90, 167—Document more than thirty 
years old— Presumption asto sifnature of executant, 
when to be made. 

In a sujt fora declaration that the plaintiff was 
the exclusive owner of a plot of land and for eject- 
ment of the defendant therefrom, the plaintiff 
relied upon a deed of gift which was unregistered 
and did not bear any signature purporting to be that 
of the executant, but in the place reserved fot the 





8, 287 
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Evidence Act—concld: , 
Eg Pt 

signature there existed a line which, it was alleged, 
was his mark, though it was not described as such 
in the deed, and the question was whether a presump- 
tion could be raised as to the genuineness of the deed 
as to render it admissible in evidence : : 

Held, that in a deed df this nature a presumption 


as to its genuineness ought to be made cautiously, 


and the moste Court could do was to presume that 
the signatüre was in the handwriting of the scribe, 
but it could -not be presumed that the scribe had 
authority from the executantto sign his name on the 
document, and that, in these circumstances, the deed 
was . inadmissible, and the fact that the deed was 
referred to in another deed, equally inadmissible, 
was of по атай. А Lorman Das v. GaNGA Вады 





in evidence —Plaintif, whether can fall back on 

original cause of action. . 

The language of section 91 of the Evidence Act is 
uncompromising, and whenever the terms of a 
contract are reduced to writing, and that writing is, 
for _ any reason, . inadmissible їп. evidence, the 
promisee must lose his remedy. 

Where a hundi is executed in consideration of в loan 
and itis found that the hundi being iusufficiently 
stamped is inadmissible in evidence, the debtor 
cannot fall back upon the original transaction . and 
sue the debtor on the basis of the loan . L, GURDAS 
MAL SINGH "v. Ismar Das, 3 U. P. L. R Or 





S. . 92-001 Procedure Qode (Act V of 
1908), О. XXI, т. 2—Adjustment of decree—Oral 
evidence to prove adjustment, admissibility oJ. 
Inasmuch as Order XXI, rule 2 of the Civil Pro- 

cedure Code contemplates ‘the taking of evidence to 

prove thé adjustment of a decree, section 92 of the 

Evidence Act is no bar to the admissibility of oral 

evidence to prove an agreement by way of adjust- 

ment of a decree. N: RANGLAL v. CHUNNILAL, 16 

N. L. R. 204 316 

— — 8. 116 Landlord and tenant—Estoppel— 
Lessee, whether can evict landlord after ‘expiry of 
lease. 

A tenant who has been let into possession by his 
landlord cannot deny the landlord’s title, however 
defective it may be, so long as he has not openly 
restored possession by surrender to him. 

A lessee, however, whose lease has expired cannot 
evict the landlord who is legally i in possession of the 
property even if the landlord had been let into 
possession by the quondam. lessee. Д. Моналшыв 
Momraz Hussain V. NAURANG AHMAD ` 502 
Excess Profits Duty Act (X of 1919), 

Sch. П, cl. (1), provisO—Accumulated 

profits, when can be treated, as capital— Specific Relief 
et (I of 1877), s. 45—Income Tax Асі (VII of 

1918), s. 51—Chief, Revenue Authority, whether’ 

bound to make reference: 

Accumulated profits cannot be treated as capital 


under the proviso’ to clause (1) of Schedule JI to 


the Excess Profits Duty Act, unless they are actually 
employed in the business. Profits intended to be 
employed in the business cannot be treated as capital. 

Whether or not they are employed in the business, 
is a question of fact which «the Chief Revenue 


INDIAN OASES. ` 
‘Excess Profits Duty Act=concld. 


“LIMITED, In the matter of, 28 Bom. L. R. 189 


S. OI ~Hundi, suit on—Hundi inadmissible 


` protection against a claim for damages. 


[2 


Authority is entitled to decide on the materials 
before itv 
16 is nob clearly incumbent on the Chief Revenue 
Authority, within the meaning of section 45 of the 
Specific Relief Act, to make a reference fo the High 
Court under section 51 of the Income Tax Act. 
B BOMBAY AND PERSIA STEAM NAVIGATION Соне 
Execution of decree- Application against 
judgment-debtor, whether saves limitation "as 
against surety—Limitation applicable. 9 See LIMI- 
TATION Аст (IX or 1928), Som. I, ARTS, ios 





~ Attachment, wrongful, of property —-Damages, 
suit for, by rightful owner, whether maintains 
able, 

Inasmuch as a decree-holder is responsible for 
the attachment -of moveable property seized “in 
execution of his decree asthe property of his judg- 
ment-debtor, a suit by the rightful owner of such 
property is maintainable against him for wrongful 
‘attachment, The mere fact that there is a subse. 
quent order that the property should not be released 
and returned. to the rightful owner, pending the 
decision of a suit by the decree-holder that the 
property was liable to attachment, would afford no 
C BHUSHAN 
CHANDRA PAL v, NARENDRA Nata "Koon, 82 0.1. J. 
236 280. 





Sale—Property of person connected with suit 
sold — Procedure. 

Where in execution of a deeree the property of a 
person unconnected with the suit is brought to sale 
and he is ousted and possession given to the auction- 
purchaser, such person is entitled to be re-placed' in 
the position in whichhe was when ousted. 

- The mere fact that the auction-purchaser's remedy - 
has, in the meautime, become barred by timemakes 
no difference. A Raw Omaras BAHU v. $70 


Ex parte decree, whether final—Pre-emption 
decree—Ovrder refusing to eatend, time for payment 

— Appeal, whether lies. 

An ea parte decree is final, till it is ` gob aside by 

either the first Court or the Court of Appeal. 

No appeal lies against an order refusing to extend 
the time fixed for payment of the decretal amount 
under a deoree for pre- -emption, L ABBAS KHAN v. 
NTR KHAN :: 00040 


F IShery, right of, proof of —Public navigable river— 
Burden of proof. 
. Where in a suit for a declaration of right to a khal 
and for recovery of possession by eviction of the 
defendant, the latter asserts that the disputed khai 
isa publio navigable river, wherein he has a right 
to fish, either on the basis of pregoription or by 
immemorial custom, itis necessary to determine, in 
the first’instance, whether it is or is not a public ` 
navigable river, and it is for the plaintiff to prove that. 
there was a grant of the bed of the river to the 
Zemindar at the time of the Permanent Settlement, or 
that, although the channel was a public navigable 
river, there was in reality a grant of several fishery in 


favour of the Zemindar. © BHAGIRATH Maro 8,0 


ANNANDA PROSUNNA MuxnarApuva, 88 0. L. J. 220 
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GIft, deed of —Attestation —Proof, nature of. 

In order to prove a deed of gift the production of 
a witness who identified the donor and also the 
attesting witnesses when the deed was being register. 
‘ed, and who was known personally to the Sub- 
Registrar, ®gether with an entry in favour of the 
donee in the village records in succession to the donor, 
is a sufficient compliance with the provisions of the 


lw, UPB R Partar BAHADUR Sınan v. RAM 
Das, 217. P, L, R. (B, Ri lOO. . 234 
Government of India Act, 1915 


(5 & 6 Geo. V, C. 61), S. 107—Criminal 
Procedure Code (Act V of 1898), ss. 145, 485 (8)— 
High Court, inherent power of, to give directions 
for disposal of propery attached in Criminal 
proceedings—-Proceedings under s, 145, Criminal 
Procedure Code—High Court, power of, to set aside 
proceeding. 
' A High Court is competent, in the exercise of the 
power of superintendence vested in it under 
section 107 of the Government of India Act, 1915, 
to set aside proceedings instituted without jurisdic. 
tion by a Subordinate Court under section 145 of the 
Criminal Procedure Code ; such power of suprintend- 
ence canbe exercised notwithstanding section 436 
(8) of the Criminal Procedure Code, 

The High Oourt may make consequential or 
incidental orders in the exercise of its power of 
superintendence over Subordinate Courts, which 
may be invoked, if occasion should arise, to reach and 
remedy all forms of judicial high-handedness, 

Owing toa ‘dispute between a landlord and his 
tenants as to the right of the former to lao growing 
on trees, the District Magistrate apprehended a 
breach of the peace and initiated proceedings under 
section 145 of the Criminal Procedure Code, and by 
a subsequent order attached the trees with the lac 
thereon : the lac was collected and some of it sold, 
the sale-proceeds being deposited in the Treasury 
and the unsold lac stored away: the High Court set 
aside the proceedings as being without jurisdiction, 
aud issued a rule calling upon the District Magistrate 
and the tenants to show cause why the sale-proceeds 
of the lac and the unsold lao should not be made 
‘over to the landlord, or why such order should not be 
Passed ав to the Court might seem proper : 

: Held, (1) that the High Court had inherent power 
to give directions as to the disposal ‘of property 
attached ina oriminal proceeding initiated without 
jurisdiction as might be necessary in the interests of 
` justice ; 

(2) that іп the present case the proper order was 
to keep the sale-proceeds of the lac and the unsold 
lac in the oustody of the Subordinate Judge of the 
' -District pending the decision of a suit to be institut- 
ed by the landlord for declaration of his right to 
the lac, and that, in default of such suit being in. 
stituted, the net sale-proceeds of the lac be distri- 
buted rateably among the tenants. © Аш Монам. 
MAD MANDAL v. Piegor, 82 О, 1.4, 270; 22 Ов. І, J. 
218 - 325 
High Court, Original Side —Judge, whether 

‘boand by previous decision of Judge on Original 

Bü 4 . - е 


idle. 
A Judge on the Original Side of the High Court ‘is 
grdinarily bound to consider with respect the 


ecigion of another Judge on the Original Side pro. ` 


duced before him, but if he is convinced that the 
decision is erroneous, he isnot under any obligation 


vc 
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to follow it against his own judgment, С. VIRJIBUN 

Dass Moons v. BisskssWAR LAr HARGOBIND, 24 0. 

W. N. 1082; 48 O. 69 406 

Hindu Law—Adoption by minor widow, 
validity of —Right of widow*® to dispute ‘and, claim 
against adoption—Estoppel—Sutt by widow for herself 
and for co-widow impleaded as defendamt— Decree for 
whole property, whether can be passed. 

An adoption by a minor widow who has not 
attained sufficient maturity. of understanding -to 
appreciate the nature of her-act is invalid. 

In such a case there is no personal estoppel 
preventing the widow from disputing the validity 
of the adoption and recovering her husband's 
properties from the adoptee unless the latter's 
position has been prejudiced. 

Where a widow sued for the recovery of her hus- 
band’s properties both for herself and her co-widow, 
impleading the latter as ù defendant, the Court can 
pass a decree for the entire property if the co- 
widow assents to such a course during the trial. M 
RAMACHARI v. SARASWATI AMMAT, 12 1, W. 644; (1920) 
M. W. N. 721 246 
Orphan given by elder brother— 

Factum valet, doctrine of, applicability of. 

The doctrine of factum valet is inapplicable to the 
ease of an adoption of an orphan son when given by 
an elder brother, as such an adoption is invalid 
under the Hindu Law. М BANDARU MARAYYA v. 
BANDARU RAMALAKSHMI, 89 M. 1, J. 495; (1920) M. 
W. N. 108; 12 L. W. 613; 28 M. L, T. 428; 44 M. 2 





Antecedent debt—Necessity, proof 
of, whether necessary—Pious obligation of sons, 
entent of—Separation, whether affects obligation ~ 
Secured and unsecured debts, distinction between. 
It is only when legal necessity cannot be established 

that the question of пове debt becomes 





material, 


A pious obligation which 4 arises only on the death 
-of an ancestor and an antecedent debt which may 
support an alienation while the ancestor is alive, are 
distinct grounds on which justification for an 
alienation may he pleaded. 

There is no authority for the proposition that the 
.pious obligation of a sou or grandson to. pay his 
ancestor's debts depends on whether the two were 
joint or separate in estate, The doctrine is founded 
on religious considerations to which the question of 
jointness or.separation is entirely irrelevant 

Where a.Hindu is under а pious obligation to pay a 
debt and pays it off by incurring another debt, the 
latter in turn becomes an antecedent debt binding on 
his sons, 

Where the ancestor is dead, -the pious obligation 
to pay his debts is not concerned with the question 
whether the debts are secured or unseoured, but only 
with the question whether they gre lawful debts not 
incarred for an illegal or immoral purpose. О 
Ram SARAN v. MANGAL SINGH, 28 O. C. 827; 2 U, P. І. 
R. (J. O.) 191; 8 O. L. J. 87 219 

— —- Dayabhaga School- Joint family 

—Property acquired by one member— Self -acquiged 

property—Burden of proof. 

Under the Dayabhage School of Hindu Law where 
one of the members of» а joint family acquires pro- 


perty in his own name during the lifetime of his- 


^ — —— Joint 
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father, the burden of proving that the property was 
not the self-acquired property of that member, but 
in reality belonged to the father, lies on the 
party making the qssertion. С NIBARAN CHANDRA 
SzN*v. HASHI BHUSAN SEN 72 
——— Dayabhaga School—Succession— 
* Succession certificate —Daughter, widowed, whether 

to be preferred to grandsons 

A childless widowed daughter of a deceased Hindu 
is not to be preferred to the sons of another daughter 


. inthe matter of obtaining a certificate for the collec- 


tion of debts due to the deceased, notwithstanding 
that, under the Hindu Widow's Re-marriage Act, 
there is a probability of the widow re-marrying. 
А PRAMIGA Devi tv. CHANDER SHEKHAR CHATTERJI, 
19 A. L. J. 272 
famlly—Alienation—Antece- 
dent debt, mortgage-dgbt, whether is— Personal 
obligation to pay, effect of. 
A mortgage-debt is nob as such an antecedent debt 
which would justify an alieiation of joint family 


. property, but where there is a subsisting personal 


obligation to рау the debt so incurred, it might, in 
virtue of this personal obligation, be treated as an 
antecedent debt. О .Клм Der v SURAT BAkusnm, 28 
О. 0.204; 7 OL J. 509; 2 U.P. L R (J One 


Ancestral trade—Debis contracted 
by managing member-——Minor members, liability of. 
Under Hindu' Law a joint family which carries on 

a trade handed down from its ancestors becomes a 

trading family, and the shares of the minor co- 

parceners in the property of such a family are liable 
for debts contracted by the managing member for 
the purposes of the family trade or for purposes 
incidental to it. L Dayan SINGH v, BARAL SINGH 


6:0 


— Antecedent debt, nature of —Aliena- 

tion— Transaction, when should be upheld, + 

In orderto render a debt antecedent there must 
not only be priority in time but real dissociation in 
fact from the mortgage sought to be enforced. 
Where, theréfore, a person borrows money on a 
‘mortgage a little more than a fortnight after a prior 
mortgage there is not that dissociation which would 
render the latter a debt which was properly antece- 
dent, . 

In order to validate an alienation either by sale 
or mortgage, two elements are necessary, namely, 
first, that the purpose for which the money was 
obtained id a purpose necessary by the law, and, 
second, that there is a pressure on the estate, 
sufficient to render the alienation necessary. 

Where, if only that amount had been borrowed 
which the Court finds for legal necessity or antece- 
dent debi, it would still have been necessary to 
execute the mortgagesin suit, the transaction should 
be upheld. If not, it should be set aside on condition 
of the creditor being re-paid with interest the amount 
which he has validly advanced. О Umrao SINGH 
а, GAYA Prasan, 23 ОСО. 874 647 
C Claim against family property — 

Claim referred by some members to arbitration — 

Arbitration, whether binding on family property. 

Where a person makes a claim against the property 
ofa joint family, aud the claim is referred tç 














, necessity. 
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arbitration by some members only of the family and 
a settlement is effected by them with the claimant, 
the arbitration and settlem&nt are not binding on the 
family property. BHUMIREDDI SUBAXNA v, 
BHUMIBREDDI APPADU, 12 L. W. 668; (1921) M. W. N. 
28 | ЕУ "615 
Joint family—Compromise entered 

into by manager, whether binding on other members. 

A deed of compromise affecting imrgoveable pro- 
perty binds not only the parties who actually 
sign it, but it also binds the other parties to the 
suit who stand by and do not object to it fora 
long time. 

The manager of a joint Hindu family is entitled 
to represent the co-parcenary in all suits and. pro- 
ceedings affecting its interests, to make “contracts, 
to refer to arbitration, to compromise any claim or 
dispute affecting it, and generally to do all such 
&ots as he may consider necessary ог toits benefit. 
L Mirus Мар v, Suiv RAM 484 
Compromise of doubtful claim by 

father, whether binding on sons. К 

The minor sons of a Hindu father are bound by a 
bona fide compromise of a doubtful claim entered into 
by their father às manager of the joint family. L. 
SHAMBHU Naru v, DWARKA Das 524 
incurred by 











Dsbts 





- father Son, 

liability of 

In Hindu Lawin order to render a son liable for his 
father's debts, the creditor must prove the ex- 
istence of a debt due by the father, the mere ex- 
istence ofa decree againstthefather is not evidence 
against the son who was not a party to the suit in 
which the decree was obtained. L KASTURI Man 
v. Lassa ВАМ ў 


— .—— 





Family consisting of two branches— 
Loan by member of one branch, whether binding 
on family, : 

Where two branches of a family taken together 


' constitute a joint family, each one of them is liable 


. fora debt binding on the joint family, and the, pre- 
sumption is that the member of the. family. who 
insurs’s debt had authority to do во for joint family 

Pat Іхокв CHAND v. BIDYADHAR 

„PANDEY, 5 P. L. J. 744; 2 P. L. T, 111; (1921) Par. 
107: 282 


———— — — Father, as manager, right of, to 
alienate family property ~Necessity—Burden of 
proof. 


A father, ag manager of a joint Hindu family, 
has nota general right to dispose of joint family 
property by way of sale or mortgage. 
the money raised is used by him in some business 
by which he expectsto make more money. Where a 
‘mortgage of family property by a father is sought 
to be enforced, the burden lies heavily on the person 
seeking to enforce it, of proving the existence of 
legal necessity for the transaction. A GANGA 
Prasan v. Ram Sanur . wt in, . 68 
Manager, loan taken by, for benefit 
„ of family —Necessity—Presumption—Loan, previous, 

for necessity —Subsequent mortgage to re-pay loan, 

whether can be impeached. |. : 

Where the managing member of a Hindu joint fagi 
borrows money, and the loan has the effect of saving 
the family property and of removing the fear of 
disturbance likely to'be caused in the family business, 








Even though - 
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and there is nothingto indicate that the lender acted 
otherwise than in good faith, the existence of 
necessiby may be presumed. 

Where a previous loan by the manager of a Hindu 
joint family upon a promissory note is good and 
binding on the family, a subsequent mortgage in lieu 
of it cannot be impeached. О BALAK Ram v. Ram 
SUNDAR, 7 О. L. J, 580; 2 U, P.L. В. (J, gr 





Joint family—WMorigage—Necessity, 
proof Of—Morigagee in possession for 26 years 
without objection, effect of —~Acquiescence. 

In авшБоп a mortgage it was proved that the 
mortgage had been executet by the ancestors of the 
defendants to pay offa previous bond and that the 
mortgagee had been in possession of the mortgaged 
land for twenty-five years without objection by the 
defendants ; 


Held, that the conduct of the defendants amounted 
to acquiescence and that no further proof of 
necessity was, under the circumstances, required. 
Pat Ramu Оноурнну v. Так Онотонкт 387 


Mortgage of family property, when 
binding on family — Burden of proof. 

A mortgage of family property with the object of 
raising funds for the purchase of zemindari shares in 
2, village, such purchase being for the benefit of the 
family and not detrimental to its interests, is bind- 
ingon allthe members who belong to the family. 
In such a case itis not necessary for the mortgagee 
to prove that the money raised by the mortgage was 
actually applied towards the purchase of the gemin- 
даті. 16 is enough if he proves thata representation 
was made to him that the zemindari was to be 
purchased and that after reasonable enquiry he 
believed the representation to be true. 








Where a mortgage-deed of family property contains 
a recital of a previous mortgage and the object of 
the subsequent mortgage isto pay off the previous 
mortgage, the validity of which is admitted, both the 
previous and subsequent mortgages are binding on 
the family. А Tura RAM v, Toussi Rax, 18 А, 
L, J 699; 42 A, 559 3 


Property inherited by reversioner, 
nature of —Mortgage by father, when binding on 
sons—Pious obligation, nature of —Contingent obli- 
gation, whether can be repudiated, 

Under the Hindu Law property acquired by a 
reversioner by inheritance from a collateral is not 
joint family property, and in respect of such 
property the inheritor possesses an absolute power 
of disposal, and his sons and grandsons do not 
acquire any right in that property by birth so as to 
enable them to impeach a transfer thereof. 


A mortgage by a Hindu father cannot validly 
affect the joint family estate unless it is made for 
family necessity ог for the family benefit, or to pay 
an antecedent debt, either binding per se on the 
family by reason of its having been taken for family 
puxposes, or binding in consequence of the pios 
‘obligation on the sons, where ib exists, to pay the 
sgme if not tainted with immorality. 

Although, during the lifetime of a father there is 
no pious obligation on his son to pay his debts, there is 
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° 
nevertheless a contingent obligation on him to pay 


“ which he cannot repudiate unless he shows that the 


debt was taken for immoral purposes : so that if the 
joint family property has passed out of the family to 
pay off such an antecedent debt cither under а con- 
veyance executed bythe fathé or under à sale held 
in execution of a decree for tho father’s debt, the 
son cannot recover back the property unless he oan 
show that the obligation arising out of theantecedent 
debt was ofa character which he was not in any 
contingency liable to discharge. О Buarat SINGH 
v, BARSUTI SINGH, 7 O. L. J. 459, 23 О. О. 244 137 


- Joint family— Separation of one mem. 
ber — Presumption—Re-union—Burden of proof. 
When one co-parcener in a Hindu family separates 

from the others there is no presumption that the 

latter remain united, and an agreement among them 
to remain united or to re-unite must be proved like 
any other fact by the pergon who alleges it. L Nip 

KANTH v Jat GOPAL 696 

—À ‚ Beparation-— Presumption—Burden 





of proof. 

Where in the case of a joint Hindu family one 
party admits separation prior to the institution of 
the suit, the onus is still on the party who relies 
upon separation prior to the date of a certain trans- 
action to establish that the separation did tako 
place before the date of that transaction, Pat 
GOBIND PRASAD v. CBATTURBHUJ 482 


——— Maintenance—suit òy widow— 
Decree, proper—Contest between defendants, whether 
should be decided. 

Ina suit by a Hindu widow for maintenance 
against several persons in possession of the estate 
of her deceased husband, the proper decree to make 
is to direct payment of the amount of the main. 
tenance by any one or more defendants in posses- 
sion of the estate to the extent of the estate in his 
or her possession, on particular dates to be specified 
by the Court. 

In such a suit it isnot necessary to decide a contest 
between the defendants inter se au to who is legally 
entitled to the estate. А SARASUTI TEWARIN v. 
Nanpan, 18 A.L, J. 828; 2 U. P. 1. В. (А. 99 





Mitakshara —rnnpartible estate, nature 
of—Succession to such estates, rule of, 

The fact thata Raj is impartible does not maks it 
separate or self-acquired property. It may in fact 
beself-acquired or it may be family property of а joint 
undivided family. Ifthe latter, succession will be 
regulated according to the rule which obtains in an 
undivided joint family, so far as the selection of the 
persor entitled to succeed is concerned, i. e, he will 
be designated by survivorship, although then, accord. 
ing to the custom of impartibility, he will hold the 
Raj without the others sharing 1. Р С Bausaru 
Prasan SINGH v. Tey BALI Singa, 19А, L. J. 317; 
33 О. L. J. 868; 40 M. L. J, 387; (1921) М, W. N. 800; 
2530 W. N. 561, 2 Р.І. T, 257; 28 Box. L. R. 654; 43 
4.228; 8 U. P. L. R, «P. О.) 86; 29 M. L, T. 808 


534 








Joint family—Self-acquisitions — 
Partible and 4mpartible — property—Gaíns of 
science, when impartible—" Without detriment 


to father’s estate,” meaning of— Burden of proof. 
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„Та a joint Hindu family the rule is that the ac- 
quisitions of the members are joint property and 
partible. Gains of science. made, without any 
detriment fo the father's estate are, however, ex- 
cepted. . TEN ; 
It ‘wag originally sufficient to make such gains 
partible, that the earner had been maintained out 
of family funds during his education. This was 
later on narrowed down, first to the receipt of the 
education itself at the family expense, and later 
still education generally was narrowed to specialised 
education, which is now the basis of the rule. 
The burden of proving that the science was ac- 
quired without detriment to the family estate is on 
the acquirer, : 


. Jt is not necessary to make gains of science par- 
tible that they should result directly from the use 
of.‘joint family funds Nor does their partibility 
depend on causa рголіта; nbr is it negatived by the 
ntervention of the personal element of the individual 
co-parcener’s character. . 


Once ib is found that an unseparated member was 


‘originally equipped for the calling in which he made 


his gains by a special training at the expense of the 
patrimony, his: personal earnings and acquisitions 
remain partible throughout his life On the other 
hand, he.oan sever from the family at will on the 
footing of bringing his accumulations into hotchpot 
and without any liability as to future earn. 
ings. . 
In the present case the earnings of an Indian 
Civil Servant were held to be partible property and 
as such liable for the family debts, Р С Amar 
МАТН v. Firm. oy HUKAM Cuanp-Narav Mat, 19 
A.L. Т. 249: 40 M. Ј. 827: -2 РТ. T. 208 3 L. 40; 
83 C. L J. 8560; 79 M L T.258,(1921) M. W N.176; 
25 C. W. N. 681, 8 U, P. L. R. (P, C.) 12; 28 Bom, L. R. 
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Mitakshara— Succession — Adopted 
son, whether can succeed —collaterally —Sister, 


whether heir — Paternal uncle's daughter's son, whether 

bandhu. 

Where the adoption of a person has поё been in the 
Dattaka form, he cannot, under the Mitakshara, 
succeed collaterally in the family. of his adoptive 


- father. 


Under the Mitakshara, a sister has no right of 
succession to the estate of her deceased brother. 
Under the Hindu Law, a paterual unole's daughter's: 
воп із а bandhu. L, Tiata Кам v. Kanan Devi, 
1 L. 588 101 


Succession—Bandhus, rule оў 
succession as between different classes of —Mother's 
paternal aunt’s son, whether to` be preferred to 
mother's sester's grandson —"Sons", whether include 
grandsons. 








Inthe Mistakshara System bundhus are of three’ 


kinds: related to the person himself, atma bandhus, 
to his father, pitri bandhus, or to his mother, matri 
bandhus, ‘The right of succession among these 
three classes is governed by the propinquity of the 
class, по pitri bandhu succeeds until the. class of 
айпа bandhus is exhausted and no matri, bandhu 
succeeds until the classes of atma bandhus and 
pitri bandhus are exhausted, 
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. Theruleis not dependent on individual propin- 
quity or on the efficacy of offerings to a deceased 
person. A bandhu must, in order to be heritable in a 
female line, fall within the “fifth degrep from the 
common male ancestor, and must be зо related to 
the deceased person that they were muthally sapindas 
of one another : but if these conditionsiare satisfied 
the rule takes effect. For instance, a mother’s 
sister’s grandson, being an atma bandhu, would 
succeed in preference to a mother's paternal aunt's 
son being a matri bandhu . 

The word “sons” in Mistakshara, ТТ, (1) 6 includes 
“grandsons.” PC Anıt Narayan SINGH. |MAHABIR 
Prasad Tiwari 40 М. L. J. 270; (1921) M. W., 
N. 16 ; 19 A L.J, 203: 2 P. L. T. 97; 83 C. L- J. 263; 
29 M. L., T. 240, 6 P. L J. 140 23 Bom. L. R. 622; 25 
О. W. N. 842; 141. W. 20^. - ў 251. 
Partition — Partition-deed — Gift — 

Defeasance clause, validity оў. - ' 

The principle that an estate once vested cannot 
bé divestedis not recognised as a general rule of 
Hindu Law, even of the Hindu Law of Succession, 
Therefore, a defeasance clause in a partition-deed of 
an estate that, if a particular event shall happen,—in 
this case a default in making certain payments,—the 
interest of the defaulter shall pass to another person, 
isnot repugnant to any principle of Hindu Law, 
М Keisanaswamr Aryan v. APPAVIER, 39 М; L.J, 
498; (1920) M. W. N. 691; 12 L. W. 519; -8 M. L. T, 
430 802 


- Religious endowment—Mahant, 
position and powers of—Pronami, whether personal 
property of Mahant—Residence of Mahant—Cost of 
up-keep, whether to be borne by endowment, 

The pronami offered by the faithful to the Mahant 
of a Hindu’ religious endowment is the -personal 
property of the Mahant and is no part of the income 
of.the endowment, 

There is a fundamental distinction between the 
offerings made to the deity and the offerings made to 
thé Mahant personally. If offerings are made to the 
deity, they belong to the endowment and must be 
applied by the Mahant for the purposes of the 
endowment ; on the other hand, if offerings are made. 
by the faithful to the Mahant peisonally, they do 
not become merged in the income of the endowment, 

Whether a particular offering is made to tho deity 
or to iho-Muhant personally, depends upon the 
intention of tho faithful devosee and no inflexible rule 
can be formulated, norcan any general test be presorib- 
ed, for determining whether on a particular occasion 
the offering was made to the deity ог to the Mahant 
personally. ` 

Where by а consent order the pronamt, or personal 
offering to the Mahant of a religious endowment, is, 
not to be treated as part of the income of the endow- 
ment, that order is binding on the parties so long as 
it stands. . 

The dwelling-house of a Mahant, being part and 
parcelofa religious endowment, must be main- 
tained in suitable condition as the proper residence. 
of'the spiritual head of the: endowment, out of she 
income .of the endowment. © Комор Ban v 
TRIPURA CHARAN 454., 


—— ——- Reversioner, presumptive, position of 
— Esioppel against claim to property alienated when 
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veversioner himself was party to transaction—Suit for 
possession Cause of action, accrual of. 
A presumptive reversioner, whose interest in an 
estate is noshingbetter than a spessuccessionis cannot 
; deal with such an interest so as to pass any title to a 
transferee, but if he joins in an alienation of the 
estate and has the full benefit of the transaction, he 
is estopped, when the reversion falls to him, from 
claiming the same property on the ground that at 
the time af the alienation he could not pass any title 
in the property. М SHUNMUGHA VELAYUDHAM 
Curtry: КОҮАРРА CHertiar, (1920, М. W. Noe 


. 
Succession—Step-son, whether can 





succeed. 

Under the Mayuka and Mitakshara systems of 
“Hindu Law succession to stridhan is confined to the 
issue of the female who hasthe stridhan, consequently 
“a step-son has no legal claim to stridhan property. 
S LALSING Munsina v. GIRDHARIDAS, 14 S. L, B. 224 
i 263 
Stridhan-~ Son and grandson— 

Stridhan, non-techincal, successicn to—Succession, 

rule of, obtaining in Bombay applicable to Sind. 

Where a Hindu female succeeds by inheritance 
to the estate of her father, she takes an absolute 
estate, and on her death, the estate devolves on her 
son in preference toa grandson of а pre-deceased 
son 

The non-techincal stridhan of a Hindu female 
governed by the Vyavahara Mayukha descends to her 
gon in preference to her son's son, 

Where a rule of succession among Hindus has 
been declared to be of general authority in the 
Bombay Presidency, it should be held to be tbe rule 
also in Sind except where an invariable and 
‘ancient special usage is allegéd and proved by him 
who avers it. S DowrnaTRAM v. NARAINDAS, 14 S. 
L. R. 221 92 





Surrender— Widow, surrender by, in 
favour of co-widow, whether accelerates succession. 
Where a widow surrenders her interest in her 

husband's estate in favour of а co-widow, such 

surrender has nob the effect of accelerating the 
succession of the male reversioners of the deceased. 

М MUTHIYALU ( HENGAPPA v. BURADA GUNTA, 49 M. 

L J. 667; 12 L. W. 656; 28 M. L T. 272; 48 M. 855; 

(1921) М W. N. 29 135 

Survivorship—L£aclusion оў co- 
parcener—-Eacluded co-parcener, right of, to succeed 
by survivorship—Survivorship, rule of, incidents of. 

A member of an undivided family, who has been 
excluded from the enjoyment of the joint pro- 
perty forthe statutory period, is not entitled, «n 
the death of any undivided co-parcener having no 
direct heirsto represent him, to succeed with the 
other co-parceners by right ofsurvivorship to the 
share of such deceased co-parcener, because the 
right of survivorship is incident to the right of joint 
possession and enjoyment of the estate with the 
others who are jointly entitled, and cannot oxist 
separately when the right of joint possession and 
enjoyment has been lost. М lvarury ATCHANMA 
y- IVATURY РАРЈАН, (0970 М. Ж. №,76 ; 40 M. І, 1, 
By 3L. W. 407: 44 М 131 583 
Temple--Aenation by Mahant —Aliener, 
duty of— Necessity, proof of —Burden of proof. 
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A mortgage of trust property by the Mahant of a 
Hindu shrine effected after the creditor had satisfied 
himself as to the existence and nature of valid 
necessity for the loun, is enforceable against tho 
property mortgaged. . * 

The creditor is not bound to show that the money 
was actually applied for the purpose for which it was 
borrowed. О Durca BHARTHI v. NAGRSAWAR Natu, 


.28 О, С. 820 


Widow, 
Burden of proof, 
Where а widow purports to alienate a portion of 

her husband's property in order to meet expenses 

of litigation incurred for the protection of the estate 
against a hostile attack, necessity is not established 
unless it is proved that at the time the money was 
actually advanced there was no money in the coffer 
sufficient for the protection оѓ the estate, and it is 
for the creditor to establish that there were no funds 
inthe hands of the widow sufficient for the protec- 
tion of the estate against the hostile attack, 

Pat Narain SINGH v. SARJUG SINGH 486 

———— . , alienation by —Necessity, pi oof of — 
Independent advice, whether necessary—Eapenses 
incurred, in proper management, whether binding on 
reversioners ' 

Whena debt is incurred by a Hindu widow who isa 
pardanashin lady, and the necessity for the loan is 
established and it is further established that 
the creditor made due enquiries about the 
necessity, it is not necessary for the oreditor to show 
that the lady, in entering into the transaction, had 
independent advice. 

A Hindu widow is entitled to incur expenses 
necessary to the well being of the estate and to 
borrow money for this purpose and such debts are 
binding on the reversioners. Pat Hanna KisHUN 
v JAG Sanu, 8 U. P. L. В. (Par.) 14 173 
, position of— Alienation by widow, 

whether void or voidable—Hlection by reversionary 

heir to treat alienation as nullity, what constitutes— 

Steps to avoid alienation, whether must be taken 

before suit. 

A Hincu widow is not a tenant for life, but is 
the owner of her husband’s property, subject to 
certain restrictions on alienation and subject to its 
devolving upon her husband’s heirs upon her death. 
Her alienation is uot, therefore, absolutely void, 
but is prima facie voidable at the election of the 
reversionary heir. The institution of a suit by the 
reversionary heir for possession shows his election 
to treat the alienation asa nullity, and in such a 
suit it is neither necessary for him to ask for a 
declaration that the alienation із inoperative, nor 
is it essential that he should take steps, before 
the institution of the suit to avoid the alienation, 
C SuLIN Монлх BANnERJEE v RAJ KRISHNA GHOSH, 
83 C. L J. 193; 26 С. W, N. 420 826 
et , transfer bySwithout written instru- 

ment- Reversioner, sutt by, for declaratory relief, 

whether maintainable—Declaration, whether should 
be granted. 

In the case uf a mere transfer of possession on the 
part of a Hindu widow without a written instrum&nt, 
a reversioner should not be given a declaratory 
decree, aud, іп апу case, not unless there із *cogent 
evidence that the conduct and declarations accom, 


alienation — by-—Nocessity— 
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panying the transfer clearly constitute au injury 
und itis necessary to perpetuate testimony in favour 
of such reversioner, The reversioner has no such 
marketable title which can be depreciated by such 
acts, N "UzaRIA v, @osHANLAL, 16 N. L, Е, 208 
343 

— — WITT, construction of—Donce, estule taken 

by—Gift over, validity of. 

The Will of à Hindu testator contained the .follow- 


ingolause:—" My wife will be the owner of this house. 


She will be at liberty to alienate it or dispose it of 


‘according to her wishes, None of my descendants will 


have any concern with ib during her lifetime. Ifmy 
wife does nob give or alienate it to апу person, it will 
remain the joint property of my grandsons”: 

Held, (t) that the widow obtained an absolute 


:e&tate in the house under the Will; 


(2, that the gift overin favour of the ТИТИ 
was null and void. : 


In interpreting a Will the whole of it must be read, 


its language must receive its literal construction, its 


„wording must be construed in its plain ordinary 
-meaning in its plain and obvious sense, no portion of 


it should be treated as redundant aud contradictory 
and the ambitions and wishes of the testator with 
respect to the devolution of his property must be taken 
into consideration. 


; The word ‘malik’ implies ‘absolute ownership’ 


„unless there is anything in the context or surround- 


ing ciroumatances to qualify such meaning, and it is 
not so qualified by the fact that the donee is a widow, 

If an estate is given in terms which confer an 
absolute estate to a named donee, and, then further 
interests are given merely after or on the termina- 
tion of that donee's interest, and not in defeasance 
of it, his absolute interest is not cat down and the 
further interests fail. 

When an absolute interesi has been given to the 
first taker, followed by a gift over of what may not 
be required by him, the gift over, though couched 
iu the most direct and precise words, is void for 
nocertainty. L, Monan Lar v, NIRANJAN Das 619 
Hundi, tnvalid—Endorser, whether estopped from 

2 denying validity — Paper Currency Act (П of 1910), 
ә. 8.26, 

Inasmuch as by virtue of section 26 of the Paper 
Currency Act, a hundi made payable to bearer on 
demand is invalid, the endorser of such.a hundi is 
not estopped from. denying its validity on this ground 
as against his endorsee. (Vl ALAGAPPA CHETTY v. 
ALAGAPPA CHETTIAR, 89 M. L. J. 573; 44 M S 

0 


<, suit on—Hundi mot properly - stamped— 


~ 





Plaintiff, whether . can ЕА on proof оў oriyinal 


. consideration. 

When a cause of action for money is once complete 
in itself, whether for goods sold, or for money lent 
or for any other claim, and the debtor then gives 2 
bill or note to the creditor for payment of the money 
at a future time, the creditor, if the ЫП or- note is 
not paid at maturity, may always, as a rule, sue for 
the original consideration, provided that he has not 
endorsed or lost or parted with the bill or note 
undér such circumstances as to make the debtor 
linble upon it to some. third person. - Pat Ram 


Napain бант v. LACHMI Prasap,Sayu, 2 P, L. Т. 323- 
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Inam —Enfranchisement of Inam grants, effect of 
Minerals, right to, whether passes—-Madras En 
franchised Inams Act (IV of 1862)—-Madras Inam 
Act (VIII of 18°9)—Title-deeds granted by Inam 
Commissioner, effect of — Grant, construction of. 

Ап inam grant may be no more than an assign- 
ment of revenue, and even where it is or includes 
п grant of land, what interest in the land passes must 
depend on the "languago of the instrument and the 
circumstances of the casc. 

Without apt words such a granb does not pass 
tho right to minerals. 

Title-deeds issued by the Inam Commissioner in 
Madras can confer no higher title than was огіріпа1- 
ly granted; they сапр vest in the Inamdarsa 
subject-matter not already belonging to them, 

The fact that the Madras Goverument iu its 
standing orders at one time disclaimed the mineral 
rights in enfranchised inam lands does not preclude 
the Secretary of State from claiming those rights. 
P C SECRETARY or STATE FOR INDIA v SRINIVASA 
OHARIAR; 40 M. L. J, 262; (1921) M. W. N,.11H 
29 M. L. Т. 181; 19 A L J, 2534 820. L. J 280; - 
13 L. W. 592; 44 M. 42*; 25 C. W, N. 818 230 


Income Tax Act (УП of 1518), ss. 5 
(iv), 1 1— Royalties, whether profits of business— 
Amount ‘paid as cesses, whether to be deducted in 
assessing income—Income, meaning of. 

The owner of a coal mine receiving royalty upon 
coal is not а person earning profits from a business, 
Ilis income falls under section 6 (vi , Income Tax 
Act, ав an income derived from other sources and 
should be computed in accordance with the provisions 
of section 11 of the Act Jn assessing -such income 
no deduction can be made in respect of the amouné 
paid as ceases, 

The term “income” may be described as the 
annual ог periodical yield in money or reducible Ёо 
а money-vulue arising from the use.of real or personal 
property or from labour or services rendered; but in 
some cases, е 9, income derived from house property, 
the yield must be taken as the bona fide annual value, 
and not necessarily as the actual yield. Pat Jyorr 
Prasap б:кєн Юко, In the matter of, 6 P. DL. J. 6; 





2 P. L, T, 188: (1921) Paz. 81 357 
S. 51. See Excess Prorits Dury Аст, 
Son. II, Cr. (1» £64 


Indemnity-Dbond — Covenant to pay —Sale of 
specific property im case of failure to pay— 
Mortgage, whether created— Priority, over inter. 
mediate mortgages. 

An indemnity-bond executed by a vendor of. 
immoveable property in favour of the vendee which 
covenants for the payment of compensation to the 
latter if he is deprived of possession, and which 
provides for the sale of certain specific property to 
secure the payment of compensation, is sufficient for . 
the creation of a mortgage in respect of the property’ 
so specified, and such mortgage has priority over 
intermediate mortgages created at a time -when 
there was no debt owing by the vendor to the vendee. 
ЇЙ NARAYANASAMY Rao v. RAMASAMY NAICKER, 12 
LW. 674 
Insolvency - - Bankrupt, undischarged, after.’ 

acquired property of, title to—Stranger, right of, Фе, 

dispute. 

‘Itis not open to a stranger to dispute, as apis 
an undiseharged bankrupt, his title to aftor-aoguir- 
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ed property, without alleging and proving that the. 


Official Assignee has intervened. © DASARATAY 
SINHA v. MéHaxMULYA Авн, 47 О. 981 977 


Property alleged by creditor to belong to 
insolvent-—Possession taken by Receiver—Suit by 
actual owner against creditor for damages, whether 

. masntainable. 


At the iastance of a creditor of an insolvent certain 
property Which the creditor alleged belonged to the 
insolvent was taken possession of by the Receiver, but 
upon an objection by the real owner, the property 
was restored to him. The owner of the property 
then broughtthe present suit against the creditor 
for damages for wrongful seizure: 

Held, that the suit was maintainable, -and that it 
was nob necessary to sue the Receiver. A BINDA 
PERSHAD v. Вам CHANDER, 19 А. L. J. 277; 8 U "P. L. 
R. (A.) 42 82I 


Interest, excessive rate of, whether recoverable. 

“A mere finding that the rate of interest in a 
mortgage-bond is excessive is not sufficient reason for 
refusing the plaintiff interest at the rate embodied in 
the contract. © DINESH CHANDRA SHAHA v. SAFER 
ALI MANDAL 








Rate stipulated in mortgage-bond eacessive— 

Hardship, whether grownd for disallowing rate. 

In the absence of any evidence to show that a 
money-lender has unduly taken advantage of his 
position, mere hardship would not justify a Court 
in disallowing the rate of interest stipulated in a 
mortgage-bond, even when the transaction ap- 
pears to be undoubtedly improvident. © Марии 
MANGAL SADHU v, GOUR SUNDAR SWARNAKAR 733 


Interest Act (XXXII of 1839), S. i— 
Contract for payment for-work within reasonable 
time after inspection and approval—Tender of bill 
on completion of work—Interest, clam, jor, from 
date of tender. 

Under the terms of а building contrat it was 
stipulated that defendant was to pay plaintiff for 
work done by the letter within a reasonable time 
after inspection and approval by the defendant. 
The plaintiff tendered his bill immediately on com- 
pletion of the work and claimed interest from the 
date of tender : 

Held, (1) that interest could not be claimed under 
the Interest Act as there was no provision for the 
payment of a sum certain or for the paymentof such 
sum оп а certain day ; 

(2) that the claim for interest was not covered by 
the proviso to the Act. Mi RAJAH or Pirrarur v. 
BALLAPRAGADA PALLAMBAJU, 12 L, W. 587; (1920) 
M. W. N. 717; 40 M, L. J. 18 353 


S. I—Cini Procedure Code (Act V of 

1908), = 34—Unliquidated damages, suit for— 

Interest, pendente lite, whether can be claimed. 

In a suit for the recovery of money representing 
Ње" depreciation in the value of goods supplied 
interest cannot be claimed during the pendency of 
the suit, as the amount claimed is not a “debt” nor a 

e ‘sum certain" within the meaning of section і of the 
Interest Act, butis unliquidated damages, and interest 
does not run on such damages. С J.W. OnmwDsoN 
v. GANESH Das HARI Bux, 32 C, 1, J. 239 283 
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e 
Itmam, what it роті? Талик, meaning of— 

Tenure, transferability of—Marfatdari receipts, 

whether proof of non-transferability—Grant of tenure 

for indefinite period, nature of. 

As applied to a tenure in the permanently 
settled parts of Chittagong, the word “itmam” 
primarily imports a permanent, heritable and trans- 
ferable tenure. 

A talug is prima facie & permanent tenure and is 
transferable, 

The fact that rent receipts are granted "marfat- 
dari” in the name of an original grantee is nob con- 
clusive to show that the tenure is not transferable. 

A grant made to a man for an indefinito period 
enures, generally speaking, for his lifetime, and 
pas'es no interest to his heirs, unless there are 
some words showing an intention to grant an 
hereditary interest. С JoaEksg OHANDRA Roy v, 
MAKBUL ALI, 47 C 979; 25 O. W. N. 867 984 
Judgments i» previous suits not inter partes, 

admissibility of —Evidence Act (I of 1872),5 18, 

Where a party sets up a particular right judgments 
not inter partes in previous cases in which a similar 
right was asserted, are admissiblein evidence under 
section 18 of the Evidence Act U PBR Katto 
Mısır v. BHAGWATI SINGH, 2 U.P. L. В. (B Rae 


Jurisdiction—Decree passed without jurisdic. 
tion, uhether nullity—Accounts, suit for—Prelimi- 
nary decree—Suit, transfer of, to higher Court— 
Court, whether can ignore preliminary decree. 

A decree passed without jurisdiction is not a 
nullity but may be set aside by appeal or revision ; 
till it is so set aside, it is good, whatever the defect 
of jurisdiction may have been, 

Plaintiff asked for a rendition of accounts and 
valued his suit at Rs 13^. -The Munsif dismissed 
the suit. On appeal the District Judge passed a 
preliminary decree and remanded the suit to the 
Munsif for taking accounts. The latter, finding that 
&sum beyond his pecuniary jurisdiction was dis- 
closed by the accountas being due to the plaintiff, 
transferred the case to the Subordinate Judge, who 
ignored the District Judge’s decree and ordered the 
case to be tried de novo : 

Held, (1 that all proceedings taken on the valua- 
tion furnished by the plaintiff were taken with 
jurisdiction ; 

(2; that the Subordinate Judge, in any case, could 
not ignore the decree of the District Judge ; 

(3; that the Subordinate Judge must, therefore, 
take as his starting point the preliminary decree 
passed by the District Judge. L КАМЛІ Lat v. 
Busan Lan 352 


Jurisdiction of Civil Court—Partition 
of dwelling-house. 

A Civil Court has jurisdiction to partition a 
dwelling-house situate in a village along with its 
chabutra, as the latter is only an appurtenance to the 
dwelling-house, and as no question of the division of 
a ground-site at all arises in the case. ©) TAJAMMUL 
Husain о BANDE Raza, 7 O. L.J 638; 23 O С. 281 

433 


Jurisdiction of Civil and Revenue 
Courts—Additional sum agreed to be paid by 
tenant, suit for, cognisance of. 

A suit to recover any additional sum which a 
tenant agrees to pay for his use and occupation 
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Jurisdiction ofeCivi] апа Revenue 

Courts- concld 
of land is cognizable by a Civil and not a Rent Court. 
U РВВ MAHARAT v. ABDULLA, 2 U. P. І, R. 
(B.R)94 — . |^. 255 
р Ejectment—Tenants, dispute between—Proce- 
dure, proper. Ф. 

' The Civil Court has jurisdiction to eject а tres- 
passer, but the mere denial by a sub-tenant of his 
tenancy does not make him a trespasser. 

Where ina suit for ejectment the defendant is 
described as m sub-tenant, and he denies the sub- 
tenancy and practically sets up that he is the tenant- 
in-chief, it is open to either of the parties to seok in 
the Civil Court a declaration that he is the tenant- 
in-chief, as that Courtis Ње proper Court to try all 
disputes between rival claimants to a tenancy, and 
if, in such a suit the Court finds that the defendant 
is а sub-tenant, it ought not to decree possession and 
damages ; the proper decree is fora declaration that 
the plaintiff is entitled to hold as tennant-in-chief. 
A HanBaRAN LAL v. NAURANGI Kuxwan,2 О.Р, І, 
R. (A) 892 | 613 
: Rent-free grantee, suit by, to recover rent 
. wrongly realised by zemindar, whether cognisable by 

Civil Court—Question of status of plaintiff. 

A suit by a rent-free grantee to recover the 
ginount of rent wrongfully realised by the zemindar 
is cognisable by a Civil Court, even though it is 
necessary insuch asuit forthe Court to decide the 
question of the status of the plaintiff in relation to 
the land in question А бахт Prasap v. BAHADUR 
Sixen, 2 U. P. L. В, (A) 416; 19 А.І, J, 13,4 m 








40 
jurisdiction of Revenue Court- 
Tenant, stalus of—Question raised, in Revenue Court 
— Qourt, duty of. , | $ 
Where the question of the statas of atenant is raised 
before a Revenue Court, that Court must decide what 
the tenant’s status is or decide that he has pruna facie 
under-proprietary rights, in which case either party 
must go to the Civil Court for a decision on the 
question of under-proprietary title. U P BR 
MukHTAR-UL-HUDA v. BAkHTAWAR Kuasw,7 О. L. J, 
(B R.: 669 3 
Land Acquisition Act (1 of 1894), 
55. 11, 12—Acquisition of land for purposes of 
quarrying — Compensation, method of assessing, 
Where & piece of land is compulsorily acquired for 
quarrying purposes its special adaptability for 
quarrying is an element for consideratien in fixing 
the amount of compensation, and the basis for 
calculating the amount to be awarded is the present 
value of what might be expected to be realized in 
the futuro, ЇЙ BaoHuNATRA Rao v. SECRETARY OF 
STATS ғов INDIA, 89 М, L. J. 623; :1920) M. W. N. 
159, 26 M. L, T. 397; 18 L. W. 11:44 М 261 187 
: ss. 16, ЗІ, 47—Citv of Bombay 
- Municipal Act (11 of 1888), s. 91—Acquisition of 
land bu Government on behalf of Municipal, Com- 
` missioner of Bombay®-Land when vests in Commis. 
sioner—Monthly tenancy, whether determined— 
“Vest”, meaning of—Procedure—Bombay Rent (War 
Restriction) Act (IL of 1918), s. 9, applicability 
. of, to land acquired under the Land Acquisition 
t. 
ЕА interest of a monthly tenant in property which 
ja being” acquired under the Land Acquisition Act 
comes to an end when the property vests in the 
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‘instead of in the Government and, 


- for public purposes. 
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Collector under section 16 of the Act. The effect of 
the acquisition and the resultant vesting is equally 
effective and complete in the case bf acquisition 
undertaken by Government on the app]iantion of the 
Commissioner under section 91 of the City of 
Bombay Municipal Act. 

The vesting contemplated by section 91 of the City 
of Bombay Municipal Act із such as would result 
under the Land Acquisition Act. 

Section 91 of the City of Eombay Munjcipal Act 
pro tanto modifies the provisions in the Land 
Acquisition Act s> as to vest the property in the 
Corperation on payment pf compensation awarded, 
therefore, no 
transfer from Government to the Corporation is 
needed. М . - 

The provisions of section 3! of the Land Acquisition 
Act do not apply in the case of acquisitions made by 
virtue of the provisiuns of section 91 of the City of 
Bombay Municipal Act and payment of the com. 
pensation amount bythe Commissioner is enough, 

The Crown із not bound by the provisions of any 
Act unless directly or by necessary implication 
referred totherein, and for this purpose the -Crown 
means not only the King but also Officers of State 
acting on behalf ofthe U10wn in discharge of their 
executive duties. The provisions of the Bombay 
Rent Act, therefore, cannot affect the rights and 
powers of Government and their Officers under the 
Land Acquisition Act. 

The Bombay Rent Act was not intended to apply 
to premises acquired under the Land Acquisition Aot 
The whole object of such an 
acquisition is to get the land immediately for useful 
public purposes and it would be defeating that object 
to lay down that the public body acquiring the land 
ig not entitled to immediate possession. The general 
provisions of the Rent Aot cannot be held by 
implication to repeal and override particular and 
special enactments like the Land Acquisition Act 
and the Municipal Act. B Bomsay MUNICIPALITY v. 
М. Damopar Bros, 28 Box L R. 36; 45 B, 725 571 


Landlord and tenant—dAcceptance by 
landlord of reduced rent for long time, whether 
conclusive to show that stipulation for payment 
of full rent was not intended to be acted upon. 

The fact that the landlord has received rent for 
a long time at a rate lower than that stipulated 
for in a kabuliyat, is not conclusive to show that 
the stipulation in the kabuliyat as to the payment 
of the full rent by the tenant was never intended 
to be acted upon, or that there was a waiver of that 
stipulation. C Gornak BEHARI BHOWMIK о MANINDRA 
OHANDRA NANDI 
Ejectment— Joint holding - Partition pro, 

ceedings pending—One proprietor, whether can sue 

for ejectment, 

16 is not open to one of two recorded proprietors 
of a holding in respect -of which proceedings in 
partition are pending to maintain a suit against a 
tenant, for ejectment. U PB R Darro SINGH v. 
Ram Das, 8 U P.L. В. (B. R.) 97 26 
Ejectment—Notice, cancellation of—Prima 
facie proof of under.proprietary rights . 

Ina suit to contest a notice of ejectment, the 
Court ought to cancel the notice on the tenant pro. 
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ducing prima facie evidence that he holds on an 
under-proprietary tenure. U P B К Kanu Misi 
v. BHAGWATI SinGH, 2 U. Р. L. R. (В. В.) 81 [42 


Effcimont—Tenant permitted by landlord 
to continue, after termination of lease—Landlord, 
"right of, to eject, 

A landlord who permits his tenant to hold on after 
expiration of the term of the lease is not thereby 
precluded from ejecting the tenant U PBR 
Covrt ore Warps, AJODHYA ESTATE v. HAGHUBAR 
бхон, 7 O. L. J. (B. В,' 667 


— Grove—Portion of land denuded of trees— 
Land, character of; whether affected —Re-entry, right 
of, whether comes into ecistence. 

The mere fact that a portion of a grove has become 
denuded of trees is not «sufficient to deprive the land 
of its character of a grove, so as to give the Zemin- 
dar the right of re-entry in respect of the land as 
a whole, or in respect of any portion of it or toa 
declaration that the land is no longer grove land. A 
Cuoxuey Lat v, BEHARI LAL, 18 A. L. J. 820, 2 U. P. 
L. R. (A) 292 . 115 
Kabuliyat, provision in, jor payment of 

increased rent on land being measured — Increased 

rent, date from which recoverable. 

Where a kabuliyat provides for the payment of 
increased rent on the measurement of the land 
leased, such increased rent can only be claimed 
from the timethe land is measured, and not from 
any anterior date. С JATINDRANATH CHOWDHURY v. 
AJODHAYA NATH NANDI 
Leuse—Breach of covemant— Right of re-entry 

— Waiver. 

A right to re enter for breach of a covenant in 
a lease is waived by the lessors binging an 
action for rent accruing subsequently to the breach 
with knowledge of its existence. Pat 1 LEWHELLIN 














v. ALI ASGAR 4.76. 





Occupancy holding—Rent, payment of, by 
tenant for himself and deceased  brother—Lump 
receipt granted by landlord—Receipt, whether 
admission of tenant’s succession to brother's holding. 
The fact that a Zemindar gives а lump receipt for 

rent paid by a tenant for his occupancy holding as 

well as for rent on account of his brother's holding 
subsequent to the latter’s death, is not tantamount to 
an admission by the landlord that the tenant has 
succeeded to his deceased brother’s holding as 
occupancy tenant. U PBR Вноорл v, Murari 

Laz, 2 U. P.L. В iB. R) 83 219 

Rent—Tenant holding cultivated and wn. 
cultivated land.—Ejectment from cultivated portion 
Беті payable for remainder, 

A tenant who holds both cultivated and unculti. 
vated land—the latter under a grove-tenure—at a 
certain rental, and who is ejected from the cultivated 
portion, is liable to pay proportionate rent for the 
remainder. © THAKURAIN GIRRAJ KUNWAR v. 
OHANDRA SEKHAR, 7 О. L.J. 657; 20. P.L. (J C.) 
198 , 462 
Tenancy, transferable, proof of. s 

Ina suit for possession by the landlord against 
the transferee of а tenancy which was created 
leefore the passing of the Transfer of Property Aob 
and®was not for the purpose of residence, the de. 
fendant must establish that the tenancy was 
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transferable under the lawas it stood atthe time 
of its inception. The fact that itis heritable does 
not make it transferable in the absence of a 
custom to the contrary or an express contract to 
that effect. С Surin Momay BANERJEE v Bags 
KRISHNA Guosm, 38 О. L, J. 192; 26 О, W.N 420 
: 826 
Tenant, whether can acquire miras* rights by 
adverse  possession—Mortgage——Tenant, possession 
of, whether can be adverse against landlord during 
continuance of mortgage, 

A tenant can set up against his landlord a claim 
to hold under more favourable terms of tenancy than 
those which the landlord is prepared to concede, 
and he can acquire such rights by prescription. 

Where, however, the landlord has mortgaged his 
interest in the land, the possession of the tenant 
cannot be adverse to the landlord till the mortgage 
is redeemed. В Олтаваь Buav RAJMANE о KRISHNA 
MALHARI SEINDE, 23 Bom, І, R.119;45 В 661 913 


Trees, property in—“Timber,” meaning of— 

Bamboo trees, whether timber, 

In the absence ofa custom to the contrary, the 
property in trees or in that which is likely to become 
timber, is in the landlord, and the property in bushes 
in the tenant, 

By the term “timber” is meant properly such trees 
only as are fitto be used in building and repairing 
houses, Bamboo trees fall, therefore, under the 
category of timber, Pat RANESHWAR SINGH v, 
BAsUDEVA SINGH, 6Р. 1, J. 127 521 


Lease—Assignment of lease ~ Assignee, liability of, 
covenants, extent of, 

No action of covenant will lie against an assignee 
of a lessee except for breaches of covenant ovourring 
while he isassignee. Pat Вноречрвл Nata Bost 
v Amt Prasan Sinan, 2P, L, T, 176; 8 U. P. L. В. 
(Par) 8; (1921) Par 74 297 


Covenant for renewal at option of lessee 

Rule against perpetuities, whether applies— Covenant, 

whether enforcible-—Irans|er of Property Act (IV of 

1882), 8. 14. 

A covenant in a lease to renew from timo to time 
at the option of the lessee is а covenant running with 
the land and is not subject to any rule against per- 
petuities, and is enforcible if the intention in that 
behalf is clearly shown, M TzerLLicHERRY Picat 
NAIDU v. JAFFERSON, 12 L, W. 670; (1921) M. W. N. 31; 
44 M. 280; 41 M, L. J. 94 591 

Lessee continuing in possession for more 
than 12 years, status of — Adverse possessionLimitas 
tion. 

Where a person holds a village under a lease 
continuously for more than 12 years paying the 
rent stipulated and not sharing the profits of the 
village with the lessor or his co-sharers he acquires 
the limited interest of perpetmal lessee under the 
lease by force of adverse possession. His taking 
possession under the lease operates asa complete 
ouster of not only the grantor but of every other 
co-sharer of his, the possession of the lessee being 
adverse against them all, and limitation for a shit 
to deprive him of possession runs from the date of 
such possession, Ө Fazan Hag v Regawa Квахам, 
7 0. L, J, 622 d 
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Legal Practitioners Act (XVIII of 
1879), S. 36—a der. deciftring person to be a 
tout ~ Authority by whom such order to be made. 
An order under section 36 of the Legal FPraoti- 

tioners Act, declaring a person to be a tous, made by 

а Disttict Magistrate upon evidence recorded by а 

Subordinate Magistrate is nota valid order. Such an 

order сап only be made by the authority mentioned 

in the section upon evidence recorded by itself.. C 

NAFAR'OBANDRA Dome, In the matter of, 24 О. W. N. 


“1074; 22°08 L. J. 20) 


.Letters Patent (Bom.),ss. 15, 36,44 
—Civil Procedure Code (Act V of 1908), ss. 4, 98 
— Procedure —Letiers Patent Appeal —Special form 
of procedure, whether affected by s, 98 —Costs. ` 
, Section 36 of the Letters Patent of Bombay pre- 
soribes a special form of procedure, by which, if the 
Judges hearing an appealare equally divided, the 
opinion of the Senior Judge prevails, ^ 
The provisions of this section are rob controlled by 
section 98 of the Code of Civil Procedure, which 
provides for a reference of the point in dispute to 
one or more other Judges 
- In this case the Board, having all the materials 
before them, were willing to decide the. question at 
‘issue, but the appellant would not consent to this 
being done. The Board in consequence reserved the 
costs of the appeal and all other costs since the error 
of procedure occurred, and intimated that the 
appellant -might-be made to pay these even if 
ulimately successful. P C Baamas Snivpas v. Rat 
Guras, 40 M. J. L. 519; Z6 О. W. N. 605; 33 C. L. J. 
A488; `9 A. L, J. 405; 23 Box. L; R 7623; 3 U P.L. 
В (P. 0.) 22; 14 L. W. 7; (1921) M. W. N. 495; 29 M, 
L. Т. 8:0; 45 B. 718, à 822 
(Cal.), cls. 13, 15-—Appeal —Order 
of Single Judge of Bighi Court transferring, 
suit, nature of—Order, whether appeatuble. | 
An order made by a Single Judge of the High 
Qour& under clause 13 of the Letters Patent, trans- 
ferring a suit from the Calcutta Small Cause Court 
to the High Court for trial, is not a judgment 
within the meaning of clause 15 of the Lettors 





Patent, and is consequently not appealable. с 
KHATIZAN v. BONAIRAM DaunavBAM, 47 O. ons 





cl. 15. See Су, PnocgDusE Cops, 

: І 274 
(uLhr.), cl. [0—Appeal—Limitation, 

extension of—Court. closed on last day of limitation 
` Appeal, whether can be presented on reopening 

of Court. . 

- The period of limitation for an appeal under the 
Letters Patent is governed exclusively by the rules 
made by the High Court The provisions of the 
Limitation Act do nob apply to such an appeal: 

^ When the period of limitation for presenting a 
Letters Patent Appeal expired the High Court was 
in vacation and the appeal was presented on-the 
day the Oourt re-opened : 

Held, that the affpeal was barred by time.. L 
FATTEH MUHAMMAD v. OHOTHU RAM "n 737 
Life Assurance Company—Agent, right 
' of, to receive commission on premia paid subsequent 

to his dismissal. 4 

"In the absence of a definite agreement to that 
effect, an Agent of a Life Assurance Company is not 
gntitl$d, on the termination of his services, to com- 


в. 104 
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mission on subsequent premia paid by policy-holders 
in respect of policies secured by him, as his right to 
‘receive commission on such policies lapses on his 
dismissal Mi ExPiRE or INDIA Live ASSURANCE 
Co. Ltp,, BoxBav v. NaANU*AiYAR, 89„М. L. J. 577; 
1? L. W. 616; (1920) M. W. №. 770; 2 M. L. T. 49; 
44 M. 170 i 69 


Limitation Decree directing payment within 
certain time—Court closed on last day —Payment 
made on day of re-opening —Decree, whether complied 
with. ` А z E 


z . 
Where a partyis required by a decree to pay i 


certain sum of money within a certain period, and 


on the last day of that period the Court is closed, 
the payment of the money ‘on the first day on 
which the Court re-opens is a payment in com: 
pliance with the decree’ A Reott Вам у Siva RAM; 

: 894 


19 A. L, J, 49 
‘Limitation Act (IX of 1908), ss. 4, 


1 Z —Time requisite for obtaining copy of judgment— 
Limitation, ewpiry of, during vacation —Application 
made immediately an re-opening of Court—Time 


© spent in obtaineng copy, whether can be deducted. 


Where thelimitation for filing an appeal expires 
during the vacation of the Court, the appellant is 
entitled to make an application for copies on the 
‘day on which the Court re-opens after.the vacation, 
and is entitled to add to the period of limitation the 
time spent in obtaining the copies; Pat FARZAND 
Аш v ABDUL'HAMID | : ia 3 
S. 5—Appeal; delay іп filing—Sufficient 

cause јот .еліепѕіоп of time— Appeal led in wrong 

Court—@iod faith, what is. 

Where the delay in filing an appeal is due to the 
fact that the appeal was at first fled'in a wrong 
Court, this isa sufficient cause. for extending the 
period of limitation within the meaning of section 6 
ofthe Limitation Act provided it is shown that the 
appellant acted in good faith, f PE 

An appellant acts in good faith who files an appeal 
in a wrong Court acting honestly under the advice of 
a Pleader . 5 

“In good faith” in this connection does not mean 
“without due care or attention”, but means “honestly” 
though it ` шау be: negligently, В DATTATRAYA 
SITARAM GADKAKI V, SECRETARY OF STATE FOR INDIA, 
23 Bom, L, R. 89; 46 B,607 A 744 
———— 9, 5 — Pauper, application by, for encuse of 

delay in filing appeal — Order ‘granting application, 

whether can-be re-considered. 

An ex parte order granting an application for 
excuse of delay in applying for leave to appeal as а 





"pauper, is open to re.consideration at the instance. 


of the party prejudicially affected thereby, M 
KRISHNASWAMY NAYAKAR v. VEERAPPA  NAYAHAB, 
12 L. W. £00 

^8. G. 





See Опт. PRocEDURE Cons, s. 161, 
р © 919 
s. 14, Sch. 1, Art. G2—Section 14, 
benefit of, when” cán be claimed~Suit to recover 
"money paid as-patni rent, when no patni in existence 
— Limitation, у 2 
In order to obtain the benefit of section 14 of the 
Limitation Act, it is essential that the proceeding, 
the time spent in prosecuting which is sought to®be 
excluded, should be between the contesting partis, 
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; The period of limitation contained in Article 62 of 
Schedule I to the Limitation Act applies to a suit 
for the recovery of money paid as patni rent at a 
time whe there was'no consideration for the pay- 
ment. C JANAKINATH Sixena Roy v. Busyoy CHAND 
МАНАТАР ' 69 
— 5, IQ. See CONTRACT Act,s.25 514 
S. 19—Acknowledgment —Debt referred to 

in subsequent document—Presumption — Acknowledg- 

ment of liability, what amounts to. 

. Where the ackuowledgment of a debt is contained 
in & document which does not inolude any definite 
and certain reference to s debt, the subject-matter of 
a suit, the presumption, in the absence of any other 
debt proved to exist, is that the debt acknowledged 
is the debt under consideration, and the burden of 
proving the contrary rests on the person disputing 
the debt. 

“An acknowledgment of liability” under section '9 
of the Limitation Act need not necessarily be in 
respect of the particular relief prayed for in a suit or 
application, 16 із a sufficient acknowledgment if it 
is of liability, whether pecuniary or in relation to 
other obligations, and is in respect of the property or 
right which is the subject-matter of the suit or 
application The identity of the liability acknow- 
ledged need not correspond with the nature of the 
relief which a plaintiff seeks on the cause of action 
which embraces his right, and upon which he comes 
into Court, nor need the specification of the natare 
of the property or right be exact. О JAGESHAR 
BINGH v Bir Ram, 7 О. L.J. 451; 28 О.С. 176; 2 U. 
P. L. (J. О, 152 129 

z S. 20 - Interest, payment of, as such— 

Civil Procedure Code ‘(Act V of 1908), O. XXI, 

т. 2 (1)—Decree. payable by instalments—Applica- 

_ tion for ewecution—Decree-holder, whether can certify 

` payment of interest as such. 

Where the holder of a decree payable by instal- 
ments applies for execution thereof, it is open to him 
to extend the period of limitation, under section 20 
of the Limitation Act, by entering in his execution 
application a payment on account of interest ag 
such towards all overdue instalments. S PAHLUMAL 
Sewanman v бірік, 14 Б. L, R. 198 
S. 23—Nuisance, whether 











continuing 





wrong. 

‚ The causing of a nuisance is a continuous wrong 
independent of contract anda fresh period of limita- 
tion begins to run at every moment during which the 
wrong continues, Ё. RUKN-UD-DIN v. ALTAF B v 
arra ua S. 23, Sch. I, Arts. 120, I44 

a— Suit for injunction directing removal of ohhappars 
—Limitation applicable —Erection of chhappars, 

, Whether continuing wrong. 

` Plaintiffs, the owners of а courtyard, alleged that 
the defendants had erected chhappars, or thatched 
sheds, in front of their house and asked for a per. 
petual injunction directing them to remove tke 


chhapers and restore the courtyard to its former 


condition; 

Held, ‹1) that although the injunction would have 
ethe effect of restoring the courtyard to a state in 
* yhich the plaintiffs would be able to have a more 
extensive uso of i6, the suit was essontially one for 
the issue of an injunction and was governed by 
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Article 120 of Schedule Ito the Limitation Act and 
not by Article 144; 

(2) thatthe moment the chappars were erected 
the injury sought to be removed by the issue of an 
injunction was complete, gnd that there was no 
continuing injury within the meaning of ,sebtion 23 
of the Limitation Act. L LAT, SINGH v. Ha SINGH, 
8.U. P. L. R. (L.) 9 о 
Sch. I, Art. 11А – 50е in evecution 

—Auction-purchaser resisted in taking poasession— 

Investigation by Court—Court refusing to put him 

im possession—Suit to establish title— Limitation, 

Where in execution of a decree property is sold, 
but the auction-purchaser is resisted in taking 
possession by a third party who claims the pro- 
perty as his, and the Court, after investigation, 
refuses to put the anotion-pnrchaser in possession, 
the auction-purchaser’s remedy is to institute a suit 
to establish his right to possession of the property, 
within the period prescribed by Article 11А of 
Schedule 1 to the Limitation Act. А САМРАТ Rar 
v. HusAINI BEcAM, 19 A. L. J. 53 905 


Art. 13, applicability of ~Execu- 
tion of decree—Attachment of property—Objection, 
dismissal of—Attachment set aside—Suit by objector 
against judgment-debtor— Lwnitation, 

Where property purchased from a judgment.debtor 
was attached in execution of another decree against 
the judgment-debtor and the purchaser’s objection 
was dismissed, but the attachment was subsequently 
set uside on the purchaser satisfying the deoree : 

Held, that a suit by the purchaser for в declaration 
against kis vendee, the judgment-debtor, was not 
barred by the fact that the order dismissing his 
objection was not questioned or set aside by a suit 
within the period of limitation prescribed by 
Article 18 of Schedule I to the Limitation Act, 
inasmuch as that Article had no application to tho 
facts of the present case. Pat Lan SHAHA о, Каро 
Manto, 6 P. L.J. 85; (1921) Par. 66; 2 P.L. 7549 


Arts. 47, 142—0:der award. 
ing possession under s. 145, Criminal Pro. 
. cedure Code, made without jurisdiction—Suit to 
- recover possession — Limitation applicable. 
Where in & proceeding under section 145 of the 
Oriminal Procedure Code an order is made awarding 

















possession of immoveable property, but that order. 


is made without jurisdiction, a suit to recover posses- 
sion is, as regards limitation, goverened by Article 142, 
and not by Article 47, of Schedule I to the Limitation 
Act. С Внават OHANDRA Den v. Вам SONDAR 
CHOWDHURY 8 





Art, 61—Suit to recover defend. 
`ат?з share of money empended in clearing canal 
‘Limitation applicable. 

A private arbitration award provided, among 
other things, for the clearance of a canal by P., 
who was to recover from D.’a certain share of the 
cost at the time of beginning the work P, cleared 
the canal and brought the present suit to recover 
from B. his share of the sums spent in*such 
clearance in six years. The question was as to 
what period of limitation was applicable, to the 
suit: 
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. Held, that the period of Limitation contained in 


Article 61, Schedule I, to the Limitation Act applied 
to'bhe suit, as the money that represented D.'s share 


of the clearance expenses was clearly money paid. 


by Р. for D, $S Tuns&»ig DULOMAL v. WADERO 
ADLAHBUX Kuan, 14 S. L. R, 219 9/1 
— Sch. 1, Arts- 81, 181, 182, 
“Expl. 1—50 by surety against principal —Pay- 
ment made by surety into Uourt to satisfy decree 

—Limitation, commencement of —Execution of decree. 

Article 81 of Schedule I to the Limitation Act 
makes limitation begin to ran from the time when the 
surety pays the. creditor, and the principal debtor 
remains liable to be sued for three years only after 
this payment has been made, 

Where the payment made by the surety is made 
in satisfaction of a decree obtained by the creditor, 
limitation as against the principal begins to run from 
the date on which the surety pays the money into 
Court, and not from the date on which the creditor 
draws it out. U B YiwkE Soraya v. Маска KIN, 
8 О, В, R. (1920) 261 23 
- Art. 116 —Mortgage —Mortgagee 

agreeing to pay prior mortgagee—Default in payment 

—Payment made by mortgugor—Suit for damages 

—Cause of action, date of, accrual of—~Limitation 

applicable, 

Where the parties to a mortgage agree that the 
mortgagee is to pay off a prior mortgage when 
he pleases, he being solelyresponsible for any interest 
which might acorue under the prior mortgage, and 
where owing to the default of the said mortgagee 
the amount due on the prior mortgage with 
interest is paid by the mortgagor, the cause of action 
for a suit by the mortgagor against the mortgagee 
for damages accrues when he is damnified and not on 
the date of the mortgage. '"l'osuch а suit the period 
of Limitation contained in Article 116 of Schedule [ 
to the Limitation Act applies. Æ ISHRI KERSHAD V. 
MUHAMMAD ВАМІ, 19 A, L, J. ВІ 829 
Art, l18--Adoption, suit for 

declaration of invalidity of—Computation of time 

—Fraud or maciion of nearest reversioner, whether 
1 gives fresh starting point to next reversioner, 

A suit fora declaration that an adoption is invalid 
isa representative suit, which the nearest rever. 
sioner is entitled to bring on behalf ofthe whole 
body of reversioners, born or unborn, within the 
period prescribed in Article 118 of Schedule 1 to the 
Limitation Act. 

Time begins to run against the whole body of 
reversioners from the time that the adoption comes 
to the knowledge of the next reversioner and fraud or 
inaction on his part would not give a fresh starting 
point to the other reversioners or stop time running 
which had begun to run against them all am 
POLEPEDDI VENKATASIVAYYA V. POLEPEDDI ADENNA, 
12 L, W. 499; 99 M. L, Ј. баі; (1920) М. W. №, 758; 























29 M. L, T, 48; 41 M. 218 95 
Art. 120. See BENGAL TEN- 
ANOY Aov, 8, 158 (b) ; 





52 
era Arts. 120, 124—rusteeship 
with power to appoint successor, whether recognised 
-by law, 
When title to an office has been acquired by 
stututory Operation, whether under Article 120, 17% 


gr 144 of Schedule I to the Limitation Act, the title ` 
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of the true owner is not revived by re-entry, in other 
words, even if the lawful owner should re-acquire 
possession, he is not thereby remitted to'his original 
title. C Kassim Hassan v. HaZBA BEeGUMe 82 О. L. 


J, 161 
Sch. I, Arts. 120, 132—Mortgage, 
payment of prior—Swubsequent morigage, invalid 

—Charge, whether created—Declaration of charge, 

suit for—Limitation, Е 

Plaintiff lent defendant & sum of mopey to 
enable the latter to pay off a mortgage on his 
property. Defendant executed a mortgage in favour 
of the plaintiff for the amount of the sum lent, which 
was, however, invalid for want of due attestation ; 

Held, (1) that the plaintiff was entitled to a 
deolaration that he had a charge upon the property 
to the extent of the money advanced by him; 

(2) that the limitation for a suit to declare the 
charge was provided in Article 120 of Schedule I 
to the Limitation Act and began to rua from thé 
date on which the money was advanced, 

Article 132 of Schedule Í to the Limitation Act 
applies only to a suit brought to enforce a charge 
in existence and recognised at the date of the suit, 
В OHHOTADATL KARsANDAS v. VISHNU GANESH GOKHALE, 
48 Box, L, R, 84; 46 B. 697 903 
——— Arts. 131, 144—Inamdar— 

Suit to recover assessment—Adverse possession“ 

Limitation. 

A suit to recoyer assessment by an Inamdat 
against a person who olaims to have purchased the 
Inamda's rights is governed by Article 144 and not 
by Article 154 of Schedule І to the Limitation Act, 
and limitation begins torunfrom the date of the 
first non-payment of assessment. 

Article 161 of Schedule L to the Limitation Act 
applies only where the relationship of landlord and 
tenant or superior holder and occupant is established, 
Where no such relationship has ever existed, that 
Article is not applicable. В BHIMABAI PADAPPA 
DESAI v. SWAMIBAO SHRINIWAS PARWATI, 28 Bom, lu, 
R. 100; 46 B. 655 Byz 
І Art. 132—Mortgage—Loan of 
‘paddy secured by mortgage—Suit to recover money 

due—Nature of suit— Limitation applicable. 

D, obtained a loan of a quantity of paddy upon 
a mortgage of his property, covenanting to re-pay 
the loan with interest within a certain time, and 
stipulating trat, in case of default, the mortgagee 
could realise by sale of the property mortgaged, 
D. made default and the present suit was brought 
within 12 years of the due date of payment for 
recovery ot the money with interest, and the question 
was whether the suit was within time: 

Held, that the suit was one for enforcement of 
money charged upon mortgaged property within the 
meaning ot Article 100, Schedule 1, to the Limitation 
Act, and having been brought within the period 
prescribed by that Article, it was not barred by 

















limitation. w DINABANDHU Mairi v BISHNU BEWA, 
82 О, L. J, 221 718 
—— Art. 134—Suit to recover, ons 


behalf of trust, properties | alienated — Limitation, 

terminus & quo. : 

The period of limitation applicable to а suit tot 
recover, on behalf of a trust, properties alienated by a 
mutwalli is prosoribed by Article 184, Schedule I to” 
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the Limitation Act, and such period commences to 
run from the date of the alienation. C Monammap 
KAZzIMUDDIN' v. SOBHA KHATUN . 689 
— —- Sch. I, Arts. 139, 144—Sutt for joint 
possession, by co-owner—— Limitation applicable. 
Where a purchaser from a co-owner accepts а 
lease from his vendor and sues for joint possession of 
his share after the expiry of the lease, the suit is 
governed by Article 144, and not by Article 139, of 
Schedulg I to the Limitation Act. В Icnanar 


JAGMOHANDAS v, NAGO SINA Patim, 28 Box. L, B. 60 
589 


Art.. 141, applicability of, to 
case where there are more female heirs than one— 
Limitation, commencement of. 

Article 141 of Schedule I to the Limitation 
Act applies toa case where a reversioner is entitled 
to property on the deaths of morefemale heirs than 
one inheriting jointly, and limitation in such a case 
begins to run from the date of the death of the last 
surviving female heir. IM MUTHIYALU CHENGAPPA 
v, BURADA Gonra, 89 М. L.J, 567; 12 1. W. 656; 
28 M. L. T. 272; 44 М. 855; (1921) M. W. х, = 


Art. 143 —Lease forbidding ali- 
enation—Forfeiture on breach of condition —Buit 
by lessor for possession—Limitation terminus a quo. 
Where in contravention of the terms of a lease, 

the lessee alienates the property held by him, a suit 

by the lessor to recover possession of the property 
must, under Article 143 of Schedule I to the Limita- 
tion Act, be brought within 1% years frum the date 
of the alienation, and not from the date on which the 
lessce surrenders possession to his transferee. 
C Моп Lat PAL OHOUDHURY v. OnANDRA CoowAR 
Ben, 24 О, W. М, 1064 312 


— Art. 154. See CRIMINAL Pro. 
CEDURE Cops, s. 195 (6) 16 33 
8. 


—— А t. 

DURE Cops, я. 151 919 
— —— Art. 181, applicability of. 
Bee PROVINCIAL INSOLVENCY Act, s. 36 123 


Art. I8I—Mortgage suit—Pre- 
liminary decree—Final decree, application for, period 
for making—Decree against several defendants—~— 
Appeal by some defendants — Decree, when conclusive 
— Decree directing payment of prior mortgage but 
mot specifying date of payment, effect of —Reasonable 
time, what is, 

The limitation applicable to an application for a 
final decree in a mortgage-suit is that provided by 
Article 181 of Schedule I to the Limitation Act, and 
commences to run from the date when the preliminary 
decree becomes conclusive between the parties. 

Where a decree in a mortgage-suit is against 
Separate sets of defendants for separate amounts, and 
rome only of the defendants appeal and confine their 
appeal to the amounts decreed against them, the 
decree as regards the non-appealing defendants 
beapmes conclusive upon the expiry of the period of 
limitation for an appeal from that decree, or on the 
expiry of the dato fixed for payment of the amount 
decreed. if that should be a later date, and not the 

* date of the decree in the appeal of the appealing 

defendants, because that appeal, being limited to 
that part of the decree which directs the property of 




















See Оту Proc- 
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the appellants to bear a proportionate part of the 
decretal amount, ів поё an appeal against the whole 
decree, Consequently, an application for a final 
decree in such a case against the non-appealing 
defendants, made more th@ three years after the 
preliminary decree has become conclusive, would be 
barréd by limitation. А 

Where а deoree for sale in а mortgage-shit provides 
for payment of the amount of a prior mortgage as 
а condition precedent to sale of the mortgaged 
property, but omits to gpecify the date on whioh such 
payment is to be made, the payment ought to be 
made or tendered within a reasonable time, and, aa 
such a decree is a decreo for redemption of that 
mortgage, payment should be made within six months 
of the decree. A GAYAN SINGH v. Ara HUSAIN, 19 
A. L J. 88: 43 A. 820 817 
Sch. I, Arts. 181, 182-—Esecution of 

decree ~A pplication against judgment-debtór, whether 

saves limitation as against surely —Limitation 
applicable. 

During the pendency of an appeal by a judgment- 
debtor, W. stood surety for the payment of the 
decretal amount. The appeal was dismissed and the 
decree-holder applied for execution of the decree. 
In this application he specified the names of the 
judgment-debtor and the surety, but sought execution 
only as against the property of the judgment.debtor. 
More than three years after the date of this applica- 
tion, the decree-holder applied to execute the decree 
as against the surety : 

Held, (1) that the limitation applicable to the 
application was that laid down in Article 182 of 
Schedule I to the Limitation Act; 

(2) thet the previous application did not operate 
to save limitation as against the surety, inasmuch as 
no step was sought tobe taken under that application 
ав against the surety; 

13) that, therefore, the present application was 
barred by time, L Wazir Baxusa v, чылын 





Art. [82- Evecution of decree — 
Suit against two defendants —Decree against one— 
Appeal against decree dismissing sutt-—Dismissal 
afirmed—Application to execute decree against 
defendant not joined in appeal—Limitation, com- 
mencement of. 

P. sued А, and В, проп a hand-note. The suit 
against 4, was decreed, but against В, ib was dise 
missed: Р. appealed against the decree dismissing 
his suit and did not implead A аз a party. His 
appeal was dismissed, and within three years of the 
date of the appellate decree he applied for execution 
against A, and the question was, whether the appli- 
cation was barred by limitation : à 

Held, that the application was nob barred, as time 
ran from the date ofthe appellate decree finally 
dismissing the suit against M. С SATISH CHANDRA 
v. GIRISH Снахрва, 47 О, 818 915 








— Art. 182 (2)—Nwecution of 
decree—Order returning memorandum of appeal for 
presentation to proper Court, nature of —" Appellate 
Court” —Btarting point of limitation. * 

An order directing the return of à memorandum of 

appeal for presentation to the proper Courbis nob 9 

“final order,” nor is the Court making the order 








. 
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“the Apellate Court,” within the meaning of 
Article 182 (2) of Schedule I to the Limitation Act, 
and the décree-holder is not in such a case entitled 
to reckon the period of Jimitation for executing his 
decree from the date of that order. Wi Masomep 
ABDUL KADIR v, ВАМ: PANDIA Teyar, 12 L. W, 803; 
(1920, M.W., М, 587; 39 M, L, J. 481; 43 E 
Sch.1, Art. 182 (5)—Application for 
time to ascertain judgment.debtor’s share in attached 
property, whether step-in-aid of execution. 

An application by a deoree-holder for time to 
enable him to ascertain the share of the judgment. 
debtor in certain property attached in execution 
of the deoree, is an application to take a step-in- 
aid of execution within the meaning of clause (5) 





-of Article 182 of Schedule I to the Limitation 


Act, and operates to save limitation. B VIsAvANATH 

PARSHARAM BHAYE v. NARSU TuLSIDAS Gusar, 23 Bow. 

T, B. 107 916 

— Art. 182 (5)—2zwecution of 
decree~Application for copy of decree, whether step- 
in-aid of execution. 

An application by a decree-holder for a copy of the 
decree is nob an application to the Court “to take some 
step-in-aid of execution” within the meaning of 
Article 182 (5) of Schedule I to the Limitation Act. 
M Ротніл VEETIL Monrpin v. TRAKKAT KARNAVAN 
Raman Nayar, (1920) M. W, №. 700; 12 L. W. 634: 
89 M. L. J. 572 117 

Art. [83—Mortgage—Order 
absolute for sale—Application to enforce order— 

Limitation, 

An application to enforce an order absolute for 
sale made by the High Court in a suit for the 
enforcement of a mortgage-security must be made 
within 12 years from the date when the present 
right to enforce the order accrues, that is to say, 
-the date when the order absolute for sale was made, 
C APURBA KRISENA бетт v. Rash ВЕНАЕҮ DUTT, 
47 С. 746 880 

adras District Municlpalities Act 
Mav of 1884), ss. 32, 41, 280— Chair- 
man, delegation of powers of, to third person— 

Complaint by delegate, legality of 

Where the Chairman of a Municipal Council 
lawfally authorises a person under section +2 of 
the. Madras District Municipalities Act to exercise 
.his powers, including the power to lodge & com- 
plaint, that person is entitled to exercise that 
power so leng as the authorisation lasts, and he 
does not need express authorisation under section 

280 to institute a complaint in respect of an offence 
under the Aot. М T. Q. KRISENASAMI NAIDU, In те, 
12 L, W. 477; (1020) M. W. N. 648; 22 On, L. J. 315 
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Madras Enfranchised Inams Act 
(IV of 1862). See IxAu 230 
Madras Estates Land Act (1 of 
1908), S. G — Tenant continuing in possession 
after sale of holding, status of—'"Having held land 

@g aryot”, meaning of » 

Prior to the Madras Estates Land Actcoming into 
force, the holding of an occupancy tenant was sold 
in execution of a deoree for remt and purchased by 
the landlord who did not obtain actual possession 
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the tenant continuing in possession. In a-suit to 
recover possession brought after the ‘enforcement бё 
that Act, it was pleaded that, by virtue of section 6 
thereof, the tenant had acquired a perman@nt right of 
occupancy when the Act came into force, and was, 
therefore, entitled to resist the suit : А 

Held, that after the sale of the holding the posses- 
sion of the tenant was that of a trespasser, and as he 
had no interest left in the holding he acquired no 
right by virtue of section 6 of the Madras Estates 
Land Act. 

The phrase “having held land as a ryot” in the 
explanation to section 6 of the Act means that the 
interest іп the laud of a person has continued till 
the commencement of the Act at least as a tenant-at- 
will, und he is actually in possession at that date, 
ЇЇ VENANNA VENKATACHELLA NAIDU v ETHIRAJAM- 
MAL, 80 М, L. J. 597; 13 1. W. 61; (1921) M. W. N. 
189; 44 M. 220 192 
S. 12—Occupancy tenant, right of, to trees 

on holding—“Cut down,” “use,” meanings of. 

An occupancy tenant, under section 12 of the 
Madras Estates Land Act, has the right to use, 
enjoy and cut down trees in his holding, and the 
fact that the rent payable for the land on which the 
trees stand varies with the number of trees standing 
thereon makes no difference. 

The terms “out down” and “use” in section 12 of 
the Act include the right to appropriate the trees cut 
down. М RAJAN оғ RAMNAD v. KAMITH RAVUTHAN, 
(1920) M. W. N. 603; 12 L, W. 465 90 
—— —— 9, 25 — Home-farm land, conversion of, into 

ryoti land—Tenant, whether liable for rent, 

D was in possession of home-farm land as usu- 
fructuary mortgagee. Р. instituted a suit for 
redemption which was compromised, and D remained 
in possession fora term of years Оп the expiry of 
this term P., treating the land as туой land, gave D. 
a lease of it on certain terms. P. now brought the 
present suit, under sections 77 and 192 of the Madras 
Estates Land Act, to recover rent on the basis of 
the lease. The suit was contested on the ground 
that D. having been admitted to possession of туом 
land, within the meaning of section 26 of the Act, he 
was not liable for rent : 

Held, that as D. was previously in possession as 
usufructuary mortgagee up to the date of the lease, 
he could not be said to have been admitted to 
possession of ryoti land at the date of the lease; that 
section 250f the Madras Estates Land Act had no 
application to the case, and that D. was liable for 
rent according to tho terms of the lease. M 
RAJANDRAMANIA Devi GARU v, YELLAPPA RAMU 
Naru, 39 M. L. J 565; 12 L. W. 600 
ss. 45, 163 - Eviction of trespasser— 

Mesne profits, recovery of, as damages— Civil Court, 

jurisdiction of, nature of. 

Under section 163 of the Madras Estates Land Act 
a Civil Court has no power to award anything else 
than the sum payable under section 45, 

If а land-holder wishes to treat a irespassere ан 
subh andto recover mesne profits as damages from 
him, he must first apply to the Collector under 
section 45 of the Madras Estates Land Act to ‘gag 
the amount of the latter determinedand then bring 
his suit in the Civil Court under section 163 of the 
Act, M KOTIKALAPUPI КАТТАҮҮА y, BANGAR 
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VENKATU RAMAYA Appa Row BAHADUR, (1920) M, W. 
N. 702; 89 M. L. J. 571; I2 L W. 673; 28 M L. 7 





S.*16 (5)—Occupancy rights, application 
for acquisition of — Receiver holding estate, applica- 
tion to, validity of. 

Inasmuch as the term ‘landholder’ in sub-section 
(5) of section 4f of the Madras Estates Land Act is 
confined to alandholder who is the owner of the estate, 
an application for the acquisition of occupancy 
rights in an estate in the hands of a Receiver must 
be made to the landholder, and not to the Receiver, 
A Receiver hag no jurisdiction to entertain such an 
application. ІМ SwawiNATHA ODAYAR v. SUNDARAM 
Aryan, 12 L. W, 565- (1920) M. W, М. 703; 28 M. L. 
T, 276; 39 М.Т. 711: 44 M, 274 i8 
——— SS. 55, 146 —Suit by transferee from 

ryot io obtain patta— Rival claimant, non-joinder 

of, effect of — Revenue Court, jurisdiction of, to inquire 

into merits of claim—Oivil Procedure Code (Act V 

of 1908), О. 1, т 10 (2). 

A guit under section 56 of the Madras Estates 
Land Act should not be dismissed by reason merely 
of the non-joinder of a rival claimant. Where 

- an objection on the ground of non-joinder is 

taken, the Court should act under Order I, rule :0 
(2) of the Civil Procedure Code, and add such claim- 
antas a party defendant. 

Section 55 of the Madras Estates Land Act is not 
affected in any way by section 146 of the Act and 
the Revenue Court's power to deal with the rights 
of parties before it under the former section is not 
controlled by anything in tho latter. In а suit, 
therefore, under section 66, the Court is bound to 
decide whether the plaintiff is entitled to a patta or 
not, if his title to it is denied. М RAMANATHAM 
OnzTTY v. ARUNACHALLAM OHETTIAR, 89 М. L. J. 474 
44M 43 316 
Madras Here litars Village Offices 

Act (Ш of 1895), ss. 13, 21—Newiy 

created village office, appointment to, suit respecting 

—Jurisdiction of Civil Court—Limitation for suit — 

Terminus a quo. 

A Civil Court has jurisdiction to entertain a suit 
respecting an appointment toa newly created village 
office, It is only where jurisdiction is conferred on 
a Revenue Court by section 13 of the Madras 
Hereditary Village Offices Act, that section 21 bars 
the jurisdiction of a Civil Court, 

The starting point of limitation for such a suit is 
the date ofthe publication of the Collector's notice. 
I TaweurooRi KopANDAR:MQYYA v TANGUTOORI 

' RAMALINGAYYA, 1920) М. W. М№, 614; 12 L. BO 


Madras Inams Act (VIII of 1869). 
See INAM 230 


Madras Regulation II of 1816, 
S. 10—Pillage Magist ate, powers of— Confinement 
$n front of temple, legality of. 

Uder section 10 of Madras Regulation II of 18:6 

a Vilage Magistrate has power to enforce a sentence 

of confinement only in the village choultry and no- 

gue else. Confinement of an aconsed person in 
ront of atemple is illegal WI РохховАмт FILLAI, 

In те, 12 L W. 638; (1520) M. W. N. 756; 389 M. L J. 

709; 22 Og. L. T, 208; 44 M, 113 - 64 
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Malabar cust®m—tTifas of South Malabay— 
Females, right of, to reside in family house after 
marriage — Law applicable. 

There ів no custom among the Tiyas of South 
Malabar, whereby afemale after marriage is entitled 
as of right to live in her parent’s family house. 

A person who admittedly Wlongs to the Hindu 
community and is domiciled in Southern india is 
ordinarily governed by the Hindu Law óf the 
Shastras as expounded by the Southern Commen. 
tators. М THAIKKANDHI POKKENCHERI v. ILLIVA- 
THUKKAL Асноттам, 39 М. L. J. 427; 13 L. W. 101 

209 

Malabar Law-— Alienation by karnavan ungues- 
tioned by tawazhi members—Attaladakam heir, righ t 
of, to sue for recovery of alienated properties 
An attaladatam heir уто succeeds to the properties 

of &íavashi only when there are no members left 

and to properties which have not been disposed of by 
the last members, cannot question an alienation made 
by the karnavan which was not impeached by the 

tawazht members, KATAPRATH КАТАККЕ v, 

VALUvAKEAT KISHAKKE, 12 L. W. 634; (1920; М. W. 

N. 768; 89 M. L.J. 702; 29 M. L T.45; 44M T 

8 
Karnavan, powers of alienation of—Decree- 

‘debts, transfer of—Recital, false, in transfer deed, 

effect of — Decree in name of anandravan, whether 

belongs to tarwad—Presumption—Transfer of 

Property Act (IV of 1882), ss. 6, 7, 8, 8%, scope of. 

A decree-debt is moveable property and a 
karnavan of a Malabar tarwad has full power to 
alienate all moveable property belonging to the 
tarwad at his discretion and to realize debts due to 
the family in any manner he likes and to sell move- 
ables and convertthem into money. 

A third person who makes purchases of moveables 
including decrees and other debts, for cousideration 
from the karnavan of a Malabar iarwad is nob 
bound to see to the application of the purchase-money 
orto make enqniries whether there was necessity 
for the alienation. 

A purchaser of property for consideration from a 
person having power to convey full title to the 
property is entitled to rely on all the powers vested 
in his vendor, which could enable that vendor to 
convey the complete title professed to be conveyed 
notwithstanding that the vendor mentions in the sale- 
deed that he derives his right to convey title by 
reasón of facts whose truth or strength can be suc- 
cessfully attacked False recitals as to nnder what 
particular state of facts he obtained his power to 
convey will not affect the title of the transferee, pro. 
vided that the transferor has got the power to give 
an absolute title and professes to convey such absolute 
title. 

Per Sadasiva Atyar, J.—There is no presumption 
that a bond ora decree standing in the name of a 
junior member of a tarwad belongs to the tarwad. IM 
SUBRAMANIA PATTAR v KRISHNA EMBBRANDRI, 12 L, 
W. 361; 39 M L. J. 8-0 ? 

Miarriage-— Muhammadan woman living ae wife 
with Sikh - Presumption. 

The law presumes against vice and immorality, 
and where it is proved that a Muhammadan woman 
lived with a Sikh for a number of years as his wife, 
there is a strong presumption in favour of a marriage 
having taken place between them, L SUuDAKHAN 
BINGH v. Santa Sines 
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Master and servant—servani, suspension 
and removal of, without reason—Master, liability of, 
for wages for period. of suspension. 

Where an employee of a Municipality is suspended 
without any reason being assigned therefor, and is 
subsequently removed from service, his removal not 
being dub to any mi#condnot, alleged or proved, heis 
entitled to his wages for the whole of the period for 
which he was under suspension. C KAMINI KUMAR 
Cuanpha v. REBATI Raman Das, 83 C. 1. 1-56 


Minor—Suit against mnor on pro-note—Burden 
-of proof of minority—Estoppel—Evidence Act (1 of 

1872), s, 116. 

Where a defendant, in answer toa claim on a pro- 
note, sets up the plea of minority, the burden lies on 
him of establishing it. 

A minor who obtains a loan on the representation 
thab he is of age, is estopped from pleading his 
infancy as a defence to a suit on the loan. 1. Навл 
Mar v. ABDUL HALIM А 267 


Misjoinder ог parties—sSuit against 
several defendants—Suit withdrawn as against some, 
whether involves dismissal of suit. 

Plaintiffs, proprietors of a village, sued to eject 
three persons, who were brothers, from a piece of 
land which was alleged to be shamilat land. Subse- 
quently, finding that one of the defendants was on 
field service, the plaintiffs withdrew their claim as 
against that defendant and reduced it to two-thirds 
of the land in snit. A decree was passed in their 
favour. On appeal the District Judge dismissed the 
suit on the ground of non-joinder of a necessary 
arty ; 

Held, that the claim having been reduced so as to 

relate only to the interests of the defendants on the 

record, the suit could not be dismissed on the ground 

of non-joinder of the third defendant. Ё. BHURA v. 

Maru 

Mortgage- Accretion to mortgaged property— 
Intention to keep accretion as separate acquisition— 
Merger— Redemption. 

The general principle is that any acquisitions by 
the mortgagee are treated as accretions to the mort- 
gaged properties and are, therefuie, subject to 
redemption But though the mortgagee may treat 
the acquisitions as accretions tothe mortgaged pro- 
perty, he may, if he chooses, keep them for his 
own benefit and distinct from the ' mortgaged 
property. Pat MAHESHWAR PRASAD SINGH v. Bany 
Ram Rar, 2 P, L, Т 225; (.921) Par. 933 U. P. T. 
(Par. ) «2 308 
Assignment—Payment to mortgagee with- 

out-notice of assignment, effect of—Mortgagee not 

in possession of mortgage-deed at time of payment, 
effect of ~ Notice, constructive, 

A payment made by a mortgagor to the mortgagee 
without notice of a prior assignment of the mortgage 
ig, in the absence of collusion, binding on the assignee, 
even where by an @rrangement between the mort- 
gagor and mortgagee under which the latter agreed 
to receive a certain sum in full settlement of the 
mortgage-debt, the payment amounts to a discharge 
of the mortgage-debt. 

* No inference of constructive notice of the assign- 

ment by a mortgagee of the mortgage can be drawn 

against the mortgagor by the mere absence of the 
mortgage-deed from the possession of the mortgagee 
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at the time of receiving payment .of the mortgage. 
debt. М NEELAMANI PATNAIK v, SUXADAYA BEHARA, 
12 L, W. 269; 43 M. 803 255 


decree against mortgagêk and surety 
—Application for execution against mortgagor— 
Limitation as against surety, whether extended. 
Where a mortgage-decree provides for the sale of the 
mortgaged property and inthe case of a deficiency 
makes the mortgagor and his surety respectively 
liable for the balance, the liability of the surety is 
co-extensive with that of the mortgagor but is only 
deferred fora time. Anapplication for execution of 
the decree as against the surety would be governed 
by Article 181 of Schedule I to the Limitation Act, 
but even if Article 182 were applicable, any applica- 
tion for execution made against the mortgagor would 
save limitation as regards the surety also under 
Explanation I to the Article. U В YINKE SUPAYA 
v. Maune Kin, 8 U. В. В. (192) 261 23 


Mortgagor’s lessee, whether can question 
validity of mortgage. 

It is not open to the lessee of a mortgagor, in a 
suit brought for his ejectment, to question the 
validity of the mortgage. С SHAsHI BHUSAN v. DEB 
МАТН 705 








whether charge on 





[Redemption —Intgrest, 
land. 

A mortgage-deed provided that interest on the 
principal sum would be paid every year, and in 
default of such payment compound interest would be 
paid, and that the mortgage would be redeemed on 
payment of the mortgage- -money ; i 

Held, that the expression "mortgage-money" did 
not include interest on the principal sum lent. L 
NATHA SINGH v. GANGA Ram 490 


, renewal of, effect of, on original mortgage. 

The execution of afresh mortgage, in renewal of . 
an original mortgage, has not the effect of extinguish- 
ing that mortgage, but the money due under it is a 
part of the consideration for the second mortgage, 
and the presumption is that the rights of the parties 
under the first mortgage continue under the second 
mortgage. N JAGANNATH v. RAGHUNATR 525 


Muhammadan Law—Legitimacy— 
Acknowledgment of legitimacy, effect of — Marriage, 
disproof of —Legitimacy and legitimation, difference 
between, 

There is a difference between legitimacy and 
legitimation. Legitimacy is a status which results 
from certain facts. Legitimation is a proceeding 
which creates a status which did not exist before. In 
the proper sense, there is no legitimation under the 
Muhammadan Law. 

An acknowledgment of legitimacy raises a pre- 
sumption of marriage, but such presumption is 
capable of being displaced by contrary proof. Such 
an acknowledgment is a declaration of legitimacy 
aud not a legitimation, aud is, therefore, liable, to be 
, contradicted. 

Once the fact of no marriage is established, no 
acknowledgment of legitimacy has any effect. P C 
HABIBUR RAHMAN 0. ALTAF ALI, 47 M. L. Т.б; 
83 C. L. J. 479; 19 A. L. J. 414; 23 Bow. L, 9. 636; 
(1921) M, W. N. 366; 29 M. L. T. 354 837 
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effect of. P 
, Although no presumptien of marriage can be made 
from prolonged’ ¢ohabitation, yet when a man 
acknowledges that a womanis his married wife, such 
acknowledgment, though made from ulterior motives, 
is sufficient in the eyes of Muhammadan Law to 
invest the woman with the status of a married wife, 
and her subsequent born children with the status of 
legitimacy, ufiless a marriage is shown to have been 
legally impossible. О Монаммлр ALI KHAN v. 
GHAZANFAR ALI KEAN, 7 O. L. J. 474 147 
Agreement “by husband to reside 
with wife in her parents’ house, legality of— Waiver 
of right. 

An agreement by a Muhammadan husband to live 
with his wife in her parents’ house is invalid and 
cannot be utilised by the wife to defeat the husband’s 
claim for restitution of conjugal rights 

Where in such a саве it is shown that the wife did 
leave her parents’ house and went to live with her 
husband in his house, she must be taken to have 





Marriage: - Acknowledgment of marriage, 








waived ber right, if any, under the agreement L 
re 


FATIMA BIBI v. NUR MUHAMMAD, 1 L. 597 
Option ој  mpuberty- Marriage 
‘contracted by other than father with consent of father, 
effect of. 

Ifthe father of а minor girl is present and 
consents to the contract of her marriage entered into 
by another person, it is allthe same as if he himself 
had contracted the minor in marriage. There is 
no option of puberty in such а case. L CuiRAGH Вів 
v. GHULAM Sarwar 453 


Wiutwalli, succession to ofice of— Titl? 
_to office, whether can be acquired by prescription— 
Claim to office and to property appurtenant. thereto, 
whether can be barred by limitation. 
A claim to an office and to property appurtenant 
thereto may be barred by limitation. If the office is 











not hereditary, Article 120 of Schedule I to the: 


Limitation Act is applicable. 1f, on the other hand, 
the office is hereditary, Article 124 governs the 
matter, А 

А. trasteeship with power to appoint a successor 
ig well known to, and recognised by, law and may be 
prescribed for, © Kassim Hassan v. Hazara 
Зкаом, 32 О, L. J, 161 . 165 


Мак? property— Mutwalli, а minor 
female —Mutwalli,temporary, proceedings for appoint. 
ment of, pending-—District Judge, power of, to appoint 
Receiver andgrant lease—Hwsband of minor female 
mutwalli, whether can act as mutwalli. 

Where the mutwalli of wakf property is a minor 
female, and proceedings are instituted before the 
District Judge for the appointment of a temporary 
mutwalli, the District Judge is bound to make suit- 
able arrangements for the upkeep andadministration 
of the estate, and is competent to appoint a Receiver 
during the pendency of the proceedings and to grant 
& lease bf the property. 

The ehusband of a minor female mutwalli has, 
under the Muhammadan Law, no authority to acb as 
тифи of the wakf estate, and any lease of that 
estate granted by him is void and not voidable. 
Ç BIPIN BEHARI SAHA v, HARU CHANDRA өшеп 


53 
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Negotiable Instfuments Act (XXVI 

of 1881), s. S5—Hundi—Signature of drawer, 

whether must appear at a spectfic place, . 

Ib is not necessary that the name of the drawer of 
a hundi should be separately entered upon the 
document, either at the foot or my other part of ib, 

lt is sufficient ifthe name of the drawer is intro- 
duced in the document to prove authentication; that 
is to say, to show the person to whom it is adtlressed 
that it has been made by a third person who purports 
to be bound by the document. Pat Suras MULL- 
HAR Prasad v. BANK or BIHAR, 3 U. P. L. R. AG 


Nidhi, deposit in—Depositor nominating person 
to receive deposit—Nomination, whether can 
be enforced as Will. 

T. made a deposit in a Nidhi, and in accordance 
with its Articles of Association nominated N as the 
person entitledto receive the money after his death. 
T. died and N. brought the present suit to recover the 
amount of the deposit : 

Held, that the nomination could not be enforced as 
a Will as it was not attested by two witnesses, and 
that Ж. Һай acquired no interest in the deposit. 
Wi NANA TAWEER v. BHavaNi Borex, 39 М, L, 4. 
89°; 43 М 728; (1921) М. W М. 70 239 
Northern India Canal and Drain- 

age Act («ПІ of 1873), s. 70 (4)-- 

“Authorised distribulion," meaning of —Distribution 

made by proprietary body of village, whether 

authorised. 

The words "authorised distribution” in clause (4) 
ofsection 70 of the Northern India Canal and 
Drainage Act mean a | distribution made by some 
authority. A distribution made simply by the 
proprietary body of a village cannot be regarded as 
an "authorised distribution," within the meaning of 
the clause. L. Emperor v. PakHAR Зіхон, lL. 604 
22 Cr. L. J. 203 5 
Occupancy rights, application for acquisi- 

tion of. See MADRAS Estates LAND Aor, 8, 46 

(5) I8 
Order, cancellation of —Procedure—Duty of Judge. 

The practice of scratching out or attempting to 
obliterate a previous order already passed by him in 
his judicial capacity, is conduct which no Judge ought, 
under any circumstance whatever, to permit him. 
self to adopt. 1f he makes up his mind to cancel an 
order, the proper way to do so is by writing or 
dictating а fresh order, stating that the previous 
order is cancelled and giving the reasons for such 
cancellation, A PARSHOTTAM SARAN v HARGOOLAL, 
18 A. L. J. 1123; 2 U. Р. L, R. 'А.) 424; 43 A. 198 


131 
Oudh Estates Act (lof 1869), ss. 8, 
14, 15, 22—'" Person who would have succeeded 
according to the provisions of the Act," meaning of— 
Bequest to anyone but the immediate next heir, effect 
of — Limitations in cl, 11 of s. 22, effect of. 
Under the Oudh Estates Act 091569, a bequest to 
&nyone other than the immediate next heir breakg 
the line of succession, ousts the special limitations 


a provided by the Statute, and makes the property 


subject to the ordinary law of succession, 

When section 22 of the Act applies, clause 11° 
provides special limitations, and does not simply 
remit the succession to the unqualified ordinary faw 
of the religion and tribe of the last talugdar: and in 
cases coming under List No, 3 (specified in section 8) 


1056 


e 
Oüdh Estates Act—%onold. 


the rule of primogeniture will still operate P C 
SITLA BAKHSH SINGH v, SITLA SINGH, 19 A. L.J. 387; 
40 M, L. J. 449; 8 O L. J. 214; 25 О. W. N. 721; 24 О. 
C. 107; 82:C. L. J, 5209 43 A. 245,20 M. L. T 390 548 
Oudh Rent Act (XXII of 1886), S. 3 

(8) —Lease —Heritable and transferable rights con- 

ferred’ on lesses—Status of lessee ~ Rent, whether 

liable to enhancement. 

The status of a lessee who, by the terms of the 
lease, has conferred upon him both heritable and 
transferable rights, is that of an under-proprietor 
within the meaning of section 3 (8) of the Oudh Rent 
Act, and the rent payable by him is not liable to 
enhancement. U P B R MuHAMMAD ZAMAN BEG 
v. ILAHI Bux, 2 U. P L R. (B. В.) 111 618 
— ——— 9, 48—Suit for possession based on right of 

inheritance—Right found not to exist, effect of— 

Defendant in possession without any right. 

Where in a suit for the possession of a caltivatory 
holding the plaintiff alleges a right based upon 
inheritance, and it is found that he has no. right of 
inheritance whatever to possession of the holding, his 
suit is liable to be dismissed, even though it is found 
that the defendant is in possession without any right. 
О клы DIN v, Ѕнко SARAN, 70. L. J. 690 711 
S. 7-H —8Section, interpretation of— 

“Successors,” meaning of. 

The wording of section 107-H of the Oudh Rent 
Act should be interpreted as it stands, The word 
“successors” in the section includes not only an heir, 
but a transferee also, and a Court is not competent 
to limit the meaning of the word to successors by 
right of inheritance only. U P B R Dzrurv Cox- 
“MISSIONER, Harpor v, PuRAi, 70. L. J. (B. ne 





Oudh Taluqdars--Primogeniture sanad, 
construction — of—''Successors", whether includes 
- alienees, 


The ordinary form of sanad granted to the Oudh 
Taluqdars provides that, in the event of the grantee 
or any of his “successors” dying intestate, the 
estate shall descend to the nearest male heir ac- 
cording to the rule of primogeniture: 

Held, that “successors” in this connection is 
equivalent to heirs, 1. е., is confined to those who 
succeed to the estate by virtue of the grant and 
does not include those who take the whole or part 
thereof through alienation. Р С Guunam ABBAS 
KHAN v. AMATUL FATIMA, 19 A L, J. 483; 40 M. Ld. 
677; 80 L, J. 226; 24 0. C. 118; (1921) М. W. N. 349; 
48 А. 297; 29 M. L. Т. 409; 84 C. L, J..113 937 
Palayams in Southern Districts of Madras, 

whether alienable— Military service tenures, abolition 

of, by Proclamution—Police service tenures —Madras 
- Regulation XXV of 1822. 

Where lands in British India are held on military 
service tenure, there is good reason for holding 
that no one of № successive tenants could deal 
with the land во asto deprive the next holder of 
the source from which his duties might be dis- 
charged, 

. їп the Southern Districts of Madras, sundry 
palayams were originally held on military service 
tenure and subject to the payment of a tribute to 
the“ paramount power. But these military service 
tenures were abolished and determined bya Pro- 
clamation of the Governor in Council, dated Ist 


INDIAN CASES, 
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December 180], and thereafter uny character of 
inalienability attaching to the palayams by virtue 
of such tenure ceased. . ` 

Police service tenures were abolishdfül in 1816 by 
the Government of Madras: butit was held in the 
present case that ‘it was not proved that the 
palayam had in fact been held on such a tenure. 

Madras Regulation XXV of 1802 neither gives to, 
nor takes away from, the former owners of lands 
not permanently settled any rights which they then 
had Р С MALAYANDI APPAYASAMI NAICKER v. 
MIDNAPORE ZaxiNDARI Co. LTD, 40 M. L 7.537; 
11921) M. W М. 352; 840, L, J. 6; 44 М, 575; 4 L. 
W.49:29 M.L T 583 953 
Paper Currency Act (П of 1910), 

S. 26. See HUNDI 1:0 
Partition of fractional share of estate—Estate not 

capable of partition—Decree, proper. 

Where ina suitfor possession, by partition, of a 
fractional share of an estate, the Courts are unable, 
owing to the impartible nature of the estate, to 
separate by metes and bounds the plaintiff's share 
from the rest, the proper course is not to dismiss the 
suit, but to give: the plaintiff в decree for joint 
possession over such share аз із found lawfully to 
belong to him A Влав SHAH v, TAHIR Suan, 
19 A. L, J. 61; 43 А. 318 878 
Portion of estate treated as separate — 

Partition of separate portion, whether inequitable, 

Where a portion of the land comprising an estate 
is treated as a separate entity from the remainder 
of the estate, it is not inequitable to allow that portion 
to be partitioned, С Durga OHARAN v, BNAMUL 
Huq 762 
Suit—Preliminary decree, nature of— 

Application for final decree, whether application 

for ewecution—Limitation. 

Inasmuch as а preliminary decree in a partition 
suit is nob a decree which can be executed, an 
application for the purpose ‘of actually effecting a 
partition and that a final decree be prepared, is not 
an application for execution the limitation for 
making which is governed by Article 181 of Schedule 
I to the Limitation Act; such an application is an 
application in the suit to which the law of limitation 
does not apply. © ТазАммог HUSAIN v, BANDE 
ЋллА, 7 О L J. 588; 23 О. C. 281 433 
Partnership, dissolution of — Receiver, appoint. 

ment of—Suit against partners — Receiver, whether 
. necessary party — Test. 

Where ina suit for dissolution of a partnership a 
Receiver is appointed for winding-up the business 
and recovering the outstandings, he is not a 








necessary party to а suit brought against the partner. ' 


ship by a third party. The tess in such oases ів, 
whether the object of tbe suib is to interfere with 
the possession of the Receiver or the jurisdiction of 
the Court appointing him; if itis not, he is nota neces. 
sary party tothe suit, © AsupAMAL-DWAREADAS v. 
OCngorTHRAM-GOPALDAS, 14 8, L. В. 171 273 
Fraud of one partner—Party defrauded, rights 
of — Loss, Liability for. 
Where a person is induced by the false representa- 
tions of others to become a partner with them,, the 
Court will rescind the contract of partnership gt Ris 
instance, and will compel them to re-pay him what. 
ever he may have paid them, with interest, and to 





. . BAL 28 P. W. R. 1921; з U. P. L. В. (1.) 26 
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indemnify him against all the debts and liabilities of 
the partnership. 

When а pertnership 14 rescinded on the ground of 
fraud or misconduct, the partners at fault are not 
entitled to ask the other member3 of the partnership 
to contribute to the losses which may have occurred 
in the partnership business, L GOLA бхон v. Надам 
Syb-partner, right of, to sue partner for 

accounts. 

' А suit by a sub-partner for an account of the 
partnership is maintainable, against his partner, and 
he must accept the acoounts in the main partnership 
as settled between the partners of that partnership, 
unless he can show that the accounts have been taken 
wrongly or mala fide. © GIDASING CHIMANSING v. 
BIKHOHAND Brograg, 14 8. L, В, 193 967 

Pauper, application by, for excuse of delay in 

filing appeal—Order granting application, whether 

- can be re-considered. See LIMITATION Аст, 5. 5 


Penal Code (Act XLV of 1860), 
Ss. 28, 260—Counterfeiting stamps, whut 
amounts to, 

Accused, a stamp vendor under the Forest Account 
Rules, altered some used stamps so as to resemble 
genuino unused stamps, and affixed them to licenses 
issued to licenses for grazing cattle: 

© Held, that the alteration of the stamps amounted 
to counterfeiting within the meaning of section 28 of 
the Penal Code, and that the acoused was guilty of au 
offence under section 269 of that Code, N RAMLAN 
Ф. ШЫ, 22Cxn L. J. 289 785 
ss. 99, 103, 104, 105, 147, 441 
1 s EROR iminal tyespass—Right of private defence of 

property, extent of— Resistance by trespassers, effect 

of—Rioting in village—Spectator, whether member 
of unlawful assembly, 

Against criminal trespass the person in possession 
of the property has the right of private defence of 
property so longasthe trespass continues, and this 
right extends to causing to the trespassers any harm 
other than death subject to the restrictions men- 
tioned i in section 99 of the Penal Code, namely, that 
no more harm should be inflicted than is necessary 
for the purposes of defence and that there is no time 
to have recourse to the protection of the authorities. 

Tf, in the exercise of this right, suoh resistance is 
offered by the trespassers that a reasonable appre- 
hension is caused to the owners that death or 








grievous hurt would be the result, the right of privato: 


defence of person then arises and extends to the 
causing of death, Pat рокніт Sua v. EMPEROR, 
22 Cr L. J. 177 33 
ss. 109, 379—Person charged with 

theft, whether can be convicted of abetment of offence, 

A person charged with an offence under sec- 
tion 379 of the Penal Code cannot be convicted 
of abetting that offence, where heis not charged with 
such abetment. Раё DARBARI CHOUDHURY v. 
Eupsnor, 22 Cn. L, J. 811 999 
—^—— SS. 147, 149, 304, 325—Dnlawfit 


‘assembly— Common intention to cause grievous hurt 





e *— Death caused—-Members causing death not ascer- 


Mingble— Liability of members ~ Offence. 
Where the members of an unlawful assembly, 
animated with the common intention ef causing 
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grievous hurt, cause death and it is impossible to 
ascertain by whioh of the members of the assembly 
death was caused, but it ig found that one of thom 
was immediately responsible éor one of the deaths 
caused, that member is guilty of the offences of 
rioting under section 147, and of culpable homicide 
under section 304, ‘of the Penal Code, ‘and the 
remainder are guilty of rioting and causing grievous 
hurt under section 825, read with section 149, of that 
Code. О Barkan SINGH v, Emperor, 7 O.L. J. 671; 
22 Or, L. J. 279 679 


55. 149, 436, charges under, facts 
necessary to substantiate. 

Tn order to substantiate-a charge of arson under 
section 436, read with section 149, of the Penal 
Code, it is necessary to find that either from the 
inception or at any stage of the occurrence the 
accused were actuated by tho common motive to 
set fire to a houso, or that they knew that such an 
offence would be committed in prosecution of the 
common object, Their mere presence, unless they 
did something to aid and assist the principal culprit, 

would not make them guilty. Pat Harozo SINGH 
v. EMPEROR, 22 Cr. L, J, 267 667 


ss. 183, 186. 


CEDURE Cong, s. 476 
S. 193. See CRIMINAL PROCEDURE CODE, 
593 


55, 225, 353—Criminal Procedure-Code 

` (Act V of 1898), з. 56 -Arrest under written order— 
Rescue from lawful custody — Assault on Police Officer 
—Offence—Criminal Court, duty of—Civil and 
criminal case, difference between trial of. 

: A constable arrested a person in pursuance of a 
written order made by a Sub-Inspector under sec- 
tion 56 ofthe Criminal Procedure Code, The accused 
hustled the constable, pushed him aside and thus 
rescued the person who had been arrested: 

Held, that the accused were guilty of offences 
under section 353 read with section 226 of the Penal 
Code. 

The duty of a Criminal Court is to get to the 
bottom of а case before it and to see that every 
sorap of relevant evidence is brought before it. 

The difference between the trial of a civil and a 
criminal case is that, in the former, itis the duty of 
the parties to place their case before the Qourt as 
they think best, whereas in the latter itis the duty of 
the Court to bring all relevant evidence on the 
record and to see that justice is done. A EMPEROR 
v JANKI Prasan, 19 А L.J. 196; 22 Cr. D. J. 210; 
43 A. 283 322 


— ——- SS. SOI, 207 -—Attempt to poison one 
person —Poison administered to — several —Small 
quantity of poison— Offence 
Accused sent some sweetmeais containing arsenic 

to A. with the intention of causing her death. B.and 

C. also shared the sweetmeats with A, and although 

all three of them became ill, none of them died: 

Held, (1) that the accused was guilty of an attempt 
to murder not only A. but also B. and Cy; 

(2) that the mere fact that the amount of arsenic 
was not sufficient to cause the death of A. made no 
difference. L LADHA SINGH v. EMPEROR, 22 Cr. L. J. 
1943 U. P. L, В. (L.) 12 50 








See ORiMINAL Pro- 
; 796 





s. 164 
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— S. 304—Intention to cause death —Three 
persons attacking fourth with lathis. 
Where three-persons attack & fourth with lathis, 
“the blows being directed аё Ње head of. that fourth, 
‘they must be fixed With the knowledge that they 
‘were likely. to cause death. L, HARNAMA v, EMPEROR, 
‘92-Cr. L, J. 276; 3 U. P.L. В. (1) 34 676 


SS. 323, 325— Evidence that fight 
occurred, whether sufficient for connction. 

Unless the evidence is good enough to warrant a 
clear finding as to the facts and as to the guilt of the 
acopsed, no conviction under sections 823 and 325 of 
‘the Penal Code can be arrived at simply on the 
ground that enmity and a fight have been proved and 
that serious injuries have been caused in the fight. 
L Dani v, Ёмрквов, 22 Cr L., 7, 199;8 U.P.L R. 
а) 55 
S. 406—Criminal breach of  irusti— 
‘ Administrator, whether can be proceeded against 

without sanction of Court—Accounts passed by Court 

— Administrator, liability of. 

Where. an estate is entrusted to an Administrator by 
the Court inthe exercise of its intestate jurisdiction, 
a complaint charging him with criminal breach cf 
trust under section 406 of the Penal Code in respeot 
of the goods entrusted to him cannot be entertained 
without the sanction of the Court appointing him, 

‚ The mere fact that accounts have been filed in the 
Probate Court, or even the fact that the accounts 
have been passed by the Court, does not absolve the 
Administrator from his liability for any particular 
sums о? money which may have been misappropriated 
by him, and he may be suedinthe ordinary way for 
such sums, С KmisuNA LALU PROFULLA Kumar, 
88 C. L. J. 252; 22 Св L. J. 206 791 


- S.4C8. See CRIMINAL PROCEDURE Сор, 
в. 234 

















S. 420—Cheating—Hundi negotiated with 
knowledge that it will be dishonoured— Offence. 
Accused negotiated a hundi payable at sight and 

drawn on а firm which he knew would not’ pay the 

hundi. The hundi, when presented, was dishonoured, 

The accused spent the money obtained by him on 

speculative transactions and took no step to have 

the hundi honoured or to re-pay the amount obtained 
by him: 

Held, that the accused was guilty of cheating, 
B EMPEROR v UrrAMLAL Narorrampas, 23 Bom. 
L. В. 240; 23 On. L, J. 806 993 
S. 430—Mischief~Damming water 

channel and diverting water—Wrongful loss— 

Offence. 

' Accused, without any sort of right, dammed up the 
water of.a supply channel, and opened a diverting 
channel, and were convicted of an offence under 
section 450 of the Penal Code : 

Held, that the act et the accused showed an 
intention to cause wrongful loss, and that they had 
been rightly convicted WI ATBIMJOLAM Рша v. 
PALANIANDI AMBALAN, 13 L. W, 266; 22 Cr, L. J. a4 
67 








intent to commit adultery — Consent or connivance 

of husband—Presumption, 

A maf who enters the house of another at night 
with intent to commit adultery with his wife is guilty 


INDIAN OASES, 


-— S. 451—House trespass by night with 
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-of an offence under section 451, of the Penal Code, 
‘and if,in such a caso, it is shown that the husband 
-wasat the time of the occurrence absept from: the 
house in the legitimate pursuit of his occupation, it 
may safely be presumed that ће neither consented to 
nor connived at any adultery or immorality on the 
part of his wife. L KHANOON RAM v, EMPEROR, 22 
Ов. L. 2. 266 666 

— S. 7 1 —Forged document tendered to Police 
during investigation, whether amounts fo “use” of 

forged document. 

Where a person during the course of a Police 
Investigation tenders a ‘forged document to the 
Investigating Officer, and thereby causes that 
officer to do something which he would otherwise not 
have done, he is guilty of having used a forged docu- 
ment within the meaning of section 471 of the Penal 
Code. Pat Sasan Laru v Emperor, 22 OR. D. J. 
2714; 8 U, P. L. В (PAT.) 42 - 674 


PleadingS-—Adverse possession, title by, whether 
can be pleaded in appeal г 
A plaintiff may be allowed to succeed on a title by 

adverse possession, pleaded even for the first time in 

the Court of Appeal, provided such & case arises on 
the facts stated in the plaint and the defendant is not 
taken by surprise. C Kassim Hassan v. HAZRA 

Braum, 82 C. L. J. 161 165 

Inconsistent pleas, whether can be taken. 
Asa matter of law, a defendant can put forward 

inconsistent pleas, and it is for the Court to take 

this fact into consideration in coming to the conclu. 
sion whether the pleas aro well-founded Pat 

Raman Сноовьһү v, Bacua Misir, 2 Р. L. Е 











Undue influence, plea of, when сат be investi- 
gated, : 

Undue influence, being a species of fraud, must bo 
pleaded with precision, and unless a case of undue 
influence is made inthe pleadings, such a case 
cannot be investigated by the Courts. Pat INDER 
CHAND v, BIDYADHAR PANDEY, 5 P. L, J. 744; 2 P.L. 
T. 111; (1921) Par. 107 282 


Fossessory title—Burden of proof. 

Where it is proved that on the death of a person 
there was a scramble for possession of his property 
among persons claiming to be entitled thereto, and 
that the plaintiff and defendant both put their locks 
on ahouse belonging to the -deceased, neither of 
them can be said to have а possessory titleas against 
the other, L Tiratu HAM v, Kanan Devi, 1 Y Di 


Pre-emption, evasion of—Ewchunge, validity 


of. 

The law of pre-emption may be evaded by any 
legal means, and there is nothing illegal in а man 
becoming a proprietor in a village under an exchange 
where he apprehends that а sale effected in his 
favour would be pre-empted. L Narain SINGH v. 
WARYAM BINGH 576. 
Pre-emptor denying vendor's title, whether 
estopped from claiming pre-emption | • 
The fact that a person who bringsa suit for pre- 





emption, has, ab some time prior to the bringing of e 


the suit, denied the title of the vendor, would net 
estop him from maintaining a claim for pre-emption. 
О Ац Banpi v. ALI Hasan, 23 Q. О, 898 706 | 
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— Suit by several plaintiffs —Withdrawal | of 

some plaintiffs, effect of. 

* A pre-emptor does not lose his right if -he joins 
with him a person who is entitled equally with 
himself to Sre-empt, but who daring the litigation, 
whether in the first Court or'in the Appellate Court, 
gives up, either gratuitously or for a consideration, 
his right to pre-empt. In such acase the remaining 
plaintiff is entitled to carry on his claim alone. 
L ALLAH-DITTA v. Qaix DIN - 692 


Suit for, -on ground of vicinage — Property. 
See PUNJAB PRE-EMPTION Act, в. 16 . 271 
Pres!dency Towns Insolvency Act 
. GH of 1909, s. 21—Adjudication, applica- 
tion to annul— Debt, payment of, what amounts to. 
- Where an insolvent applies under section 21 of the 
Presidency Towns Insolvency Act, “to have his 
adjudication aunulled, he must satisfy the Court 
that he has paid his creditors such sum as would 
have been & complete discharge in respect of those 
debts had there been no bankruptey at all; that 
is to say, he must show that he has not only paid 
up all his debts but that he has paid interest up to 
the date of payment on such of them as carried 
interest. © Haruss, In re, A, A, 47 О. 914 943 


— S. S5—Provincial Insolvency Act (III of 

19)7), s. 88—Insolvent, mortgage by, within two 
* years of insolvency—Good faith—Consideration — 
* Burden of proof—Official Assignee, application by, to 

enpunge admission of proof, effect of —Consideration, 

portion of, proved —Proceduve. 

Where a mortgageo seeks to enforce a mortgage 
executed by a person within two years of his insol- 
vency, the onus, under section 55 of the-Presidency 
Towns Insolvency Act and section 36 of the Pro- 
vincial Insolvency Act, rests upon the mortgagee 
to show that the transaction was executed in good 
faith and for consideration, The fact that the 
Official Assignee has moved to expunge proof of 
the mortgage which he had admitted under section 
86 of the Second Schedule to the Presidency 
Towns Insolvency Act, does not alter the onus 
of proof, as such admission is in no sense an 
adjudication. 

: Where a portion only -of the mortgage considera- 
tion is found to have been advanced, the proper 
order is to set aside the mortgage in toto and treat the 
mortgagee as an unsecured creditor for the amount 
advanced by him. М Orrician ASSIGNEE ОЕ 
Mapras v, BAMBANDA MUDALIAR, 80 М. L J. 845; 
48 М, 739: 28M.L T 268 
S. 101, Sch, Il, s. 18—Registrar 
ín Insolvency, reference to — Mortgage, validity of, 
power of Registrar to decide— Appeal {rom order of 

Registrar—Limitation. 

Where a reference is made to the Registrar in 
Insolvency under section 18, Schedule II of the 
‘Presidency Towns Insolvency Act, upon the appli- 
cation of certain persons alleging themselves to be 
mortgagees of an insolvent’s estate, directing them 
to? prove their mortgage before him, the Registrar 
‘bas по jurisdiction to deal with the question of the 
validity of the mortgage, even though the parties 
e «consent and agree to his doing so, and by his decision 
sélversely affect parties interested who are riot sui 
juris, 
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Presidency Towns Insolvency Act— 

concld, . e 

s . 

The périod of 20 days provided by seotion 101 
of the Presidency Towns Insolvency Act runs not 
from the date of the findings being filed or signed, 
but from the date of the matter heing completed, 
and the report being signed С. LALBIHARI SHAH, 
In re, 47 О. 721 . "889 


Presidency Towns Small Cause 

Courts Act (XV of 1882), 5: 9—Rules 
' of Practice of Calcutta Small Cause Court, т, 92, 

object of. 

Under the powers given by section 9 of the 
Presidency Towns Small Cause Courts Act, the High 
Court added the following to rule 92 of .the Rules 
of Practice of the Court of Small Causes at 
Calcutta :— 

_ “Provided that the Court may, if in its opinion no 
sufficient grounds are shown for the appli- 
cation, dismiss it without directing service 
on the party against whom the application 
із made ;" Я 

Held, that the object of the foregoing addition 
was to remove the difficulty whereby а preliminary 
hearing was precluded for the -purpose of finding 
out whether there were grounds for the application 
such as are indicated in the rule itself ; that the rule 
was nob ultra vires but that, so far as applications 
under section 38 of the Act were concerned, the 
preliminary hearing must be before a Bench of the 
Small Cause Cours C Ram CHANDRA SAGOREMULU 
v. AMAROHAND MURLIDHAR, 24 C, W. N, 783; e 


763 


Probate and Administration Act 
(V of 4881), SS. 4, 35, B82—Ewecutor, 
right of, to recover debt due to estate, after death of 
sole legatee. 

An executor or administrator by virtue of his 
office, or, in other words, in the character meroly of 
executor or administrator, takes an estate in the 
property of the deceased and а legal character is 
vested in him. : 

The property of-the deceased vests in the legatee 
for purposes of enjoyment, but ib vests in the 
executor for the purpose of administration, and the 
enjoyment of the property must be postponed to the 
due administration of the property. 

Therefore, an executor is competent to maintain 
а suit for the recovery of a debt due to the estate of 
the deceased even after the death of a sole legatee. 
Pat Karoo v. Bisi RAuzo, 2 P. L. T. 805 350 
——— 9. [6—Will, proceedings to establish, 

validity of- Executor, general citation to—Non- 

appearance of executor—Special citation ~ Letters 
of Administration —Procedwure— Ewecutor, when can 
renounce executorship. 

Where in proceedings to establish a Will, a general 
citation is issued to the executor named in the 
Will to attend and watch the proceedings, and he 
fails so to attend, and the galidity of the Will is 
established, the Court ought to issue a special 
citation under section 16 of the Probate and Ad. 
ministration Act to the executor, and, in the event 
of his renóuncing or failing to accept the executor. 
ship within the time limited for the accepfance 
or refusal thereof, to issue Letters of Administra. 
tion with a copy of the Will annexed, 
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Probate and Administration Act— 
conold, e í 
| * 6 
An executor is not bound to renounce his executor. 
ship until the validity of the Willis established, 
BAROJINI Dasi v. RAJLARSHMI Dasi, 47 i 


Procedure—Issug, trtal of, piecemeal— Inter. 
locutory order—Revision—High Court, power of, to 
interfere. 

“As the trial of a case piecemeal is a serious evil 
to the parties and might involve heavy costs in 
second appeal ог any other hearing, the High Court 
willinterfere with an interlocutory order directing 
the trial of certain of the issues in a case before 
proceeding to the trial of the others, Pat Sarra 
NIRANJAN v, DWARKA Natu, 2 P. L., T. 154 528 


Promissory note payable on demand, when 
overdue, К А 
. Where a note payable on demand is negotiated, 
it is not deemed to be overdue for the purpose of 
affecting the holder with defects of title, of which 
he had no notice, by reason that it appears that 
a reasonable time for presenting it for payment 
has elapsed since its issue. С D.N, Saana & Co. 
2, BENGAL NATIONAL BANK, LTD, 47 О. 861; 83 0. L, 
J. 641 "E 940 


Provincial Insolvency Act (IH of 
1907), ss. 5, 15—Petition for adjudication 
ру debtor—Grownds for dismissing petition, 

A debtor applied to be adjudged an insolvent, but 
his petition was dismissed on the grounds (1) that 
he had allowed a register containing the names of 
pilgrims allotted to him on partition to remain with 
his brothers;. (2) that he had removed his place of 
residence; (3) that he had inserted fictitious amounts 
as debts, and (4) that he had given a false account of 
his income : 

Held, that none of these grounds was a valid 
ground for dismissing the petition. Pat Muni Lau 
v. BAASHI BHUSAN Ra, 2 P. L, T. 106 48 


` SS. 16, 24—Schedule of creditors, none 
preparation of, whether bars regular suit against 
insolvent, ` 
A firm was adjudicated insolvent, but ne schedule 
of creditors,as required by law, was prepared, nor 
was notice of the insolvency proceedings served on 
all the creditors, One of the creditors brought a suit 
against the insolvents to recover the amount of his 
debt, but the suit was dismissed on the ground that 
no permission had” been obtained from the Court 
under section 16 of the Provincial Insolvency Act : 
Held, that the insolvency proceedings were no bar 
фо the suit, Ё. Des Ras v. Dont OHAND E 


S. 18—Sale by Receiver—Procedure, 

A sale by в Receiver in whom the property of an 
insolvent vests under section 18 of the Provincial 
Insolvency Act is really а sale by the owner, and 
may be held either by auction or by private treaty 
and need not be held én the manner provided for 
sales in execution of decrees under the Civil Pro- 
cedure Code. С ENTAZUDDI SHEIKH v, RAM KRISHNA 
Banik, 24 О. W. N. 1072 745 
S. 36 —Limitation Act (IX of 1908), 
Sch. I, Art. 181, applicability of —Official Receiver, 
application by, to avoid transfer— Limitation for 
making application, . : 


a 
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Provincial Insolvency Act, 
concld, 


The period of limitation prescribed by Article 181 
of Schedule I to the Limitation Act is confined to 
applications under the Civil, Procedure Code, and 
does not apply to au application under бойоп 36 of 
the Provincial Insolvency Act made by. the Official 
Receiver. No period of limitation is prescribed for 
such an application, which may be made at any 
time during the pendency of insolvency proceedings. 
IV! DunaiYvyA SOLAGAN v. VENKATARAMA NAIKER, 
12 L. W. 585 e 
Provincial Insolvency Act (V of 

1920), S. IO (1) (a@)—Rent Court decree, 

whether “debt,” A 

A Rent Court decree is a ‘debt’ within the meaning 
of section 10 (1) (a) of the Provincial Insolvency Act 
of 1920, A Munna SINGH v. KUAR DIGBIJAYA 
SINGH, 19 A. L, J. 2723; 8 U. P. L. R. (А.) 44 758 
Provincial Small Cause Courts Act 

(IX of 1887), S. 23— Suit instituted on Small 

Cause Court Side of Munsifs Cowri—Question of 

title — Suit ve-instituted on Original Side— Suit tried 

as Small Cause Court suit by consent of parties— 

Revision —Jurisdiction, objection to, whether can be 

raised. 

A suit for rent was instituted on the Small Cause 
Court Side of a Munsif’s Court. The defendant 
applied for and obtained an order under section 23 of 
the Provincial Small Cause Courts Act for presenta- 
tion of the plaint to 8 Oourt having jurisdiction to 
try the question of title. The plaint was then 
re-presented tothe Munsif’s Court on the Original 
Side, when the parties agreed that there was no 
question of title and wished the suit disposed of as 
a Small Cause Court suit. On revision the defendant 
objected that the Cour; had no jurisdiction as a 
Small Cause Court to try the suit, asthe order under 
section 28 had not been set aside : 

Held, that the objection could not be taken for the 
first time in revision, AREALI VEEMAN v 
SUBBAROYAN, 12 L. W., 423 135 
SS. 23, 25-0rder directing return of 

qlaint— Revision, whether lies, 

The High Court has power to revise an order 
returning a plaint under section 280f the Provincial 
Small Cause Courts Act, L LABHU RAM v. Moon 
ORAND 319 
Public nuisance—Damage, special Pathway, 

obstruction of—Suit by one member of public to 

compel removal of obstruction, maintainability of. 

Where it is shown that one member of the public 
has suffered special damage by the obstruction of a 
public pathway which prevents him from using the 
pathway as a convenient access to his house, he is 
entitled to maintain a suit for adeclaration of right 
of way, and for an injunction to compel the removal 
of the obstruction. © Kaur Nars v, NAIMUDDI 
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Punjab Alienation of Land Act 
(XIII of 1900), 5. G—Mortgage by agricul. 
turist in favour of third person in order to pay off 
debt due to non-agriculturist, validity of. . 
There is nothing illegal or opposed to public poligy 
ina third party coming in and taking the land of 
an agrioulturist on mortgage, undertaking in esohanges » 
to pay off the debts due bythe mortgagor to a now- 
agriculburist, Ё. LADHA SINGH 0, AHMAD YAR 
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Punjab Excise Act (lof 1914), s. 6I 


(1 )— Possession of illicit iquor—Sentence, deterrent, 

necessary. 

In convictions for manufacturing liquor contrary 
to law and being іп" possession of it, deterrent 
sentences are absolutely, necessary. [| EMPEROR v. 
Ворна, 22 (в... J. 258 
i S. GI (1) (a)—Possession of illicit liquor 

by two brothers living jointly— Offence, 

Where illicit liquor is found in a house which is 
ocoupied by two brothers, the presumption is that 
the elder brother was in possession of the liquor, L 
Mns Sinan v. EMPEROR, 22 Оң. 1, J. 272 672 


Punjab Pre-emption Act (1 of 
1913), S. I3 (0) — Agricultural land, what is, 
The mere fact thak a plot of land is assessed to 

land revenue would not make it agricultural land, 

unlessit is proved that the plot is occupied ог let 
for agricultural purposes or for purposes subservient 

Бо agriculbure, L. MUHAMMAD бмр v.SHaH Nawaz 





S. 16—Pre-emption, suit for, on ground of 
vicinage —Property transferred by pre-emptor to wife 
—~Sale held ineffectual as against creditors — Pre- 
emptor, whether owner. 

Plaintiff sued to pre-empt the sale of a house on 
the ground that he was the owner of an adjoining 
house It appeared that the latter house had. been 
sold by the plaintiff to his wife by means of a 
registered conveyance and that the wife had effected 
8 mortgage of the house. Thesale in favour of the 
wife had, however, been held to be ineffectual as 
against the creditors of the plaintiff The plaintiff 
now contended that he was still the owner of the 
house and was entitled to pre-empt the sale of the 
house in dispute : ` 

Held, (1) that the judgment holding that as 
between the plaintiff's wife and his creditors the sale 
in favour of the wife was ineffectual proved no more 
than that the sale in favour of the wife had been 
questioned by the plaintiff's creditors ; 

(2) that as between the plaintiff and his wife the 
latter was still the owner of the house; 

(8) that, therefore, the plaintiff was not entitled 
to pre-empt the sale of the adjoining house on the 
ground of vicinage, L ABDUL Razak v, FAZAL ILAHI 


т 271 
Punjab Tenancy Act (XVI of 1&87), 
S. БӘ —VJoint tenancy and tenancy-in-common, 
distinction between -—BSurvivorship, principle of, 
applicability of. 
There is a distinction betweer a joint tenancy and 
a tenancy-in-common, the test being whether definite 
shares have been specified. 
Tt is only in the case of a joint occupancy tenancy 
that the principle of survivorship applies. L Haxo 
о, SULTAN MUHAMMAD KHAN 513 


S. 59—Joint tenancy and tenancy-in-com- 
mon, distinction between—Su) vivorship, principle of, 
applicability of. 

The principle of survivorship applies only in the 
case of a joint tenancy. 

Where there are defined shares in а tenanoy, ib is 
noa case of a joint tenancy but merely one ef 
tenancy-in-common. L Оттам v. NIHAL CHAND 

ee 562 

S. 59—Occupancy — rights —Succession— 
. Burden of proof— Mutation, effect of-- Presumption, 
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Punjab Tenancy Ас — сопоа. 
е 


In a contest between the landlord and the 
collaterals of a deceased occupancy tenant with 
regard to the succession to the tenancy, the burden 
of proving that the requirements’ of the proviso 
to section 69 of the-Pufijab Tenancy Act have been 
fulfilled lies on the collaterals. oe 

The mere fact that the collaterals are ine posses- 
sion of the land and that mutation has been effected 
in their favour, does not shift the burden of proof 
on to the collaterals. 

The Civil Courts have to come to an independent 
finding in such cases and cannot base their decision 
merely on an opinion formed by the Revenue 
Authorities, 

In the parcha tasdig of 1881-1882 it was entered 
that the occupancy tenants, who were real brothers, 
DS stated that they had ocoupied the land in 
1802: i 

Held, that there was, no presumption that the 


word “they” included their father L BAHADUR 
v, RAM SINGH $56 
Record of Rights, entry in, rebuttal of, 


proof of. 

When a circumstance is relied upon ns negativ- 
ing the presumption of the correctness of the Record 
of Rights, that circumstance must not only be incon- 
sistent with the Record of Bights, but it must be in- 
capable of explanation üpon any other reasonable 
hypothesis than that the Record of Rights must be 


wrong. Pat Gosinp Prasan v, ÜBATTURBHUJ 
Registration Act. (1 of 1877 
SS. 17, 28, 49, GO, 65—Repistration of 


documents—Place of registration —Inclusion in 

mortgage of property not intended to form part of 

security, effect of—Registration, validity of. 

A mortgage-deed, executed in 1°02, purported 
to mortgage a property in the Darbhanga District 
and a property in the Mozufferpore District. It 
was registered in the Mozufferpore District. It 
was found that the statement in the bond that it 
comprised the Mozufferpore property was, to the 
knowledge of both parties, a mere fiction introduced 
for the purpose of getting registration in the 
Mozufferpore District; and that the parties never 
intended that the Mozufferpore property should 
form part of the security : 


Held, that the inclusion of the Mozufferpore pro. 
perty was a fraud on the registration law, and that 
the registration obtained by its means was invalid, 
P C MATHURA PRASAD v. CHANDRA Narayan, 40 M, 
L. J 489; 19 A. L. J, 386: 88 C. L. J. 410; 23 Bom. 
L. В. 623; (1921) M.. W. N, 370; 14 D. W. 1; 29 M. L. 
T. 418 833 


Registration Act (XVI of 1903), 
S. 1 7-——Document reciting what has been done in 
respect of certain property, e whether compulsorily 
registrable, 

A document which does not of itself effect any 

partition of immoveable property, butis merely a 

recital of what has been done in regard to certain 





property, does not require registration. L Miena 
Maz v, Suiv Ram 4 
S. 17—Monthly  lease—Rent payable 


annually—Registratton, whether necessary. 
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Registration Act, 190B-—conod. ` 
: ө 


. '& lease fixed а monthly rent and provided for 
ejectment of the tenant on failure to payrent. Rent 
was, however, made payable annually : 

. Held, that thedease was a monthly one and did not 
require registration. & MANGAL SINGH v, 226 
: 8. 17 (D) – Receipt, unregistered in dis- 
> charge of mortgage debt, admissibility of. 

. A document which merely evidences the receipt of 
asum of money in full discharge of a mortgage- 
debt, the payment of the balance of interest being 
excused, is not affected by section 17 ıb) of the 
Registration. Act, and, even if unregistered, is 
admissible in evidence, М NzmgLAMANI.PATNAIE v. 
Suxpava ВЕНАВА, 12°L. W. 269; 43 М. £03 255 
S. 17. (3)—Authority to adopt contained 
A in Will of minor—Registration, whether necessary. 

An authority to ¢dopt conferred by a Will does not 
require registration to render it valid, although the 
executant was а minor and the bequests may not be 
valid. Wi KovDAPALLI VIZIYARATHNAM v. MANDA- 
PAKA SUDARSANA Rao, (1920).M, W. №. 684; 12 L W. 
596 "146 
S. 77—Suit for compulsory registration — 
v Court, duty of. 
` In a suit brought for the compulsory registration 
of a sale-deed, allthat a Civil Court has to consider is 
thp genuineness of the deed and not its validity. A 
Raw GHULAM v. MENDA, 19 А. b. J, 224 859 
Regulation III of 1872, $. 25—Record of 
^ Rights, entry in, whether can be challenged onground 

of fraud. 

. Anentryin the Record of Rights prepared under 

section 26 of Regulation IIL of 1872 canbe challenged 

on the ground of fraud. Pat бів Saran Suan v. 

RAMESWAR Dx, (1920) Par. 863; 2 P. L. T. 40 640 

Rent, suit for—Quesiion of title, whether 
arises, 

In в suit for rent, if the plaintiff proves that the 
defendant bas been his tenant during the period for 
which rent is asked for, he is entitled toa decree for 
the rent for that period, no matter who the owner of 
the property in dispute may be, and no question of 
title to the property can arise in the suit, If the 
defendant's tenancy is proved, he is estopped from 
denying the plaintiff's title. L гавно Raw v Moon 
CHAND - 319 
Res judicata--Decision of Revenue Court, 

whether binding in a subsequent. suit in Civil Court 

—Madvas Estates Land Act (I of 1918), s. 159 (8) 

— Civil Procedure Oode (Act V of 1908), s, 11. 

A decision on issues arrived at ina Revenue Court 
‘in a suit cognisable exclusively by that Court is not 
binding on a Civil Court as res judicata, even though 
‘the subsequent suit brought in the Civil Court could 
notbe brought in & Revenue Court, as section 189 (3) 
.of the Madras Estates Land Act does not extend the 
“doctrine of res judicata in favour of decisions of 
‘Revenue Courts beyogd what is enacted in seotion 11 
of the Civil Procedure Code. MI SosmawADHRI 
-APPARAO v, DATHADU VENKATARAJU, (1920) M. W. N. 
639; 39M. L, J. 476; 12 L. W. 612; 28 M. L,.T, 359; 
48 M. 859 700 
————- Mortgage вий — Defendant omitting io put- 
forward | counter-claim- Separate suit, whether 
maintainable, 
Where a transaction of mortgage has become fully 
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Res judicata- concld. 


ripened, so that the rights and liabilities of' the 
parties can be dealt with by the Court before which 
the suit is brought in respect’ of that transaction, 
whether the suit is for foreclosure Бу the mort. 
gagee or for sale by the mortg¢gov, ог in the 
alternative for foreclosure or sale by the mort. 
gagee, or for redemption by the mortgagor, all 
questions, including even claims for rent due on 
transactions inseparably connected with the mort. 
gage, relabing to the taking of accounts between the 
mortgagor and the mortgagee ought to Wo decided 
in one and the same andin the very first suit,and 
no second suit can be brought by either party for 
any claim arising out of that same transaction of 
mortgage. ` 

Therefore, where in a suit upon a mortgage 
the defendant omits to put forward a counter-claim 
for апу sum that may be due to him from the 
mortgagee arising out of the mortgage transaction, а 
separate suit for recovery-of that sum is not maintain. 
able Wi AMEENAMMAL v. MEENAKSHI, 12 um ae 

2 
~ Previous decision in same suit, effect of— 

Civil Procedure Code (Act V of 1908), s, 11, 

whether exhaustive, 

When a question atissue between the parties to a 
suit is heard and finally decided, the judgment given 
on it is binding on the parties at all subsequent 
stages of the suit, Its binding force depends not 
upon the Code of Civil Procedure, section 1!, but 
upon general principles of law.: if it were not binding 
there would be no end to litigation. Р С Совок 
Henry Hook v. ADMINISTRATOR-GENERAL OF BENGAL, 
19 A. L J. 366; 40 M.L. J, 433;.29 M. L. Т. 336; 
(1921) M. W. N. 313; 83 C. L. J, 405; 3 U. P. L. R. 
(P. C.) 17; 28 Bow. L. В. 648 631 
Record.of Rights, whether nullifies effect of 

previous decision as res judicata. 

Where a previous decision operates as res judicata, 
the subsequent publication of a Record of Rights 
cannot nullify the effect of that decision, nor has 
such publication the effect of sweeping aside all 
previous decisions between the parties, С JAuADHAR 
Вноумік v. BIRENDRA МАТН Roy 389 
Wrong decision, whether operates as res 

judicata, - 

A wrong decisionin a previous suit has the force 
of res judicata in & subsequent suit, 

Where tho Settlement Court, in deciding the 
question of title as between a mortgagor and his 
mortgagee, lost sight of the fact that the mortgagor's 
right of redemption under the deed in suit had not 
been taken away by proper foreclosure proceedings 
and declared the mortgagee to have acquired full 
proprietary rights in the mortgaged property : 

Held, thatthe decision of the Settlement Court 
nevertheless operated as res judicata. О TILAK 
Onawp v SHAMBHU SINGH, 7 О. 1. Ј, 524, 23 О. О. 
269; 2 U P. L. R. (J. С.) 168 404 
Restitution of conjugal rights— 

Muhammadan Law--Nikah, denial of, whether 

includes repudiation—Nikah read in absenceeand 

* without consent, validity of. ME 

Iu & suit for restitution of conjugal rights the 
defendant denied that a marriage had ever iskqn, 
place between her and the plaintiff, Ib was fognd 
that ifa nikah was read ab all, it must have been 
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Restitution of conjugal 

concld. d 
read in the defendant's absence and without her 
consent : . E 

Held, (1l that the nikah, if any, was invalid; 

(2) that the plea of denial of nikuh amounted 
not only to‘ a denial of the factum of the nikah 
but should be regarded as a repudiation of any 
nikah ceremuny that may have been performed. 
L Becan v Fai BAKHsH, 8 U. P. L. R (D) 3: 734 
Revision (Criminal)—rinding oJ fact — High 
. Court, Power of, to interfere, 

The High Court will not in revision interfere with 
a finding of fact which is within the competence of 
the lower Court. Pat GAJADHAR LAL v. EMPEROR, 
22 On. L, J. x20 422 
— New point, whether can be taken, 

A point not urged in the lower Court, and not 
taken in the grounds of an application for revision, 
cannot be raised at the hearing of the application. 
М АтнімоотАМ PILLAL у PALANIANDI AMBALAN, 
18 L. №. 266; 22 Cr L. J. 270 670 
Rioting in village-Speetator, whether 

member of unlawful assembly. See PENAL Conn, 


rights— 





s, 99 33. 


Sajjadanashin, when can be appointed 

A sajjadanashin maintains unbroken the spiritual 
line from tho original preceptor. Such an office can 
exist only by virtue of the direction of the spiritual 
founder or by a valid custom. С Kassia Hassan 
v» Hazra BEGUN, 32 C. L. si {65 
Service inam lavids—Enfranchisement in 

name of holder of office—Claim by divided member 

to shave in enfranchised lands, how Jar maintainable 

—Burden of proof—Exclusive enjoyment of lands 

by office holder. 

The enfranchisement of service inam lands in the 
name of the office holder does not per se debar & 
divided member of the family of the oifice holder from 
claiming a share in the enfranchised lands. 

Where a divided member sues for a share in 
the lands enfranchised, the onus lies on him to 
prove that he is a member of the original service 
holder's family and that at any partition which 
has taken place among the members of the family 
the inam lands were kept out of partition as un- 
divided property in which all the members retained 
joint rights. 

The sole possession of the inam lands by ihe 
ойсо holder is not per se adverse to the other 
members of the family, divided or undivided, so 
as to deprive them of any intorest they might 
possess Wi Davunapantr VENKATA Bursa Row v. 
KOLLURI SaATTANARAYANAMURTHI, 12 L. W. 6 2; 
(1920, M. W. N. 754; 28 M. L. T. 448, 40 M, L. J. 51; 
44 M. 179 27. 
Shamilat land—Sale of khewab land—Second 

sale by purchaser with rights of shamilat, if any, 

effect of —Second purchaser, rights of. 

К. sold certain khewat land to M, who sold it to 
B. The sale.deed in favour of B contained the 
following clauso: “whatever rights I had in the 
sham'Ülat in respest of the above-mentioned land 
all those rights now belong to the purchaser” 
K. subsequently obtained a declaration that no 
(hare inthe snamilat had pasred either to M. or 
to X. The latter then brought a euit again:t M. 
claiming to be compensated out of M?s khewat land 
for the loss of shamilat consequent on Ks act: 
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Е 7 . 
Shamilat lIande-concla, ; ES 


Held, that M. did not purporb to sellany shamilat 
to B and the latter’s suit must, therefore, fail. L 
MALIK Kwan v. Вногл BAM . 5 
Sonthal Parganas Civil Rules, r. 36 

—Attachment of property —Sale by judgment-debtor 

to pay off decree, validity of—Swuit by purchaser 

against judgment-debtor, maintainability of. 

The intention of rule 35 of the Sonthal Parganas 
Civil Rulesis specifically and solely to protect the 
decree-holder ; so that where there has been a bona 
fide sale by a judgment-debtor of property under 
attachment for the purpose of paying off the docree- 
holder, the jadgment-debtor cannot question the 
validity of that sale ns between himself and the 
purchaser, and a suit for possession of the property 
by the purchasor against the judgment-debtor is not 
barred by the rule. Pat Basu Lar Saana v. Kapo 
Manto, 6 Р. L.d. £6, (1921) Par. 66; 2 P. L T, 345 


849 
Specific Relief Act (1 of 1877), s. 27, 

ill. З to clause (D)—Agreement to sel- 

Purchaser put in possession —Subsequent sule to 

third person—Prior purchaser, whether can enforce 

ayreement against subsequent purchaser. 

Plaintiff was in possession of certain property as 
mortgagee. The mortgagor agreed to sell the pro- 
perty to the plaintiff, but he subsequently sold it 
to a third person who made no enquiry as to the 
plaintiff’s interest in the property : 

Held, that the plaintiff could enforce specific 
performance of the agreement to sell in his favour 
as against the subsequent purchaser of the property. 
B Fax IBRAHIM v Бакі GULAM Monuniw, 23 Boat, 
L. R :35 986 
S. 42-- Hindu Law— Widow, transfer by— 

Declaration, suit for, by transferee against rever. 

sioner, maintainability of. 

A transfer by a Hinda widow of her rights being 
a valid t.ansfer, the transferee is entitled toa decree 
as against the reversioners declaring his right to 
obtain possession as owner of the property transferred 
so long as the widow remains alive. A KAXDHAI 
PANDE v. DACHCHINA MISRAIN, 9 A. L. Ј, 275 784 
—— — S. 45. See Excess Prorits Dory Аст, 

Sun 11, cn. t1) 964 
Stamp Act (II of 1899), ss. 2(1) (a), 

(D), (3), 35 -Adhesive stamp not cancelled— 

Document, admissibility of, in evidence— Document 

inadmissible—Plaintif, whether can prove his case by 

other evidence, 

Where a document which ought to be stamped, 
bears an adhesive stamp the cancellation of which 
has not been effected as prescribed by section 2 (1) 
(a), (b) and (3) of the Stamp Act, it is inadmissible 
in evidence under section 35 of the Act. 

In a suit upon а pro-note which is inadmissible 
in evidence, it is open to the plaintiff to prove his 
case by other evidence Раф Bannax Dro Rar v. 
Ram KisguN Manton, 2 P. bL 1,184 652 

S. 12 (3)—Qancellation of adhesive 
stamp—Drawiny lines across stamp, whether 
sufficient. 

: The drawing of lines across an adhesive stampeis 
as effectual a mode of cancellation as any other, 
provided that from what has been done the intention 
to cancel is clearly» apparent. Ё. Kismor: LAL- 
BANARSI Das v, RAM LAL-TEK OHAND 

a 
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Subrogation, doctrin? of—One of several 
mortgagors redeeming mortgage, effect of— Charge, 
creation of. 

The principle of the doctrine of subrogation is 
applicable to the case of the substitution of one 
creditor for» auother bye operation of law, and where 
one of" several: mortgagors redeems the mortgaged 
property, though he is nota mortgagee, he has a 
charge on‘the share of each of the other co-mort. 
gagors in the property. О Jai KISRORI v. MOHAMMAD 
Ата MOHAMMAD KHAN, 7 O. L. J. 620 560 
Succession Certificate Act (VIL of 

1889), S. 4—Suit against person who is not a 

debtor —Succession Certificate, whether necessary. 

A succession certificate is not necessary in a suit 
by a Hindu widow against a person for the reoovery 
of debts due to the estate of her husband wrongly 
collectad by- him and withheld from her. 

Such a certificate is necessary only where a debtor 
to the estate of a deceased person is sued as such. 
A Sans Кам v. Gosixptz, 19 A. L J. 268; 8 U. P. L. 
B. (А.» 43 * 774 
Suit for possession — Defence, failure of— 

Appeal, second — Defence, new, whether can be set up. 

Where, in answer to a suit for possession, the 
defendant contends that he has acqaired a good title 
by adverse possession, the burden is upon him to 
allege and establish such title, and, if he fails ‘to do 
so, he cannot set up a new defence for the first time 
in second appeal, С BiPIN Beant Sanav ОпАВП 
CHANDRA GHOSH 
Temple—Public dedication - Presumption — 

Mahant, powers and position of. 

Where a temple wae built for public worship ani has 
been open always to such worship, the facts that the 
first worship was performed by a member of the 
public ; that the temple has received further grants 
and gifts from the public; that fairs and public 
worship are annually celebrated, and that admissions 
asto the temple being wakf have been made in 
previous litigation, uro sufficient, in the absence of 
cvidence that the temple was gifted to a particular 
Mahant, to raise the presumption of a pubic dedica- 
tion, ard the Mahant of tho ing‘itution is nob the 
absolute owner of the whole income derived from the 
trust property, the assets being vested in him as 
owner for the time being as trustee for the institu- 
tion, nor, except in cases of necessity, has he any 
power to alienate the property; nor can he apply 
the surplus income to liis own persounl uses but 
must add the same as un accretion to the trust 
property О Сабк dato КАКАЛ v, RAM Naran, 
7 0. L. J. 613 487 
Transfer of Property Act (IV of 

1582), S. G—Assignment of arrears of profits 

claimed, whether within section, 

An assignment of the right to recover a share of 
the profits of an estate, claimed by the assignor to be 
due tohim,is not an assignment of а mere right to 
sue, but is an assignment of the arrears of profits 
claimed to be due, and as such is not covered by 
section 6 of the Transfer of Property Act. O 
GIRDHARI Lan v. AHMAD Mirza Вес, 28 О. О. 384 


690 

—*-—- SS. 6, 7, 8, 38, scope of. See MALABAR 
Law 77 
S. 14. See LEASE 531 








> SS. 43, L19—Kwthange—Defectwe title 
~ —Jubseguent acquisition of good title—Estoppel, 
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The substance of the provisions embodied in sec- | 


tion 43 of the Transfer of Property Act is that, though 
an assignmentis of a defectivd title,, yete when the 
assignor afterwards acquires a good title, the Court 
will make that good title available to make the 
assignment effectual, or, in other words, the interest 
when it accrues feeds the estoppel. 

The special provision relating to exchange contained 
in section 119 of the Transfer of Property 64% does 
not exclude the operation of section 43 of the Act. 
For the purposes of section'43, an exchange stands on 
the same footing as & sale. С Bratman CHANDRA 
MONDAL v,JIBAN KRISIINA Мох DAL, 83 C, L, tis 

S. 52—Lis pendens—Plaint in вий 
returned to make up stamp-duty — Plaint re-presented 

—BSuit, whether pending in interval. 

A transfer of property effected between the date 
when an insufficiently stamped plaint is returned 
for the stamp-duty to be made good, and the date 
of its re-presentation, is not affected by the doctrine 
of lis pendens, as on the date of the transfer no 
suit was pending. С MOHENDRA Nara MAITI v. 
P SAMANTA 
53—Fraudulent transfer —Deciee against 

шыс for share of profits—Subsequent aliena- 

tions by Lambardar—Suit to declare alienations 

invalid —Proof requisite. 

Certain decrees were obtained from the Revenue 
Court fora share of the profits against a Lambardar. 








The Lambardar thereafter alienated some of his, 


property in favour of his son and grandson, and the 
present suit was brought to declare the alienations 
invalid, on the ground that they were made with the 
object of defrauding the decrees of the Revenue 
Court. It was not alleged, nor was evidence led to 
show, thatafter the alienations the Lambardar had 
no other proper y left to sitisfy the decrees: 

Held, that the suit must fail, as there was no 
allegation or proof that the alienations had the effect 
of depriving the plaintiff of the amount of: the 
Revenue Court's decrees, А JWALA SINGH v, FATTA, 
19 A 1.2.87 825 
S. 53—Hindu Law —Joint famil y—Transfer 

ef family property by one member to another— 

Decree against transferor ~ Property transferred, 

whether liable to attachment and sale—HExécution of 

dercee—Atiachment of property—Claim based on 
transfer deed, failure of—Declaration, suit for-- 

Decree-holder, whether can plead that transfer 

fraudulent—Transfer, whether can be questioned by 

subsequent creditor. 

Inasmuch as & transfer by one member of a joint 
undivided Hindu family of a portion of the joint 
family property to another member of the family 
is illegal, a suit by the transferee against the 
holder of & decree against the transferor for a 
declaration that the property so transferred is not 
liable to attachment and sale in execution of that 
decree, is not maintainable. 

Per Stuart, J.—When а decree-holder attaches 
property which he states to be the propefiy 
of the judgment-debtor, anda third party objects 
that the property is not the property of tha 
jadgment-debtor, because it has been transferred by 





a good and valid deed, and is met with the reply : 


that the deedis a fraudulent deed, and the Court 


. 
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in execution decides that the deed is a fraudulent 
deed and upholds the attachment, it is open to the 
decree-holdergto plead, it а subsequent suit brought 
against him by that third party for a declaration 
that the deed’ is a valid deed, that the deed is 
fraudulent. Jt is not necessary, in sucha case, for 
the decree-holder to bring a suit to declare the 
fraudulent nature of the transfer. 

Where & man makes a fraudulent transfer in 
order to evade his existing obligations, that transfer 
can be impeached by creditors whose obligations 
are of a later date. A Ram OHAND v. MATHURA 
OnaN», 19 A. L J. 299 M 896 
SS, 53, 118—Transfer, mutual, of im- 

movedble property, nature of —Eachange—Transfer to 

defeat anticipated attachment in emecution, nature of, 

A mutual transfer of immovéable property be. 
tween two persons amounts to an exchange within 
the meaning of section 118 of the Transfer of 
Property Act, and cach party acquires title in the 
property transferred’ to him on exeoution of the 
deed of transfer in his favour, 

A transfer made merely with intent to defeat 
an anticipated execution is not a transfer of pro- 
perty made with intent to defraud, defeat or delay 
creditors within the meaning of section 63 of the 
Transfer of Property Act. О Riazat Husain v. 
Алт Bann, 7 О. L. J. 609 725 
S. 54 — Bale of immoveable property of value 

less than Rs. 1С0 by unregistered instrument—De- 

livery, constructive, whether sufficient. 

For the purpose of section 54 of the Transfer 
of Property Act, where immoveable property of 
value less than Hs. 100 is sold by means of an 
unregistered instrument, there must be a real 
delivery of the property, Mere constructive 
delivery resulting from the delivery of the unregis- 
tered instrument of transfer is not sufficient. Р. 
C. MATHURA Prasad v. OHANDRA NARAYAN, 40 M. 
L. J. 489; 19 A. L. J, 886; 83 C. L. J. 440; 28 Bom. L. 
R, 629; (1921) M. W. N. 370; 14 L, W, 1; 29 М.І. Т. 
418 i ` è 8:3 
S. 55-—Sale—Portion of sale-consideration 

left with tenđee to pay vendor's morigagee—- 

Mortgagee not paid—Charge, creation of —Vendor's 

lien, enforceability of. 

А. sold certain property to B, leaving with 
him a portion of the sale-consideration for payment 
to C., who held a mortgage of the property from A. 
Subsequently, D, brought a suit for pre-emption and 
acquired the property from B. but neither he nor В, 
made any payment to C. who brought a suit to 
enforce his mortgage by sale of the property and 
obtained a decree, A., satisfied this decree and 
brought the present suit to recover the money paid 
by him by sale of the property : 

Held, that В, and D, having acquired the property 
with notice of the mortgage to C., the amount due on 
that mortgage formed a charge on the property under 
section 65 of the Transfer of Property Act, and as the 
amount due was paid by А., he was entitled to enforce 











his lien against the property inthe hands of D, A^" 


Rama Махр Buanti v, Зико Dass, 19 A. L. J. 58; 43 

А.е8&4 өз 

mt S. 55 (2)—Covenant for title—Defective 
title—Defect known to vendee, effect of —Conveyance, 
previous transactions recited in, effect of —Vendee 
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dispossession of—Damages, suit for— Limitation 

terminus a quo—Limitation Act (IX of 1908), 

Sch, I, Arts. 97, 116. 5 

The effect of a covenant for title implied , by 
section 55 (2) of the Transfer of Property Act can 
only be got rid of by the vendor indicating by ‘clear 
and unambiguous expressions that he dobs not 
mean to guarantee that he has good title to the 
property and is entitled to convey the same. Mere 
knowledge on the part of the vendee of a defect in 
the title of the vendor would not by itself defeat the 
vendee’s right on the basis of such & covenant. 

The recital in a deed of conveyance of previous 
transactions which form the links in the chain of the 
vendor's title, has not the effeot in law of warning 
the vendee that the vendor has a title liable to be 
defeated because of some hidden defect, so as to 
exempt the vendor from all4iability. 

Where owing to & defect in the title of a vendor to 
convey, the vendee is dispossessed in execution of & 
decree obtained against him setting aside the 
conveyance, the starling point of limitation for a 
suit by the vendee for damages for breach of covenant 
isthe date of the original decree in execution of 
which he is dispossessed. The fact that there is an 
appeal and second appeal in the suit would not 
postpone the terminus a quo to the date of the 
appellate decree, because an original decree is not 
suspended by the presentation of an appeal, nor is its 
operation interrupted where the decree on appeal is 
one of dismissal. М MAHAMED ALI SHERIFF v. 
BUDHARAJU VENKATAPATHI Ragu, 11 L. W. 037; 89 M. 
L, J. 419; 27 M. L, Т, 804 235 
S. BSO9-—Mortgage-deed — Attestation, 

amounts to, 

A mortgage-deed consisted of three sheets of 
paper. The mortgagor signed the second sheet in 
ihe presence of two witnesses, who also signed at 
the foot of the sheet as having witnessed the 
signature of the mortgagor. Then some addition 
was made anda third sheet was added .including 
other properties in the mortgage. The third sheet 
was signed by the mortgagorin the presence of 
the same witnesses who had signed the second sheot : 

Beld, that there was a sufficient compliance with 
section 69 of the Transfer of Property Act and to 
validate the third page of the mortgage-deed, it 
was not necessary for the two witnesses to sign the 
third page of the deed. С Janax: Naru Ror v. 
AswiNI Kumari Devi 736 
Sa 59—Morigage—Pardanashin lady-—At- 

testation, proof of. 

Where it is proved that the witnesses to a mort- 
gage-deed did not see the executant, who was & parda- 
nashin lady, but saw her signing the deed and 
impressing it with her seal through a pardah whioh 
was hanging between them and the exeontant, and 
that one of the witnesses knew her by her voice, 
this is sufficient proof of proper attestation. Pat 
RADHA KISHUN v. JAG бано, 8U, P. L. В (Pasa 

1 
5. B3—NMortgage, | usufructuary—RBedemp- 
tion, date of— Money payable in a certain month” 
—Deposit on last day of that month, effect of —Suit 
for redemption — Decree, form of. by 
A deed of usufructuary mortgage provided for 
edemption on payment by the mortgagor of the 





what 
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mortgage-debt in the month of Jeth in'any year. 
The mortgagors-deposited the amount due in Court 
on the 22nd June 1910, thelastday of Jeth, but as 
notice could not be seived on the mortgagee within 


- Ње month of Jeth, the mortgagee did not appear and 


the proceedings fell through, but the money deposited 
remained in Court. In 1915 the mortgagor brought the 
present suit for redemption and for damages for the 
last three years preceding the institution of the suit. 
The suitwas dismissed on the ground that, as notice 
of the deposit could not be given to the mortgagee 
in the month of Jeth, the tender was not a valid 
tender. On second appeal : 

Held, that the suit had been wrongly dismissed ; 
that as the amount deposited was sufficient to 
discharge the mortgage, there should have been a 
decree for redemption from the last day of Jeth 
next succeeding the deposit, and that the mortgagors 
were entitled to a decree for possession and 
damages for three years preceding the suit. A 
AHMAD Bea v. DHARMUN Rar, 19 A. L. J. 259; 3 0. 
P. L.R. (A.) 46 760 

5. B3— Notice of deposit, service of —Duty of 

Court, 


Where a mortgagor makes a deposit of the money 
due upon a mortgage under section 88 of the Transfer 
of Property Act, it is the duty of the Court, under the 
second paragraph of that section, to see that notice 
of the deposit is served upon the mortgagee, it is not 
the business of the mortgagor to see that this is 
done. © NIBARAN CHANDRA v. PARBATI NASKAR 

454 

S. 95 —Mortgage-decree —Sale of mortgaged 

property—Sale set aside on payment by one of several 
co-morigagors, effect of—Charge, whether created, 

Where a sale of mortgaged property in execution 
of а morigage-deoree is seb aside on the deoretal 
amount being paid by one of the co-mortgagors, the 
payment does not give rise to a charge on the mort- 
gaged property in favour of the co-mortgagor to the 
extent of the amount which he has paid in excess of 
his own share of the morigage-debt, inasmuch as by 
doing so he cannot be said to have “redeemed the 
mortgage,” the mortgage having been extinguished 
by the decree. О RABNATH BaxusH v. GANESH 
Prasad, 23 О. 0. 334; 2 U. P. L. R. (J, 0.) 196 213 
S. I06—Landlord and tenant—Notice to 

quit—Notice containing clause for enhancement of 

rentif premises not vacated, whether valid, 

А notice by а landlord to his tenant to vacate 
premises occupied by him by a certain date which 
contains a clause that, if the premises are not vacated 
by the date mentioned, the tenant would be Hable to 
rent at a certain enhanced rate, is a perfectly уана 
notice, and, in the absence of anything to show that 
the tenant accepted the offer to continue at the 
enhanced rate, is guffiejent in Jaw to determine the 
tenancy. А SHANKAR Lavy. BABU RAM, 2 U P. L. 
R. (A.) 414; 19 A. L. J. 92; 48 А. 330 842 
S. 108 (C)—Lessor and lessee—Interrup- 

tion caused by paramount owner—-Lessee, remedy of. 
e Where a lessee is interrupted in his enjoyment of 
the demised premises and the interruption is 
canged by the paramount owner of the property, 
and not by a stranger, fhe lessor is bound to 
remove the interruption, and, ifhe fails to do so, 


he must indemnify the lessee, i 
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Defendant leased one of the bungas round the 
Golden Temple, of which he was the owner, to the 
plaintiff for use as a halwai's shop „оп amawas 
days. The manager of the Golden "Témple prevent- 
ed the plaintiff from using the bungas for the 
purpose for which it had been leased to him : 

Held, that the defendant was liable to indemnify 
the plaintiff. L Daarm Narain v. LABH SINGH 

77 
S. 111 (g)—Leuse, determinathn. of —Suit 
for ejectment, effect of. 

A lease which is subject to the provisions of 
section 111 (g) of the Transfer of Property Act, is 
not determined by forfeiture immediately on the 
breach of a covenant contained therein: ihe breach 
must be followed by some overt act on the part of 
the lessor; the mere’ institution of a suit for ejectment 
is nota requisite act, because the forfeiture must be 
completed and the lease determined before the 
commencement of the action, C Mom Lan Par 
CHOUDHURY v. UHANDRA ÜooMan Sun, 24 0. W. N. 
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Trust, charitable - Hereditary trustees, right of, to 
appoint managing trustee, 

Where there are several hereditary trastees of a 
public charitable trust, there is nothing improper 
in one of them being appointed as managing trustee 
for certain purposes by the other trustees, though 





so faras acts like the institution of suits, eto, . 


are concerned, they mustall be parties and must 
act after mutual consultation. M ANGAMUTHD v, 
RaMALINGA Pinna: 80 М. L. J. 685 i 


Upper Burma Criminal Justice 
District Magistrate, power of. 2 
Under the provisions of section XII of the Sche- 

dule to the Upper Burma Criminal Justice Regulation, 

a District Magistrate bas extensive powers of 

revision allowing him todeal with the cases of Second 

and Third Class Magistrates as he thinks fit, instead 
of reporting them to the High Court. U В Noa 

Тнет SEE v, EMPEROR, 3 U. В. R. (1920 26% 22 OR 

L, J. 818 "1001 


order of— 





S. XV —District Magistrate, 
Revision — Interference, when permissible. , 
Under the provisions of section XV of the Schedule 

to the Upper Burma Oriminal Justice Regulation 

the Judicial Commissioner will not interfere with 
an order of a District Magistrate, even where the 
procedure is irregular, unless that procedure has 
occasioned a failure of justice. U В Nea Say Dun 
v. EuPEROR, 3 U.B. К. (1920) 270; 22 On. L J. 209 


К 99 
Upper Burma Registration Rept. 
lation (П of 1897), 55. 4, 6 —Document 
not signed, whether ewecuted—Registration, whether 
necessary— Admissibility in evidence. 
Documents which, according to Burmese custom 
are complete without signature are “executed” 


Within the meaning of section 4 of the Uppor 


Burma Registration Regulation, and, when they fall 
within the purview of the section, require registra. 
tion, and in the absence of registration are ix. 
admissible in evidence by virtue of the provisions 
of section 6 of the Regulation, U B Ma Sar Pu», 
Ma Bin, 3 U. B, R. (1920) 258 IG 
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Vendor and purchaser—Agreement to 
sell— Death of vendor— Possession delivered to vendee 
by minor widow of vendor, effect of—Adopted son, 
whether can eject vendee. 

A vendor having died after an agreement of sale 
was oxecutdll but before the completion of the sale, 
his minor widow received the purchase-money from 
the vendee and delivered possession of the property 
to the vendee. Subsequently, the widow adopted the 
plaintiff, who brought asuit to eject the vendee : 

Held, that the suit must fail, B Laxman MADHAV- 
RAO JAHMIRDAR v. BHAGVANSINGH NARSINGBUAU 
NAYALURKAR, 23 Box. D. R. 65; 45 B. 434 

Covenant to indemnify purchaser — Costs of 
litigation cffecting  titlezZ- Liability of covenantor, 
extent of, 

On a contract of indemnity in a deed of sale 
whereby the vendor covenants to indemnify the 
vendee against the costs of litigation affecting the 
title to the property conveyed, the vendeeis entitled 
to recover not merely the taxed costs, but the actual 
costs which he bad to pay to his legal adviser, 
provided they are not unreasonable М VENKATA 
RaNGAYYA APPA RAOT, BOMMADEVARA SATYANARAYANA 
VWARAPRASADA Rao, 89 М, L. J. 816; 28M L.T. 188; 
43 M. 808; 13 L. W. ?97 164 
WaJlib-ul-arz, construction of. ^ 

The wajib-ul-arz of a village referred to a certain 
grove as standing ona different footing from other 
groves, and laid down that the grove-holder was to 
enjoy the full benefit of the grove, but that when 
the grove became denuded of trees the Zemindar 
should have the right to ocoupy and bring the land 
under his own cultivation, and this was followed by 
the words “and no tenant has any right without 
the consent of the Zemindar to plant a grove or 

scattered trees”: 

Held, that the meaning of the foregoing provision 
was not to prevent the grove-holder from keeping 
up the character of the grove by the planting of new 
trees. A Снокнкү Lan v, BEHARI Lar, 18 A. L. J. 
820; 2 U. P. L. R (А.) 292 115 
Widow— Powers of alienation, restrictions on, extent 

of. 

A Hindu widow'spowers of alienation are insepa- 
rable from her estate and their existence does not 
depend on that of heirs capable of taking on her 
death. The mere fact that there are no such heirs, 
does not confer upon the widow unlimited powers of 
alienation. L TiRATH Ram v. Kayan DEVI, 1 © бт 
WIN — Annuity, perpetual, payment of, out of specific 

property—Annuity, whether charge on property— 

Succession Act (X of 1866), ss. 101, 160, 161. 

The operative words of a Will provided for the 
payment of an annuity to the first annuitant and to 
his sons, grandsons and so on in due order of succes- 
sion, out of the rents and profits of certain specific 
property: 

Held, that the intention was that there should be 
a perpetual annuity which constituted a charge upon 
the property specified in the Will. C Вовна KANTA 
Misra v. KARIMAN HALVAI | 750 
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, construction of ~Gift for life to widow with 
direction “duly, and as I have directed her orally,” to 
make a Will— Direction, whether void for uncertainty, 
A’ testater by his Will appointed his wife exe. 

cutrix with full powers-of management, gave her 

his estate for life and empdWwered her “duly, as I 

have directed her orally, and jaccording to the 

times, to make her Will.” Healso made'a gift 
over in case his wife should die wilhoué making 
her Will: 

Held, that the words oitéd gave the wife a 
general power of testamentary disposition and 
not merely u power exercisable in the manner 
specifiedin the oraldirections: and that, therefore, 
the power was not void for uncertainty. PO Bar 
SHIRINBAI v. Ratanpar, 40 М.Т, J. 277; (1921) M. 
W. N. 165; 19 A. L J. 15; 88 C. L. J. 271; 29 M.L, T. 
236; 23 Box. L, В. 618; 25 О. W. № 870; 45 B. 711 
222 


Withdrawal of unnecessary plaintiffs, effect of. 

Where unnecessary plaintiffs withdraw from a suit, 
such withdrawal does not necessitate 2 dismissal of 
the suit. U P B В Puacoo Kugmi t. DHARAMRAJI, 
2 U. P.L R. (В, В.) 105 592 
Woman, whether competent to hold office of 

mutwalili. 

A religions office can be held by a woman under 
the Muhammadan Law, unless there are duties of a 
religious nature attached to the office, which she 
cannot perform in person, orby deputy, and the 
burden of establishing that a woman is precluded 
from holding a particular office is on those who plead 
the exclusion. A woman is, therefore, not incom- 
petent to hold the office of mutwalli, © Kassim 
Hassan v. Hazra Вксом, 82 O. L, J, 161 165 


Workman's Breach of Contract 
Act (ХПІ of 1859), s. І -'Compositor, 
whether ‘artificer, workman or labourer'—Agreement 
to те-рау advance by periodical deductions from 
wages, whether within Act. 

A compositor in a Printing Press is an ‘artificer’ for 
the purposes of section lof the Workman’s Breach of 
Contract Act. 

An agreement betweenan employer and a work- 
man, whereby the latter agrees tore-pay the advance 
received by him by periodical deductions from the 
amount of his wages and by working out the amount, 
is an agreement which falls under section 1 of the 
Act. WI BHOoGIRAVATHU Somanna v. KANDIVADA 
URELAPATHI, 12 L. W.6 1; 89 М.І, J. 71C; 29 M L. 
TT. 48, 22 Cr, L. J. 196; 44 M. 53 52 
SS. 2, S—Advance for marriage expenses, 

whether advance for work to be done, 

An advance for a workman's marriage expenses ia 
a loan and nob an advance within the meaning of 
the Workman's Breach of Contract Act, A payment, 
ifit is to be regarded as an advance within the 
meaning of the Act, must be made in some way on 
account of work which the workman has contracted 
to perform. L Buora Nara v. Моквн:, 22 OR. L. J, 
288; 8 0, P. L. R. :L.) 28 688 








